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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  S«nrice  Commission.        i 

Sam:  P.  Kennsdt,  PresideDt,  Aniii» 
ton. 

B.  H.  CooPEB,  Birmingham. 

S.  P.  Gaillabd,  Mobile. 

Atticus  Mullen,  Secretary,  Mont- 
gomery. 

ARIZONA. 

Corporation  Commission. 

F.  A.  Jones,  Chairman,  Phcenix. 
A.  W.  Cole,  Phcenix. 
AMOfi  A.  Betts,  Phoenix. 
Samuel     W.     PitocTOE,     Secretary, 
Phcenix. 

ARKANSAS. 
Railroad  Commission. 

Thomas  E.  Wood,  Chairman,  Little 

Rock. 
W.  G.  Brasheb,  Little  Rock. 
H.  R.  Wilson,  Little  Rock. 
Albebt  Robex,  Secretary,  Little  Rock. 

CALIFORNIA. 

Railroad  Commission. 

Max  Thelbn,  President,  833  Market 

St.,  San  Francisco. 
H.  D.  LovELAND,  833  Market  St.,  San 

Francisco. 
Alex  Gobdon,  833  Market  St.,  San 

Francisco. 
Edwin  O.  Edgerton,  833  Market  St., 

San  Francisco. 
Fbank  R.  Devlin,  833  Market  St., 

San  Francisco. 
Charles  R.  Detbick,  Secretary,  San 

Francisco. 


COLORADa 
Public  Utilities  Commission. 

Geobqe  T.  Bbadlet,  Chairman,  State 
Capitol,  Denver. 

M.  H.  Atleswobth,  State  Capitol, 
Denver. 

A.  P.  Anderson,  State  Capitol,  Den- 
ver. 

Geobqe  A.  Flannigan,  Secretary, 
Denver. 

CONNECTICUT. 
Public  Utilitios  Commission. 

Richabd  T.  Higoins,  Chairman,  Win- 
Bted. 

John  H.  Hale,  South  Glastonbury. 

Chas.  C.  Elwell,  New  Haven. 

Henbt  F.  Billings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission. 

Lieut.  Coix)nel  Charles  W.  Kutz, 
Corps  of  Engineers,  United  States 
Army,  Chairman,  District  BIdg., 
Washington. 

Ix)uis  Brown  LOW,  Florence  Court, 
Washington. 

Oliver  P.  Newman,  District  Bldg., 
Washington. 

Walteb  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  Washington. 

E.  B.  Hartley,  Chief  Clerk,  District 
Bldg.,  Washington. 

FLORIDA. 
Raflroad   Commission. 

R.   Hudson   Bxtrr,   Chairman,  Talla* 

hassee. 
Newton  A.  Blttch,  Tallahassee. 
RoTAL  C.  Dunn,  Tallahassee. 
J.  Will  Yon,  Secretary,  Tallahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 

Railroad  Cprnmi— ion. 
Chabtjes     M.     Candles,     Chairman, 

Atlanta. 
John  T.  BoiFEUiLLn,  Atlanta. 
Geobob  HU1.TBB,  Atlanta. 
James  A.  Pebbt,  Lawrenceville. 
Paul  B.  Tbammell,  Dalton. 
Albebt  Colldcb.  Secretary,  Atlanta. 

HAWAII. 
Public  Utililiet  Commission. 

Chables  R.  Fobbes,  Chairman,  Hono- 
lulu. 

Alex.  J.  Qionoux,  Honolulu. 

William  T.  Cabden,  Honolulu. 

H.   P.  O'SuLLiVAN,  Secretary,  Hono- 
lulu. 

IDAHO. 
Public  Utflitios  Commission. 

Axel  P.  Ramstedt,  President,  Boise. 

A.  L.  Fbebhafbb,  Boise. 

John  W.  Gbaham,  Boise. 

E.  Q.  Gallbt,  Secretary,  Boise. 

ILLINOIS. 
Suto  Public  Utilities  Commission. 
Thomas  £.  Dkmpct,  Chairman,  714 
Insurance  Exchange  BIdg.,  Chicago. 
Fbank  H.  Funk,  Springfield. 
Walter  A.  Shaw,  Springfield. 
Owen  P.  Thompson,  Springfield. 
Richard  Yates,  Springfield. 
R.    V.    PR.VTHER,    Secretary,    Spring- 
field. 

INDIANA. 

Public  Serrico  Commission. 

E.    I.    Lewis,    Chairman,    121    State 
House,  Indianapolis. 

J.   W.   McCabdijc,    Room   120,   State 
House,  Indianapolis. 

William  J.  Wood,  Room  124,  State 
House,  Indianapolis. 

Edwin  Cobb,  120i  State  House,  In- 
dianapolis. 

Chables   A.    Edwabds,    Room    1221, 
State  House,  Indianapolis. 

Cabl  H.  Mote,  Secretary,  89  State  i 
House,  Indianapolis.  | 


IOWA. 

Board  of  Railroad  Commissioners. 

John  A.  Guiheb,  Chairman,  Winter- 
set. 

E.  D.  Chassell,  Wyoming. 

DwiOHT  N.  Lewis,  Des  Moines. 

Geobge  L.  McCauohan,  Secretary, 
Des  Moines. 

KANSAS. 

Public  Ulflitios  Commission. 

Joseph  L.  Bbistow,  Chairman,  To* 

peka. 
C.  F.  Foley,  Topeka. 
John  M.  Kinkel,  Topeka. 
Gael  W.  Moobe,  Secretary,  Topeka. 


KENTUCKY. 
Railroad  Commission. 

Laurence  B.  Finn,  1st  Dist.,  Chair- 
man, Franklin. 

Sid.  T.  Douthitt,  2d  Dist.,  New 
Castle,  Ky.* 

H.  G.  Gabbett,  3d  Dist.,  Winchester, 
Ky. 

RiCHABO  Tobin,  Secretary,  Frank- 
fort 

LOUISIANA. 

Railroad  Commission. 

Shelbt  Taylob,  Chairman,  Crowley. 
BuBK  A.  Bkidgeh,  Homer. 
John  T.  Michel,  New  Orleans. 
Henbt  Jastbemski,  Secretary,  Baton 
Rouge. 

MAINE. 

Public  Utilities  Commission. 

Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
William  B.  Skelton,  Augusta. 
Chables  W.  Mullen,  Augusta. 
Geobge  F.  Giddings,  Clerk,  Augusta. 
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PUBUC  SERVICB  COHMISSIONS. 


MARYLAND. 

PnbBc  S«nric«  Cominittion# 

Albbtt  G.  Towkbs,  Chairman,  Mun- 
sey  Bidg.,  Baltimore. 

E.  Clat  Timanus,  Munsey  Bldg^  Bal- 
timore. 

Philip  D.  Laird,  Munsey  Bldg.,  Bal- 
timore. 

Bbnj.  T.  Fkndall,  Secretary,  Mun- 
aey  Bldg.,  Baltimore. 


MASSACHUSETTS. 

Public  S«nrice  Commission. 

Frederick    J.    Maclsod,    Chairman, 

Cambridge. 
EvEBETT  E.  Stone,  Springfield. 
Joux  F.  Meanet,  Blackstone. 
Joseph  B.  Eastman,  Winchester. 
Charles  A.  Russell,  Gloucester. 
Andrew    A.    Hioulands,    Secretary, 

1  Beacon  St.,  Boston. 


Board  of  Gas  and  Electric  Ligkt 
Commissionors. 

Alonzo  R.  Weed,  Chairman,  15  Ash- 
burton  Place,  Boston. 

Morris  Schatt,  15  Aahburton  Place, 
Boston. 

Solomon  Lewenbero,  15  Ashburton 
Place,  Boston. 

R.  G.  ToBET,  Clerk,  15  Ashburton 
Place,  Boston. 


MICHIGAN. 


Railroad 

Cassius  L.  Glasgow,  Chairman,  Oak- 
land Bldg.>  Lansing. 

C.  S.  CuNiONGHAM,  Oakland  Bldg., 
Lansing. 

Addison  A.  Keiser,  Oakland  Bldg., 
Lansing. 

WnxARD  N.  SwEBNET,  Secretary, 
<M>2  Oakland  Bldg.,  Lansing. 


MINNESOTA. 

RaOroad  and  Warahouso 
Commission. 

Ira  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

Charles  £.  Elmquist,  State  Capitol, 
St.  Paul. 

O.  P.  B.  Jacobson,  State  Capitol,  St. 
Paul. 

A.  C.  Clausen,  Secretary,  St.  Paul. 

MISSiSSIPPL 

Railroad  Commission. 

F.  M.  Sheppard,  President,  Richton. 

George  R.  Edwards,  McCool. 

W.  B.  Wilson,  Corinth. 

James  Galceran,  Secretary,  Jackson. 


.  MISSOURI. 
Pnblic  Senrico  Commission. 

William  G.  Busbt,  Chairman,  Jef- 
ferson City. 

Edwin  J.  Bean,  Jefferson  City. 

David  E.  Bi«air,  Jefferson  City. 

Noah  W.  Simpson,  Jefferson  City. 

Edward  Flad,  Jefferson  City. 

T.  M.  Bradbury,  Secretary,  Jefferson 
City. 

MONTANA. 

Board  of  Railroad  Commissioners 
and  Pnblic  Senrico  Commission. 

J.  H.  Hall,  Chairman,  Helena. 

J.  E.  McCoRMiCK,  Helena. 

D.  BOTLE,  Helena. 

W.  B.  Rhoadeb,  Secretary,  Helena. 


NEBRASKA. 
State  Railway  Commission. 

Thomas  L.  Hall,  Chairman,  State 
Capitol,  Lincoln. 

H.  G.  Tatlor,  State  Capitol,  Lincoln. 

V.  E.  Wilson,  State  Capitol,  Lin- 
coln. 

T,  A.  Browne,  Secretary,  Lincoln. 
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PUBLIC  SERVICE  COMMISSIONS. 


NEVADA. 

Railroad  Commission  and  Public 
Serrice  Commission. 

H.    F.    Babtine,    Chairman,    Carson 

City. 
J.  F.  Shaughnesst,  Carson  City. 
W.  H.  Simmons,  Reno. 
E.    H.    Walkeb,    Secretary,    Carson 

City. 

NEW  HAMPSHIRE. 

Public  Serrice  Commission. 

Edward    C.    Nilks,    Chairman,    Con- 
cord. 
Thomas  W.  D.  Worthen,  Concord. 
William  T.  Gunnison.  Concord. 
Walter  H.  Timm,  Clerk,  Concord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commis- 
sioners. 

Ralph  W.  £.  Donges,  Chairman, 
Camden. 

John  W.  Slocum,  Long  Branch. 

Alfred  S.  March,  Nc^w  Brunswick. 

Arj*RED  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  Corporation  Commission. 

Hugh  H.  Willla^ms,  Chairman,  Santa 

Fe. 
M.  S.  Groves,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 
Edwin  F.  Coard,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Service  Commission,  1st 
District. 

Oscar    S.    Straus,    Chairman,    120 

Broadway,  New  York  City. 
Willlam   Hayward,    120    Broadway, 

New  York  City. 
Henry  W.  Hodge,  120  Broadway,  New 

York  City. 
I^vis  H.  Whitney,  120  Broadway, 

New  York  City. 


Charles  S.  Hervey,  120  Broadway, 

New  York  City. 
James    B.    Walker,    Secretary,    120 

Broadway,  New  York  City. 

PaUic  Serrice  Commission,  2d 
District. 

Seymour  Van  Santvooro,  Chairman, 
Albany. 

WiLLLAM  Temple  Emmet,  Albany. 

Frank  Irvine,  Albany. 

James  O.  Carr,  Albany. 

John  A.  Barhitb,  Albany. 

Francis  X.  Disney,  Secretary,  Al- 
bany. 

NORTH  CAROLINA. 

Corporation  Commission. 

Edward   L.   Travis,   Chairman,    Ra- 
leigh. 
William  T.  Lee,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Clerk,  Raleigh. 

NORTH  DAKOTA. 
Board  of  RaUroad  Commissioners. 

S.  J.  Aandahl,  President,  Litch- 
ville. 

C.  W.  Bleick,  Elgin. 

M.  P.  JoHNSOfJ,  Tollcy. 

J.'  H.  Calderuead,  Secretary,  Bis- 
marck. 

OHIO. 

Public  Utilities  Commission.  • 

Oliver  H.  Hughes,  Chairman,  Colum- 
bus. 

Charles  C.  Marshall,  Columbus. 

Beecher  W.  Waltermirb,  Columbus. 

H.  L.  Goodbread,  Secretary,  Colum- 
bus. 

OiCLAHOBiIA. 

Corporation  Commission. 

J.  R  Love,  Chairman,  Oklahoma  City. 
W.  D.  Humphrey,  Oklahoma  City. 
Campbell  Russell,  Oklahoma  City. 
J.    H.    Hyde,    Secretary,    Oklahoma 

aty. 
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PUBLIC  SEEVICE  COMMISSIONS. 


OREGON. 

Public  SMiric«  CommiMioB. 

Fraxk  J.  MiLLBB,  Chairman,  Salem. 
Hylen  H.  Cobey,  Salem. 
Fbbd  G.  Buchtkl,  Salem, 
Edward  Ostbandeb,  Secretary,  Salem. 

PENNSYLVANIA. 

Public  Senrice  ComtniMioB. 

Wm.  D.  B.  Ainby,  Chairman,  Mont- 
roee. 

John  S.  Rhxino,  Erie. 

Wm.  a.  Magee,  319  Frick  Bldg., 
Pittsburg. 

Milton  J.  Bbecht,  Lancaster. 

James  Alcobn,  Harrison  Bldg.,  Phila- 
delphia. 

Michael  J.  Ryan,  1634  Land  Title 
Bldg.,  Philadelphia. 

A.  B.  MiLLAB,  Secretary,  Philadel- 
phia. 

PHILIPPINE  ISLANDS. 

Board   of   PnUic    UtilitMs 
Con 


Mabl^o  Cm,  President,  Manila. 

C.   C.  Mitchell,   Secretary,  Manila. 

RHODE  ISLAND. 
Public  Ulilitios  CommiMioB. 

William  C.  Bliss,  Chairman,  19  Col- 
lege St.,  Providence. 

Samuel  E.  Hitdson,  Woonsocket. 

RoBEBT  F.  Rodman,  Lafayette. 

John  W.  Rowe,  Secretary,  Provi- 
dence. 

SOUTH  CAROLINA. 

Railrcwil  Commission. 

John   G.    Richabds,  Chairman,   Co- 
lumbia. 


Fbank  W.  Shealy.  Columbia. 

James  Cansleb,  Columbia. 

J.  P.  D4BBY,  Secretary,  Columbia. 

SOUTH  DAKOTA. 
Board   of   Railroad    Commissioners. 

P.  W.  DouoHEBTY,  Chairman,  Pierre. 

J.  J.  MuBPHY,  Pierre. 

F.  E.  Wells,  Pierre. 

H.  A.  Ustbud,  Secretary,  Pierre. 

TENNESSEE. 

RaMroad  Commission. 

B.  A.  Enloe,  Chairman,  Nashville. 
H.  H.  Hannah,  Nashville. 
Geobge  N.  Welch,  Nashville. 
Miss     Willie     Fields,     Secretary, 
Nashville. 

TEXAS. 

Railroad  Commission. 

Allison   Mayfield,   Chairman,   Aus- 
tin. 
Earle  B.  Mayfield,  Austin. 
Chables  H.  Hubdleston,  Austin. 
E.  R.  McLean,  Secretary,  Austin. 

VERMONT. 

Public  Senrice  Commission. 

RoBEBT  C.   Bacon,  Chairman,   Brat- 

tleboro. 
William  R.  Wabi^eb,  Vergennes. 
Walteb  a.  Dutton,  Hardwick. 
Neil    D.    Clawson,    Clerk,    Brattle- 

boro. 

VIRGINIA. 

Stale  Corporation  Conunission. 

Chbistopheb  B.  Gabnett,  Chairman, 
Richmond. 
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PUBLIC  SERVICE  COMMSSIONa 


William  F.  Rhea,  Richmond. 
J.  Richard  Wingfield,  Richmond. 
RiCHABD    T.    Wilson,    Clerk*,    Rich- 
mond. 

WASHINGTON. 

Public  Senrice  Commissioii. 

E.  F.  Blaine,  Chairman,  Olympia. 
Abthub  a.  Lewis,  Olympia. 
Frank  R.  Spinning,  Olympia. 
J.  H.  Bbown,  Secretary,  Olympia. 

WEST  VIRGINIA. 
Publk  Serrice 


E.  F.  MoBGAN,  Chairman,  Charleston. 
E.  G.  RiDEB,  Charleston. 
Gbobge  R.  C.  Wiles,  Charleston. 
R.  B.  Bebnheim,  Secretary,  Charles- 
ton. 


WISCONSIN. 
RaHroad  Commistion. 

Walteb  Alkxanihcb,  Chairman,  Mad- 
ison. 

Cabl  D.  Jackson,  Madison. 

Henbt  R.  Tbuhbdwcb,  Madison. 

Habold  L.  Geisse,  Secretary,  Madi- 
son. 

WYOMINa 

Public   Senrice   Commissioii. 

F.  L.  Houx,  Governor,  Chairman, 
Cheyenne. 

Robebt  B.  Fobstth,  Auditor,  Vice* 
Chairman,  Cheyenne. 

Hebman  B.  Gates,  Treasurer,  Chey- 
enne. 

n.  A.  Flotd,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com- 

mission. 
**        "    Ariz.  C  C Annual    Report    of    the  Arizona    Corporation 

Commission. 
**        **    Ariz,  R.  C Arizona  Railway  Commission  Annual  Reports. 

J 909-10. 

•  "    Ark.  R.  C.   Arkansas    Railroad    Commission    Annual    Re- 

ports. 

"        "    CaL  Bd.  R.  C.  ...California  Board  of  Railroad  Commissioners. 

Annual  Reports. 

*•        **     Can.  R.  C Board   of   Railway   Commissioners  of   Canada 

Annual  Reports. 

**  "  Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

•  **    CoL  8.  R.  C Colorado   State  Railroad   Commission   Annual 

Reports.     1907-14. 

•  •*     Conn.  P.  U.  C.   ..Annual  Report  of  the  Connecticut  Public  Util- 

ities Commission. 

**        **     Conn.  R.  C Annual   Report   of   the   Connecticut    Railroad 

Commissioners.     ]  853-19]!. 

•  *    Dist.  Col.  P.  U.  C.  Annual   Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 

•  *•    Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 

•  **    Ga.  R.  C. Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

•  •    Houston,  Tex.,  P. 

8.  C* Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 

•  ••    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 

•  **    Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 

•  •    111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 

sion of  Illinois. 

•  **    111.  R.  &  W.  C.  . .  Annual   Report  of  the   Illinois   Railroad   and 

Warehouse  Commission.    1871-1913. 

•  "    Ind.  P.  8.  C Annual  Report  of  the  Indiana  Public  Service 

Commission. 

•  *    Ind.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Indiana.     1906-1912. 
xi 
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PUBLIC  UTILITIES 
REPORTS 

ANNOTATED 


HICHIGAX  RAUiROAD  COMMISSION'. 

BE  NEW  YORK  CENTBAL  RAILBOAD  COMPANY. 

[D-860.] 

Security  ismtes  —  Jurisdiction  of  Commission  —  Reimbursement  for 
expenditures  from  income  on  capital  account. 

1.  The  Michigan  Commiasioii  has  power  to  authorize  the  issuance 
of  capital  stock  for  the  purpose  of  reimbursing  a  public  utility  for 
moneys  expended  from  operating  income  for  the  acquisition  of  prop- 
erty chargeable  to  the  capital  account;  and  it  is  immaterial  that  the 
expenditures  were  made  without  the  authority  of  the  Commission,  since 
the  propriety  of  such  expenditures  can  be  determined  upon  the  appli- 
cation for  the  issuance  of  the  securities. 

Security  issues '^  Beimhursement  for  capital  cTcpenditures  ^^  Limita- 
tion of  CommisMon  power. 

2.  In  determining  whether  a  public  utility  shall  be  authorized  to 
issue  securities  to  reimburse  itself  for  expenditures  out  of  income  on 
the  capital  accoimt,  the  Michigan  Commission  is  limited  to  a  consid- 
eration of  the  question  whether  the  expenditures  were  legal  and  such 
as  might  have  reasonably  been  made  by  the  corporate  management,  it 
not  being  within  the  province  of  the  Commission  to  take  upon  itself 
the  internal  management  of  corporate  business. 

Security  issues  —  Beimbursement  for  capital   expenditures  —  Cor- 
porate  powers  of  purchasing  agent. 

3.  Upon  the  question  whether  securities  should  be  authorized  to 
reimburse  a  public  utility  for  expenditures  out  of  income  on  the  capi- 
tal accoimt,  an  inquiry  as  to  the  corporate  powers  of  an  agent,  through 
which  the  expenditures  or  purchases  were  made,  is  immateriaL 

[January  12,  1917.] 

Application  for  permission  to  issue  additional  capital  stock 
to  the  amount  of  $25,000,000  for  the  purpose  of  reimbursing 
P.U.R.1917C.  1 
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2  MICHIGAN  RAILROAD  COMMISSION. 

petitioner's  treasury  for  moneys  expended  on  capital  account 
for  the  acquisition  of  property,  the  construction,  completion,  ex- 
tension, and  improvement  of  facilities,  and  for  the  improve- 
ment and  maintenance  of  service,  and  for  the  discharge  or  lawful 
refunding  of  its  obligations;  issuance  authorized  ou  condition 
that  the  stock  be  sold  so  as  to  net  the  company  not  less  than  par. 
Appearances:  Bobt.  J.  Carey,  Frank  E.  Robeon,  and  Samuel 
H.  Kelley  for  applicants;  Orla  B.  Taylor,  James  Pollitz,  and 
Clarence  H.  Venner  for  objectors. 

Crowley,  Commissioner:  The  petition  in  the  above-entitled 
matter  was  filed  on  the  9th  day  of  November,  1916.  The  appli- 
cant petitions  that  it  be  authorized  and  permitted  to  issue  250,- 
000  shares  of  its  capital  stock  of  the  par  value  of  $100  each, 
for  the  purpose  of  reimbursing  its  treasury  for  moneys  aggre- 
gating $250,000,000,  expended  on  capital  account  within  the  last 
preceding  five  years,  but  not  heretofore  capitalized.  Attached 
to  the  petition  and  marked  "exhibit  1^'  is  a  schedule  showing  the 
expenditures  for  which  reimbursement  is  sou^t.  It  is  unneces- 
sary to  set  forth  in  detail  the  various  expenditures  made,  inas- 
much as  the  same  appears  in  said  exhibit 

The  authorized  amount  of  the  capital  stock  of  the  petitioner 
is  $400,000,000,  of  which  amount  $249,590,460  has  been  issued 
and  is  outstanding;  $100,000,000  (or  so  much  thereof  as  may 
be  necessary  for  the  purpose)  has  been  reserved  for  the  conver- 
sion of  the  New  York  Central  Eailroad  Company's  twenty-year 
6  per  cent  convertible  gold  debenture  bonds,  issue  of  1915;  and 
$50,409,540  has  been  held  in  the  treasury,  and  as  provided  in 
the  consolidation  agreement,  dated  April  29,  1914,  may  be  issued 
from  time  to  time,  upon  the  authority  of  its  board  of  directors 
and  the  approval  of  governmental  bodies  having  jurisdiction  in 
the  premises. 

It  is  further  provided  in  the  petition  that  "stockholders"  of 
petitioner  may  have  the  right  to  subscribe  for  the  stock  proposed 
to  be  issued,  at  the  price  of  $100  per  share,  to  the  extent  of  10 
per  cent  of  their  respective  holdings  at  the  time  said  stock  is 
offered  to  them  for  subscription,  the  balance  of  said  issue  to  .be 
held  in  such  manner  and  for  such  price,  not  less  than  par,  as  the 
board  of  directors  of  petitioner  may  hereafter  determine. 
P.U.R.1917C. 
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Accompanying  and  attached  to  the  petition  are  exhibits 
marked,  respectively,  2,  3,  and  4, — 2  being  a  copy  of  petitioner's 
condensed  general  balance  sheet  as  of  August  31,  1916;  3  being 
a  summary  of  petitioner's  operations  for  the  eight  months  ending 
August  31,  1916;  and  4  being  an  affidavit  by  three  directors  of 
petitioner,  showing  that  it  is  the  intention  of  the  applicant,  in 
good  faith,  to  use  the  proceeds  of  the  stock  proposed  to  be  issued 
for  the  purposes  set  foi*th  in  the  petition. 

Upon  the  application  so  filed,  a  date  of  hearing  was  set,  at 
which  time  the  objectors  above  mentioned  appeared  and  opposed 
the  application  of  the  petitioner.  Considerable  testimony  was 
taken, — arguments  both  for  and  against  the  application  made, 
and  briefs  have  been  filed  by  the  respective  parties  in  interest. 

This  proceeding  is  instituted  in  pursuance  of  the  terms  of  act 
144  of  the  Public  Acts  of  1909,  as  amended  by  act  259  of  the 
Public  Acts  of  1915,  which  provides  in  part  that  " .  .  .  any 
railroad,  interurban  railroad  or  other  co^^non  carrier,  may  issue 
stocks,  bonds,  notes  or  other  evidences  of  indebtedness,  payable  at 
periods  of  more  than  twelve  months  after  the  date  thereof,  when 
necessary  for  the  acquisition  of  property,  the  construction,  com- 
pletion, extension  or  improvement  of  facilities  or  for  the  im- 
provement or  maintenance  of  service  or  for  the  discharge  or 
lawful  refunding  of  obligations;  Provided,  and  not  otherwise, 
that  there  shall  have  been  secured  from  the  Michigan  Eailroad 
Commission  an  order  authorizing  such  issue  and  the  amount 
thereof,  and  stating  that  in  the  opinion  of  the  Commission,  the 
use  of  the  capital  or  property  to  be  acquired  to  be  secured  by 
the  issue  of  such  stock,  bonds,  notes  or  other  evidences  of  indebt- 
edness, is  reasonably  required  for  the  purposes  of  such  person, 
corporation  or  association.  .  .  .  '^  And :  "If  from  the  appli- 
cation filed  and  such  other  information  obtained  from  the  inves- 
tigation herein  authorized,  the  said  Commission  shall  be  satis- 
fied that  the  funds  derived  from  such  issue  of  stocks,  bonds  or 
notes,  are  to  be  applied  to  lawful  purposes,  and  that  such  issue 
and  amount  is  essential  to  the  successful  carrying  out  of  such 
purposes,  then  said  Commission  shall  grant  authority  to  make 
the  issue  applied  for,  and  in  granting  such  authority,  the  said 
Conmiission  may  impose  as  a  condition  of  the  grant,  such  rea- 
P.U.R.1917C. 
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sonable  terms  and  conditions  as  to  the  Commission  maj  seem 
proper  ;...'* 

[1]  The  objectors  interpose  numerous  objections  to  the  appli- 
cation of  petitioner.  The  main  question  raised  by  the  objections 
is  as  to  the  power  of  the  Commission  to  J)ermit  the  issuance  of 
capital  stock  for  the  purpose  of  reimbursing  the  corporation  for 
the  expenditures  made  and  enumerated  in  "exhibit  1,"  hereto- 
fore referred  to, — it  being  the  contention  of  objectors  that  the 
Michigan  statute  is  not  sufficiently  broad  to  authorize  the  issu- 
ance of  capital  stock  for  the  purpose  of  reimbursing  the  company 
for  moneys  expended  from  operating  income,  for  the  acquisition 
of  property  properly  chargeable  to  capital  account,  as  is  per- 
mitted under  the  laws  of  New  York,  for  expenditures  made  with- 
in a  period  of  five  years  prior  to  the  filing  of  an  application 
before  the  Commission  for  authorization.  It  is  further  con- 
tended that  many  of  the  expenditures  made  by  petitioner  have 
been  for  purposes  not  permissible  under  the  laws  of  the  state  of 
Michigan.  , 

Petitioner  is  incorporated  under  the  General  Railroad  Law  of 
Michigan,  the  same  being  act  198  of  the  Laws  of  1873,  as 
amended  (Comp.  Laws  1897,  §§  6223-6317).  Section  6263, 
Compiled  Laws  of  1897,  confers  the  power  "to  borrow  such  sums 
of  money  as  may  be  necessary  for  completing,  finishing,  equip- 
ping or  operating  their  road  [bridge  or  tunnel],  or  any  part 
thereof,  or  for  paying  any  indebtedness  necessarily  incurred  for 
completing,  finishing  or  operating  their  road  [bridge  or  tunnel, 
or  any  part  thereof] ;  and  to  issue  and  dispose  of  their  bonds 
or  obligations  for  any  amount  necessarily  borrowed  for  such  pur- 
pose; for  such  sums  and  such  rate  of  interest,  not  exceeding  10 
per  cent,  as  they  may  deem  advisable,  and  to  mortgage  their  cor- 
porate property  and  franchises  and  the  income  thereof,  .  .  . 
to  secure  the  payment  of  any  debt  contracted,  or  to  defray  any 
expenditure  by  the  company  for  the  purpose  aforesaid."  The 
same  section  also  provides:  "In  case  the  capital  stock  of  any 
such  company  or  corporation  organized  under  this  act,  shall  be 
found  insufficient  for  constructing  or  operating  its  road  [bridge 
or  tunnel],  or  for  building  a  double  track,  repairs  or  other  im- 
provements to  facilitate  the  transportation  of  persons  or  prop- 
erty, such  corporation  may,  with  the  concurrence  of  two  thirds 
P.U.R.X917C. 
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in  value  of  all  its  stock,  increase  its  capital  stock  from  time  to 
time  to  any  amount  required  for  the  purpose  aforesaid." 

From  an  examination  of  the  various  statutory  provisions  of 
the  state  of  Michigan  relating  to  railroads,  it  is  clear  that  it 
was  the  legislative  intent  to  permit  the  said  corporations  to  take 
such  corporate  action  as  would  best  serve  the  purpose  for  which 
such  corporations  were  created,  subject  wily  to  the  r^ilatory 
power  of  the  state.  For  this  reason,  in  the  determination  of 
matters  of  this  kind,  it  is  necessary  to  construe  the  various  statu- 
tory provisions  together.  It  was  not  the  legislative  intent  that 
act  144  of  the  Public  Acts  of  1909,  wherein  the  r^ulatory  power 
of  this  Conmiission,  with  respect  to  the  issuance  of  stocks,  bonds, 
and  other  evidences  of  indebtedness  is  defined,  should  repeal  the 
various  statutory  provisions  heretofore  referred  to.  Neither 
should  act  144  of  the  Public  Acts  of  1909  be  so  construed  as 
to  hamper  or  interfere  with  the  business  management  of  railroad 
corporations,  if  carried  on  in  a  reasonable  and  legitimate  man- 
ner. 

It  is  unquestioned  that,  subject  to  the  approval  of  this  Com- 
mission, such  corporations  may  issue  capital  stock  for  the  pur- 
pose of  acquiring  property,  properly  chargeable  to  capital  ac- 
count, and,  from  an  examination  of  the  various  statutes,  we  are 
of  the  opinion  that  such  corporations  may,  likewise,  acquire  the 
same  class  of  property  and  pay  for  the  same  from  the  earnings 
of  the  company  or  by  money  borrowed  for  such  purpose,  and 
then  issue  capital  stock  for  the  purpose  of  reimbursing  the  com- 
pany for  the  moneys  so  used  and  taken  from  income,  or  to 
repay  the  loan  secured. 

In  the  case  of  Howell  v.  Chicago  &  N.  W.  R.  Co.  51  Barb. 
378,  381,  it  was  said:  "Having  this  power  to  increase  its  capi- 
tal, it  becomes  inmaaterial  whether  such  increase  is  made  by 
awarding  the  stock  to  stockholders  as  dividends  in  lieu  of  money, 
retaining  the  money  for  the  purposes  of  the  company,  or  by  pay- 
ing the  stockholders  the  dividends  in  cash  from  the  earnings  of 
the  company,  and  selling  the  stock  in  the  market  to  raise  money 
for  the  use  of  the  corporation,"  Brymer  v.  Butler  Water  Co. 
179  Pa,  231,  251,  36  L.R.A.  260,  36  Atl.  249;  State  v.  Balti- 
more &  O.  E.  Co.  6  Gill,  363 ;  Minot  v.  Paine,  99  Mass.  101, 

96  Am,  Dec.  705. 
P.U.R.1917C. 


Digitized  by 


Google 


6  MICHIGAN  RAILROAD  COMMISSION. 

Act  144  of  the  Public  Acts  of  1909  expressly  permits  the  issue 
of  stocks  for  the  ".  .  .  lawful  refunding  of  obligations* 
..."  Under  the  authority  of  this  express  provision,  the  peti- 
tioner could  have  borrowed  money  and  issued  its  obligations 
therefor  for  the  purpose  of  acquiring  property.  It  could  then 
have  come  to  this  Conmiission  for  authority  to  issue  its  capital 
stock  for  the  purpose  of  refunding  the  obligations  created  by 
such  transaction.  In  the  instant  matter,  instead  of  borrowing 
money  and  issuing  obligations,  the  petitioner  has  used  its  funds 
for  the  purpose  of  purchasing  the  required  property. 

The  objectors  contend  that  petitioners  are  attempting  to  do, 
indirectly,  that  which  they  are  not  permitted  to  do  directly, — in 
other  words,  that  petitioner  is  attempting  to  reimburse  itself 
for  the  acquisition  of  property  not  sanctioned  by  this  Commis- 
sion, and  that  if  had  attempted,  in  the  first  instance,  to  issue  its 
obligations  for  the  purpose  of  borrowing  money  to  purchase  the 
property  in  question,  it  would  have  been  necessary  to  secure  the 
approval  of  this  Commission  before  the  issuance  of  the  said  obli- 
gations. It  seems  to  us,  however,  that  this  is  answered  by  say- 
ing that  the  same  question  is  now  presented  for  consideration  as 
would  have  been  presented  had  an  application  been  made  to 
issue  securities  for  the  purpose  of  securing  the  necessary  funds 
for  the  acquisition  of  the  property,  namely,  the  propriety  of  the 
expenditures, — in  other  words,  it  seems  to  us  that  it  is  within 
the  province  of  this  Commission  to  inquire  into  the  expenditures 
made  in  the  acquisition  of  the  property  in  question,  in  order 
that  we  may  properly  determine  the  question  of  the  issuance  of 
the  capital  stock  here  requested  for  the  purpose  of  reimburse- 
ment, and,  under  act  144  of  the  Public  Acts  of  1909,  we  must 
determine  whether  the  use  of  the  propei*ty  purchased  was  rea- 
sonably required  for  the  purposes  of  the  corporation. 

[2,  3]  It  was  not  the  legislative  intent  in  creating  this  Com- 
mission that  it  should  supplant  the  corporation  in  the  manage- 
ment of  its  business  affairs,  but  only  that  it  should  reasonably 
regulate  such  management  in  those  matters  wherein  the  public 
is  concerned.  In  other  words,  it  is  not  within  the  province  of 
this  Commission  to  take  upon  itself  the  internal  management  of 
corporate   business.      The   Commission's   authority   is   derived 

alone  from  the  statutes;  hence,  in  determining  with  respect  to 
P.U.R.1917C. 
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corporate  expenditures,  this  Commission  is  limited  to  a  determi- 
nation as  to  whether  the  expenditures  were  legal  and  such  as 
might  have  reasonably  been  made  by  the  corporate  management. 
Objectors  contend  that  a  large  portion  of  the  expenditures  for 
which  reimbursement  is  sought  was  made  in  the  acquisition  of 
property  not  permitted  to  be  held  by  petitioner  under  the  laws 
of  the  state  of  Michigan,  and  con^plained  particularly  of  the 
expenditures  made  by  and  through  the  l!^ew  York  State  Realty 
&  Terminal  Company,  a  separate  corporation  organized  under 
the  state  of  New  York.  Considerable  stress  was  laid  upon  the 
charter  powers  of  that  company,  but  this  Commission  is  not  con- 
cerned with  the  question  of  these  corporate  powers,  but  only  as 
to  the  expenditures  actually  made  for  property  acquired.  The 
property  purchased  by  this  company  for  the  petitioner  is  in  the 
possession  of,  and  under  the  control  of,  petitioner,  aiid  our  in- 
quiry is  and  should  be  as  to  the  power  of  the  petitioner  to  pur- 
chase and  hold  the  property  in  question^  In  other  words, 
whether  the  property  purchased  was  reasonably  required  for  the 
purposes  of  the  petitioner.  It  appears  from  the  record  that  the 
realty  company  is  in  effect  active  as  an  agent  for  the  petitioner 
in  the  acquiring  and  holding  of  real  estate  in  the  city  of  New 
York,  and  it  is  the  contention  of  the  petitioner  that  this  real 
estate  is  to  be  conveyed  to  the  railroad  company  to  be  used  by 
it,  primarily,  for  railroad  purposes. 

We  are  inclined  to  the  opinion  that  the  record  as  made  sub-' 
stantiates  this  claim,  and  that  the  same  is  true  with  respect  to 
the  other  expenditures  complained  of.  Objection  is  made  to 
petitioner's  expenditures  for  the  purchase  of  stock  of  certain 
express  companies.  The  record  discloses,  however,  that  petition- 
ers are  not  asking  reimbursement  for  any  such  expenditures. 

For  the  reasons  heretofore  stated,  we  are  of  the  opinion  that 
the  proposed  issue  of  additional  capital  stock  to  the  amount  of 
$25,000,000  is  reasonably  required  for  the  purposes  of  the  cor- 
poration, and  that  the  same  should  accordingly  be  allowed. 

Dated,  January  12,  1917. 

C.   S.   Cunningham,  Chairman;   C.   L.   Glasgow,  David  H. 

Crowley,  Commissioners. 
P.U.R.1917C. 
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MICHIGAN  RAHiROAB  COMBnSSION. 

RE  NEW  YOBK  CENTRAL  BAILBOAD  COMPANY  et  al. 

[D-1069,  D-1070,  D-1060.] 

Security  iaauea -^  Guaranty  of  hands  ^^  Potter  of  utility. 

Under  the  laws  of  Michigan  a  utility  company  having  the  right 
to  make  traffic  arrangements  with  another  company  may,  as  a  part  of 
that  right,  and  as  incident  thereto,  enter  into  an  agreement  to  guaran- 
tee the  latter's  bonds. 

[January  12,  1917.] 

Application  for  rehearing  of  the  application  of  the  New  York 
Central  Railroad  Company  and  the  Michigan  Central  Eailroad 
Company  for  authority  to  guarantee  bonds  of  the  Toronto,  Ham- 
ilton, &  Buffalo  Eailroad  Company  (cases  D-1069,  D-1070), 
and  application  of  the  jN'ew  York  Central  Railroad  Company  to 
join  with  the  Pennsylvania  Railroad  Company  in  guarantying 
the  principal  and  interest  of  bonds  of  the  Lake  Erie  &  Pittsburg 
Railway  Company  (D-1060)  ;  dismissed.  An  abstract  of  the  or- 
ders filed  in  the  original  application  will  be  foimd  in  P.U.R. 
1916F,  1044. 

Appearances:  Orla  B.  Taylor  for  petitioners;  James  Pol- 
litz  and  Clarence  H.  Venner,  Robt.  J.  Carey,  Frank  E.  Robson, 
and  Samuel  H.  Kelley  for  objectors. 

Crowley,  Commissioner :  This  matter  arises  upon  an  applica- 
tion filed  by  the  above-mentioned  petitioners  for  a  rehearing  in 
the  above-entitled  matters. 

The  above  matters  were  originally  heard  by  this  Commission 
under  three  separate  applications:  D-1069  being  the  matter  of 
the  application  of  the  New  York  Central  Railroad  Company  for 
authority  to  guarantee  bonds  of  the  Toronto,  Hamilton,  &  Buf- 
falo Railway  Company;  D-1070  being  the  matter  of  the  appli- 
cation of  the  Michigan  Central  Railroad  Company  for  authority 
to  guarantee  bonds  of  the  Toronto,  Hamilton,  &  Buflfalo  Rail- 
road Company,  and  D-1060  being  the  matter  of  the  application 
of  the  New  York  Central  Railroad  Company  for  authority  to 
guarantee  bonds  of  the  Lake  Erie  &  Pittsburgh  Railway  Com- 
pany. 
P.U.R.1917C. 
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The  issues  raised  with  respect  to  these  matters  being  practi* 
cally  identical,  they  have  been  grouped  together,  upon  the  hear- 
ing and  in  the  briefs,  and  will  be  so  considered. 

The  three  orders  in  question  were  made  under  date  of  Septem- 
ber 27th,  1916,  and  it  is  claimed  by  petitioners  that  same  should 
be  set  aside  for  the  reason  that  neiAer  the  New  York  Central 
Sailroad  Company  nor  the  Michigan  Central  Kailroad  Company 
has  authority  or  power  to  guarantee  Ae  bonds  of  the  Toronto, 
Hamilton,  &  Buffalo  Railway  Company,  and  that  the  New  York 
Central  Railroad  Company  has,  under  the  laws  of  the  state  of 
Michigan,  no  authority  or  power  to  guarantee  the  principal  and 
interest  of  bonds  of  the  Lake  Erie  &  Pittsburgh  Railway  Com- 
pany, and,  consequently,  the  Michigan  Railroad  Commission  was 
without  authority  to  authorize  the  guarantying  of  such  bonds  by 
the  said  railroads.  It  is  unnecessary  to  set  up  the  facts  with  ref- 
erence ta  the  ownership,  control,  or  operating  agreements  with 
respect  to  these  various  corporations,  for  the  reason  that  the  same 
is  fully  set  forth  in  the  orders  heretofore  entered  with  reference 
to  this  subject  matter,  and  regarding  which  a  rehearing  is  re- 
quested. 

With  reference  to  the  facts,  it  is  only  necessary  to  say  that 
the  Michigan  Central  Railroad  Company  is  in  possession  of  the 
Canadian  Southern  Railway  Company  under  the  terms  of  a  999- 
year  lease,  and  that  said  company  is  also  the  owner  of  a  majority 
of  the  capital  stock  of  the  said  Canadian  Southern.  The  Cana- 
dian Southern  is  a  part  of  the  railroad  and  road  operated  by  the 
Michigan  Central  from  Chicago  to  Buffalo.  The  Toronto,  Ham- 
ilton, &  Buffalo  Railway  Company  connects  with  the  Michigan 
Central  at  Waterford  and  Welland.  The  New  York  Central,  un- 
der traffic  arrangements  and  otherwise,  connects  with  the  Toron- 
to, Hamilton,  &  Buffalo,  at  Buffalo.  The  entire  capital  stock  of 
the  Toronto,  Hamilton,  &  Buffalo  Railway  Company  is  owned  by 
the  Canadian  Pacific,  New  York  Central,  Michigan  Central,  and 
Canadian  Southern,  and  traffic  arrangements  for  the  interchange 
of  business  exist  between  the  Canadian  Pacific,  New  York  Cen- 
tral, Michigan  Central,  and  Canadian  Southern.  It  also  appears 
that  under  these  various  traffic  arrangements,  as  well  as  by  reason 
of  ownership  of  the  capital  stock,  the  four  owning  companies 
had,  from  time  to  time,  advanced  moneys  to  the  Toronto,  Hamil- 
P.U.R.1917C. 
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ton,  &  Buffalo  Eailway  Company,  or  had  caused  moneys  to  be 
loaned  to  it  by  the  owners  and  other  corporations.  To  repay 
these  advances  to  the  owning  companies  and  to  provide  funds  for 
their  improvement,  a  bond  issue  was  made  by  the  Toronto,  Ham- 
ilton, &  Buffalo  Eailway  Company,  of  which  the  bonds  proposed 
to  be  guaranteed  are  a  part  To  recoup  themselves  for  the 
moneys  advanced  and  otherwise  arranged  for,  the  companies 
jointly  purchased  the  issue  of  $2,000,000  bonds,  and  now  propose 
to  resell  the  bonds,  having  attached  their  joint  guaranty. 

A  somewhat  similar  situation  exists  with  respect  to  the  New 
York  Central  and  the  Lake  Erie  &  Pittsburgh  Eailway  Company, 
the  latter  being  a  corporation  of  the  state  of  Ohio,  a  large  portion 
of  the  stock  of  the  same  being  owned  by  the  New  York  Central 
Eailroad  Company.  A  discussion  of  the  legal  questions  respect- 
ing the  guaranty  of  the  bonds  of  the  Toronto,  Hamilton,  &  Buf- 
falo Eailway  Company  will  be  equally  applicable  to  the  matter 
of  the  guaranty  of  the  bonds  of  the  Lake  Erie  &  Pittsburgh  Eail- 
way Company.  • 

Under  the  provisions  of  §  6234,  Compiled  Laws  of  1897  of 
the  state  of  Michigan,  the  Michigan  Central  Eailroad  and  the 
New  York  Central  Eailroad  Company  are  authorized  to  make 
business  arrangements  with  the  Toronto,  Hamilton,  &  Buffalo 
Eailway  Company. 

Under  §  6253,  Compiled  Laws  of  1897,  the  said  companies  are 
authorized  to  enter  into  arrangements  for  their  common  benefit 
calculated  to  promote  the  objects  for  which  they  are  created. 

By  act  30  of  the  Public  Acts  of  1901,  the  said  companies  are 
authorized  to  acquire,  by  lease  or  purchase,  any  part  or  portion 
of  the  Toronto,  Hamilton,  &  Buffalo,  and  they  are  permitted  to 
make  such  acquisition  by  purchase  of  the  stock  of  the  Toronto, 
Hamilton,  &  Buffalo. 

If  the  said  railroad  companies  were,  under  the  laws  of  this 
state,  authorized  to  purchase  the  capital  stock  of  the  said  com- 
pany, then,  it  would  seem  that  under  the  same  statutory  author- 
ity the  said  railroads  would  have  the  right  to  purchase  the  bonds 
of  the  said  company,  and  for  the  purpose  of  resale  to  guarantee 
such  bonds.  Dewey  v.  Toledo,  A.  A.  &  N.  M.  E.  Co.  91  Mich. 
351,  51  N.  W.  1063 ;  Lisman  v.  Ejiickerbocker  Trust  Co.  128  0, 
C.  A.  85,  211  Fed.  418. 
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In  the  latter  case,  the  question  arose  from  a  purchase  by  the 
Detroit,  Toledo,  &  Ironton  Kailway  Company  of  a  majority  of 
the  preferred  and  common  stock  of  the  Ann  Arbor  Railroad  Com- 
pany, and  the  issue  of  certain  bonds  under  a  mortgage  issued  to 
the  Knickerbocker  Trust  Company  and  in  payment  for  the  said 
stock.  This  transaction  was  attacked  by  interveners  in  a  foreclo- 
sure proceeding.  The  court  speaking  through  Judge  Knappen 
said:  ''In  approaching  this  question  we  must  assume  that  the 
purchase  of  the  stock  of  the  Ann  Arbor  Eailroad  was  intended 
as  a  means  of  obtaining  the  control,  operation,  and  practical  own- 
ership of  that  road,  so  far  as  such  railroad  ownership  can  result 
from  ownership  of  a  substantial  majority  of  its  stock,  and  the 
consequent  ability  to  direct  the  railroad's  affairs.  Such  is  affirm- 
atively shown  to  have  been  the  intent  of  both  parties  to  the  pur* 
chase  and  sale,  and  such  was  the  immediate  and  continued  effect 
of  the  purchase.  We,  therefore,  need  not  consider  questions  re- 
lating to  mere  stock  purchase,  not  made,  and  intended  as  a  means 
of  railroad  purdiase,  control,  and  operation." 

With  reference  to  the  Michigan  Railroad  Statute  of  1873,  and 
the  construction  of  the  same  by  the  Michigan  supreme  court,  it 
was  then  said:  "The  statute  of  1873  applied  only  to  uncom- 
pleted roads — the  latter  statute  contains  no  such  limitation,  but 
extends  to  'any  railroad  company  that  may  be  organized.^  The 
earlier  statute  made  no  provision  for  stock  purchase;  the  latter 
statute  expressly  provides  for  acquisition  and  use  of  the  road,  its 
rights,  and  franchises, — 'by  purchase  of  the  stock,  or  otherwise, 
as  may  be  agreed  upon  by  the  parties  interested.'  The  statute  of 
1873  required  the  consent  of  two  thirds  of  the  stockholders  of  the 
selling  road, — 'at  any  general  or  special  meeting  duly  called  for 
that  purpose.'  The  Act  of  1901  provides  only  that  'the  stock- 
holders owning  a  majority  of  the  stock  of  said  companies  shall 
consent  thereto.'  We  entertain  no  reasonable  doubt  that  the  su- 
preme court  of  Michigan  would  construe  the  Statute  of  1901  ful- 
ly as  liberally  as  it  construed  the  Act  of  1873." 

And  again :  "But  were  the  rule  respecting  the  decision  of  the 
state  court  otherwise  than  we  have  stated,  the  passage  by  the  1^- 
islature  of  the  more  explicit  Act  of  1901,  nine  years  after  the  de- 
cision of  the  Dewey  Case,  and  presumably  with  knowledge  of  that 

decision,  is  compelling  evidence  of  the  legislative  intent  that  the 
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pertinent  provisions  of  the  later  statute  should  be  similarly  con- 
strued ;  and  it  is  common  knowledge  that  more  than  one  impor- 
tant railroad  in  Michigan  has  for  many  years  been  controlled 
through  stock  ownership  by  another  railroad,  and  without  appar- 
ent objection  by  the  state  authorities.  We  see  no  merit  in  the 
contentions  that  the  statute  authorizes  such  stock  ownership 
only  in  aid  of  a  prior  acquisition  of  the  physical  property  of  the 
road,  or  that  it  imperatively  requires  either  ownership  of  the  en- 
tire stock  or  corporate  action  on  the  part  of  the  selling  company. 
We  may  add  that  we  think  the  title  of  the  Act  of  1901  broad 
enough  to  sustain  the  construction  we  have  put  upon  it.  The  two 
railroads  are  apparently  within  the  purview  of  the  Statute  of 
1901.  They  have  not  the  same  terminal  points, — the  southern 
terminus  of  the  Detroit,  Toledo,  &  Ironton  being  on  the  Ohio  riv- 
er, its  northern  at  Detroit,  on  the  eastern  shore  of  Michigan ;  the 
southern  terminus  of  the  Ann  Arbor  is  at  Toledo,  its  northern  on 
the  western  shore  of  Michigan.  The  Detroit,  Toledo,  &  Ironton 
crosses  the  state  line  about  30  miles  west  of  Toledo,  taking  a  cir- 
cuit of  about  50  miles  to  reach  Dundee  (which  is  30  miles  or  so 
north  of  Toledo),  from  which  crossing  the  two  roads  run  nearly 
at  right  angles  to  each  other.  The  fact  that  the  Detroit,  Toledo, 
&  Ironton  holds  the  portion  of  its  line  from  Tecimiseh  to  Dundee 
by  terminable  lease  is  not  controlling.'' 

With  reference  to  the  question  of  the  form  of  securities  used 
in  payment  of  the  purchase,  the  court  said:  "We  conclude  that 
the  Ann  Arbor  purchase  was  authorized  by  the  Michigan  statute. 
We  see  nothing  opposed  to  this  conclusion  in  Mackintosh  v.  Flint 
&  P.  M.  R.  Co.  (C.  C.)  34  Fed.  582,  decided  previous  to  the 
enactment  of  any  Michigan  statute,  providing  for  the  purchase  by 
one  railroad  of  the  completed  road  of  another  company.  The 
Ann  Arbor  purchase  being  authorized,  the  Detroit,  Toledo,  & 
Ironton  obviously  had  power  to  issue  its  mortgage  bonds  there- 
for, the  statute  giving  the  purchasing  railroad  express  authority 
to  'issue  its  bonds,  secured  by  trust,  deed,  or  mortgage,  upon  its 
railroad  property,  rights,  and  franchises,  including  the  property 
and  rights  thus  acquired.'  Such  was  precisely  the  course  taken. 
The  issuing,  as  a  convenient  method  of  financing  of  collateral 
trust  notes  secured  by  the  mortgage  bonds  and  the  purchased 
stock,  was  not  a  departure  from  the  statutory  permission." 
P.U.R.1917C. 
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Corporations  owning  all  or  substantially  all  of  the  stock  of 
another  corporation  have  a  right  to  promote  their  interests  in  that 
corporation  by  a  guaranty  of  its  bonds.  Harrison  v.  Union  P. 
R.  Co.  13  Fed.  622 ;  Tod  v.  Kentucky  Union  Land  Co.  57  Fed. 
47 ;  Central  R.  &  Bkg.  Co.  v.  Farmers'  Loan  &  T.  Co.  52  C.  C.  A. 
149, 114  Fed.  263. 

The  owning  companies,  having  purchased  the  bonds  by  reason 
of  their  owiaership  in  the  issuing  company  and  their  advances  to 
that  company,  are  lawfully  empowered  to  guarantee  the  bonds 
npon  their  resale,  if  by  that  means  it  will  enable  them  to  more 
readily  dispose  of  the  bonds  or  enhance  their  value  on  such  sale. 
Chicago,  R.  L  &  P.  R  Co.  v.  Howard,  7  Wall.  392, 19  L.  ed.  117 ; 
Rogers  Locomotive  &  Mach.  Works  v.  Southern  R.  Asso.  34  Fed. 
278;  Tod  v.  Kentucky  Union  Land  Co.  57  Fed.  47 ;  Marbury  v. 
Kentucky  Union  Land  Co.  10  C.  C.  A.  393,  22  U.  S.  App.  267, 
62  Fed.  335 ;  Amot  v.  Erie  R  Co.  67  N.  Y.  315 ;  Fidelity  Trust 
Co.  V.  Louisville  Gas  Co.  118  Ky.  588,  111  Am.  St.  Rep.  302,  81 
S.  W.  927;  EUerman  v.  Chicago  Junction  R.  &  Union  Stock- 
yards Co.  49  N.  J.  Eq.  217,  23  Atl.  287 ;  Davenport  v.  Stone, 
104  Mich.  521,  53  Am.  St.  Rep.  467,  62  K  W.  722.   • 

In  the  case  of  Harrison  v.  Union  P.  R  Co.  13  Fed.  522,  above 
cited,  the  court  held,  quoted  from  the  syllabus:  "Where  one 
railroad  company  holds  stock  in  another,  and  the  latter's  road, 
when  constructed,  will  become  a  feeder  to  the  former's  line, 
there  is  a  sufficient  consideration  for  thq  guaranty  by  the  former 
of  bonds  issued  by  the  latter  to  aid  in  the  construction  of  its 
road.'' 

In  the  case  of  Chicago^  R.  I.  &  P.  R.  Co.  v.  Howard,  7  Wall. 
392,  19  L.  ed.  117,  above  cited,  the  court  said:  **Power  to  make 
contracts,  and  acquire  and  transfer  property,  is  conferred  upon 
such  corporations,  by  the  laws  of  the  state,  to  the  same  extent  as 
that  enjoyed  by  individuals ;  and  the  record  shows,  to  the  entire 
satisfaction  of  the  court,  that  the  instrument  of  guaranty  was  exe- 
cuted and  the  bonds  sold  in  the  market  as  the  means  of  raising 
money  to  construct  a  railroad  and  put  it  in  operation.  Counties 
and  cities  may  issue  bonds  under  the  laws  of  that  state  in  aid  of 
such  improvements ;  and  railway  companies  are  expressly  author- 
ized to  receive  sudi  securities  in  payment  of  subscriptions  to  their 

capital  stock,  and  to  sell  the  bonds  in  the  market  for  such  discount 
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as  they  think  proper.  Abundant  proof  exists  in  this  record,  that 
railway  companies  may  issue  their  own  bonds  to  raise  money  to 
carry  into  effect  the  purposes  for  which  they  were  created ;  and 
it  is  difficult  to  see  why  they  may  not  guarantee  the  payment  of 
such  bonds  as  they  have  lawfully  received  from  cities  and  coun- 
ties, and  put  them  upon  the  market  instead  of  their  oAvn,  as  the 
means'^of  accomplishing  the  same  end.  Undoubtedly,  they  may 
receive  such  bonds  imder  the  laws  of  the  state,  and  if  they  may  re- 
ceive them,  they  may  transfer  them  to  others;  and  if  they  may 
transfer  them  to  purchasers,  they  may,  if  they  deem  it  expedient, 
guarantee  their  payment  as  the  means  of  augmenting  their  credit 
in  the  market,  and  saving  the  corporation  from  the  necessity  of 
issuing  their  own  bonds  to  accomplish  the  same  purpose.  Con- 
sidered, therefore,  as  an  open  question,  the  court  is  of  the  opinion 
that  the  objection  is  without  merit  Private  corporations  may 
borrow  monej',  or  become  parties  to  negotiable  paper,  in  the 
transaction  of  their  legitimate  business,  unless  expressly  pro- 
hibited ;  and  until  the  contrary  is  shown,  the  legal  presumption  is 
that  their  acts  in  that  behalf  were  done  in  the  regular  course  of 
their  authorized  business." 

And,  in  Rogers  Locomotive  &  Mach.  Works  v.  Southern  E. 
Asso.  34  Fed.  278,  above  cited,  it  was  said:  "The  defendant 
corporation,  which  has  power  by  its  charter  to  issue  its  own  bonds, 
has  the  power  to  guarantee  the  bonds  of  another  railroad  corpora- 
tion, which  it  receives  in  payment  of  the  debt  to  it  of  said  last- 
named  railroad  corporation,  and  which  bonds  it  sells  for  value, 
or  transfers  in  payment  of  its  own  debts,  said  guaranty  being 
given  as  the  means  of  augmenting  the  credit  of  said  bonds,  and 
enabling  the  defendant  corporation  to  obtain  an  adequate  price  or 
equivalent  for  them.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Howard,  su- 
pra; Arnot  V.  Erie  R.  Co.  67  K  Y.  315." 

The  Michigan  Central  Railroad  Company  rid  the  New  York 
Central  Railroad  Company  having,  under  the  laws  of  the  state 
of  Michigan,  the  right  to  make  traffic  arrangements  with  the  To- 
ronto, Hamilton,  &  Buffalo  Railway  Company,  may  as  a  part  of 
that  right,  and  as  incident  thereto,  enter  into  an  arrangement  to 
guarantee  the  bonds  of  the  said  railway  company.  Zabriskie  v. 
Cleveland,  C.  &  C.  R.  Co.  23  How.  881,  16  L.  ed.  488;  Green 
Bay  &  M.  R.  Co.  v.  Union  S.  B.  Co.  107  TJ.  S.  98,  27  L.  ed.  413, 
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2  Sup.  Ct.  Rep.  221 ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Keokuk  & 
H.  Bridge  Co.  131  U.  S.  371,  33  L.  ed.  157,  9  Sup.  Ct.  Rep.  770; 
Ft  Worth  City  Co.  v.  Smith  Bridge  Co.  151  F.  S.  294,  38  L. 
ed.  167,  14  Sup.  Ct.  Rep.  339;  Central  Trust  Co.  v.  Columbus, 
H.  Valley  &  T.  R.  Co.  87  Fed.  815;  Low  v*  California  P.  R.  Co. 
52  Cal.  53,  28  Am.  Rep.  629;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Fletcher,  35  Kan.  236,  10  Pac.  596;  Eastern  Townships  Bank 
V.  St  Johnsbury  &'  L.  C.  R.  Co.  40  Fed.  423.  In  the  case  of 
Low  V.  California  P.  R.  Co.  52  Cal.  53,  28  Am.  Rep.  629,  above 
cited,  the  Central  Pacific  Company  leased  the  property  of  the 
California  Pacific  Railroad  Company,  and  as  one  of  the  terms  of 
the  lease  undertook  to  guarantee  pajment  of  certain  bonds  issued 
by  the  California  Company.  The  corporate  charter  authorized 
a  corporation  to  "make  all  contracts  .  .  .  necessary  for  the 
construction,  completion,  and  maintenance  of  such  railroad 
.  .  . ,  and  generally  to  possess  all  the  powers  and  privileges, 
for  the  purpose  of  carrying  on  the  business  of  the  corporation, 
that  private  individuals  and  natural  persons  now  enjoy."  The 
court  said:  "There  is  no  syflBcient  reason  deducible  from  the 
character  of  such  a  corporation,  and  the  business  in  which  it  en- 
gages, why  the  corporation  may  not,  for  a  valid  consideration, 
guarantee  the  payment  of  a  debt,  which  it  may  directly  contract 
to  pay, — why  the  corporation  may  not,  upon  a  sufficient  consid- 
eration, make  a  conditional,  as  well  as  absolute,  promise  of  pay- 
ment.*' 

In  the  case  of  the  Green  Bay  &  M.  R.  Co.  v.  Union  S.  B.  Co. 
107  TJ.  S.  98,  27  L.  ed.  413,  2  Sup.  Ct.  Rep.  221,  above  cited,  an 
action  was  brought  by  the  steamship  company  on  a  guaranty  of 
certain  earnings  to  it  under  contract  with  the  railroad  company. 
The  contract  provided  for  the  operation  of  the  boats  in  connec- 
tion with  the  railroad,  making  a  line  for  through  business.  The 
railroad  defended  on  the  ground  of  a  want  of  authority.  Justice 
Gray  stated  the  general  rule  as  to  corporate  authority,  as  fol- 
lows: "The  general  doctrine  upon  this  subject  is  now  well  set- 
tled. The  charter  of  a  corporation,  read  in  connection  with  the 
general  laws  applicable  to  it,  is  the  measure  of  its  powers, 
and  a  contract  manifestly  beyond  those  powers  wiU  not  sustain 
an  action  against  the  corporation.  But  whatever,  under  the  char- 
ter and  other  general  laws,  reasonably  construed,  may  fairly  be 
P.U.R.1917C. 
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regarded  as  incidental  to  the  objects  for  which  the  corporation  is 
created,  is  not  to  be  taken  as  prohibited. 

The  same  rule  applies  in  Vanderveer  v.  Asbiiry  Park  &  B. 
Street  K.  Co.  82  Fed.  355 ;  People's  Bank  v.  Manufacturers'  Nat 
Bank,  101  U.  S.  181,  25  L.  ed.  907 ;  Mercantile  Trust  Co.  v.  Ki- 
ser,  91  Ga.  636,  18  S.  E.  358. 

In  the  case  of  Atchison,  T.  &  S.  F.  E.  Co.  v.  Fletcher,  35  Kan. 
236,  10  Pac.  596,  above  cited,  the  court  used  the  following  lan- 
guage: That  the  charter  gave  the  company  the  power  to  lease 
other  roads  if  the  effect  was  to  form  a  continuation  of  an  exten- 
sion of  the  Atchison  company,  and  this,  even  though  the  exten- 
sion was  by  means  of  intervening  connecting  links,  and  so  it 
might  lease  the  Sonora  Road,  and  having  authority  under  other 
acts  of  the  l^slature  to  purchase  and  hold  stocks  and  bonds  in 
the  Sonora  company,  it  would  have  a  right  to  guarant-ee  payment 
of  such  bonds. 

In  the  case  of  People's  Bank  v.  Manufacturers'  Nat.  Bank,  TJ. 
S.  Rev.  Stat.  §  5136,  Comp.  Stat.  1918,  §  9661,  gives  to  every 
bank  created  under  it  the  right  "to  exercise  by  its  board  of  direc- 
tors, or  duly  authorized  agents,  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  of  banking,  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt,  by  receiving  deposits,"  etc.  ^Tfothing 
in  the  act  explains  or  qualifies  the  terms  italicized.  To  hand  over 
with  an  indorsement  and  guaranty  is  one  of  the  commonest  modes 
of  transferring  the  securities  named.  Undoubtedly  a  bank  might 
indorse,  'waiving  demand  and  notice,'  and  would  be  bound  ac- 
cordingly. A  guaranty  is  a  less  onerous  and  stringent  contract 
than  that  created  by  such  an  indorsement.  We  see  no  reason  to 
doubt  that,  under  the  circumstances  of  this  case,  it  was  compe- 
tent for  the  defendant  to  give  the  guaranty  here  in  question." 

As  before  stated,  the  arguments  applicable  to  the  guaranty  of 
the  bonds  of  the  Toronto,  Hamilton,  &  Buffalo  Railway  Com- 
pany apply  with  equal  force  to  the  guaranty  of  the  bonds  of  the 
Lake  Erie  &  Pittsburgh  Railway  Company,  by  the  New  York 
Central  Railroad  Con;pany. 

We  are  impressed  with  the  thought  that  the  guaranty  of  the 

bonds  of  the  said  companies  by  the  New  York  Central  Railroad 
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Company  and  the  Michigan  Central  Railroad  Company^  is  and 
was  authorized  by  the  laws  of  the  state  of  Michigan. 

We  know  of  no  legal  obligation  that  existed  upon  the  part  of 
the  Xew  York  Central  or  the  Michigan  Central  to  notify  the  pe- 
titioners in  this  matter  of  the  application  made  to  this  Commis- 
sion for  such  authority,  but  we  have  not  treated  this  application 
for  rehearing  as  standing  alone  upon  the  question  of  the  r^u- 
larity  of  the  former  proceeding,  but  we  have  permitted  counsel 
to  go  into  the  subject  matter  of  the  issue  heretofore  presented. 

We  are  of  the  opinion,  for  the  reasons  herein  stated,  that  the 
action  of  this  Commission  in  granting  authority  to  guarantee  by 
orders  D-1069,  D-1070,  and  D-1060,  was  within  the  authority 
of  this  Commission  and  valid,  and  should  not  be  set  aside,  and 
the  application  for  rehearing  should  therefore  be  denied,  and  it 
will  be  so  ordered. 

Dated,  January  12,  1917. 

C.  S.  Cunningham,  Chairman;  C.  L.  Glasgow,  David  H» 
Crowley,  Commissioners. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

EE  KANSAS  CITY  LIGHT  &  POWER  COMPANY. 

[Case  No.  810.] 

Security  issues  —  Proportion  of  stock  to  bonds  —  Statutes  —  Repeal  hir 
implication. 

Section  2981  of  Missouri  Rev.  Stat,  of  1009,  limiting  the  bonded 
indebtedness  of  any  corporation  to  the  amount  of  its  authorized  capital, 
is  not  repealed  by  implication,  so  far  as  an  electric  light  and  power 
company  is  concerned,  by  the  Public  Service  Commission  Law  giving 
supervisory  power  and  authority  to  the  Commission  over  the  issuance 
of  securities  by  the  utility,  in  view  of  the  declaration  of  §  139  of  the 
Commission  Law,  that  the  act  is  ''not  intended  to  repeal  any  law  now 
in  force,  unless  in  direct  confli<^  therewith,  but  is  intended  to  be  sup- 
plemental to  such  laws;"  and  therefore  the  utility  should  increase  its 
stock  to  the  amount  of  bonds  it  has  been  authorized  to  issue. 

[January  6,  1917.] 

Proceedings  relative  to  the  capitalization  of  the  Kansas  City 
Light  &  Power  Company ;  utility  ordered  to  increase  its  capital 
P.U.R.1917C.  2 
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Stock  to  $4,997,300,  being  the  amount  of  bonds  it  has  been  au- 
thorized to  issue. 

By  the  Commission : 

REPORT. 

The  applicant,  Kansas  City  Light  &  Power  Company,  is  a 
domestic  corporation  organized  on  the  1st  day  of  January,  1916, 
under  the  provisions  of  article  7,  chapter  33,  Mo.  Rev.  Stat.  1909, 
with  an  authorized  capital  stock  of  $2,000,  fully  paid.  It  owns 
and  operates  the  Electric  Light  &  Power  Plant  at  Kansas  City, 
the  physical  property  of  which,  together  with  the  properties  of 
subsidiary  companies,  as  recently  appraised  by  the  engineers  of 
this  Commission  and  of  applicant,  amount  in  round  numbers  to 
the  sum  of  $6,000,000.  Shortly  after  its  incorporation,  appli- 
cant applied  for  and  was  granted  authority  by  this  Commission  to 
issue  its  mortgage  bonds  in  the  total  sum  of  $4,977,300.  Because 
of  the  limitation  of  corporate  bonded  indebtedness  to  the  amount 
of  the  authorized  capital,  as  prescribed  by  §  2981,  Mo.  Rev.  Stat. 
1909,  a  question  was  raised  at  the  hearing  of  said  application  as 
to  the  authority  of  applicant  to  issue  bonds  in  the  amount  asked 
for.  Counsel  for  applicant  stated  at  the  time  that  this  question 
had  been  considered  by  the  company,  and  that  eminent  counsel, 
after  an  investigation  of  the  subject,  had  given  an  opinion  to  the 
effect  that  said  §  2981  had  been  repealed  by  the  Public  Service 
Commission  Law,  in  so  far  as  applicant  is  concerned.  This  opin- 
ion, as  stated,  was  based  upon  the  groimd  that  by  conferring 
supervisory  power  and  authority  upon  the  Public  Service  Com- 
mission as  to  the  issue  of  stocks  and  bonds  by  public  service  cor- 
porations of  the  class  to  which  applicant  belonged,  said  §  2981 
had  been  repealed  by  implication  as  to  such  corporations.  It  was 
thereupon  agreed  and  understood  that  counsel  for  applicant 
should  submit  a  brief  on  the  subject  to  the  Commission,  and  that 
if  the  Commission  should  conclude  that  said  §  2981  was  not  re- 
pealed, but  still  limited  the  bonded  indebtedness  of  applicant  to 
the  amount  of  its  authorized  capital,  then  applicant  would  in- 
crease its  capital  stock  in  conformity  therewith. 

Several  hearings  and  conferences  upon  the  subject  were  held 

by  the  Commission,  in  which  counsel  for  applicant  and  counsel 
P.U.R.1917C. 
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for  this  Commission  participated.  Briefs  have  since  been  filed 
by  each  of  said  counsel,  and  the  question  is  now  before  us  for  d^ 
termination. 

It  is  not  controverted  that  the  limitation  as  to  bonded  indebted- 
ness prescribed  by  said  §  29S1  applies  to  applicant,  if  the  section 
has  not  been  repealed.  iSTeither  is  it  contended  that  tiiie  Public 
Service  Commission  Law  repealed  said  section  by  express  refer- 
ence thereto ;  but  the  contention  is  that  it  effected  a  repeal  of  said 
section,  first,  because  of  the  latter  being  in  conflict  with  the  provi- 
sions of  the  Public  Service  Commission  Law;  and,  second,  be- 
cause the  Public  Service  Commission  Law  constituted  a  revision 
of  the  whole  subject  matter  of,  and  was  clearly  designed  as  a  sub- 
stitute for,  said  §  2981,  although  no  express  terms  to  that  effect 
were  used.  Both  propositions  thus  advanced  are  disputed  by 
counsel  for  the  Commission. 

Repeals  by  implication,  both  by  a  later  repugnant  act,  and  also 
by  a  later  act  covering  the  whole  subject  and  designed  as  a  substi- 
tute therefor,  are  well  recognized  by  the  courts.  But  it  is  pro- 
vided by  §  139  of  tlie  Public  Service  Commission.  Law  "that  §§ 
9568,  9569  and  9570,  article  8,  chapter  84,  Revised  Statutes 
1909,  and  all  other  acts  and  parts  of  acts  in  conflict  with  this  act 
are  hereby  repealed.  The  provisions  of  this  act  are  not  intended 
to  repeal  any  law  now  in  force,  unless  in  direct  conflict  therewith, 
but  is  intended  to  be  supplemental  to  such  laws."  And  as  the 
law-making  body  thus  limited  the  scope  of  the  act  in  repealing 
laws  then  in  force  (other  than  those  directly  referred  to)  to  such 
only  as  are  in  direct  conflict  therewith,  and  expressly  provided 
that  the  provisions  of  the  act  were  intended  to  be  supplemental  to 
existing  laws  not  so  in  conflict,  applicant's  contention  as  to  a  re- 
peal on  the  ground  of  the  later  act  being  a  revision  of  the  whole 
subject,  and  intended  as  a  substitute  for  §  2981,  cannot  be  suc- 
cessfully maintained.  The  sole  question,  therefore,  is,  Are  the 
provisions  of  the  Public  Service  Commission  Law  in  direct  con- 
flict with  §  2981,  in  so  far  as  said  section  limits  the  amount  of 
bonded  indebtedness  which  applicant  is  authorized  to  issue,  to 
that  of  the  amount  of  its  authorized  capital? 

Section  8,  article  12,  of  the  Constitution  of  this  state  provides 
that  "no  corporation  shall  issue  stock  or  bonds,  except  for  money 
paid,  labor  done  or  property  actually  received,  and  all  fictitious 
P.U.R.1917C. 
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increase  of  stock  or  indebtedness  shall  be  void.  The  stock  and 
bonded  indebtedness  of  corporations  shall  not  be  increased,  ex- 
cept in  pursuance  of  general  law,  nor  without  the  consent  of  the 
persons  holding  the  larger  amount  in  value  of  the  stock  first  ob- 
tained at  a  meeting  called  for  the  purpose,  first  giving  sixty  days' 
public  notice,  as  may  be  provided  by  law."  And  said  §  2981,  so 
far  as  material,  is  as  follows :  "The  stock  or  bonds  of  a  corpora- 
tion shall  be  issued  only  for  money  paid,  labor  done  or  money  or 
property  actually  received.  Any  corporation  may  increase  its 
capital  stock  or  its  bonded  indebtedness  with  the  consent  of  the 
persons  holding  the  larger  amount  in  value  of  the  stock,  which 
consent  to  such  increase  shall  be  obtained  at  a  meeting  of  the 
shareholders,  called  for  that  purpose — sixty  days'  notice  of  the 
time  and  place  of  such  meeting  and  of  the  amount  of  the  proposed 
increase  of  stock  or  bonded  indebtedness  having  been  given 
as  hereinafter  provided ;  but  the  shares  of  stock  or  bonds  arising 
from  such  increase  shall  only  be  disposed  of  for  money  paid,  la- 
bor done  or  money  or  property  actually  received.  All  fictitious 
issues  or  increase  of  stock  or  of  bonds  of  any  corporation  shall  be 
void :  Provided,  however,  that  the  bonded  indebtedness  of  a  cor- 
poration shall  not  be  increased  so  that  the  entire  amount  thereof 
shall  exceed  the  amount  of  the  authorized  capital." 

Prior  to  the  amendment  of  1913  it  was  provided  by  §  3339, 
Mo.  Eev.  Stat.  1909,  being  a  part  of  article  7,  imder  which  ap- 
plicant is  incorporated,  that  the  articles  of  agreement  of  a  corpo- 
ration organized  under  said  article  should  set  out,  among  other 
things :  "Third.  The  amount  of  the  capital  stock  of  the  corpora- 
tion, the  number  of  shares  into  which  it  is  divided  and  the  par 
value  thereof,  that  the  same  has  been  bona  fide  subscribed  and 
one  half  thereof  actually  paid  up  in  lawful  money  of  the  United 
States,  and  is  in  the  custody  of  the  persons  named  as  the  first 
board  of  directors  or  managers,"  etc.  This  section  was  amended 
in  1913  (see  Session  Acts  1913,  p.  148),  so  that,  instead  of  all 
the  stock  being  required  to  be  subscribed  and  one  half  thereof 
actually  paid  up  as  formerly,  it  now  requires  "that  50  per  cent  of 
the  authorized  capital  stock  thereof  has  been  in  good  faith  sub- 
scribed and  actually  paid  up  in  lawful  money  of  the  United 

States,  or  in  property  of  the  full  value  thereof,  and  is  in  the 
P.U.R.1917C. 
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custody  of  the  persons  named  as  the  first  board  of  directors  and 
managers/'  etc. 

Section  3004,  Eev.  Stat  1909,  provides  that  if  an  execution 
issued  against  a  corporation  shall  be  returned  nvllos  bonoSy 
'^then  such  execution  may  be  issued  against  any  of  the  stockhold- 
ers to  the  extent  of  the  amount  of  the  unpaid  balance  of  such 
stock  by  him  or  her  owned,"  etc. 

By  §  3354  of  said  article  7,  a  corporation  organized  thereun- 
der is  authorized  to  increase  or  diminish  its  stock  as  therein  pre- 
scribed, with  this  proviso:  "But,  before  any  corporation  shall 
be  entitled  to  diminish  the  amount  of  its  capital  stock,  if  the 
amount  of  its  debts  and  liabilities  shall  exceed  the  amoimt  of 
capital  to  which  it  is  proposed  to  be  reduced,  such  amount  of 
debts  and  liabilities  shaU  be  satisfied  and  reduced  so  as  not  to 
exceed  such  diminished  amount  of  capitaXJ^ 

A  consideration  of  the  forgoing  statutory  provisions  leaves  no 
doubt  of  a  legislative  policy  and  intent  to  protect  the  public,  who 
must  necessarily  become  creditors  of  the  corporation  by  requiring 
that  the  corporation  should  be  possessed  of  money  or  property  of 
substantial  value  in  excess  of  the  amount  of  its  bonded  indebted- 
ness. The  reason  is  obvious.  The  property  of  the  corporation 
represented  by  the  investment  of  the  proceeds  of  the  bonds  may  be 
assumed  to  be  not  more  than  sufficient  to  satisfy  the  lien  of  the 
mortgage.  In  carrying  on  its  business,  the  corporation  must  of 
necessity  incur  obligations  for  labor,  material,  supplies,  etc.,  and, 
if  it  has  no  assets  above  what  are  necessary  to  secure  the  bonds, 
there  is  no  basis  for  credit  in  dealing  with  the  public.  And,  as 
frequently  happens,  a  default  in  the  payment  of  bonds  or  of  the 
interest  thereon  results  in  a  receivership,  a  foreclosure,  and  a  re- 
pudiation of  the  claims  of  unsecured  creditors. 

To  protect  the  public  against  such  a  condition,  the  legislature 
wisely  provided  that  one  half  of  the  authorized  capital  should  be 
fully  paid  (and  prior  to  the  said  1913  amendment,  a  liability  of 
the  subscribers  for  the  other  half),  and  that  the  bonded  indebted- 
ness should  not  exceed  the  amount  of  the  authorized  capital.  A 
compliance  with  this  requirement  would  supply  the  corporation 
with  assets  amounting  in  value  to  at  least  50  per  cent  in  excess 
of  the  value  represented  by  the  bonded  indebtedness  only  as  a  ba- 
sis for  credit. 
P.U.R.1917C. 
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In  applicant's  brief,  it  is  said:  "The  sole  requirement  of 
the  statute  under  consideration,  §  2981,  provides  that  the 
bonded  indebtedness  of  the  company  shall  not  exceed  the 
amount  of  the  authorized  capital,  and  does  not  require  that  the 
same  should  be  subscribed.  In  fact,  it  would  be  suflacient  to  meet 
the  requirements  of  that  statute,  if  unrepealed,  if  this  company 
should  authorize  an  increase  of  its  capital  stock.*' 

Our  views,  as  above  expressed,  sufficiently  indicate  that  we  do 
not  agree  with  applicant  as  to  what  would  be  a  compliance  with 
said  §  2981,  if  still  in  force. 

Section  77  and  other  sections  of  the  Public  Service  Commis- 
sion Law  are  cited  by  applicant  as  supporting  its  contention  that 
the  provisions  of  this  act  are  in  conflict  with  said  §  2981,  and 
therefore  effect  a  repeal  thereof.  The  provisions  thus  relied  up- 
on confer  upon  the  Commission  supervisory  power  and  authority 
over  the  issue  of  bonds  and  stocks  of  public  service  corporations 
of  applicant's  class,  and  further  provide  that  such  stocks  and 
bonds  issued  without  the  authority  of  the  Commission  shall  be 
void.  Is  §  2981  so  in  conflict  with  these  provisions  as  to  be  re- 
pealed by  implication  on  the  ground  of  repugnancy  ? 

As  stated  in  the  brief  of  counsel  for  the  Commission: 

"Repeals  by  implication  are  not  favored.  A  repeal  of  a  stat- 
ute by  implication  must  be  by  necessary  implication,  and  it  is 
not  sufiicient  to  establish  such  repeal  that  the  subsequent  law  cov- 
ers some  or  even  all  of  the  cases  provided  for  by  the  prior  stat- 
ute, since  it  may  be  merely  affirmative  or  cumulative,  but  the  re- 
pealing law  must  be  positively  repugnant  to  the  existing  law,  and 
even  then  the  old  law  is  repealed  by  implication  only  to  the  ex- 
tent of  the  repugnancy." 

"Where  the  question  of  the  repeal  of  a  statute  by  another  stat- 
ute by  implication  arises,  the  court  must  harmonize  and  pre- 
serve the  whole  body  of  the  law,  when  that  can  be  done." 

A  number  of  decisions  of  our  supreme  court  are  cited  by 
counsel  in  support  of  the  above  principles  of  law  governing  re- 
peal by  implication,  which  are  so  well  settled  that  we  do  not  deem 
further  discussion  necessary. 

There  are  many  statutory  provisions  of  earlier  enactment  than 

the  Public  Service  Commission  Law  relating  to  the  issue  of 

stocks  and  bonds  of  corporations  of  the  class  under  oonsideratioiii 
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among  which  may  he  mentioned  the  requirement  that  the  capital 
stock  shall  not  be  less  than  $2,000,  nor  more  than  $50,000,000 ; 
that  one  half  of  the  capital  stock  shall  be  subscribed  and  fully 
paid  up ;  that  if  any  part  of  the  capital  stock  be  paid  in  property, 
the  articles  of  agreement  shall  give  an  itemized  description  there- 
of and  the  cash  value  of  each  item;  that  all  stock  not  subscribed 
and  paid  for  at  the  time  of  organization  and  thereafter  sold  shall 
be  sold  upon  the  terms  prescribed  in  the  statute  and  reported  to 
the  secretary  of  state,  imder  oath  by  the  officers  of  the  corpora- 
tion ;  the  law  prescribing  the  manner  in  which  the  capital  stock 
may  be  increased  or  diminished  and  the  rights  of  the  stockhold- 
ers in  such  case.  These  laws,  and  others  of  like  character,  are 
fundamental  as  to  the  rights  of  the  corporation,  the  public,  the 
stockholders,  and  bondholders,  and  are  essential  conditions  upon 
which  the  state  authorizes  the  creation  of  the  artificial  corporate 
entity.  The  power  conferred  upon  the  Commission  by  the  Pub- 
lic Service  Conmiission  Law  as  to  the  issue  of  stocks  and  bonds  of 
such  corporations,  in  our  opinion,  is  not  in  conflict  with  such  stat- 
utes, but  rather  supplemental  thereto,  and  in  aid  of  the  enforce- 
ment thereof. 

In  conclusion,  it  is  sufficient  to  say  that  we  have  carefully  ex- 
amined all  of  the  provisions  of  the  Public  Service  Commission 
Law  relied  upon  by  applicant  as  being  in  conflict  with  said  § 
2981 ;  and  our  conclusion  is  that  there  is  no  conflict  whatever,  nor 
do  we  think  the  legislature,  in  enacting  the  Public  Service 
Commission  Law,  had  any  intent  to  exempt  public  service  corpo- 
rations from  the  wise  provision  limiting  corporate  bonded 
indebtedness  to  the  amount  of  the  authorized  capital  stock  of  the 
corporation. 

An  order  will  be  entered  in  accordance  with  the  foregoing 

views. 
P.U.R.1917a 
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0.  A.  SMITH  et  al. 

i;. 

DE  TIENNE  &  HUMPHREY. 

[Case  No.  1043.] 

(4  Mo.  P.  S.  C.  R.  509.) 

Return '^  Operating  expenses '->  Interest -^  Capital  charge. 

1.  Interest  on  borrowed  money  used  to  purchase  a  public  utility 
plant  should  not  be  considered  as  an  operating  expense,  but  as  a  part 
of  the  return. 

Return '-^Operating  expenses '- Office  furniture '-' Capital  charge. 

2.  Money  expended  for  oflSce  furniture  is  not  an  operating  expense, 
but  an  investment  charge. 

Return  —  Amount  —  Electric  utility. 

3.  Owners  of  an  electric  plant  are  not  in  a  position  to  urge  that 
operation  was  unprofitable  or  unremunerative,  where  the  return  ranged 
from  8  to  18  per  cent  on  the  investment,  dependent  upon  the  salaries 
fixed  for  the  owners. 

Service '^  Electricity '^  Duplicate  equipment   for  continutyus  service. 

4.  An  electric  utility  furnishing  continuous  service  by  steam  gen- 
erating equipment  should  have  two  separate  steam  generating  units 
and  boilers  to  insure  service  without  interruptions. 

Service  —  Continuous  —  Limiting  hours  of  service. 

5.  Twenty-four  hour  service  is  required  under  a  rate  schedule  con- 
taining no  statement  limiting  the  hours  of  service. 

Service -^  Continuous  service -^  Electricity '^  Flat  rates. 

6.  A  utility  cannot  successfully  urge  against  the  furnishing  of 
continuous  service  that  it  would  disrupt  flat-rate  schedules,  where  it 
has  a  rule  providing  for  cutting  off  flat-rate  service  at  certain  hours, 
and  may  amend  its  rules  or  establish  different  rates  if  necessary. 

Service  —  Electricity  —  Continuous  service. 

7.  An  electric  utility  was  required  to  improve  its  plant  to  furnish 
continuous  service  where  there  was  a  demand  for  current  for  lighting 
and  for  power  purposes  and  the  rates  were  more  than  ordinarily  re- 
munerative. 

[October  2,  1916.] 

Complaint  against  alleged  inadequate  electric  service  and  in- 
adequate facilities  of  defendant;  order  requiring  improvements 
and  furnishing  of  continuous  service. 

Appearances :    J.  C.  Parish  for  complainants ;  Gatson  &  Hol- 
lingsworth  for  defendants. 
P.U.R.1917C. 
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ShaWy  Commissioner:  This  complaint  is  based  upon  alleged 
inadequate  electric  service  and  insufficient  facilities  for  furnish- 
ing adequate  service.  Specifically  O.  A.  Smith  and  some  fifty 
other  consumers  and  prospective  consumers  in  the  city  of  Vanda- 
lia  complain  that  defendants  De  Tienne  and  Humphrey,  doing 
business  as  a  partnership  under  the  name  of  the  Vandalia  Elec- 
tric Light  Company,  as  an  electrical  corporation,  are  furnishing 
inadequate  electric  service,  alleging  that  eleclaricity  is  furnished 
for  lighting  at  night,  and  not  generally  for  power  in  the  day- 
time, though  there  is  sufficient  demand  for  twenty-four  hour  serv- 
ice daily  to  make  the  furnishing  of  electricity  for  day  power 
profitable  in  itself;  that  the  equipment  and  facilities  of  defend- 
ants are  not  adequate  to  meet  the  demands  for  electricity  if  de- 
fendants were  required  to  furnish  continuous  electric  service. 
Defendants  answering,  entered  a  general:  denial  of  the  allegations 
of  complainants. 

This  case  was  heard  before  one  of  the  Commissioners  in  Van- 
dalia, Missouri,  on  the  24th  day  of  August,  1916,  and  submitted 
on  the  evidence,  leave,  however,  being  given  both  parties  to  file 
additional  evidence  in  the  form  of  depositions  or  affidavits  within 
ten  days.  Such  additional  evidence  has  not  been  filed,  and  the 
case  has  been  reported  to  the  Commission,  and  is  now  ready  for 
disposal. 

Complainants  contend  that  defendants  do  not  furnish  elec- 
tricity for  general  use  and  particularly  for  power  during  day- 
light hours ;  that  this  does  not  tend  to  promote  but  to  retard  the 
public  interest;  that  the  demand  for  continuous  service  would 
materially  increase  defendants'  business,  and  that  service  in  the 
daytime  would  prove  profitable  in  itself  when  such  service  be- 
comes an  assured  fact.  Moreover,  complainants  disclaim  any 
idea  of  attempting  to  prevent  defendants  from  securing  adequate 
and  proper  remuneration  for  their  electric  service,  but,  on  the 
contrary,  take  the  ground  that  it  is  necessary  to  conserve  the 
business  of  defendants  and  for  them  to  have  a  fair  return  on, 
value  in  order  that  defendants  may  furnish  safe  and  adequate 
service  at  reasonable  rates  and  make  such  additions  and  better- 
ments as  may  from  time  to  time  be  necessary  to  maintain  the 
service.  Defendants  contend  that  the  business  in  the  past  has  not 
been  remunerative,  and  that  the  requirement  of  continuous  elec- 
tric service  would  result  in  practically  a  total  loss  for  the  service 
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furnished  in  the  daytime.  At  the  hearing  it  was  admitted  by  de- 
fendants that  electricity  was  generally  furnished  by  them  only  at 
night,  with  the  exception  that  in  the  summer  time  some  day  cur- 
rent was  furnished,  and  that  to  a  local  mill  having  a  50-horse 
power  motor  installed,  electricity  was  furnished  at  any  time  in 
the  day  it  was  demanded  by  this  customer.  It  was  further  ad- 
mitted that  during  the  summer  of  1916,  beginning  July  1st,  elec- 
tricity had  been  furnished  for  a  total  of  approximately  eighteen 
hours  out  of  the  twenty-four  a  day,  and  defendants  agreed  to 
maintain  this  as  the  existing  service  until  this  case  is  decided. 

Defendants  operate  a  220-volt  direct  current  electric  plant, 
supplying  steam  from  one  boiler  only,  and  generating  electricity 
in  either  of  two  generating  units,  each  of  these  units  consisting  of 
a  belted  type  djTiamo  driven  individually  by  a  Corliss  valve 
engine.  There  appeared  no  question  of  the  adequacy  or  capacity 
of  the  electric  generating  units  and  engines,  nor  of  the  distribu- 
tion system,  but  defendants  and  complainants  appeared  to  agree 
that  continuous  service  could  not  be  maintained  with  only  one 
boiler,  though  there  was  no  evidence  that  the  service  furnished 
in  the  past  has  been  interrupted  on  account  of  having  only  one 
boiler.  Defendants  estimate  that  the  expenditure  of  some  $3,000 
will  be  necessary  for  the  additional  boiler  and  the  consequent 
extension  of  its  building,  together  with  some  smaller  improve- 
mentSy  and  it  is  in  evidence  that  this  additional  sum  can  be  bor- 
rowed from  a  local  bank  at  6  per  cent  interest,  the  security  being 
considered  ample. 

Vandalia  has  a  population  of  some  1,800  or  2,000  (1,595  ac- 
cording to  the  census  of  1910),  and  has  a  number  of  flourishing 
industries,  including  large  fire-brick  manufacturing  plants.  One 
of  these  fire-brick  companies  is  located  near  the  electric  gener- 
ating station  and  uses  electric  mine  locomotives,  the  storage  bat- 
teries of  which  are  charged  from  defendants'  electric  plant  dur- 
ing the  night.  Complainants  introduced  evidence,  to  the  eflfect 
that  small  manufacturing  plants  which  considered  locating  in 
Vandalia  universally  decided  not  to  locate  there  on  account  of 
the  lack  of  electricity  for  day  power,  and  that  such  small  manu- 
facturing plants  cannot  be  secured  for  Vandalia  until  electricity 
for  power  is  continuously  available.  Complainants  made  a  hasty 
canvass  of  the  city  one  day  before  the  hearing,  and  introduced 

evidence  tending  to  show  a  considerable  demand  for  power.  It  is 
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naturally  impossible  to  predetermine  with  accuracy  the  demand 
for  power  which  will  occur  when  continuous  electric  service  is 
furnished ;  but  the  following  table  abstracted  from  the  evidence 
shows  that  gasolene  engines  are  used  to  a  considerable  extent; 
that  the  users  prefer  electric  motors  with  electricity  continuously 
available  for  their  operation,  and  that  a  number  of  consumers 
and  prospective  consumers  are  desirous  of  continuous  electric 
service  for  daytime  power,  and  that  there  is  a  small  demand  for 
electricity  for  lighting  for  daytime : 

DEMAND  FOR  ELECTRICITY— DAYTIME  USB. 
Vandalia,  Missouri. 


Name. 


ButU   &   Carroll 
Mr.   Connoy    . . . 

Mr.  Heckla 

Base  k  Shlnn  . . 


Mr.  Dye 


Mr.   Dye 

Mr.   Dye 

Mr.  Mclntyre  . , 


Mr.  McCoy   .... 


Blill    

City  pumping 

The  Palms   . . 
Brown   


Hazen 


Mrs.  Frost   . . . 
FaglD    


Dye 


Business. 


Meat  market . . 
Tailoring    . . . . 


General    repair 
shop. 


Garage 


Dept.  store    . . 


Poult  IT  store  . 

Newspaper,  job 
printing. 


Blftcksmith  & 
general  re- 
pair. 


Confectionery. 
Garage    


Machine  shop. 


Newspaper      & 

lob  printing. 
Shoe  repairer  . 


Tailor 


Vandalla  Banking  Bank 

Association   . . 
Mr.  Jones 


Dept.  store   . . 


Installation  for  Day 
Power. 


Contemplating  cold 
storage  plant  with 
motor 

Electric  irons 


Needs  5  h.p.  motor 


Would  use  motor  for  air 
ron*  pressor,  about  2 
-h.p.  Might  get  a 
VHlcanlxer. 

Have  about  15  base- 
ment lights  used  in 
day. 

Need  small  motor  for 
coflfee  prlndcr. 

Have  73  bp.  motor  for 
feed  grinder. 

Needs  15  lights  in  day. 
Might  install  2  lino- 
types with  motors 
(less  than  1  h.p.). 
Motors  on  printing 
presses. 

Would  install  10  h.p. 
motor. 

50   h.p.   motor  now  In- 

stalled. 
Run  by  10  h.p.  motor. 


Would  like  to  have 
electric  motor. 

Wants  motor  for  air 
pump.  Would  use 
electric   vulcanizer. 

Would  use  5  h.p.  motor 


Wants  motors  for  presses 

Has     electrically 
equipped  shop. 


Has  some  electric 
equipment  he  cannot 
use. 

Needs  light  in  yaults 
nil  day. 

Needr*  fans  In  hot 
weather  and  motor 
for  coffee  grinder. 


Remarks. 


At  present  using  gas 
engine  to  grind  sau- 
sage. 

At  present  location  bill 
was  from  $5  to  $8 
per  month. 

Would  use  instead  of 
present  5  h.p.  gaso- 
lene engine. 

Have  borrowed  a  2  h.p. 
gasolene  engine  until 
electric  power  is 
aTailable. 

Use  gasolene  lights  on 
upper  floor :  use  acety- 
lene lights  in  base- 
ment. 

Are  trying  isolated 
plant. 

Contemplate    small    re- 

-  frigerating  plant. 

Using  2  h.p.  gasolene 
engine  to  operate 
press. 


Using  8  b.p.  gasolene 
engine. 

Are  furnished  day 
power  on  request. 

Run  when  power  Is  on. 
Water  is  stored  in 
tower  tank. 

.Now  use  gasolene  en- 
gine for  freezer. 

Now  uses  gasolene  en- 
gine. 

Now  uses  5  h.  p.  gaso- 
lene engine.  Is  fix- 
ing up  a  gasolene- 
driven  battery  charg- 
ing outfit. 


Often  has  to  wait  until 
night  to  do  work  on 
account  of  no  day 
power. 


P.U.R.1917C. 


Digitized  by 


Google 


28 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 


In  January,  1907,  De  Tienne  and  Humphrey  purchased  the 
then  existing  electric  plant,  franchise,  and  business  in  Vandalia 
for  $12,000,  paying  therefor  with  two  notes  of  $6,000  each,  se- 
cured respectively  by  first  and  second  mortgages.  During  the 
nine  years  of  operation  from  1907  to  1916,  the  second  mortgage 
and  note  of  $6,000  has  been  paid  from  the  earnings,  and  also 
$300  on  the  first  mortgage,  so  that  the  outstanding  indebtedness 
has  been  reduced  from  $12,000  to  $5,700.  During  this  same 
period  approximately  $3,500  of  earnings  has  been  invested  in 
additions  and  betterments,  making  a  total  of  $9,800  expended 
from  earnings  for  the  two  purposes;  this  is  an  average  of  ap- 
proximately $1,100  a  year.  It  appears  that  defendant  invested 
no  money  in  the  plant,  except  that  from  earnings,  and,  assuming 
that  they  paid  its  value  on  purchase,  they  had  at  the  time  of  the 
purchase  no  equity  in  the  plant,  but  during  the  period  of  opera- 
tion they  appear  to  have  given  their  whole  time  and  attention  to 
the  operation  and  physical  upbuilding  of  the  plant,  at  the  same 
time  getting  their  living  out  of  it,  until  now  they  appear  to  have 
an  equity  of  approximately  $9,800  of  the  amount  invested.  The 
evidence  is  quite  insufiicient  to  justify  a  finding  of  the  value  of 
defendants'  property,  even  if  that  were  necessary;  but  the  evi- 
dence is  to  the  effect  that  the  investment  approximates  $15,000, 
and  this  sum  will  be  used  as  a  basis  on  which  to  calculate  per- 
centage returns.  Defendants'  books  appear  not  to  have  been  kept 
in  strict  accordance  with  the  accounting  rules  prescribed  by  this 
Commission,  but  defendants  presented  in  evidence  a  statement 
of  income  and  expenses  for  the  first  seven  months  of  the  year 
1916,  as  follows: 

REVENUE. 


Months. 


January   . 
February 
March  . . . 
April    ... 


May    

June   

July    

Flat  rates  for  seven  months 


K.  VV.  H. 
Used. 


8,102.6 

7,074.4 

7,207.9 

7,303.0 

2,318. 

6,551.4 

7,146.3 


Amount. 


$535.43 
406.47 
403.93 
397.20 
396.17 
346.16 
403.82 

1,753.80 


$4,642.98 
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EXPENSES. 


Miscellaneous   expense    . . . 

Coal,  company    

Labor    

Interest  for  seven  months 

Office  expense    

Stationery    

Advertising    

Boiler-room  expense 

Repairs  on  machinery    . . . 
Overhead  line  expense  . . . . 


$111.70 

1,297.70 

1,583.08 

199.50 

109.90 

13.50 

54.25 

71.16 

69.44 

51.48 


$3,728.21 


[1-3]  Examining  the  above  statement,  there  are  some  ob- 
vions  corrections  in  order  to  arrive  at  proper  operating  expenses : 
The  addition  of  items  listed  iinder  "expenses"  is  not  correct, 
the  correct  total  being  $3,561.51,  instead  of  $3,728.21,  the  item 
of  "interest  for  seven  months,"  $199.50,  evidently  should  not  be 
considered  as  operating  expense,  but  as  part  of  the  return.  Of 
the  item  "office  expense,"  $109.90,  it  appears  from  the  evidence 
that  $39.90  of  this  amount  was  for  office  furniture,  which  is 
naturally  an  investment  charge,  and  not  an  expense  of  operation. 
The  item  of  "labor,"  $1,583.08,  is  made  up  of  $350  paid  for  a 
male  operator  at  the  plant  at  the  wage  of  $50  per  month;  $87.50 
for  a  young  woman  clerk  at  the  office  at  the  rate  of  $12.50  per 
month ;  $6  to  a  lineman  for  thirty  hours'  work,  and  the  balance 
of  $1,139.58  is  a  total  of  the  amount  taken  out  by  De  Tienne  and 
Humphrey  in  lieu  of  salary  or  wages.  This  approximates  $163 
a  month  for  the  two  partners,  they  having  fixed  no  salary  for 
themselves,  but  getting  money  from  the  common  treasury  as  they 
either  needed  or  desired  it,  and  equalizing  the  accounts  between 
them  at  the  end  of  the  year.  One  of  these  defendants ,  testified 
that  his  services  and  those  of  his  partner  were  easily  worth  $125 
each  per  month,  but  the  evidence  is  not  conclusive  as  to  what 
salary  the  partners  sho^ld  draw,  and  they  themselves  have  here- 
tofore fixed  no  salary.  The  question  is.  How  much  would  have 
to  be  paid  to  secure  plant  operators  for  doing  the  same  work  in 
Vandalia,  rather  than  the  opinion  of  an  individual  as  to  what 
his  services  are  worth  to  himself  ?  We  do  not  feel  called  upon  to 
decide  the  salary  which  each  of  the  partners  should  receive.  We 
have  made  two  calculations,  however,  in  the  first  assuming  a 
combined  salary  of  the  partners  of  $125,  and  in  the  second  assum- 
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ing  the  combined  salary  of  $250  per  month.  On  these  assump- 
tions and  making  corrections  already  indicated,  the  operating 
expenses  appear  to  be  as  follows : 

WITH  COMBINED  SALARIES  OF  PARTNERS  OF  $125. 

Miscellaneous  expense,  which  is  largely  extra  labor $111.70 

Coal,  the  sum  of  monthly  coal  bills  1,297.70 

Labor    1,318.60 

Office    rent    70.00 

Stationery    13.5U 

Advertising    54.25 

Boiler   repairs    71.16 

Machinery  repairs 69.44 

Line  expense  51.28 

Total  for  tlie  seven  months  $3,057.53 

WITH  COMBINED  SALARIES  OF  PARTNERS  OF  $250. 

Miscellaneous  expense,  which  is  largely  extrj.  labor   $111.70 

Coal,  the  sum  of  monthly  coal  bills ' 1,297.70 

Labor    2,193.50 

Office  rent   70.00 

Stationery   13.50 

Advertising   54.25 

Boiler   repairs 71.16 

Machinery   repairs 69.44 

Line   expense    51.28 

Total  for  the  seven  months $3,932.53 

These  operating  expenses  average  $436.79  and  $561.79  per 
month,  respectively,  or  for  twelve  months,  $5,241.48  and  $6,- 
741.41,  respectively. 

The  gross  income  for  seven  months,  according  to  defendants' 
statement,  was  $4,642.98.  This  is  an  average  of  $668.28  per 
month,  or  for  twelve  such  average  months  approximated  the  gross 
income  for  the  year,  $7,959.36.  The  net  income  with  the  com* 
bined  salaries  of  the  partners  $125  per  month,  will  be  $2,717.88, 
or  over  18  per  cent  on  the  $15,000  assumed  investment;  and  the 
net  income  witli  assumed  combined  partners'  salaries  of  $250  per 
month  would  be  $1,217.88,  over  8  per  cent  of  the  $15,000  basis. 
It  is  evident  that  by  fixing  the  partners'  salaries  sufficiently  high, 
all  profits  could  be  wiped  out,  but  even  considering  the  salaries 
at  the  amount  the  partners  think  they  should  be,  8  per  cent  on 
$15,000  remains  available  for  return  and  for  allowance  for  sur- 
plus, contingencies,  and  depreciation,  even  on  the  basis  that  de- 
preciation is  not  to  an  extent  taken  care  of  already  in  the  items 
"labor," '"repairs  on  machinery,"  "boiler-room  expense,"  "over- 
head line  expense."  Considering  that  approximately  $1,100  a 
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year  of  the  earnings  has  been  reinvested  in  the  plant,  and  that 
the  return  on  approximately  $15,000  of  investment  ranges  from 
8  to  18  per  cent,  dependent  upon  what  is  the  proper  salary  for  the 
owners,  it  appears  to  us  that  this  plant  has  been  more  than  ordi- 
narily remunerative;  consequently  we  are  unable  to  sustain  de- 
fendants' contention  that  the  plant  has  proved  unprofitable  or 
unremunerative  in  its  past  operation. 

[4]  To  provide  against  accidents  and  shut-downs  and  to  fa- 
cilitate the  making  of  repairs  and  changes,  it  is  almost  imiversal- 
ly  considered  necessary  to  have  parts  of  electric  generating  plants 
installed  in  duplicate,  and  this  principle  is  particularly  appli- 
cable to  steam  generating  equipment  including  boilers.  Defend- 
ants have  recognized  this  principle  in  installing  two  separate 
electric  generating  units,  but  have  failed  to  apply  it  to  the  boiler 
plant. 

Though  there  is  no  evidence  of  failure  of  service  on  account 
of  defendants  having  only  one  boiler,  we  consider  that  it  would 
be  reasonable  to  require  the  addition  of  another  boiler  to  insure 
the  maintenance  of  the  existing  service,  and,  as  heretofore  stated, 
both  parties  think  the  additional  boiler  essential  to  the  mainte- 
nance of  continuous  service. 

According  to  the  evidence,  the  necessary  improvements  will 
not  fall  far  short  of  $3,000,  and  the  investment  will  be  increased 
approximately  by  that  amount  to,  say,  $18,000,  in  place  of  $15,- 
000. 

In  a  general  way,  the  "fixed  costs"  will  be  increased  in  the 
same  proportion  as  the  investment,  but  we  do  not  think  the  in- 
crease attributable  to  increasing  the  hours  of  service.  Increas- 
ing the  hours  of  service  from  the  existing  service  of  eighteen 
hours  a  day  to  twenty-four  will  not  result  in  a  very  material 
increase  in  the  "output  costs,"  considering  the  necessity  of  bank- 
ing boilers  and  getting  up  steam  under  the  prcfsent  conditions, 
and  as  this  is  a  direct  current  plant,  distribution  losses  at  low 
loads  will  be  much  lower  relatively  than  with  an  alternating  cur- 
rent plant,  where  generally  transformer  losses  are  relatively 
large  at  low  loads.  Consequently,  even  a  small  increase  in  busi- 
ness, with  corresponding  increase  in  income,  should  prove  profit- 
able. Getting  new  business  and  improving  the  "load  factor"  are 
generally  considered  by  electrical  engineers  as  essential  to  suo- 
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cessful  operation.  There  appears  more  "day  load"  obtainable  in 
Vandalia  than  relatively  would  be  expected,  and  from  our  study 
of  the  conditions  we  are  convinced  that  defendants  are  acting  to 
their  own  disadvantage  in  not  making  strenuous  eflforts  to  in- 
crease their  electricity  supply  business. 

[5]  Defendants  formerly  operated  under  a  franchise,  which 
did  not  require  furnishing  electric  service  in  the  daytime.  This 
franchise  has  expired,  and  defendants  are  now  operating  without 
a  franchise ;  evidently  the  question  of  requiring  continuous  serv- 
ice will  be  an  important  consideration  in  the  granting  of  a  new 
franchise.  In  July,  1915,  defendants,  being  about  to  supply 
electricity  for  day  power  and  acting  with  the  advice  of  a  repre- 
sentative of  this  Commission,  filed  its  schedule  of  rates  for  power. 
This  schedule  of  rates  on  file  with  the  Commission  makes  no 
statement  limiting  the  hours  of  service,  being  less  than  the  twen- 
ty-four hours  customarily  furnished  by  electric  corporations. 
So,  defendants  are  now  in  the  position  of  having  refused  to  fur- 
nish service  which  they-  have  voluntarily  undertaken  and  for 
which  they  have  filed  and  published  rates. 

[6]  Defendants  contended  that  furnishing  continuous  service 
would  disrupt  their  flat-rate  service;  however,  defendants  have 
in  effect  a  rule  providing  for  installation  of  flat-rate  service  so 
that  it  can  be  cut  off  at  certain  hours.  If  experience  proves 
that  consumers  abuse  the  privileges  of  flat-rate  service,  defend- 
ants are  under  the  Public  Service  Commission  Law  privileged  to 
make  such  rules  for  flat-rate  service  as  shall  appear  reasonable 
or  in  due  process  to  file  new  and  different  flat  rates,  or,  with  the 
approval  of  the  Commission,  to  put  all  consumers  on  the  meter 
basis.  So,  this  contention  appears  to  be  outside  the  issues  in  this 
case. 

[7]  Section  68  of  the  Public  Service  Commission  Law  pro- 
vides, among  other  things,  that  "every  corporation  .  .  .  shall 
furnish  and  provide  such  service,  instrumentalities  and  facilities 
as  shall  be  safe  and  adequate  and  in  all  respects  just  and  reason 
able.     ..." 

And  §  69,  subsection  2,  provides,  among  o.iier  things,  that  the 
Public  Service  Commission  shaU  "have  power  to  order  such  rea- 
sonable improvements  as  will  best  promote  the  public  interest, 
•     .     .     and  have  power  to  order  reasonable  improvements  and 
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extensions  of  the  works,  wires,  poles,  pipes,  lines,  conduits,  ducts 
and  ether  reasonable  devices,  apparatus  and  property  of  .  .  . 
electrical  corporations,    .    .    .    ."    [Laws  1913,  p.  603.] 

Consideration  of  all  the  evidence  in  the  light  of  the  provisions 
of  the  Public  Service  Commission  Law,  supra,  convinces  us  that 
defendants'  service  is  inadequate  and  their  facilities  insufficient, 
and  we  so  find,  consequently  an  order  should  be  entered  requiring 
defendants  to  furnish  electricity  continuously  by  day  as  well  as 
by  night,  and  that  defendants  within  a  reasonable  time  improve 
their  facilities  by  the  addition  of  a  steam  boiler  and  accessories 
at  a  cost  not  to  exceed  $3,000.  Unless  it  should  appear  here- 
after that  more  time  is  necessary  for  completing  the  improve- 
ments, we  think  the  service  should  be  made  continuous  from  and 
after  January  1,  1917,  thus  giving  defendants  three  months  to 
make  the  improvements  necessary. 

All  concur. 


BaSSOURI  PUBLIC  SBRVICE  COMMISSION. 

BE  SPEINGFIELD  BOARD  OF  EDUCATION  et  al. 

[Case  No.  1102.] 

(4  Mo.  P.  S.  C.  R.  540.) 

Service'-' Discontinuance— 'Necessity  of  notice. 

1.  An  electric  company  is  not  obligated  to  disconnect  service  or 
remit  service  charges  for  a  school  during  the  vacation  period,  without 
notice  from  the  school  authorities  to  discontinue. 

Service  —  Discontinuance  —  Necessity  of  notice, 

2.  Failure  of  an  electric  company  to  render  its  minimum  bill  to  a 
school  at  the  end  of  the  first  month  of  the  vacation  period  does  not 
reUeve  the  school  authorities  from  giving  notice  to  disconnect,  in  order 
to  escape  the  service  charge  during  the  period. 

Meparation '•^  Basis  of  computing '^  Bates  established  by  court. 

3.  Rates  established  under  a  temporary  injimction  of  a  Federal 
court  replacing  rates  fixed  by  a  Commission  may  be  made  the  basis 
of  an  award  under  an  arbitration  of  an  alleged  overcharge  against  a 
school  at  the  time  the'  injunction  rate  was  in  force,  where,  on  the  set- 
tlement of  the  litigation,  it  was  stipulated  that  claims  for  overcharges 
arising  from  conflict  between  the  Conunission  rate  and  the  injunction 

P.U.R.1917C.  3 
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rate  should  not  be  prosecuted,  although  the  school  was  not  represented 
in  the  litigation,  it  appearing  that  all  consumers  had  benefited. 

[October  20,  1916.] 

Joint  application  of  the  Board  of  Education  and  the  Spring- 
field Gas  &  Electric  Company,  of  Springfield,  Missouri,  for  arbi- 
tration of  the  "primary"  or  "service"  charges  for  the  summer  of 
1915,  alleged  to  be  owing  by  the  board  to  the  company;  award 
made. 

Appearances:  John  S.  Farrington  for  Springfield  Board  of 
Education;  A.  F.  Van  Diense  for  Springfield  Gas  &  Electric 
Company. 

By  the  Commission :  This  matter  came  before  this  Commis- 
sion through  the  receipt  of  letters  dated  June  7,  1916,  from 
Honorable  John  S.  Farrington,  counsel  for  the  board  of  educa- 
tion of  Springfield,  Missouri,  hereafter  for  convenience  called 
the  board,  and  A.  F.  Van  Diense,  general  manager  of  the  Spring- 
field Gas  &  Electric  Company,  hereafter  for  convenience  called 
the  company,  these  gentlemen  having  agreed  in  writing  to  sub- 
mit the  matters  in  controversy  for  decision  to  the  Commission  as 
arbitrators* 

[1-3]  Section  118  of  the  Public  Service  Commission  Act 
makes  provision  for  such  proceeding  in  the  following  language: 
"Sec.  118.  Commission  may  act  as  arbitrators. — ^Whenever 
any  public  utility  has  a  controversy  with  another  public  utility 
or  person  and  all  the  parties  to  such  ccmtroversy  agree  in  writing 
to  submit  such  controversy  to  the  Commission  as  arbitrators,  the 
Commission  shall  act  as  such  arbitrators,  and  after  due  notice 
to  all  parties  interested  shall  proceed  to  hear  such  controversy, 
and  their  award  shall  be  final.  Parties  may  appear  in  person 
or  by  attorney  before  such  arbitrators.''     [Laws  1913,  p.  646.] 

The  following  tabulated  statement  of  the  amount  at  issue  was 
submitted  by  the  board.  [The  statement  is  omitted,  the  item 
which  was  arbitrated  being  stated  in  the  opinion.] 

Payment  of  the  above  [amounts  referred  to  in  table]  is  being 

withheld  by  the  board  pending  the  decision  of  this  Commission 

as  to  the  amount  due,  both  parties  havii^  agreed  in  writing  to 

accept  the  decision  as  to  the  proper  amount  for  the  school  disttrict 

to  pay. 
P.U.R.1917C. 
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The  arguments  of  the  board  may  be  summed  up  as  follows: 

(1)  The  board  has  been  assessed  with  a  "primary*'  or  "serv- 
ice*'  charge  against  various  schools  during  the  summer  months ; 
that  there  was  no  need  whatever  for  current  during  these  months ; 
that  the  company  was  aware  that  no  electricity  could  be  used 
at  that  time  and  should  have  discontinued  service ;  that  the  tele- 
phone company  and  the  water  company  make  no  charge  during 
the  summer  months. 

(2)  That  even  if  it  were  necessary  to  notify  the  company  to 
discontinue  service,  this  would  have  been  done  if  the  company 
had  rendered  the  minimum  bill  at  the  end  of  the  first  month  the 
buildings  were  not  in  use.  That  someone  was  in  the  secretary's 
office  in  the  high  school  at  all  reasonable  hours,  and  the  janitor 
was  in  regular  attendance  so  that  it  was  possible  to  read  the 
meters  without  difficulty. 

(3)  If  any  charge  at  all  were  made  it  should  be  at  the  rate 
put  in  effect  by  the  Commission's  order  in  case  No.  15  [Mc- 
Gregor-Noe  Hardware  Co.  v.  Springfield  Gas  &  E.  Ca  1  Mo. 
P.  S.  C.  K.  468],  instead  of  the  rate  enforced  by  the  authority 
of  the  injunction  of  the  Federal  court,  effective  July  1,  1915. 

In  regard  to  the  same  questions,  the  company's  claims  are  as 
follows : 

(1)  The  '^primary"  or  "service"  charge  applies  only  to  the 
high  school,  the  disputed  charge  against  the  other  schools  being 
for  the  first  interval  in  an  hours'  use  schedule;  that  the  com- 
pany could  not  be  expected  to  know  and  act  on  the  customer's 
seasonal  requirements  to  the  extent  of  disconnecting  service  with- 
out notice;  that  certain  customers  similarly  situated  have  re- 
quested service  to  be  continued  on  account  of  insurance  require- 
ments ;  that  contracts  are  made  on  a  yearly  basis  and  the  rate  at 
which  each  school  was  billed  was  the  one  giving  the  "lowest  net 
annual  charge;"  that  the  so-called  "service  charge"  would  be 
just  and  proper  during  the  vacation  period  as  the  company  main- 
tained a  30  kw.  special  transformer  installation  at  this  location. 

(2)  The  company  claims  its  meter  readers  were  unable  to 
obtain  access  to  the  building  during  the  summer,  and  submits 
affidavits  from  three  of  its  meter  readers  that  each  made  "every 
possible  reasonable  effort  to  read  the  gas  and  electric  meters  lo- 
cated in  the  high  school  building;"  that  since  the  credit  of  a 
P.UJM917C. 
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public  institution  is  good  it  has  been  the  custom  to  withhold  the 
rendering  of  bills  until  meters  can  be  read. 

(3)  That  the  rates  charged  were  in  accordance  with  the  sched- 
ule filed  with  the  Commission  and  l^ally  in  effect  at  the  time 
the  charge  was  made;  that  the  stipulation  bringing  about  a  set- 
tlement of  the  rate  controversy  at  Springfield  provided  that  all 
claims  for  undercharge  carried  on  the  company's  book  would  be 
waived  and  all  complaints  of  overcharge  under  conditions  men- 
tioned in  the  injimction  bond  would  be  waived  and  discharged. 

In  succeeding  correspondence  it  was  pointed  out  that  none  of 
the  items  contained  in  the  tabulated  statement  were  relevant  to 
the  questions  at  issue,  except  the  "service"  charge  against  the 
high  school  only  for  the  months  of  June,  July,  and  August  for 
1915. 

;  It  is  possible  that  a  formal  hearing  at  which  additional  evi- 
dence could  be  introduced  would  assist  materially  in  arriving  at 
all  the  relevant  facts.  However,  reduced  in  scope,  as  above  out- 
lined, the  Commission  has  decided  to  render  its  finding  and 
award  from  the  information  and  facts  presented  in  the  corres- 
pondence. No  evidence  has  been  introduced  to  show  whether 
in  previous  years  a  similar  charge  was  made,  or  whether  the 
company  enforces  uniformly  the  provision  in  regard  to  contracts 
on  the  yearly  basis. 

Schedule  No.  2  of  the  Springfield  Gas  &  Electric  Compmny, 
which  was  issued  July  31,  1914,  effective  as  of  same  date,  in 
compliance  with  the  Commission's  order  in  the  Springfield  rate 
case,  contained  the  following  clause  for  all  schedules: 

"Term  of  Contract:  The  term  of  this  form  of  contract  is  one 
year  from  commencement  of  supply,  and  until  all  bills  are  paid. 
Unless  three  days'  notice  in  writing  is  mailed  or  delivered  to  the 
company's  principal  office  of  the  withdrawal  of  this  application," 

The  above  schedule  was  replaced  July  1,  1915,  by  schedule 
No.  3,  issued  under  the  authority  of  the  Federal  court  In  this 
schedule  the  term  of  contract  is  stated  as  follows: 

"Duration  of  agreement:  The  duration  of  this  form  of  agree- 
ment shall  be  for  a  period  of  one  (1)  year  or  more  from  the  date 
on  which  service  is  first  rendered,  and  thereafter  for  like  periods 
unless  written  notice  is  given  thirty  (30)  days  or  more  before 
P.U.R,1917C. 
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the  expirati<m  of  the  contract  or  any  renewal  thereof  by  either 
party  to  the  other  of  a  desired  discontinuance/' 

It  thus  appears  that  for  the  months  of  July  and  August  the 
principle  of  basing  the  contracts  on  a  period  of  one  year  was 
definitely  established.  There  is  some  doubt  as  to  the  justice  of 
a  rule  which  renews  a  contract  for  another  term  of  one  year 
when  the  contract  has  already  run  its  initial  period.  Even 
without  this  the  Commission  is  reluctant  to  say  that  it  is  the 
duty  of  a  utility  to  look  out  for  its  customers  to  the  extent  of 
discontinuing  service  without  notice  during  a  period  in  which 
it  is  known  or  assumed  that  service  is  not  needed.  Attention 
to  the  customer's  needs  or  interests  is  particularly  desirable,  and 
suggestions  as  to  the  best  economy  will  no  doubt  be  appreciated. 
However,  it  could  hardly  be  termed  proper  for  this  Commission 
to  go  on  record  as  declaring  it  to  be  obligatory  upon  the  utilities 
to  anticipate  the  needs  of  its  consumers  or  any  class  of  consumers 
to  the  extent  of  disconnecting  or  restoring  service  without  notice 
from  the  consumer.  Such  a  duty  imposed  upon  the  utility  could 
easily  be  the  source  of  endless  embarrassment.  It  would  relieve 
consumers  who  felt  that  their  wants  should  be  known  and  under- 
stood from  giving  a  reasonable  attention  to  their  relations  with 
the  utility  in  the  matter  of  supplying  service.  Claims  could  be 
made  for  the  refunding  or  remittance  of  charges  or  for  damages 
incurred  by  the  mistaken  judgment  of  the  utility's  representative 
who  would  have  no  relation  with  the  consumer. 

Mention  has  been  made  of  the  fact  that  the  company  did  not 

render  its  minimum  bill  at  the  end  of  the  first  month  of  the 

vacation  period.     It  seems  hardly  possible  that  a  utility,  even 

if  inclined  to  be  unscrupulous,  would  have  neglected  this  for  the 

purpose  of  collecting  a  charge  the  consumer  would  otherwise 

have  avoided.     Each  consumer  is  supposed  to  have  knowledge 

of  his  own  contracts  and  requirements.     The  change  in  rates 

due  to  the  Federal  court's  injunction  was  widely  advertised  at 

the  time,  and  the  rate  actually  charged  is  said  to  be  the  one  giving 

the  lowest  net  annual  charge.    In  the  opinion  handed  down  in 

the  joint  consideration  of  cases  JSTos.  687,  697,  698,  and  699, 

Rhodes-Burford  House  Furnishing  Co.  v.  Union  Electric  Light 

&  P.  Co.  2  Mo.  P.  S.  C.  R.  656,  this  Commission  stated  that  a 

utility  could  not  properly  be  required  to  make  more  than  one 
P.U.R.1917C. 
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change  annually  in  the  customer's  agreement  If  the  utility  each 
year  places  the  customer  on  the  schedule  offering  the  greatest 
advantage  based  on  his  annual  requirements,  it  is  doubtful  if  any 
part  of  the  charges  should  be  remitted  unless  the  circumstance 
is  such  as  to  relieve  the  utility  of  the  equivalent  expense.  This 
does  not  seem  to  be  the  case  in  the  matter  at  issue.  The  "serv- 
ice" charge  is  supposed  to  compensate  the  utility  for  certain  "in- 
vestment" and  "standby"  charges.  By  disconnecting  for  a  short 
period  of  nonuse,  the  company  cannot  remove  and  make  use  of 
the  equipment  involved  unless  an  appropriate  charge  for  re- 
moving and  reinstalling  is  made. 

Claim  has  furthermore  been  made  that  if  the  charge  is  to 
stand  it  should  not  be  in  excess  of  that  under  this  Commission's 
order.  It  is  understood  that  the  charge  up  to  July  1,  1915,  is 
computed  in  accordance  with  the  rate  established  by  this  Com- 
mission. At  that  time  the  Commission's  rate  was  replaced  by  one 
established  under  the  temporary  injunction  of  the  Federal  court. 
The  latter  was  therefore  the  legal  rate  in  effect  at  that  time,  and 
applicable  to  all  consumers  alike.  In  the  final  settlement  of 
the  case  No.  15  [McGregor-Noe  Hardware  Co.  v.  Springfield 
Gas  &  E.  Co.  1  Mo.  P.  S.  C.  R.  468]  it  was  stipulated  that  the 
claims  for  overcharges  or  undercharges  arising  from  the  conflict 
between  the  Commission's  rate  and  the  Federal  court  rate  would 
not  be  prosecuted.  Both  this  Commission  and  the  Federal  court 
dismissed  the  case  on  that  basis.  It  is  true  perhaps  that  neither 
the  city  nor  the  twenty-five  original  complainants  represented 
the  other  consumers.  Neither  did  they  represent  them  when 
the  complaint  was  originally  filed,  yet  all  consumers  benefited 
to  the  same  extent  in  the  application  of  the  lower  rates  obtained 
through  their  activity.  To  take  up  this  matter  now  for  one  or 
any  number  of  consumers  would  require  the  determination  of 
all  the  points  of  disagreement,  and  would  in  fact  reopen  the 
whole  rate  case.  For  obvious  reasons  this  does  not  seem  proper 
or  necessary. 

The  conclusion  of  this  Commission  therefore  is  that  the  utility 

is  not  ohligated  to  disconnect  the  service  or  remit  the  service 

charges  for  the  customer  during  the  season  of  no  use,  or  small 

use,  without  notification  from  the  consumer.  In  the  instant 
P.U.R,1917C. 
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caae  the  proper  charge  is  the  charge  computed  for  each  month 
under  the  rate  legally  effective  at  that  time.  It  is  so  ordered. 
It  is  further  ordered  that  the  secretary  of  this  Commission 
serve  a  copy  of  this  award  or  order  on  each  of  the  parties  to  this 
proceeding. 

Motion  for  rehearing  overruled  October  25,  1916. 


MISSOURI  PUBLIC  SERVICE  COBCMISSION. 

BE  ST.  LOUIS  &  SAN  FRANCISCO  BAILBOAD  et  al. 

[Caae  No.  1033.] 

(4  Mo.  P.  S.  C.  R.  549.) 

Discrimination '^  Bates '^  Bailroada '^  Increase  to   prevent  dtscrimi" 
nation. 

1.  The  burden  of  justifying  a  proposed  increase  on  a  part  of  a 
railroad  Une  of  long-establishc  1  rates  is  not  met  hj  showing  that  the 
increase  wUl  put  towns  on  a  parity,  where  there  is  no  general  dis- 
similarity  of  conditions  on  the  different  parts  of  the  line. 

Discrintination  •»  Rates  ^-  Long  and  short  haul. 

2.  Di -crimination  in  charging  more  for  a  short  haul  than  for  a 
longer  haul  was  ordered  removed  by  reducing  the  rate  for  the  short 
haul  rather  than  by  increasing  the  rate  for  the  long  haul. 

[November  9,  1916.] 

Investigatiobt  of  increase  in  rates  between  Sprin^eld  and 
various  stations ;  schedule  ordered  to  be  canceled  and  discrimina- 
tion to  be  removed. 

Appearances:  C.  W.  Forrester  for  the  Kansas  City,  Clinton, 
&  Springfield  Railway;  Carl  Giessow  for  the  St  Louis  &  San 
Francisco  Bailroad;  S.  C.  Bates  for  the  Jobbers  &  Manufac- 
turers Association  of  Springfield,  Missouri ;  M.  D.  Lightfoot  for 
D.  N.  Lightfoot  &  Son ;  C.  B.  Bee  for  the  Commission. 

By  the  Commission:  By  schedule  filed  to  take  effect  July 
22,  1916,  the  St.  Louis  &  San  Francisco  Railroad  proposed  to 
increase  the  fourth-class  rate  from  Springfield,  Missouri,  to  desti- 
nations upon  its  Kansas  City  lines,  and  from  Springfield,  Mis- 
souri, to  destinations  on  the  Kansas  City,  Clinton,  &  Springfield 
line.  Upon  complaint  the  advances  were  suspended  by  the  Com- 
mission until  November  22,  1916. 
P.U.R.1917C. 
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For  convenience,  the  St  Louis  &  San  Francisco  Bailroad, 
James  W.  Lusk,  W.  C.  Nixon,  and  W.  B.  Biddle,  receivers,  and 
the  Kansas  City,  Clinton,  &  Springfield  Railway,  will  be  referred 
to  hereinafter  as  respondents,  and  D.  N.  Lightfoot  &  Son  as 
objectors. 

[1,  2]  In  the  schedules  suspended  herein,  the  respondents  have 
proposed  to  advance  the  fourth-class  rate  from  Springfield,  Mis- 
souri, to  points  on  its  own  lines  in  the  direction  of  Kansas  City, 
and  to  points  on  the  line  of  the  Kansas  City,  Clinton,  &  Spring- 
field Railway  from  Icent  to  4  cents  per  100  pounds. 

D.  N.  Li^tfoot  &  Son,  objectors  herein,  are  engaged  in 
the  wholesale  produce  business  at  Springfield,  Missouri,  Ash 
Grove,  Missouri,  and  at  various  other  points  on  the  line  of  the 
Kansas  City,  Clinton,  &  Springfield  Railway. 

The  respondents,  the  St.  Louis  &  San  Francisco  Railroad, 
carry  from  Springfield,  Missouri,  to  certain  points  on  its  lines  in 
the  state  of  Missouri,  a  schedule  of  rates  applicable  upon  the 
first  four  classes  known  as  the  jobbers'  schedule,  and  this  basis  of 
rates  is  somewhat  lower  than  the  general  schedule  of  class  rates 
promulgated  by  the  Railroad  and  Warehouse  Commission  of 
Missouri  in  its  order  effective  March  1,  1904,  and  this  basis  ap- 
plies from  Springfield,  Missouri,  to  destinations  on  the  Kansas 
City,  Clinton,  &  Springfield  Railway,  although  higher  rates  are 
named  from  Ash  Grove,  Missouri,  and  intermediate  points  to 
destinations  thereon. 

It  appears  from  the  evidence  in  this  case  that  D.  N.  Light- 
foot  &  Son,  objectors  herein,  protested  to  the  Kansas  City, 
Clinton,  &  Springfield  railway  of  the  discrimination  brought 
about  by  the  naming  of  lower  rates  from  Springfield  to  the  des- 
tinations on  that  line,  than  applied  from  Ash  Grove  and  the  re- 
spondents' state,  that  this  discrimination  will  be  removed  by  per- 
mitting the  proposed  tariffs  to  become  effective,  increasing  the 
rate  from  Springfield.  There  is  no  complaint  of  discrimination 
in  the  rates  named  from  Springfield  to  destinations  on  the  St 
Louis  &  San  Francisco  Railroad  on  the  line  towards  Kansas  City; 
but  the  respondents  claim  that  it  is  necessary  to  advance  these 
rates  in  order  to  avoid  discrimination,  and  to  put  towns  on  the 

Kansas  City,  Clinton,  &  Springfield  and  on  the  St.  Louis  &  San 
P.U.R.1917C. 
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Francisco  Bailroad  oa  a  parity  in  receiving  and  forwarding 
freight  from  Springfield^  Missouri. 

Section  12,  article  12,  of  the  Constitution  of  Missouri  pro- 
vides: "It  shall  not  be  lawful  in  this  state  for  any  railway  com- 
pany to  charge  for  freight  ...  a  greater  amount  for  the 
transportation  of  the  same,  for  a  less  distance  than  the  amount 
charged  for  a  greater  distance ;  and  suitable  laws  shall  be  passed 
by  the  general  assembly  to  enforce  this  provision.    .    .    .  '* 

Section  3173,  Mo.  Rev.  Stat  1909,  iq)parently  carries  out  the 
mandate  of  the  Constitution,  and  prohibits  a  carrier  from  di- 
rectly or  indirectly  charging  or  collecting  a  greater  amount  than 
is  charged  or  collected  for  the  transportation  of  similar  quanti- 
ties of  the  same  class  of  goods  over  a  longer  distance. 

Section  48  of  the  Public  Service  Commission  Law  provides 
that  the  buraen  of  proof  to  show  that  an  increased  rate  or  pro- 
posed increased  rate  is  justified  and  reasonable  shall  be  upon  the 
common  carrier  attempting  to  advance  same.  Courts  and  com- 
missions have  held  that  rates  long  in  effect  are  prima  facie  rea- 
sonable, and  place  the  burden  upon  common  carriers  when  a 
proposition  to  advance  such  rates  is  proposed. 

The  evidence  in  this  case  does  not  show  such  a  general  dis- 
similarity in  conditions  upon  the  line  of  the  St  Louis  &  San 
Francisco  from  Springfield  to  Kansas  City  as  would  justify  a 
higher  rate  than  that  applicable  upon  other  portions  of  the  lines, 
nor  will  a  carrier  be  permitted  to  advance  rates  to  destinations 
upon  its  own  line  merely  because  it  is  f  oimd  necessary  to  advance 
rates  to  competitive  points  upon  other  lines. 

The  rates  from  Springfield  to  points  on  the  Kansas  City, 
Clinton,  &  Springfield  Railway  have  long  been  in  effect,  and  no 
changed  conditions  were  sho^n  as  a  reason  for  the  advancement 
of  these  rates.  The  respondents  contend  that  the  discrimina- 
tion should  be  removed,  ignoring  the  other  method  of  removing 
the  discrimination;  to  wit,  the  reduction  of  the  rate  from  Ash 
Grove. 

The  evidence  in  this  case  shows  that  lower  rates  are  main- 
tained for  similar  distances  from  Clinton,  Missouri,  to  destina- 
tions on  B[ansas  City,  Clinton,  &  Springfield  Railway,  than 
apply  from  Ash  Grove.  It  was  alleged  that  the  Kansas  City, 
Clinton,  &  Springfield  Railway  was  owned  by  the  St  Louis  & 
P.U^l9l7C. 
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San  Francisco  Railroad,  although  the  testimony  in  the  case  was 
not  conclusive  upon  this  point. 

The  respondents  have  not  sustained  the  burden  of  justifying 
these  advanced  rates,  and  an  order  will  be  issued  requiring  the 
cancelation  of  such  schedules. 

The  evidence  in  this  case  clearly  shows  a  violation  of  §  3173' 
in  the  charging  of  higher  rates  from  Ash  Grove  than  are  con- 
currently charged  from  Springfield,  Missouri,  to  destinations  on 
the  Kansas  City,  Clinton,  &  Springfield  Railway.  Ash  Grove  is 
a  shorter  distance  from  these  destinations  than  Springfield,  Mis- 
souri, and  the  traffic  is  handled  by  the  same  carrier  from  Ash 
Grove;  and  an  order  will  be  issued  requiring  the  removal  of  this 
discrimination  by  a  reduction  in  the  rate  from  Ash  Grove,  Mis- 
souri, to  destinations  on  that  line  to  rates  not  higher  than  those 
concurrently  in  effect  from  Springfield,  Missouri. 


MISSOURI  PUBLIC  SERVICE  COMMISSIOIT. 

VILLAGE  OP  GREENTOP 

V. 

WABASH  RAILWAY  COMPANY. 

[Case  No.  897.] 

(4  Mo.  P.  S.  C.  R.  522.) 

Crossings '^  Power  of  Commission  ^  Abandonment  of  street, 

1.  The  Missouri  Commission  has  no  power  to  require  a  railroad 
to  erect  an  overhead  crossing  for  a  street  over  tracks,  where  there  is  a 
question  whether  the  street  has  been  abandoned,  since  such  question 
is  one  for  the  courts  to  determine. 

Crossings'^ Establishment -^Nonuser  of  street  hy  public, 

2.  A  railroad  wiU  not  be  required  to  erect  an  overhead  crossing 
for  a  street  over  tracks,  where  it  appears  that  the  greater  part  of  the 
street  has  not  been  used  by  the  public  since  the  railroad  was  built, 
that  such  nonuser  has  been  accompanied  by  acts  of  private  parties 
wholly  inconsistent  with  the  rights  of  the  public,  and  that  such  acts 
render  the  crossing  inaccessible  to  the  public. 

[October  13,  1916.] 

Complaint  by  the  Village  of  Qreentop  to  require  the  Wabash 

Railway  Company  to  construct  an  overhead  crossing  over  its 
P.U.R.1917C. 
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track  at  the  intersection  of  Pratt  street  in  said  village ;  dismissed 
wi&out  prejudice. 

Appearances:  J.  S.  Clapper  for  complainant;  iNT.  S.  Brown 
for  defendant 

Beaiiy  Commissioner:  I.  The  village  of  Greentop  asks  an 
order  directing  the  defendant  to  construct  an  overhead  crossing 
above  the  grade  of  its  railroad  track  at  the  intersection  of  Pratt 
street  therewith  in  said  village  in  Schuyler  county,  this  state, 
upon  the  ground  that  the  safety  of  the  public  requires  that  a 
bridge  or  overhead  crossing  should  be  maintained  at  that  point. 
After  issue  made  by  the  complainant  and  answer  herein,  a  hear- 
ing was  held  before  a  member  of  the  Commission  at  Kirksville 
on  the  9  th  day  of  June,  1916.  Briefs  have  been  filed  and  the 
case  submitted. 

II.  [1,  2]  Greentop  is  an  incorporated  village  with  a  popu- 
lation of  three  hundred.  A  plat  of  the  village  was  made  prior  to 
1868,  dedicating  Pratt  street  for  public  use  as  a  street  The 
street,  shown  on  the  plat,  was  three  blocks  in  length,  extending 
east  and  west  In  the  year  1868  the  railroad  track  now  owned  by 
the  defendant  was  constructed  through  the  village  and  across 
Pratt  street  When  the  railroad  was  constructed  across  Pratt 
street,  a  cut  19  feet  in  depth  was  made  for  the  railroad  track  at 
that  point 

Prior  to  the  time  the  railroad  was  constructed,  Pratt  street 
had  been  used  very  little.  It  was  not  shown  to  have  been  im- 
proved in  any  way  for  public  use.  After  the  construction  of 
the  railroad  the  use  of  the  street  was  impossible  at  this  point  of 
intersection  with  the  railroad,  and  for  many  years  prior  to  the 
date  of  the  hearing  in  this  case,  Pratt  street,  immediately  east 
of  the  railroad,  has  been  occupied  in  part  by  a  dwelling  house 
erected  thereon,  a  well,  garden,  and  orchard.  That  part  of  Pratt 
street  west  of  the  railroad  has  been  fenced  and  used  for  the  pur- 
poses other  than  a  street  for  many  years. 

A  public  road  extends  north  and  south  on  the  west  side  of 
the  railroad  track  at  the  west  end  of  Pratt  street,  as  shown  on 
the  plat.  Pratt  street,  at  the  east  end,  as  shown  by  the  plat, 
intersects  with  the  public  road  extending  east  and  south.  The 
general  direction  of  the  railroad  at  the  point  in  question  is  north 
P.UJC.1017C. 
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and  south.  There  is  now  a  crossing  at  grade  across  defendant's 
track  about  two  blocks  north  of  Pratt  street,  and  also  a  grade 
crossing  two  blocks  south  of  Pratt  street.  There  are  four  other 
grade  crossings  in  the  village  south  of  the  crossing  aforesaid. 
The  crossing  immediately  south  of  Pratt  street  is  most  used  by 
the  public.  That  crossing  and  the  one  north  of  Pratt  street  are 
near  embankments  which  obstruct  the  view  of  approaching 
trains. 

Evidence  was  offered  tending  to  show  that  the  cost  of  erect- 
ing a  wooden  bridge  16  feet  in  width  across  the  railroad  tracks 
at  Pratt  street  would  amount  to  about  $1,000.  The  complainant 
insists  that  establishing  an  overhead  crossing  at  Pratt  street 
would  take  the  travel  from  the  dangerous  crossings  north  and 
soutii  of  that  street  to  the  overhead  crossing. 

The  evidence  tending  to  show  the  amount  of  travel  on  the 
crossings  north  and  south  of  Pratt  street  is  very  indefinite.  A 
witness  estimated  the  use  of  the  crossings  south  of  Pratt  street 
by  automobile  to  the  number  of  one  hundred  during  twenty- 
four  hours.    The  crossing  is  also  used  by  teams  and  pedestrians. 

The  business  part  of  the  village  of  Greentop,  also  the  depot, 
is  some  distance  south  of  Pratt  street. 

III.  The  defendant  urges*  that  Pratt  street  as  designated  on 
the  plat  of  the  village  of  Greentop  has  been  abandoned,  is  not  a 
public  street,  and  for  that  reason  the  Commission  has  no  power 
to  direct  it  to  erect  an  overhead  crossing  as  asked  in  the  com- 
plaint. The  question  of  the  abandonment  of  the  street  is  one 
properly  for  the  courts  to  determine.  In  a  case  of  this  kind, 
unless  it  appears  reasonably  certain  from  the  evidence  that  there 
is  a  street  which  the  public  are  entitled  to  use  across  the  railroad 
track,  the  Commission  will  dismiss  the  complaint.  The  greater 
part  of  Pratt  street,  as  shown  on  the  plat,  has  not  been  used  by 
the  public  since  the  railroad  was  built  The  nonuser  has  been 
accompanied  by  user  of  the  same  by  the  railroad  and  other  per- 
sons wholly  inconsistent  with  the  use  of  the  same  by  the  public 
as  a  street 

The  place  proposed  for  the  erection  of  a  crossing  over  defend- 
ant's track  is  not  accessible  to  the  public  by  reason  of  fences 
P.U.R.1917C. 
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xnaintained  by  persons  in  possession^  and  claiming  to  own  por- 
tions of  the  street  as  designated  on  the  plat  of  the  village. 

Under  such  circumstances  the  complaint  should  be  dismissed 
without  prejudice.    It  is  so  ordered. 

All  concur. 


MISSOURI  PVBIilC  S£RVIC£  COBfMISSION. 

BE  MISSOURI,  KANSAS,*  &  TEXAS  RAILWAY  et  aL 

[Case  No.  1082.] 

(4  Mo.  P.  S.  C.  R.  637.) 

Mates'^ Increase ^Sufflciency  of  evidence  to  justify. 

The  burden  of  justifying  a  proposed  increase  in  a  railroad  rate 
is  not  met  by  showing  that  the  rate  is  little  used  or  that  other  rates 
may  be  increased  by  reason  of  such  increase. 

[October  20,  1916.] 

Invbstioation  of  schedules  increasing  coal  rates;  sdiedules 
ordered  canceled. 

Appearances :  J.  W.  Jamison  and  W.  W.  Miller  for  the  Mis- 
souri, Kansas,  &  Texas  Railway ;  John  Cosgrove  for  the  Walton 
Coal  Company;  C.  B.  Bee  for  the  Commission.  j 

By  the  Commission:  By  schedule  filed  to  take  effect  Au- 
gust 1,  1916,  the  respondents  proposed  to  increase  th^f  rate  on 
coal  in  carloads  from  group  one  points  in. Missouri  to  Kings- 
berry,  Missouri,  and  Boonville,  Missouri,  and  from  Elliott  and 
Higbee,  Missouri,  to  Columbia,  Missouri. 

Upon  complaint  the  advances  were  suspended  by  the  Com- 
mission until  November  28,  1916. 

For  convenience,  the  Missouri,  Kansas,  &  Texas  Railway 
and  Charles  E.  Schaff,  receiver,  will  be  referred  to  hereinafter 
as  respondents  and  the  Walton  Coal  Company  as  objectors. 

In  the  latter  part  of  the  year  1915  there  was  filed  with  this 
Commission  by  the  objector,  a  complaint  against  the  respondents, 
ailing  an  unreasonable  charge  upon  coal  from  Higbee,  Mis- 
souri, to  Boonville,  Missouri,  and  various  other  points. 

In  disposing  of  this  case  (Walton  Coal  Co.  v.  Missouri,  K.  & 
P.U.R.19J7C. 
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T.  R.  Co.  4  Mo.  P.  S.  C.  R.  1)  the  Commission  found,  among 
other  things,  that  it  was  unreasonable  to  exact  a  charge  of  60 
cents  per  ton  on  coal  from  Higbee,  Missouri,  to  Boonvdile,  Mis- 
souri, a  distance  of  29  miles,  while  the  defendant  was  voluntarily 
charging  60  cents  per  ton  on  coal,  carloads,  from  Higbee,  Mis- 
souri, to  Columbia,  Missouri,  a  distance  of  54  miles,  26  miles  of 
which  was  performed  over  the  same  track  in  the  same  direction 
and  under  the  same  conditions  as  26  miles  of  the  29  miles  be- 
tween Higbee  and  Boonville,  and  the  Commission  in  that  case 
ordered  that  the  rate  to  Boonvillq  be  reduced  to  45  cents  per  ton. 

The  respondent  stated  that  the  main  object  of  the  advance- 
ment of  the  Columbia  rate  was  to  procure  an  advance  in  the 
Boonville  rate  and  rates  at  other  intermediate  points. 

The  evidence  in  this  case  shows  that  the  rate  between  Higbee, 
Missouri,  and  Columbia,  Missouri,  has  been  in  effect  for  a  num- 
ber of  years,  and  was  put  in  at  the  request  of  certain  mine  oper- 
ators at  Higbee  who  desired  to  meet  competition  from  points  on 
the  Wabash  railway  at  Columbia,  Missouri. 

It  appears  that  no  great  amount  of  coal  has  ever  been  shipped 
under  this  rate,  but  it  has  been  used  without  question  for  at  least 
seven  years,  and  the  respondent  attempts  to  justify  the  advances 
herein  by  setting  out  certain  other  rates  charged  between  differ- 
ent points  in  the  state  of  Missouri  upon  the  same  or  higher  basis 
than  that  provided  in  the  suspended  schedule. 

In  the  Walton  Coal  Case,  above  referred  to,  and  which  is 
made  a  part  of  this  case  by  stipulation,  evidence  was  introduced 
to  show  that  the  respondent  has  in  effect  voluntary  rates  for 
equal  or  longer  distances  lower  than  those  proposed  for  the  dis- 
tance involved  herein. 

One  example  is  the  rate  from  Higbee,  Missouri,  to  Clapper, 
Missouri,  a  distance  of  59  miles,  carrying  a  rate  of  50  cents  per 
ton. 

In  Pigg  V.  Missouri,  K.  &  T.  R.  Co.  1  Mo.  P.  S.  C.  R.  65, 
the  Commission  ordered  in  a  rate  of  40  cents  per  ton  for  a  dis- 
tance of  30  miles. 

The  present  rate  from  Higbee,  Missouri,  to  Boonville,  Mis- 
souri, distance  29  miles,  is  45  cents  per  ton  yielding  to  the  re- 
spondent 15i  mills  per  ton  per  mile  while  the  proposed  rate 
would  yield  in  excess  of  20  mills  per  ton  mile. 
P.U.R.1917C. 
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Commissions  and  courts  have  invariably  held  that  rates  long 
in  effect  are  prima  facie  reasonable,  and  the  statute  places  the 
burden  of  justification  of  such  advances  upon  the  carrier  attempt- 
ing to  advance  same,  and  it  does  not  meet  the  burden  so  placed 
to  say  that  the  rate  is  advanced  because  it  is  little  used  or  be- 
cause some  other  rate  may  be  increased  by  reason  of  such  ad- 
vancement. 

The  respondent  has  not  in  any  way  justified  the  advance  from 
Higbee  to  Boonville,  and  the  testimony  does  not  show  that  the 
conditions  have  materially  changed  since  the  rate  from  Higbee 
to  Columbia  was  named,  and  the  removal  of  the  Higbee  to  Co- 
lumbia rate  would  not  therefore  automatically  advance  the  Hig- 
bee to  Boonville  rate. 

The  statute  placing  the  burden  of  justifying  advanced  rate 
upon  the  carrier  and  the  respondent  not  having  met  this  burden 
in  this  case,  the  schedules  should  be  canceled  and  an  order  in 
accordance  therewith  will  issue.  ^ 


MONTANA  BOARD  OF  RAIUIOAD  COM5nSSION£RS. 

BOABD  OF  RAILROAD  COMMISSIONERS  OF  THE  STATE 

OF  MONTANA 

v. 

GREAT  NORTHERN  RAILWAY  COMPANY  et  al. 

[Docket  No.  579.] 

Rates  •»  Railroads  •»  Demurrage, 

1.  No  necessity  for  an  increase  in  demurrage  rates  exists  where 
it  is  shown  that  the  carriers  are  not  coUecting  those  whidi  the  tariffs 
permit. 

Discrimination '^Demurrage '^Failure  to  coUect, 

2.  Failure  of  carriers  to  collect  demurrage  in  some  cases  while 
collecting  it  in  others  is  a  violation  of  the  Montana  law  against  dis- 
crimination rendering  them  subject  to  prosecution. 

[December  6,  1916.] 

Petition  for  authority  to  publish  and  make  effective  increased 
demurrage  rates;  investigation  initiated  by  the  Railroad  Com- 
mission as  to  demurrage  rates  of  all  carriers  in  Montana;  appli- 
cation for  permission  to  increase  rates  denied. 
P.U.R.1917C. 
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Hearing  was  regularly  held  at  Helena,  Montana,  November 
16  and  17,  1916;  represented:  J.  T.  McGaughey,  Veazey  & 
Veazey,  for  the  Great  Northern  Railway  Company ;  A.  V.  Brown, 
W.  H.  Merriman,  for  the  Northern  Pacific  Eailway  Company, 
Billings  &  Central  Mont.  Railway  Company,  Gilmore  &  Pittsr 
burgh  Railroad  Company ;  F.  D.  Burroughs,  E.  H.  Barrett,  for 
the  Chicago,  Milwaukee,  &  St  Paul  Railway  Company,  Galla- 
tin Valley  Railway  Company,  Big  Blackf oot  Railway  Company ; 
E.  C.  Manson  for  the  Oregon  Short  Line  Railroad  Company; 

A.  V.  Brown,  F.  D.  Hunter,  for  the  C.  B.  &  Q.  R.  R.  Co. ;  J.  C. 
Maring  for  the  Butte,  Anaconda,  &  Pacific  Railway  Company ; 
M.  W.  Maguire  for  the  Montana,  Wyoming,  &  Southern  Railroad 
Company;  C.  F.  Holt,  W.  D.  Loftus,  for  the  American  Society 
of  Equity;  B.  J.  Boorman  for  the  Retail  Lumbermen  of  Mon- 
tana, 118  Line  Yard  Dealers,  and  the  B.  J.  Boorman  Interests; 
G.  W.  Bulmer  for  the  Rogers  Templeton  Lumber  Company; 
R.  D.  Rowland  for  the  Intermountain  Demurrage  Bureau;  W. 
D.  Helston  for  the  Western  Demurrage  &  Storage  Bureau; 

B.  W.  Brown  for  Brown  Biothers  Lumber  Company ;  J.  J.  Hind- 
son  for  Steele-Hindson  &  Company,  and  Helena  Branch  of  Em- 
ployers Association  of  Montana ;  J.  P.  Lansing  for  the  PoUeys 
Lumber  Company ;  C.  B.  March  for  the  State  Lumber  Company ; 
George  Cottingham  for  the  Union  Mercantile  Company;  C.  E. 
Blinn  for  the  Interstate  Lumber  Company ;  Mr.  Swearinger  for 
the  Montana  Sash  &  Door  Company. 

Hall,  Morlcy,  McCormick,  Commissioners :  The  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company,  the  Northern  Pacific 
Railway  Company,  and  the  Great  Northern  Railway  Company 
filed  their  petitions  for  authority  to  publish  and  make  effective 
increased  demurrage  rates,  as  proposed  in  American  Railway 
Association  Circular  No.  1723.  The  application  contemplated 
the  following  changes: 

"First,  after  the  expiration  of  free  time,  $2  for  the  first  day, 
$3  for  the  second  day,  $4  for  the  third  day,  and  $5  for  the  fourth 
and  each  succeeding  day. 

"Second,  under  rule  9,  Average  Agreement,  the  period  during 
which  the  debits  on  a  car  may  be  canceled  by  credits  changed  to 
three  days'  instead  of  five  days'  detention. 
P.U.R.1917C. 
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"Third,  the  'Weather  Rule'  (rule  8,  §  A)  be  abolished." 

As  it  appeared  desirable  to  keep  the  demurrage  rates  in  Mon- 
tana uniform,  the  Commission  filed  the  applications,  but  instead 
of  placing  same  on  investigation  and  suspension  docket,  the  Com- 
mission, on  its  own  motion,  initiated  a  hearing  and  investigation 
as  to  demurrage  rates  in  Montana,  for  the  purpose  of  bringing  all 
carriers  before  it,  with  a  view  of  making  a  final  order,  which 
would  embrace  the  state  in  its  entirety. 

On  date  of  the  hearing  the  Northern  Pacific  Railway  appeared 
and  introduced  testimony  to  the  effect  that  a  severe  car  shortage 
was  in  eflFect  on  its  system,  and  that  the  company  was  unable  to 
furnish  all  of  the  cars  required  by  its  shippers.  It  complained 
that  by  reason  of  the  low  demurrage  rates  in  effect,  many  ship- 
pers found  it  more  profitable  to  hold  cars  for  storage  purposes 
than  to  unload  the  commodities  in  sheds.  Several  tables  were 
introduced  giving  lists  of  cars  which  had  been  held  for  unreason- 
able length  of  time  by  consignees.  The  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Company  introduced  testimony  of  a  similar 
nature.  The  Great  Xorthem  Railway  did  not  introduce  any 
testimony,  but  rested  its  case  upon  the  showing  made  at  Great 
Falls  at  the  car-shortage  bearing  initiated  by  this  Commission, 
which  was  heard  on  November  1  and  2, 1916.  Representatives  of 
various  demurrage  bureaus  also  appeared  and  introduced  testi- 
mony showing  that  many  cars  were  held  beyond  the  free  time. 
The  argument  was  put  forth  by  the  carriers  and  demurrage 
bureaus  that  demurrage  penalties  now  in  force  were  not  suf- 
ficient to  cause  the  consignees  to  release  cars  within  a  reasonable 
length  of  time,  and  that  the  privilege  was  abused,  and  that  the 
attitude  of  the  carriers  in  applying  for  an  increase  in  demurrage 
was  not  to  secure  any  revenue  therefrom,  but  to  cause  the  cars  to 
be  released  for  the  use  of  other  shippers. 

The  carriers  maintained  that  it  was  more  profitable  to  them 
to  have  the  cars  in  line-haul  service  than  to  have  them  stand  on 
side  tracks  earning  demurrage.  The  application  was  resisted 
principally  by  retail  lumber  dealers. 

Witnesses  introduced  by  protestants  insisted  that  shippers  of 
limiber  did  not  abuse  demurrage  privilege,  but  that  they  un- 
loaded cars  as  promptly  as  it  was  physically  possible.  These 
witnesses  insisted  most  strenuously  that  it  was  not  possible  to 
P.U.R.1917C.  4 
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unload  lumber  within  the  three  days'  time  now  allowed  on  intra- 
state business.  It  was  shown  that  the  free  time  allowed  on  in- 
terstate shipments  of  lumber  was  two  days,  but  protestants  do 
not  appear  to  have  ever  complained  to  the  Interstate  Commerce 
Commission  that  this  time  was  too  short  Witness  Rowland, 
testifying  for  the  Intermountain  Demurrage  Bureau,  introduced 
some  very  interesting  tabulations,  and  particularly  gave  some  in- 
teresting figures  as  to  the  success  of  the  reciprocal  demurrage  law, 
in  the  state  of  California.  It  appeared  from  his  testimony  that 
the  railway  companies  in  California  are  not  paying  any  demur- 
rage under  the  reciprocal  demurrage  law  in  that  state. 

The  question  of  demurrage  was  gone  into  quite  fully  at  this 
hearing,  and  the  Commission  received  a  great  deal  of  informa- 
tion which  might  profitably  be  discussed  if  it  were  necessary  for 
this  Commission  to  decide  this  matter  upon  its  merits.  This 
necessity,  however,  does  not  exist,  by  reason  of  the  following 
testimony : 

Witness  B.  J.  Boorman,  representing  himself  as  the  owner  of 
retail  yards,  and  also  appearing  for  various  other  dealers,  testi- 
fied as  follows: 

Q.  And  when  you  have  several  cars  coming  in  at  the  same 
time,  mostly  consigned  from  different  points,  it  would  make  it 
impossible  for  you  to  unload  within  the  free  time  allowed? 

A.  Yes,  sir. 

Q.  That  is  one  reason  why  you  would  have  to  pay  demurrage  ? 

A.  Yes,  if  the  rule  was  enforced. 

Also : 

Q.  Are  the  present  demurrage  rules  strictly  enforced? 

A.  No,  sir,  they  are  not. 

Q.  If  they  were,  you  would  have  to  pay  considerably  more 
demurrage  ? 

A.  We  would,  yes. 

Q.  If  they  were  strictly  enforced,  would  you  or  could  you  re- 
lease cars  more  quickly  than  you  do? 

A.  I  do  not  think  we  could ;  no,  sir. 

Q.  If  they  were  strictly  enforced  would  it  make  any  class  of 

shippers  release  cars  more  quickly  than  is  done  ? 

A.  Yes,  the  man  could  not  afford  to  pay  demurrage  and  hold 
P.U.R.1917C. 
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that  car  for  storage,  and  I  think  it  "would  get  better  action  on  the 
people  that  are  abusing  the  privilege. 

Q.  Then  it  is  your  opinion  that  the  present  demurrage  rules 
properly  enforced  would  remedy  the  situation  as  much  as  it  is 
possible  to  remedy  it,  as  far  as  the  consignee  is  concerned? 

A.  Yes,  sir. 

Mr.  Boorman  also  testified  that  this  demurrage  was  waived 
on  interstate  as  well  as  state  business.  Mr.  Boorman  testified 
that  he  lived  at  Great  Falls,  and  had  lumber  yards  at  that  place, 
and  also  had  a  number  of  lumber  yards  on  the  Great  Northern 
Railway. 

Witness  Q,  W.  Buhner,  assistant  general  manager  of  the  Rog 
ers-Templeton  Limaber  Company,  of  Great  Falls,  stated  that  his 
company  operated  42  yards  in  the  state  of  Montana,  most  of 
which  were  on  the  Great  Northern,  and  some  on  the  C.  M.  &  St 
P.  Railway.  He  stated  as  follows:  "We  pay  quite  a  little  de- 
murrage, but  not  what  we  should  pay,  because  the  present  de- 
murrage rules  have  not  been  enforced.  We  believe  that,  if  the 
present  demurrage  laws  were  strictly  enforced,  it  would  insure 
the  prompt  release  of  a  certain  number  of  cars  that  are  used  for 
storage  purposes,  for  the  reason  that  it  would  not  make  it  a 
profitable  business  to  use  cars  for  that  purposef,  and  a  strict  en- 
forcement of  the  present  demurrage  laws  would  also  result  in 
remedying  the  situation  as  much  as  it  is  possible  to  remedy  it 
from  the  consignee's  end." 

After  the  foregoing  testimony  was  given  by  Mr.  Bulmer,  a 
recess  was  taken.  He  therefore  had  an  opportunity  to  deliberate 
over  the  foregoing,  and  after  recess  stated  as  follows :  "In  bring- 
ing up  the  question  of  the  present  rate  of  demurrage  not  being 
collected  from  shippers  this  morning,  I  did  so  with  the  desire 
to  place  all  phases  of  this  question  honestly  and  fairly  before  the 
Board  of  Commissioners;"  thereby  reiterating  his  former  testi- 
mony. 

Mr.  Bulmer  further  testified : 

Q.  Are  demurrage  charges  being  collected  fr9m  your  company 

by  the  agents  of  the  Milwaukee  at  all  of  the  points  that  you  are 

doing  business  with  strictly  in  accordance  with  the  tariffs,  or  is 

the  Milwaukee  also  one  of  the  lines  waiving  collections  ? 
P.U.R.1917C. 
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A.  I  am  inclined  to  think  that  the  conditions  exist  at  all 
points. 

Q.  Can  you  tell  at  which  one  of  the  points  on  the  Milwaukee 
demurrage  is  not  collected? 

A.  Not  particularly  at  one  than  any  other. 

Q.  It  is  a  general  statement  that  we  are  not  living  up  to  our 
tariff  requirements  ? 

A.  I  believe  so,  because,  from  my  own  knowledge  of  the  con- 
ditions,  I  know  we  would  pay  considerably  more  demurrage  than 
we  are  paying  if  we  were  billed  with  the  demurrage  charges  we 
should  have  to  pay  under  the  law. 

The  C.  M.  &  St.  P.  Railway  Company  introduced  their  de- 
murrage inspection  clerk,  who  testified  as  to  the  different  ways 
that  a  station  agent  was  checked  up  on  his  demurrage ;  said  testi- 
mony being  introduced  for  the  purpose  of  showing  the  improba- 
bility of  demurrage  not  being  collected  on  that  road.  The  wit^ 
nesses,  however,  who  testified  that  demurrage  was  not  collected^ 
were  very  positive  and  refused  to  change  their  testimony  under 
cross-examination.  The  Great  Northern  Railway  Company  made 
no  denial  as  to  the  charges  that  demurrage  was  not  collected. 

[1,  2]  With  this  testimony  before  the  Commission,  there  is 
no  apparent  necessity  of  discussing  the  demurrage  situation  any 
further  than  to  say  that  it  does  not  appear  that  there  is  any 
necessity  for  increasing  the  demurrage  rates  if  the  carriers  are 
not  collecting  those  rates  which  the  tariffs  now  permit.  The 
failure  to  collect  demurrage  is  just  as  much  of  a  discrimination 
as  the  failure  to  collect  the  legal  tariff  rate  for  a  line  haul.  If 
the  carriers  are  going  to  use  their  d^nurrage  tariffs  as  a  method 
of  discrimination  as  between  different  classes  of  shippers,  this 
Commission  is  not  going  to  be  a  party  to  said  discrimination  by 
raising  the  demurrage  rates  so  that  the  unfavored  shipper  can 
be  charged  more  money  and  thereby  make  the  spread  greater 
between,  the  shipper  who  is  favored  and  the  one  who  is  not  fa- 
vored. If  conditions  exist  in  Montana  as  have  been  testified  to 
by  protestants  in  this  case,  the  carriers  have  violated  the  law  of 
this  state  and  should  be  prosecuted  to  the  fullest  extent.  In  view 
of  the  foregoing  facts,  there  is  no  alternative  left  to  this  body 
except  to  deny  the  application. 
P.U.R.1917a 
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NEVADA  RAILROAD  COMMISSION. 

BE  SOUTHERN  PACIFIC  COMPANY. 
[Case  No.  365.] 

Bates -^  Railroada  <^  ReasanableneB8 -^  Coat  of  production^ 

1.  A  conclusion  as  to  the  reasonableness  of  a  rate  on  a  specified 
commodity  cannot  be  based  on  evidence  that  the  cost  of  production  is 
greater  at  the  point  of  shipment  than  at  other  points  of  production  and 
shipment. 

Bates  —  Railroads  —  Comparison  —  Competitive    and    noncompetitive 
points, 

2.  The  rule  that  rates  of  a  competitive  nature  cannot  be  used  as  a 
measure  for  rates  between  noncompetitive  points  is  inapplicable  if  the 
competitive  rates  in  and  of  themselves  are  fully  remunerative. 

Bates ^~ Railroads -^ Ton-mile  charge'^ Long  and  short  luiul  — Cottf- 
parison, 

3.  The  general  rule  of  rate  making,  that  a  lower  rate  per  ton  mile 
may  be  applied  for  a  long  haul  on  a  given  commodity  than  must  neces- 
sarily be  applied  for  a  short  haul,  cannot  be  invoked  against  a  pro- 
posed reduced  rate  on  a  given  commodity,  where  the  new  rate  will 
produce  150  per  cent  greater  ton-mile  earnings. 

Bates -^  Reduction  in  straight  charges '^  Interference  uHth  interstate 
commerce. 

4.  The  Nevada  Railroad  Commission  may  reduce  an  intrastate  com- 
modity rate  although  it  affects  the  business  of  interstate  shippers,  it 
appearing  that  the  new  rate  is  a  just  and  reasonable  one  for  the  serv- 
ice rendered;  and  it  is  immaterial  whether  this  gives  the  state  shipper 
the  control  of  the  local  market. 

Rates  *  Railroads  *  Salt. 

5.  A  railroad  company  was  ordered  to  establish  a  rate  of  not  to 
exceed  $1  per  ton  to  apply  on  salt  in  carload  lots,  minimum  weight 
£0,000  pounds,  from  Huxley  to  Reno,  Nevada,  against  the  objection 
that  the  rate  was  too  low  as  compared  to  the  rate  on  the  same  com- 
modity between  Reno  and  points  competitive  with  Huxley;  it  appear- 
ing that  the  earnings  from  the  new  rate  per  car  mile  would  be  about 
39  per  cent  greater  than  the  average  of  195  rates  for  salt  between  other 
points  on  various  railroads,  and  that  it  would  produce  greater  earn- 
ings per  car  mile  than  that  received  on  the  same  commodity  from  a 
voluntary  rate  between  two  other  points  on  the  same  line. 

[December  20,  1916.] 

Investigation  of  rates  on  salt  from  Huxley,  Nevada,  to  Reno, 
Nevada,  over  the  line  of  the  Southern  Pacific  Company;  rate 
reduced  from  $2.50  per  ton  to  $1  per  ton,  in  carload  lots,  mini- 
mum weight  50,000  pounds. 
P.U.R.1917C. 


Digitized  by 


Google 


54  NEVADA  RAILROAD  COMMISSION. 

By  the  Commission:  This  proceeding  was  instituted  on  the 
basis  of  an  informal  complaint  received  from  Walter  Schmidt, 
of  Huxley,  Nevada,  who,  it  appears,  owns  a  plant  located  at  Hux- 
ley, Nevada,  known  as  the  Desert  Crj^stal  Salt  Company. 

This  informal  complaint  was  received  by  the  Commission  on 
February  19,  1916,  and  alleged  that  the  existing  rate  on  salt 
in  carload  lots  from  Huxley  to  Keno,  Nevada,  was  excessive  and 
discriminatory,  for  the  reason  that  the  complainant  was  unable 
to  market  his  product  in  Reno  in  competition  with  Utah  and 
California  salt  producers,  who  early  during  the  year  1916  were 
given  a  rate  of  $3  per  ton  into  Reno  as  against  a  rate  of  $2.50  per 
ton  from  Huxley  to  that  point. 

Upon  receipt  of  the  complaint,  the  Commission  took  the  mat- 
ter up,  informally,  with  officials  of  the  Southern  Pacific  Com- 
pany, with  a  view  to  securing  an  adjustment  of  the  case.  On 
March  20,  1916,  the  Southern  Pacific  Company  offered  to  estab- 
lish a  rate  of  $1.75  per  ton  on  salt  in  carload  lots,  minimum 
weight  60,000  pounds,  to  apply  from  Huxley  to  Reno.  The  com- 
plainant was  notified  of  the  Southern  Pacific  Company's  offer, 
but  replied  that  any  rate  exceeding  $1  per  ton  with  a  50,000 
pound  minimum  would  force  the  complainant's  plant  to  go  out  of 
business. 

The  Conamission,  on  April  14,  1916,  again  took  the  matter 
up  with  the  officials  of  the  railroad  company,  who,  on  June  1, 
1916,  offered  to  establish  a  rate  of  $1.50  per  ton  with  a  50,000- 
pound  minimum  to  apply  on  salt  between  the  points  named.  As 
this  offer  was  unsatisfactory  to  complainant,  and  the  Commis- 
sion was  requested  to  bring  the  matter  to  a  formal  investigation 
and  hearing,  a  citation  was  issued  on  July  22,  1916,  by  the  Com- 
mission, on  its  own  motion,  requiring  the  Southern  Pacific  Com- 
pany to  appear  and  participate  in  an  investigation  of  the  rea- 
sonableness of  the  rate  on  salt  in  carload  lots  from  Huxley  to 
Reno,  Nevada. 

The  Southern  Pacific  Company's  answer  was  duly  filed,  and 
on  October  5, 1916,  the  first  hearing  in  the  proceeding  took  place, 
it  having  been  agreed  that  Walter  Schmidt,  the  original  complain- 
ant, should  be  allowed  to  give  testimony  on  that  date  while  the 
defendant  company  would  put  in  its  evidence  at  a  later  date,  to 

be  fixed  by  the  Commission. 
P.U.R.1917C. 
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At  this  hearing,  the  Desert  Crystal  Salt  Company  was  repre- 
sented by  Mr.  Walter  Schmidt,  while  the  Southern  Pacific  Com- 
pany was  represented  by  Mr.  C.  JT.  Brown,  traveling  freight 
agent 

On  November  2,  1916,  the  second  hearing  in  the  proceeding 
was  held,  the  Southern  Pacific  Company  being  represented  by 
G.  B.  Squires,  attorney,  and  S.  N.  Boetwick,  assistant  general 
freight  agent  According  to  Mr.  Schmidt's  testimony,  which 
was  taken  on  October  5,  1916,  it  appeared  that  he  owned  and 
had  operated  up  to  the  year  1916  what  is  known  as  the  Desert 
Crystal  Salt  Company,  located  near  Huxley,  Nevada,  on  the 
Southern  Pacific  Company's  line  of  railroad. 

Mr.  Schmidt,  whom  we  shall  hereafter  refer  to  as  the  com- 
plainant, testified  that  the  existing  rate  on  salt  in  carload  lots 
from  Huxley  to  Eeno  was  $2.50  per  ton,  the  minimum  weight 
being  40,000  pounds,  while  the  Southern  Pacific  Company  had 
offered  to  establish  a  rate  of  $1.50  a  ton,  minimum  weight  50,- 
000  pounds.  Neither  of  these  rates  would  allow  complainant  to 
ship  his  salt  from  Huxley  to  Eeno  in  competition  with  the  Utah 
and  California  salt  producers,  who  had  been  accorded  a  $3  per 
ton  rate  to  Eeno  and  other  Nevada  points. 

Investment  and  Cost  of  Salt  Production. 

[1]  Complainant  went  into  detail  with  respect  to  the  cost  and 
condition  of  his  property,  and  also  gave  details  showing  the  cost 
of  producing  salt  at  Huxley  as  compared  with  the  cost  of  pro- 
ducing the  product  at  Salt  Lake,  Utah. 

It  appears  that  complainant's  investment  amounts  to  approxi- 
mately $40,000,  and  that,  with  an  additional  expenditure  of 
about  $4,000,  the  plant  could  be  made  to  produce  from  two  to 
three  thousand  tons  of  salt  annually,  while  in  its  present  condi- 
tion it  is  impossible  to  manufacture  over  600  tons  annually. 

Complainant  gave  detailed  figures  showing  that  at  the  present 
time  he  could  sell  salt  in  Eeno  at  $8  per  ton,  but  in  order  to  do 
so  he  had  to  pay  the  freight  charges  from  Huxley  to  Eeno,  and 
all  such  salt  had  to  be  sacked.  It  was  shown  that  it  cost  com- 
plainant something  over  $2  per  ton  to  manufacture  salt,  while, 
according  to  complainant's  opinion,  it  did  not  cost  the  Salt  Lake 
producer  over  60  cents  per  ton.  This  opinion  was  based  on  the 
P.U.R.1917C. 
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faot  that  the  natural  brine  in  Salt  Lake  is  35  per  cent,  while  at 
Huxley  it  is  only  6  per  cent,  and  it  is  necessary  to  prepare  the 
salt  in  vats,  while  the  Salt  Lake  producer  is  not  required  to  fol- 
low this  expensive  process. 

Another  reason  given  for  the  higher  cost  of  production  at  Hux- 
ley is  the  high  cost  of  labor  and  materials.  As  an  example,  com- 
plainant showed  that  labor  cost  $3  per  day  in  1916,  as  compared 
with  $2  per  day  in  1915.  Sacks  could  be  obtained  for  4J  cents 
each  in  1915,  while  they  cost  5  cents  each  during  the  current 
year.  Hay  had  increased  from  $7.50  per  ton  in  1915  to  $13 
per  ton  in  1016,  while  twine  had  increased  from  34  cents  a  pound 
in  1915  to  54  cents  a  pound  in  1916. 

Complainant'  further  testified  that  on  the  basis  of  the  present 
rate  of  $2.50  per  ton  on  salt  from  Huxley  to  Reno,  selling  the 
commodity  at  $8  per  ton  laid  down  in  Reno,  and  deducting  the 
cost  of  sacks,  twine,  of  picking,  filling,  and  sewing,  of  taking 
the  salt  out  of  the  vats,  hauling  to  Huxley,  and  loading  cars, 
there  was  left  the  sum  of  15  cents  per  ton  to  cover  the  cost  of 
making  the  salt  and  maintaining  the  works. 

Figuring  on  the  same  basis  at  a  freight  rate  of  $1  per  ton 
between  the  points  named,  there  was  left  $1.65  per  ton  for  manu- 
facturing the  salt  and  maintaining  the  works,  while  on  the  basis 
of  a  rate  of  50  cents  per  ton  the  sum  of  $2.15  per  ton  was  left 
to  cover  these  expenses.  Complainant  therefore  contended  that 
a  rate  not  to  exceed  50  cents  per  ton  should  be  established  from 
Huxley  to  Reno  to  cover  the  transportation  of  salt  in  carload 
lots,  with  a  minimum  carload  weight  not  to  exceed  50,000  pounds. 

The  Southei^  Pacific  Company's  Position. 

Witness  for  the  defendant  company  testified  that  the  Southern 
Pacific  Company  had  been  notified  by  the  Flanigan  Warehouse 
Company  of  Reno,  that  on  February  23,  1916,  the  Desert  Crystal 
Salt  Company  had  shut  down  permanently,  but  that  there  was  on 
hand  175  tons  of  crude  salt  which  was  ready  to  ship  if  a  satis- 
factory rate  could  be  obtained  from  Huxley  to  Reno;  that  the 
wmpany  had  first  offered  a  rate  of  $1.75  per  ton  for  the  tracs- 
portation  of  the  commodity  from  and  to  the  points  named,  with  a 
minimum  carload  weight  of  60,000  pounds,  and  l&ter  had  offered 
P.U.R.1917C. 
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to  establish  a  rate  of  $1.50  per  ton,  minimum  carload  weight  50,- 
000  pounds. 

It  was  stated  that  the  rates  from  Utah  and  California  points 
to  Nevada  points  of  $3  per  ton  were  forced  rates  owing  to  com- 
petitive conditions,  and  ftirther  that  such  rates  were  abnormally 
low.  The  argument  was  made  that  rates  forced  by  competition 
need  not  be  a  measure  for  rates  from  another  section  not  affected, 
it  being  contended  that  no  competitive  conditions  existed  at  Hux- 
ley, Xevada. 

A  showing  was  made  as  to  the  existing  rates  from  Utah  and 
California  points  to  Reno  and  other  Nevada  points,  the  evidence 
disclosing  the  fact  that,  while  the  rates  from  Salduro,  Utah, 
San  Francisco,  California,  and  Leslie,  California,  to  Eeno,  Ne- 
vada, were  $3  per  ton,  the  rate  from  Saltaire,  Utah,  was  $4  per 
ton,  where  most  of  the  salt  destined  to  Reno  originates.  It  was 
argued  that  the  rate  per  ton  mile  on  any  commodity  may  be 
lower  for  long  distances  than  for  short  hauls,  and  further  that 
carriers  should  not  be  called  upon  to  establish  unreasonably  low 
rates  on  account  of  adverse  conditions  at  complainant's  plant  at 
Huxley,  Nevada. 

Contention  was  made  by  defendant's  witness  that  the  normal 
rate  on  salt  from  Huxley  to  Reno  would  be  the  class  D  rate  of 
$2.80  per  ton,  but  that  the  company  had  offered  to  establish  a 
rate  of  $1.50  per  ton,  or  approximately  50  per  cent  less  than  the 
normal  rate.  Under  former  conditions,  in  1915,  when  the  rate 
from  California  salt-producing  points  to  Reno  was  $5  per  ton 
and  the  rate  from  Huxley  to  Reno  was  $2.50  per  ton,  it  was 
shown  that  296  tons  of  salt  moved  from  Huxley  to  Reno,  and  it 
was  argued  that  a  rate  of  $1.50  per  ton  would  certainly  enable 
Huxley  to  enjoy  a  fair  share  of  the  Reno  salt  business. 

The  statement  was  made  that  commodity  rates  were  named  in 
order  to  assist  enterprises  to  enlarge  and  carry  on  a  satisfactory 
business,  but  that  ordinarily  a  movement  of  296  tons  of  apy 
commodity  would  not  warrant  the  carrier  in  naming  a  commodity 
rate.  Complainant  was  referred  to  as  having  testified  that,  with 
improvements  in  the  Huxley  plant,  enough  salt  could  be  pro- 
duced to  supply  the  entire  trade  at  Reno,  and  the  assertion  was 
made  that  the  Southern  Pacific  Company  did  not  feel  that  it 

could  name  a  rate  from  Huxley  to  Reno  which  would  deprive 
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the  California  and  Utah  shipper  of  a  share  of  the  Reno  trade, 
and  that  if  a  rate  of  $1  or  $.50  per  ton  were  established  from 
Huxley  to  Reno,  the  company  would  be  accused  of  discrimina- 
tion by  California  and  Utah  shippers,  who  would  naturally  apply 
to  the  Interstate  Commerce  Commission  for  relief. 

It  was  argued  that  if  this  Commission  should  name  a  rate 
which  would  enable  the  complainant  to  control  the  Reno  market, 
there  was  little  doubt  that  the  Interstate  Commerce  Commission 
would  consider  such  an  act  an  interference  with  interstate  com- 
merce. 

Comparisons  of  rates  applying  on  salt  in  carload  lots  for  dis- 
tances similar  to  the  distance  from  Reno  to  Huxley  were  intro- 
duced in  evidence,  and  particular  attention  was  directed  to  the 
fact  that  the  only  rate  as  low  as  $1.50  per  ton  was  in  effect 
from  Leslie  to  Tolenas,  California,  a  distance  of  71  miles,  the 
rate  being  water  compelled.  The  rate  from  Leslie  to  Vega,  Cali- 
fornia, a  distance  of  74  miles,  was  shown  to  be  $2.45  per  ton. 

The  Commission  realizes  that  complainant's  investment  ana 
cost  of  producing  his  product  are  of  the  highest  importance  to 
him  in  this  particular  case,  in  view  of  the  fact  that  the  salt  must 
be  sold  at  a  point  beyond  Huxley,  and  prices  quoted  free  on  board 
at  destination.  However,  the  Commission  feels  that  it  has  no 
right  to  base  its  conclusions  on  evidence  of  this  nature,  for  the 
reason,  as  stated  by  the  defendant  company,  that  carriers  should 
not  be  called  upon  to  establish  unreasonably  low  rates  on  account 
of  adverse  conditions  at  complainant's  plant.  A  particular  case 
might  arise  in  which  it  would  be  necessary  to  establish  a  free 
rate  between  particular  points  on  a  given  commodity,  in  order 
to  allow  the  producer  any  profit  on  his  investment.  It  could 
never  be  seriously  argued  that  any  Commission  would  have  the 
power  to  order  free  service,  or  that  any  carrier  would  volun- 
tarily offer  such  service  on  grounds  of  this  nature. 

[2]  The  Commission  also  grajQts  that  in  a  great  many  in- 
stances rates  of  a  competitive  nature  cannot  be  used  as  a  measure 
for  rates  between  noncompetitive  points,  although  it  is  a  fact  that 
in  many  cases  competitive  rates  are  fully  renumerative  in  and 
of  themselves.  In  this  particular  case,  it  has  been  shown  that 
the  rates  on  salt  from  Utah  and  California  points  were  reduced 

to  $3  per  ton  by  the  Southern  Pacific  Company  and  connecting 
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lines,  for  the  reason  that  the  Western  Pacific  Railroad  Com- 
pany forced  the  reduction  by  voluntarily  naming  a  rate  of  $3 
per  ton  from  Salduro,  Utah,  and  San  Francisco,  California,  to 
Reno  and  other  points  in  Nevada.  However,  there  is  no  direct 
evidence  in  this  proceeding  to  show  that  in  establishing  this  rate 
the  Western  Pacific  and  its  connecting  lines  were  not  establish- 
ing a  remunerative  rate  between  the  points  named.  The  South- 
ern Pacific  Company  contends  that  the  rate  is  unreasonably  low 
when  applied  on  its  line  of  railroad. 

[3]  The  Commission  also  recognizes  the  fact  that  it  is  a  gen- 
eral rule  of  rate  making  that  a  lower  rate  per  ton  per  mile  may 
be  applied  for  a  long  haul  on  a  given  commodity  than  must  neces- 
sarily be  applied  for  a  short  haul.  In  this  connection,  it  is  found 
that  the  present  $3  per  ton  rate  from  Salt  Lake  City  to  Reno 
allows  the  carriers  approximately  $.005^  per  ton  mile,  while 
the  rate  oflfered  by  the  Southern  Pacific  Company  of  $1.50  per 
ton  for  the  movement  from  Huxley  to  Reno,  a  distance  of  73.2 
miles,  allows  a  rate  per  ton  mile  of  a  little  over  $.02,  or  271 
per  cent  greater.  A  rate  of  $1  per  ton  from  Huxley  to  Reno 
would  give  the  company  earnings  of  1.37  cents  per  ton  mile,  or 
about  150  per  cent  greater  earnings  than  now  accrue  on  the  Salt 
Lake  to  Reno  rate. 

[4]  The  defendant  company  lays  a  great  deal  of  stress  on  the 
question  of  interference  with  interstate  commerce,  stating  that 
if  this  Commission  should  name  a  rate  from  Huxley  to  Reno  on 
salt  which  would  in  any  manner  interfere  with  the  business  now 
enjoyed  by  the  Utah  and  California  salt  shippers,  and  which 
would  give  the  complainant  in  this  proceeding  control  of  the 
Reno  market,  the  California  and  L'tah  shippers  would  have  re- 
dress before  the  Interstate  Commerce  Commission.  It  Appears 
that  the  opinion  of  the  representatives  of  the  Southern  Pacific 
Company  was  to  the  effect  that  in  a  case  of  this  nature,  where 
the  Interstate  Commerce  Commission  found  a  state  Commission- 
made  rate  which  gave  the  local  shipper  control  of  a  local  market, 
thereby  precluding  the  interstate  shipper  from  securing  any  or 
a  fair  share  of  the  business,  that  that  Commission  would  have 
the  power  to  order  the  so-called  discrimination  removed,  which 
could  be  done  by  the  carrier's  either  reducing  the  interstate  ratea 
to  the  point  in  question  or  raising  the  local  state  rate. 
P.U.R.1017C. 
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This  Commission  can  never  be  convinced  of  the  soundness  of 
an  argument  of  this  nature,  for  the  reason  that  it  can  do  no 
more  than  order  into  effect  a  just  and  reasonable  rate  for  the 
service  rendered  in  transporting  salt  from  Huxley  to  Reno.  If 
this  rate  be  just  and  reasonable,  the  Interstate  Commerce  Com- 
mission has  nothing  whatever  to  say  with  respect  to  it,  whether 
it  gives  the  local  shipper  the  control  of  the  Reno  market  or  not. 
It  is  natural  to  assume  that  certain  markets  will  be  controlled  to 
a  great  extent  by  manufacturers,  producers,  and  shippers  located 
close  to  such  markets ;  and  it  is  the  opinion  of  this  Commission 
that,  as  a  business  proposition,  they  are  entitled  to  that  control 
owing  to  their  proximity  to  the  market. 

[5]  The  Commission  has  made  a  general  investigation  of  salt 
rates  applying  between  points  on  the  Pacific  Coast,  not  only  con- 
sidering the  low  rates  for  long  hauls,  but  also  rates  applying  on 
salt  between  points  on  independent  branch  lines,  such  as  rates  on 
the  Nevada  Northern  Railway,  Eureka  Nevada  Railway,  Nevada 
Central  Railroad,  and  the  Tonopah  &  Gbldfield  Railroad.  Of  the 
195  rates  checked  it  is  found  that  the  average  minimum  weight 
applied  amounts  to  38,431  pounds,  the  average  length  of  haul 
being  322.6  miles  and  the  average  rate  $4.13^  per  ton.  There- 
fore, on  these  195  salt  rates,  the  average  earnings  per  car  for  a 
322  mile  average  haul  amounted  to  $79.46,  while  the  average 
earnings  per  car  mile  are  $.2463. 

Applying  a  rate  of  $1.50  per  ton  for  the  movement  of  salt 
from  Huxley  to  Reno,  on  the  basis  of  a  50,000  pound  minimum, 
it  is  found  that  the  earnings  per  car  for  the  73.2  mile  haul  would 
amount  to  $37.50  6r  $.5123  per  car  mile,  or  approximately  108 
per  cent  greater  than  the  average  of  these  195  salt  rates. 

Applying  a  rate  of  $1  per  ton  for  the  movement  shown  in  the 
preceding  paragraph,  on  the  basis  of  a  50,000  pound  minimum, 
it  is  found  that  the  earnings  per  car  would  amount  to  $25  or 
$.3415  per  car  mile,  which  is  about  39  per  cent  greater  than  the 
average  of  the  195  rates  referred  to  above. 

The  Commission  further  finds  that  at  the  present  time  the 
Southern  Pacific  Company  in  supplement  number  17  to  local  and 
proportional  freight  tariff  number  376-B,  N.  R.  C.  number  59, 
is  carrying  a  rate  of  $1.10  per  ton  on  salt,  minimum  weight  30,- 
000  pounds,  from  Luva,  Nevada,  to  Lovelock,  Nevada,  a  distance 
P.U.R.1917C. 
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of  66.6  miles.  This  rate  is  named  in  item  number  186  of  the 
supplement  to  the  tariflE  above  referred  to.  On  the  basis  of  this 
rate  and  minimum  the  earnings  per  car  from  Luva  to  Lovelock 
amount  to  $16.50^  or  $.24S  per  car  mile.  As  far  as  the  CiHmniih 
aion  knows,  this  rate  was  voluntarily  established  and  was  not 
forced  by  competitive  conditions. 

In  view  of  all  the  facts  and  circiunstances  of  record  in  this 
proceeding,  the  Commission  is  of  the  opinion  that  the  defendant 
company  should  be  required  to  publish  and  make  effective  a  rate 
not  to  exceed  $1  per  ton  to  apply  on  salt  in  carload  lots,  minimum 
weight  60,000  pounds,  from  Huxley  to  Reno,  Nevada.  An  order 
will  be  entered  accordingly. 


MBW  YORK  PfJBIilC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

MARGUERITE  B.  BURKE 

V. 

NEW  YORK  EDISON  COMPANY. 

[Case  No.  2173.] 

Service  —  Diacontinuance  *  Tenant  in  apartment  house  —  Bights 
where  service  to  Ifuilding  is  discontinued. 

1.  An  electric  company  may  require  a  tenant  in  an  apartment 
houses  to  which  service  is  furnished  through  a  general  riser  owned  and 
controlled  by  the  landlord,  to  agree  to  a  duly  filed  and  published  pro- 
vision in  a  standard  contract,  that,  if  the  company  is  obliged  to  dis- 
continue service  to  the  building  for  any  cause,  the  tenant  will  not 
request  service  'through  a  sub  or  series  meter,''  since  the  company  can- 
not lawfully  change  the  contract  or  accept  an  alteration  without  previ- 
ously filing  and  publishing  the  same  so  that  all  consumers  may  have 
the  benefit. 

Service '^Contracts '^Reservation  of  right  of  consumer  to  attacJc, 

2.  A  statement  added  by  an  applicant  to  his  service  contract,  that 
he  signs  under  protest  reserving  the  right  to  attack  the  legality  of  a 
provision,  is  ineffective;  since  the  contract  is  made  in  contemplation  of 
the  regulatory  power  of  the  Commission. 

[January  10,  1917.] 

Complaint  of  Marguerite  B.  Burke  against  the  New  York 
Edison  Company  as  to  service  through  a  submeter  or  series  me- 
ter; dismissed. 
P.U.R.1917C. 
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By  the  Commission:  [1,  2]  This  complaint  raises  the  ques- 
tion: (1)  Whether  the  New  York  Edison  Company,  an  elec^ 
trical  corporation,  may  require  a  tenant  in  an  apartment  house 
to  which  electrical  service  is  furnished  through  a  general  riser 
owned  and  controlled -by  the  landlord,  to  agree  to  a  duly  filed  and 
published  provision  in  a  service  contract  that  "permission  hav- 
ing been  given  to 

f^e    ^^  ^®  building  at to  use  electric 

current  of  the  New  York  Edison  Company  through  a  sub  or 
series  meter,  and  supplied  from  the  general  building  riser,  it  is 
understood  and  agreed  that  if  the  company  is  obliged  to  discon- 
tinue its  supply  of  electric  current  to  the  building  for  any  cause 
the  undersigned  will  not  request  the  said  company  to  supply  elec- 
tricity through  the  series  meter;"  and  (2)  whether,  if  the  tenant 
sign  the  contract,  the  tenant  has  a  right  to  add  thereto  the  follow- 
ing reservation  which  is  not  contained  in  the  corporatioi)'s  tariff 
schedules :  "under  protest,  and  reserving  the  right  at  any  time  to 
attack  the  legality  of  the  above  consent." 

Under  subdivision  12  of  §  66  of  the  Public  Service  Commis- 
sions Law  and  orders  adopted  by  this  Commission  on  December 
18,  1908,  December  12,  1912,  and  June  22,  1916,  electrical  cor- 
porations are  required  to  file  with  this  Conunission  schedules 
showing  all  rates  and  charges  made  and  all  forms  of  agreement 
and  all  rules  and  r^ulations  relative  to  rates,  charges,  or  service, 
and  all  general  privileges  and  facilities  granted  or  allowed  by 
such  electrical  corporations;  and,  unless  the  Commission  other- 
wise orders,  no  change  may  be  made  except  after  thirty  days'  no- 
tice to  the  Commission  and  publication. 

The  New  York  Edison  Company,  therefore,  has  no  right  to 
waive  the  standard  provision  with  regard  to  the  supply  of  service 
from  tiie  general  building  riser,  in  the  case  of  an  individual  con»- 
simier  to  whom  such  provision  is  applicable.  The  company  can- 
not lawfully  change  the  contract  provision  for  an  individual 
consumer,  nor  accept  the  contract  as  altered,  without  previously 
filing  and  publishing  the  same  so  that  all  consumers  receiving 
service  under  similar  circumstances  may  have  the  benefit  of  it 

Moreover,  the  addition  of  the  reservation  by  the  complainant 

is  ineffective,  since  the  Commission  has  ample  power  under  the 

Public  Service  Commissions  Law,  either  upon  complaint  or  up- 
P.U.R.1917C. 
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on  its  own  motion,  to  determine  and  prescribe  just  and  reasonable 
rates  and  charges  and  acts  and  regulations,  when  it  appears  that 
such  rates  or  charges  or  acts  or  regulations  are  unjust  or  unrea- 
sonable or  in  anywise  in  violation  of  any  provision  of  law.  (Pub- 
lic Service  Commissions  Law,  §  66,  subdiv,  5.)  All  contracts 
entered  into  by  the  company  with  its  consumers  are  made  in  con- 
templation of  the  exercise  of  the  regulatory  power  of  the  state. 
Re  New  York  Edison  Co.  6  P.  S.  C.  R.  (1st  Dist.  N.  Y.)  328. 

As  long  as  the  landlord  owns  and  controls  the  general  riser  in 
the  building,  he  is  in  a  position  to  prevent  the  Edison  company 
from  supplying  any  tenant  with  electricity  from  that  riser.  In 
entering  into  a  contract  with  a  tenant  of  the  building,  setting 
forth  terms  under  which  service  is  to  be  rendered,  it  appears  to 
be  reasonable  for  the  Xew  .York  Edison  Company  to  make  pro- 
vision for  the  contingency  of  being  obliged  to  discontinue  the 
supply  of  electric  current  from  the  riser. 

As  the  facts  alleged  in  the  formal  petition  of  the  complainant 
would  not,  if  proved,  warrant  the  relief  prayed  for,  the  com- 
plaint is  dismissed. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

TRUCK  GARDENERS  OP  SOUTH  LIMA 

V. 

ERIE  RAILROAD  COMPANY. 
[Case  No.  5668.] 

RaUroadB  —  ConBtruetion  —  Culverts  —  Jurisdiction  of  Commission, 

1.  The  New  York  Commission  is  without  jurisdiction  to  order  the 
railroad  company  to  enlarge  an  existing  culvert  in  order  to  prevent  the 
flooding  of  adjacent  farm  lands,  the  extent  of  its  power  being  to  pro- 
ceed in  court  by  a  mandamus  or  injunction  against  the  company  under 
§  57  of  the  Public  Service  Commissions  Law. 

Baiiroads  *  Construction  —  Culverts  ^  Adequacy, 

2.  A  railroad  company  sufficiently  complies  with  a  statute  (§  21 
of  the  Railroad  Law)  which  imposes  a  duty  upon  it  to  restore  and 
care  for  a  watercourse  which  is  crossed  or  touched  by  its  road,  by 
constructing  and  continuously  maintaining  a  culvert  sufficiently  large 
to  permit  the  unobstructed  passage  of  water  from  a  stream  as  it  existed 
when  the  railroad  was  built,  notwithstanding  that  the  culvert  has  since 

P.U.R.1917C. 
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become  inadequate  by  reason  of  the  drainage  of  swamp  land  by  state 
ditches. 

[January  2,  1917.1 

Complaint  asking  that  a  culvert  under  the  Erie  Railroad  near 
South  Lima  station  be  enlarged;  dismissed. 

Appearances :  Scott  W.  Crane,  Attorney  for  complainants ;  A. 
M.  Hartung,  Attorney,  for  Erie  Railroad  Company. 

Hodson,  Commissioner :  The  complaint  in  this  case  is  quite 
informal.  It  is  made  by  several  truck  gardeners  who  own  150 
Acres  of  muck  land  near  the  station  of  the  Erie  Railroad  Com- 
pany at  South  Lima.  They  allege  that  there  are  two  drainage 
•ditches  in  said  tract  of  land,  one  12  and  one  7  feet  in  width, 
converging  at  a  culvert  in  the  railroad  embankment,  which  is 
claimed  to  be  inadequate  to  carry  off  all  the  water  from  such 
property,  and  from  a  watershed  of  an  additional  2,000  acres  of 
land  lying  to  the  south  of  the  railroad,  and  the  Commission  is 
asked  to  require  the  Erie  Railroad  Company  to  enlarge  its  pres- 
•ent  culvert  so  that  it  will  have  an  opening  of  at  least  6  feet.  This, 
the  complainants  claim,  is  necessary  to  prevent  frequent  flooding 
■of  their  lands. 

[1]  The  company  answered  the  complaint,  denying  the  in- 
adequacy of  the  culvert,  and  also  pleaded  that  the  Commission  is 
without  jurisdiction  of  this  proceeding.  Upon  the  face  of  the 
pleadings  this  latter  objection  seems  to  be  well  taken,  unless 
the  complaint  in  this  case  is  based  upon  a  violation  of  §  21  of  the 
Railroad  Law,  which  imposes  the  duty  upon  a  railroad  company 
to  restore  and  care  for  a  watercourse  which  is  crossed  or  touched 
by  its  road ;  and  in  such  a  case,  even,  the  Commission  has  no  pow- 
er to  make  the  order  asked  for  by  the  complainants,  but  could  go 
so  far  only  as  to  direct  counsel  to  bring  a  legal  action  in  the  name 
of  the  Commission  against  the  company  for  failure  to  perform 
such  duty,  and  invoke  the  order  of  the  supreme  court,  by  manda- 
mus or  injunction,  as  provided  in  §  57  of  the  Public  Service  Com- 
missions Law.  It  does  not  clearly  appear  from  the  complaint 
that  the  culvert  in  question  is  claimed  to  be  inadequate  for  the 
purpose  for  which  it  was  built,  t.  6.,  to  care  for  a  watercourse 
existing  at  the  time  the  railroad  was  constructed,  independently 

of  the  artificial  drainage  from  complainants'  lands ;  and  a  hear- 
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ing  in  this  case  became  necessary,  so  that  these  doubtful  ques- 
tions might  be  cleared  up  and  settled.  A  hearing  was  according- 
ly held  in  the  city  of  Rochester,  November  8,  1916,  at  which  time 
both  parties  appeared  by  counsel ;  and,  from  the  proofs  and  pro- 
ceedings there  taken  and  had,  it  satisfactorily  appears  that  over 
fifty  years  ago,  when  the  Erie  Eailroad  was  originally  built 
through  this  section,  a  culvert  was  constructed  in  the  embankment 
of  the  road  which  accommodated  a  natural  watercourse  coming 
down  the  hills  and  through  a  large  area  of  swamp  land  south  of 
the  railroad.  Such  watercourse  was  amply  taken  care  of  by  the 
culvert,  which  was  then  about  3  by  2  feet  in  size.  Meantime  the 
low  lands  of  the  complainants  became  cleared,  cultivated,  and 
Taluable.  The  state  assisted  in  this  transformation  about  three 
years  ago  by  constructing  two  drainage  ditches  through  such 
lands,  one  18  feet  and  the  other  8  feet  wide  at  the  top,  and  being 
about  2i  feet  deep.  As  a  result  of  such  clearing  and  draining  the 
lands  increased  in  value  from  $10  per  acre  to  $500.  Long  before 
this  improvement,  and  about  eighteen  years  ago,  the  culvert  in 
-question  caved  in  and  was  reconstructed  by  the  railroad  company 
and  enlarged  to  about  double  its  original  size,  and  in  this  condi- 
tion it  is  now  maintained. 

The  complainants  agree  that  up  to  the  time  such  lands  became 
valuable  for  market  gardening,  the  culvert  in  question  was  suf- 
ficient to  carry  off  all  the  water  which  came  from  the  hillside 
stream,  but  when  these  swamp  lands  were  made  over,  it  was  found 
that  the  combined  waters  of  the  state  drainage  ditches  and  the 
original  watercourse  choked  up  the  opening,  with  the  result  that 
the  gardens  were  flooded  and  large  damage  was  suffered  by  the 
complainants. 

In  other  words,  as  one  witness  stated  it,  there  was  no  fault  in 
this  culvert  before  the  lands  became  available  for  market  garden- 
ing, but  the  same  having  been  made  so  available  by  the  construc- 
tion of  the  state  ditches,  the  complainants  now  ask  that  the  cul- 
vert be  enlarged  for  the  purpose  of  carrying  off  the  water  of  such 
ditches.  This  is  a  correct  statement  of  the  facts  in  this  case,  and 
it  must  follow  as  a  proposition  of  law  that  the  Conmiission  is 
without  power  to  grant  the  relief  asked  for  by  the  complainants ; 
and  if  they  have  any  remedy  against  the  respondent^  it  must  be 
P.U.R.1917C.  ^       6 


Digitized  by 


Google 


66  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

pursued  in  the  courts^  where  the  property  rights  of  the  parties 
may  be  adjudicated. 

A  case  involving  this  same  question  was  before  our  predeces- 
sor, the  Board  of  Railroad  Commissioners,  in  the  year  1902. 
There,  a  complaint  was  made  by  inhabitants  of  Painted  Post  and 
Coming,  allying  that  the  embankment  and  bridges  of  the  Erie 
Railroad  Company  caused  the  overflow  of  rivers  in  the  vicinity, 
and  that  relief  would  be  obtained  by  requiring  the  company  to 
provide  larger  or  more  openings  for  the  passage  of  the  water. 
Several  hearings  were  held  by  the  Board,  which  disclosed  a  sit- 
uation substantially  as  above  stated ;  and  it  also  6learly  appeared 
that  there  was  no  question  involved  which  had  to  do  with  the  se- 
curity, convenience,  or  accommodation  of  the  public  using  the 
railroad;  but  the  main  question  was  whether  the  Board  of  Rail- 
road Commissioners  had  jurisdiction  of  the  matter  which  related 
solely  to  the  protection  of  property  rights  of  the  complainants, 
who  were  injured  by  such  obstruction. 

The  matter  was  referred  to  the  attorney  general  of  the  state, 
whose  opinion  was  adopted  and  the  proceedings  dismissed.  The 
concluding  portion  of  such  opinion  reads  as  follows:  "The 
.  Board  of  Railroad  Commissioners  was  not  created  as  a  tribunal 
for  the  trial  of  private  questions  relating  to  grievances  of  individ- 
uals against  railroad  corporation^,  and  its  functions,  in  my  judg- 
ment, should  be  limited  to  the  determination  of  questions  which 
affect  the  public  interests,  if  not  to  such  questions  as  affect  only 
the  traveling  public.  Such  questions  as  ate  presented  by  your 
communication  can  be  tried  and  disposed  of  in  a  more  orderly 
and  effective  manner  in  a  court  of  general  jurisdiction  than  be- 
fore a  Board  of  limited  powers.  For  the  reasons  stated,  I  have 
reached  the  conclusion  that  the  Board  of  Railroad  Commissiour 
ers  has  no  jurisdiction  to  determine  the  question  referred  to." 

[2]  If,  however,  there  be  any  doubt  concerning  such  juris- 
dictional question  in  the  present  case,  and  this  Commission  pro- 
ceeds to  the  consideratfcn  of  the  duty  imposed  upon  the  railroad 
company  by  §  21  of  the  Railroad  Law,  then  we  are  of  the  opin- 
ion that  the  respondent  has  fully  complied  with  the  requirements 
of  such  statute,  by  constructing  and  continuously  maintaining  the 
culvert  in  question,  which  is  sufficiently  large  to  permit  the  un- 
obstructed passage  of  the  water  from  this  stream,  as  it  existed 
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"when  the  railroad  was  built,  and  as  the  same  exists  to-day  without 
the  addition  thereto  of  the  water  from  said  drainage  canals. 

We  conclude,  therefore,  that  no  action  is  either  required  or 
justified  on  the  part  of  the  Conunission  imder  §  57  of  the  Public 
Service  Conmiissions  Law,  or  the  provisi<»is  of  any  other  statute, 
and  the  complaint  in  this  case  should  be  dismissed. 


MEW  YORK  PUBLIC  SERVICE  COMBOSSION,  SECOND  DISTRICT. 

EE  STANDARDS  FOB  GAS. 
[Case  No.  1502.] 

Service  ^  Standards  ^  €fae. 

Standards  for  measurement  of  the  purity,  illuminating  power, 
and  heating  power  of  artificial  gas  were  established  by  the  New  York 
Commission  for  the  Second  District,  to  become  effective  January  1, 
1917. 

[October  11,  1016.] 

General  order  establishing  standards  for  manufactured  gas. 

By  the  Commission:  In  pursuance  of  the  authority  created 
by  t  3  of  §  66  of  the  Public  Service  Commissions  Law,  as  amend- 
ed by  §  1  of  chapter  504  of  the  Laws  of  1913,  which  among  other 
things  provides  that  this  Commission  shall  *Tiave  power  by  order 
to  fix  from  time  to  time  standards  for  the  measurement  of  the 
purity  of  gas  and  for  the  measurement  of  the  illuminating  pow- 
er of  gas  and  for  the  measurement  of  the  heating  power  of  gas  to 
be  manufactured,  distributed,  or  sold  by  persons,  corporations  or 
municipalities  for  lighting,  heating  or  power  purposes,  notwith- 
standing that  another  standard  for  the  measurement  of  any  there- 
of may  have  been  fixed  by  statute,"  and  after  an  ediaustive  in- 
vestigation of  the  conditions  governing  the  choice  of  a  proper 
quality  standard  for  manufactured  gas  by  a  joint  committee  on 
calorimetry  of  the  Public  Service  Commission  and  gas  corpora- 
tions in  the  second  public  service  district  of  the  state  of  New 
York,  the  printed  report  of  which  committee  and  of  its  conclu- 
sions and  recommendations  under  date  of  March  6,  1913,  having 
been  duly  made  to  and  filed  with  this  Commission;  and  after 

further  and  extended  inquiry  and  consideration  by  this  Commis- 
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sion,  and  various  public  hearings  held  in  the  cities  of  Albany  and 
Xew  York  and  elsewhere  in  this  state ;  and  this  Commission  be- 
ing unanimously  and  unreservedly  of  opinion  that  a  change  from 
the  present  illuminating  standard  to  a  heat  unit  standard  of  gas 
properly  should  be  provided  and  established,  it  is  hereby 

Ordered:  1.  That  on  and  after  January  1,  1917,  all  coal  gas, 
carbureted  water  gas,  and  mixed  coal  and  carbureted  water  gas, 
manufactured  and  sold  by  persons,  corporations,  and  municipal- 
ities, in  amounts  exceeding  20,000,000  cubic  feet  per  annum,  for 
light,  heat,  or  power,  shall,  when  measured  at  the  place  pro- 
vided for  making  the  test  and  corrected  to  a  temperature  of  60 
degrees  F.,  and  a  pressure  of  30  inches  of  mercury,  have  a  month- 
ly average  total  heating  power  of  not  less  than  585  British  ther- 
mal units  per  cubic  foot,  and  shall  not  for  any  three  consecutive 
days  in  such  month  average  more  than  5  per  cent  below  585 
British  thermal  units  per  cubic  foot.  The  test  to  determine  the 
heating  value  of  the  gas  shall  be  made  according  to  approved 
methods,  within  a  2-mile  radius  of  the  manufacturing  plant,  at  a 
location  selected  by  the  company  or  municipality  and  approved 
by  the  Commission,  such  location,  however,  to  be  subject  to 
change  by  the  Commission;  provided,  however,  that  where 
manufactured  gas  is  delivered  to  the  mains  at  a  pressure 
above  5  pounds  per  square  inch,  it  shall  be  tested  for  heating 
value  before  compression. 

2.  That  each  100  cubic  feet  of  said  gas  shall  contain  not  more 
than  10  grains  of  ammonia,  nor  more  than  30  grains  of  sulphur 
compounds. 

3.  That  the  gas  sold,  or  manufactured  and  sold,  shall  exhibit 
no  trace  of  hydrogen  sulphide  when  tested  as  follows:  If  a  strip 
of  white  paper  moistened  with  5  per  cent  by  weight  solution  of 
acetate  of  lead,  and  exposed  to  a  current  of  gas  flowing  at  a 
rate  of  about  5  cubic  feet  per  hour,  does  not  after  thirty  seconds 
of  such  exposure  become  discolored,  the  gas  shall  be  considered  to 
contain  no  hydrogen  sulphide. 

4.  That  every  person,  corporation,  and  municipality  selling 
gas  to  the  public  shall  keep  posted  in  its  principal  office,  in  a 
place  readily  accessible  to  its  customers,  a  statement  of  the  aver- 
age daily  heating  power  of  the  gas  furnished  during  the  preceding 
P.UJ1.1917C. 
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calendar  month,  in  order  that  the  consumers  and  the  public  may 
be  advised  of  the  quality  of  the  gas  being  supplied ;  all  such  rec- 
ords shall  be  permanently  retained  by  the  respective  compilers 
thereof  and  shall  be  at  all  times  available  for  examination  by  this 
Conmiissioa. 

5.  That  in  case  any  person,  corporation,  or  municipality  sub- 
ject to  this  order  is  unable  to  provide  and  install  before  January 
1,  1917,  proper  apparatus,  tested  and  certified  to  be  correct  by 
this  Commission,  for  measuring  the  heating  power  of  the  gas 
manufactured  or  sold  by  it,  application  may  be  made  by  such 
person,  corporation,  or  municipality  for  an  extension  of  the  time 
within  which  this  order  shall  take  effect  as  to  such  person,  cor- 
poration, or  municipality.  If  upon  such  an  application  it  ap- 
pears that  due  diligence  has  been  used,  a  reasonable  extension 
may  be  granted ;  provided,  however,  that  until  the  expiration  of 
any  such  extension  the  standards  at  present  in  force  shall  obtain 
and  be  observed  by  the  person,  corporation,  or  municipality  in 
whose  favor  such  extension  shall  have  been  granted. 

6.  That  except  as  herein  otherwise  provided,  the  order  of  the 
Commission  of  Gas  and  Electricity  entered  June  15, 1907,  and  all 
other  requirements  relating  to  standards  of  heating  power,  illum- 
inating power,  and  purity  of  gas  manufactured  and  sold  by  per- 
sons, corporations,  and  municipalities  for  light,  heat,  or  power 
purposes,  are  hereby  superseded  by  this  order,  pursuant  to  the 
authority  vested  in  this  Commission. 

7.  That  any  person,  corporation,  or  municipality  manufactur- 
ing and  selling  less  than  20,000,000  cubic  feet  of  coal  gas,  car- 
bureted water  gas,  and  mixed  coal  and  carbureted  water  gas, 
per  annum  for  light,  heat,  or  power,  may,  with  the  approval  and 
consent  of  this  Commission,  adopt  the  standards  created  by  and 
become  subject  to  the  other  provisions  and  requirements  of  this 
order,  precisely  as  in  the  case  of  persons,  corporations,  or  munici- 
palities manufacturing  and  selling  in  excess  of  20,000,000  cubic 
feet  of  gas  per  annum. 

8.  This  ord^  is  intended  to  relate  only  to  the  creation  and  es- 
tablishment of  a  heat  unit  standard  in  place  of  the  existing  il- 
luminating power  standard  for  gas,  and  is  not  intended  to  in  any 
wise  affect  existing  tariff  schedules,  rates,  or  lighting  contracts 
now  in  force  in  the  second  public  service  district  of  the  state  of 
New  York. 
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PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

MAIN  LINE  STONE  COMPANY 

V. 

PHILADELPHIA  &  WESTEEN  RAILWAY  COMPANY. 
[Complaint  Docket  No.  531.] 

Service  ^^  Railroads  ^^  Switch  or  aide  trade  for  private  use, 

1.  The  fact  that  a  shipper  agrees  to  assume  the  expense  necessary 
to  grade,  drain,  and  ballast  the  roadbed  of  a  proposed  switch  or  side 
track  does  not  alter  the  rule  that  a  railroad  company  cannot  be  com- 
pelled to  construct  such  a  facility  on  its  own  ground  for  the  use  of  an 
individual  shipper. 

Service  —  Hailroad  siding  »  Availability  for  general  use  »  Duty  of 
company, 

2.  The  fact  that  a  siding  is  to  extend  to  some  point  on  the  public 
highway  does  not  alter  the  rule  that  a  railroad  company  cannot  be  com- 
pelled to  construct  a  switch  or  side  track  on  its  own  ground  for  the  use 
of  an  individual  shipper,  where  there  is  no  demand  for  such  a  facility 
except  by  one  shipper. 

[December  20,  1916.] 

Complaint  praying  for  an  order  directing  the  respondent  to 
construct  a  siding  for  the  service  and  accommodation  of  com- 
plainant in  the  conduct  of  its  business;  dismissed. 

Brecht,  Commissioner:  The  Main  Line  Stone  Company, 
complainant,  is  a  foreign  corporation  duly  authorized  to  exercise 
its  charter  rights  within  the  commonwealth,  and  is  engaged  in 
the  business  of  quarrying  and  crushing  stone  on  the  line  of  the 
respondent  in  Haverford  township,  Delaware  county.  In  its  pe- 
tition the  complainant  sets  forth  that  it  is  without  adequate  rail- 
road facilities  to  operate  its  quarry,  and  prays  that  the  Commis- 
sion make  an  order  directing  the  respondent  to  construct  a  siding 
for  the  service  and  accommodation  of  the  said  complainant  in  the 
conduct  of  its  business. 

The  Philadelphia  &  Western  Railway  Company^  respondent, 

was  incorporated  under  the  General  Railroad  Law  of  1868  to 

carry  passengers  and  freight.     Its  line  of  railway  runs  from 

Sixty-ninth  street  terminal  to  Norristown  in  Montgomery  county, 

one  branch  of  it  extending  to  Strafford  in  Chester  county.    The 

road  is  operated  by  third  rail  and  used  almost  exclusively  for  pas- 
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senger  traffic.  It  makes  connection  with  the  main  line  of  the 
Pennsylvania  Kailroad  at  Milboume  in  the  vicinity  of  Sixty- 
third  and  Market  streets,  Philadelphia,  and  at  Strafford.  The  re- 
fusal of  respondent  to  construct  a  siding  upon  its  own  property 
for  the  use  of  complainant  is  the  specific  issue  raised  in  this  pro- 
ceeding. 

From  the  evidence  submitted  it  appears  that  the  proposed  sid- 
ing is  to  be  300  feet  long,  and  to  be  located  entirely  upon  the  prop- 
erty of  the  respondent;  that  the  siding  is  to  extend  to  a  public 
highway  where  it  could  also  be  used  by  other  shippers ;  that  there 
is  no  demand  apparently  from  the  general  public  for  shipping 
facilities  from  that  point;  that  the  siding  in  question  would  be 
installed  at  present  solely  for  the  accommodation  of  the  Main 
Line  Stone  Company;  that  the  complainant  has  offered  to  con- 
tribute toward  the  expense  of  construction  whatever  grading, 
drainage,  and  ballasting  may  be  found  necessary  in  the  work; 
and  that  the  traffic  of  the  complainant  would  probably  average 
from  three  to  five  carloads  for  shipment  per  week. 

[1]  The  question  presented  in  this  issue  is  whether  a  railroad 
company  may  be  compelled  to  construct  a  switch  or  side  track  on 
its  own  ground  for  the  use  of  an  individual  shipper,  where  the 
latter  offers  to  pay  a  certain  portion  of  the  initial  cost  of  con- 
struction. In  the  case  of  Pennsylvania  E.  Co.  v.  Public  Service 
Commission,  64  Pa.  Super.  Ct.  586,  the  superior  court  held  that 
T  (o)  of  the  1st  section  of  article  2  of  the  Public  Service  Com- 
pany Law  "gives  the  right  under  certain  conditions  to  any  own- 
er or  operator  of  any  lateral  railroad  or  any  private  side  track  or 
of  any  shipper  tendering  property  or  traffic  for  transportation  or 
of  any  consignees  to  have  a  switch  connection  with  any  railroad. 
This  provision  makes  it  practicable  for  any  shipper  to  connect 
his  place  of  business  with  the  railroad  on  which  he  wishes  to 
transport  his  merchandise  if  such  connection  be  reasonably  prac- 
ticable and  the  traffic  will  be  sufficient  to  justify  the  construction 
and  maintenance  of  the  switch  connection.  But  there  is  a  distinc- 
tion between  a  switch  connection  and  a  side  track  or  switch  on 
the  right  of  way  of  the  railroad  company.  What  was  intended  to 
be  provided  for  by  this  legislation  was  an  opportunity  for  a  com- 
pany or  individual  to  connect  its  or  his  property  with  the  tracks 

of  the  railroad  company  to  facilitate  the  shipment  of  freight,  but 
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nothing  in  the  paragraph  requires  the  railroad  company  to  do 
more  than  provide  the  devices  and  tracks  which  permit  the  ship- 
per to  connect  his  track  with  that  of  the  railroad  company.  If 
one  shipper  may  demand  a  private  switch  on  the  right  of  way  of 
the  railroad  company,  every  other  shipper  is  in  like  favorable  sit- 
uation, and  it  is  easy  to  see  to  what  an  extent  the  personal  prop- 
erty and  land  of  the  railroad  company  may  be  appropriated  with- 
out compensation  to  the  private  use  of  companies  or  individuals 
desiring  to  transport  goods.  .  .  .  We  are  unable  to  find  any 
provision  of  the  Act  of  1913  which  subjects  the  appellant  to  the 
obligation  of  building  the  contemplated  track  on  its  right  of  way. 
The  power  of  the  state  to  modify  property  rights  to  a  limited  de- 
gree in  the  public  interest  without  compensation  is  not  to  be  dis- 
puted, but  there  are  limits  to  the  exactions  to  be  made  on  owners 
of  property  under  the  police  power  or  any  other  alleged  justifica- 
tion in  taking  private  property." 

In  the  case  now  pending,  however,  there  are  certain  features 
present  that  appear  to  differentiate  it  somewhat  from  the  case 
above  reviewed  by  the  superior  court  In  that  case  the  railroad 
company  was  required  to  construct  the  siding  then  under  consid- 
eration wholly  at  its  own  expense ;  in  this  instance  the  complain- 
ant proposes  to  assume  the  expense  necessary  to  grade,  drain, 
and  ballast  the  roadbed  of  the  new  construction.  The  offer  of  the. 
complainant  makes  no  mention  or  provision  for  maintenance  and 
repairs  of  the  facility  when  installed. 

The  manager  of  the  respondent  testified  that  the  installation 
of  the  siding  complete,  including  electric  signals,  indicators,  and 
the  necessary  crossover,  would  amount  in  round  numbers  to 
$1,800  or  $2,000.  It  would  therefore  appear  that  the  offer  of 
the  complainant,  since  it  provides  only  for  the  preparation  oi  the 
bed  of  the  siding,  does  not  relieve  the  respondent,  to  any  ma- 
terial extent,  from  carrying  the  full  burden  of  the  expense  which 
will  be  incurred  in  making  the  proposed  improvement.  The  dif- 
ference in  expenditure  which  would  be  imposed  upon  the  respond- 
ent cannot  be  deemed  to  be  of  sufficient  amount  or  importance  to 
change  the  application  of  the  principle  enunciated  by  the  superior 
court  in  Pennsylvania  R.  Co.  v.  Public  Service  Commission. 

[2]  It  also  appears  that  in  the  present  instance  the  siding  is  to 
extend  to  some  point  on  the  public  highway,  and  therefore  could 
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be  used  by  other  shippers.  In  the  ease  cited  above,  the  siding 
could  be  used  by  the  complainant  only.  The  evidence  does  not 
show  any  public  demand,  or  demand  from  anyone  except  com- 
plainant, for  siding  facilities  on  the  line  of  respondent;  nor  does 
the  record  disclose  that  any  freight  is  originating  in  that  terri- 
tory for  shipment  outside  of  the  plant  of  complainant.  To  ali 
intents  and  purposes  the  siding  to  be  constructed  would  be  used 
only  by  complainant  for  its  shipments,  and  therefore  in  its  oper- 
ative features  the  proposed  facility  would  not  present  a  situation 
materiaDy  diflFerent  from  the  one  presented  in  the  Pennsylvania 
E.  Co.  Case. 

The  Commission  consequently  finds  that,  under  the  law  and  the 
facts  appearing,  the  prayer  of  the  complainant  should  be  denied 
and  the  complaint  dismissed.  An  order  to  that  effect  will  be 
issued* 


PENNSYLVANIA  PUBLIC  SERVICE  CO»fMISSION. 

RE  LYCOMING  EDISON  COMPANY. 

[Application  Docket  No.  242-1915.] 

Service  ^Jurisdiction  of  Commission^  Switch  and  side  track. 

1.  The  power  of  the  Pennsylvania  Commission  over  the  construc- 
tion of  switches  or  side  tracks  is  restricted  to  that  contained  in  article 
2,  S  1  (o),  of  the  Public  Service  Company  Law. 

Service ^  Jurisdiction  of  Commission^ Switch  connection, 

2.  The  Pennsylvania  Commission  has  no  power  to  compel  a  rail- 
road company  to  construct  either  a  branch  road  or  a  switch  across 
private  property  to  connect  two  pieces  of  railroad  track  owned  by  a 
shipper,  and  thus  provide  access  to  the  railroad  where  the  company 
would  be  obliged  to  acquire  the  right  of  way  by  condemnation  pro- 
ceedings. 

[November  17,  1916.] 

Application  for  an  order  requiring  a  railroad  to  construct 
a  switch  connection  between  two  pieces  of  track  owned  by  a  ship- 
per to  provide  access  to  the  railroad ;  dismissed  for  want  of  ju- 
risdiction. 

Alcorn,  Commissioner:    The  Lycoming  Edison  Company  of 

the  city  of  WiUiamsport,  Lycoming  county,  Pennsylvania,  makes 
P.U.R.1917C. 
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application  to  the  Public  Service  Commission  for  an  order  on 
the  Philadelphia  &  Eeading  Eailway  Company  to  construct, 
maintain,  and  operate  a  switch  connection  from  the  private  side 
track  of  the  petitioner  to  the  tracks  of  the  said  Philadelphia  & 
Reading  Eailway  Company  at  a  point  on  its  main  line  west  of 
Hepburn  street  in  the  city  of  Williamsport.  The  petitioner  asks 
for  this  order  in  pursuance  of  article  2,  §  1,  f  (o),  and  article  5, 
§  1,  of  the  Public  Service  Company  Law  of  July  26,  1913. 

The  respondent^  the  Philidelphia  &  Eeading  Eailway  Com- 
pany, avers  that  what  the  petitioner  calls  a  "switch"  is  a  branch 
railroad,  and  that  it  is  for  the  purpose  of  making  connection  with 
the  Catawissa  Eailroad  Company,  which  the  said  respondent 
operates  under  a  lease.  The  respondent  denies  that  under  the 
law  it  is  compellable  to  locate,  establish,  and  maintain  a  branch 
railroad  as  desired  by  the  petitioner  as  a  substitute  for  the  private 
siding  which  formerly  existed  at  the  place  and  has  now  become 
unavailable  for  use  by  the  petitioner.  The  contention  of  the  rail- 
road company  is  that  the  proposed  piece  of  track  which  the  peti- 
tioner desires  the  Commission  to  order  the  railroad  company  to 
construct  would  not  be  a  switch,  but  is  a  branch  railroad  to  be 
constructed  over  a  right  of  way  which  the  railroad  company  must 
condemn. 

The  property  upon  which  the  branch  railroad  or  switch  is  to  be 
constructed  does  not  belong  to  the  railroad  company  or  the  peti- 
tioner, and  the  Citizens  Electric  Light  Company  has  a  right  of 
way  over  it. 

The  Lycoming  Electric  Light  Company,  prior  to  March,  1915, 
had  a  switch  connection  with  the  tracks  of  the  Philadelphia  & 
Eeading  Eailway  Company  or  the  Catawissa  Eailroad  Company 
into  its  electric  light  plant  in  the  city  of  Williamsport.  This 
switch,  siding,  or  turnout  extended  from  the  tracks  of  the  Phila- 
delphia &  Eeading  Eailway  Company  over  land  of  the  petition- 
er to  the  old  plank  road,  crossing  that  road  and  continuing  on 
land  of  the  petitioner  to  its  works.  The  old  plank  road  was 
about  10  feet  wide.  This  switch,  siding,  or  turnout  was  con- 
structed in  1906  under  an  agreement  dated  August  28,  1906, 
between  the  Catawissa  Eailroad  and  the  Edison  Electric  Illumin- 
ating Company,  now  the  Lycoming  Edison  Company,  the  peti- 
tioner. The  petitioner  paid  the  cost  and  expenses  incurred  in  the 
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construction  of  said  siding  or  turnout,  except  the  cost  for  the  frog 
and  switch  and  that  portion  of  the  track  which  was  on  the  right 
of  way  of  the  railroad,  and  conveyed  to  the  railroad  company  a 
certain  piece  of  land. 

The  supreme  court  in  the  case  of  Citizens  Electric  Co.  v.  Ly- 
coming Edison  Co.  248  Pa.  603,  94  Atl.  241,  decided  that  the  Ly- 
coming Electric  Light  Company  had  no  right  to  construct  this 
switch  across  the  right  of  way,  and  that  it  was  an  obstruction,  and 
ordered  its  removal.  The  petitioner,  after  this  decision,  removed 
the  track  from  the  right  of  way.  This  cut  off  the  connection  be- 
tween the  Eeading  railway  and  the  petitioner's  plant. 

The  railroad  track  on  both  sides  of  this  right  of  way  belongs  to 
the  petitioner.  The  purpose  of  the  order  asked  for  in  this  case 
is  to  compel  the  railroad  company  to  replace  that  portion  of  the 
switch  which  the  supreme  court  required  the  petitioner  to  remove. 
At  the  present  time  the  petitioner  has  track  connection  with  the 
Pennsylvania  railroad. 

The  petitioner  requested  the  railroad  company  to  construct 
this  piece  of  track  across  the  right  of  way  of  the  old  plank  road, 
being  the  10  feet  removed  in  obedience  to  the  decision  of  the 
court,  and  has  offered  to  pay  all  expenses  incurred  in  securing  the 
right  of  way  and  building  the  switch  or  siding.  The  railroad 
company,  while  expressing  a  readiness  and  willingness  to  restore 
the  service  over  petitioner's  siding,  refuses  to  take  the  necessary 
steps  to  construct  the  portion  across  the  plank  road. 

[1,  2]  The  railroad  company  contends  that  under  various  acts 
of  assembly  the  power  to  construct  a  branch  road  is  left  entirely 
to  the  railroad  company.  In  support  of  this  position  the  company 
cites  various  acts  of  assembly,  among  them:  The  Act  of  April 
13, 1846,  P.  L.  312 ;  the  Act  of  April  12,  1864,  P.  L.  396 ;  §  9  of 
April  4,  1868,  P.  L.  64.  These  acts  refer  to  the  powers  of  the 
Philadelphia  &  Reading  Railway  Company,  and  undoubtedly  in- 
vest it  with  authority  in  its  discretion  to  construct  branch  rail- 
roads. 

As  to  the  powers  of  the  Catawissa  Railroad,  the  company  refers 
to  the  Act  of  February  26,  1846,  P.  L.  70;  Act  of  March  20, 
1850,  P.  L.  947;  Act  of  March  21,  1860,  P.  L.  234;  §  3  of  Act 
of  April  10,  1861,  P.  L.  1862,  597;  §  1  of  March  23,  1866,  P. 
L.  312 ;  Act  of  April  8,  1869,  P.  L.  747.  These  acts  give  ample 
P.U.R.1917C. 
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power  and  discretion  to  the  Catawissa  Railroad  Company  to  estab- 
lish branch  railroads.  If  the  portion  of  track  the  petitioner  de- 
sires to  have  constructed  is  a  branch  road,  the  authority  to  do  so 
would  be  vested  in  the  railroad  company,  and  unless  some  provi- 
sion of  the  Act  of  July  26,  1913,  authorizes  the  Public  Service 
Commission  to  compel  a  railroad  company  to  construct  a  branch 
road  or  such  a  switch  as  that  proposed  in  this  case,  the  action  of 
the  railroad  company  would  be  final.  The  petiticmer  refers  for 
authority  to  article  2,  §  1,  t  (o),  and  to  article  5,  §  1,  of  the  Pub- 
lic Service  Company  Law.  Article  2,  §  1  (o),  is  as  follows: 
"If  a  railroad  corporation,  upon  application  of  any  owner  or 
operator  of  any  lateral  railroad,  or  any  private  side  track,  or  of 
any  shipper,  tendering  property  or  traffic  for  transportation,  or 
of  any  consignee,  to  construct,  maintain  and  operate,  at  a  reason- 
able place  and  upon  reasonable  terms,  a  switch  connection  with 
any  such  lateral  railroad  or  private  side  track  which  may  be  con- 
structed to  connect  with  its  railroad,  where  such  connection  may 
be  reasonably  practicable  and  can  be  put  in  with  safety,  and  will 
furnish  sufficient  business  to  justify  the  construction  and  main- 
tenance of  the  same :  Provided,  That  whenever  any  lateral  line 
of  railroad  or  private  side  track  has  been  so  connected  with  a 
line  of  any  railroad,  or  whenever  any  owner  of  such  lateral  rail- 
road or  any  private  side  track  has  at  any  time  heretofore  sold  or 
leased,  or  shall  hereafter  sell  or  lease,  such  lateral  railroad  or 
side  track,  to  any  railroad  corporation,  any  person  or  corporation 
shall  be  entitled  to  connect  therewith,  or  to  use  the  same,  upon 
payment  to  the  party  incurring  the  primary  expense  thereof  of  a 
reasonable  proportion  of  the  cost  of  the  said  lateral  railroad  or 
private  side  track,  and  of  the  maintenance  thereof;  whidh  shall 
be  determined,  in  case  of  disagreement  among  the  parties,  by  the 
Commission,  after  notice  to  the  interested  parties,  and  a  hearing. 
Provided  that  such  connection  and  use  can  be  made  without  un- 
reasonable interference  witli  the  use  thereof  by  the  party  incur- 
ring the  primary  expense  or  owning  or  leasing  said  lateral  rail- 
road or  side  track." 

Article  5,  §  1,  provides    "...    the  granting,  construction, 
operation,  or  discontinuance  of  switches,  sidings,  and  crossings; 
the  construction,  operation,  or  discontinuance  of  switch  connec- 
tions with  or  between  lines  of  railroad  corporations ;    .    .    .  " 
P.U.K.1917C. 


Digitized  by 


Google 


RE  LYCOMING  EDISON  CO.  77 

In  a  recent  decision  of  the  superior  court,  Pennsylvania  E.  Co. 
V.  Public  Service  Ckmunission,  64  Pa.  Super.  Ct.  586,  that  court 
held  that  the  power  of  the  Commission  in  reference  to  the  con- 
struction of  switches  or  side  tracks  was  restricted  to  article  2,  §  1 
(o).  It  would  seem  that  the  portion  of  article  5,  above  referred 
to  and  which  is  cited  by  the  petitioner  as  authority  for  the  Com- 
mission to  act,  does  not  confer  any  more  power  than  that  con- 
tained in  article  2,  §  1  (o),  so  far  as  it  relates  to  the  construction 
of  switches.  Whatever  power  the  Commission  has  must  be  found 
in  article  2,  §  1  (o).  We  cannot  find  in  that  provision  any  au- 
thority to  compel  a  railroad  company  to  construct  either  a  branch 
road  or  switch  across  what  is  a  private  right  of  way,  and  not  the 
property  of  the  railroad  company,  and  which  would  connect  two 
pieces  of  railroad  track  owned,  as  in  this  case,  by  the  petitioner. 
In  order  to  construct  that  branch  or  switch  road,  as  neither  the 
railroad  company  nor  the  petitioner  owns  the  property,  it  would 
be  necessary  for  the  railroad  company  to  exercise  the  right  of  emi- 
nent domain.  The  paragraph  above  referred  to  of  article  2,  §  1, 
does  not  contemplate  any  such  action,  nor  is  it  intended  to  cover 
a  switch  connection  where  private  property  must  be  condemned. 

It  would  seem  that  the  Commission  would  have  the  right  to 
compel  a  railroad  company  to  connect  its  road  vdth  any  lateral 
railroad  or  any  private  side  track  by  means  of  a  switch.  It  con- 
templates that  the  shipper  or  consignee  or  other  party  is  the  own- 
er of  the  lateral  railroad  or  private  side  track  with  which  a  switch 
connection  can  be  made,  either  on  the  property  of  the  railroad 
company,  or  that  of  the  shipper  or  consignee,  or  other  party  desir- 
ing the  switch  connection.  In  the  present  case  the  10  feet  of 
ground  on  the  plank  road  or  right  of  way  does  not  belong  to  the 
railroad  company  nor  to  the  petitioner  absolutely.  The  petitioner 
is  the  owner  of  the  land  subject  to  the  right  of  way,  but  is  not 
such  an  owner,  as  our  supreme  court  has  already  decided,  that  he 
could  use  this  piece  of  ground  for  railroad  purposes.  If  the 
Commission  ordered  the  railroad  company  to  construct  this  piece 
of  track,  the  railroad  company  would  be  required  to  take  it  by 
condemnation,  and,  after  it  did  so,  it  would  have  a  piece  of  track 
of  10  feet  lying  between  two  sidings  or  tracks  which  belong  to  the 
petitioner.  The  petitioner  is  in  an  unfavorable  position,  as  he 
is  removed  from  any  connection  with  the  railroad  company  by 
P.U.R  1017C. 
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reason  of  this  right  of  way.  This  position  is  brought  about  by  a 
competitor,  the  Citizens  Electric  Light  Company,  who  has  caused 
it  to  remove  its  tracks  from  the  plank  road  over  which  the  said 
Citizens  Electric  Company  has  the  right  of  way.  In  State  ex  reL 
Chicago,  M.  &  P.  S.  K.  Co.  v.  Public  Service  Commission,  77 
Wash.  529,  L.R.A.  — ,  — ,  137  Pac.  1057,  Ann.  Cas.  1915D, 
202,  a  section  of  the  act  of  assembly  of  the  state  of  Washington 
almost  word  for  word  the  same  as  the  section  of  the  Act  of  1913 
above  referred  to;  viz.,  article  2,  §  1  (o),  was  under  construction 
in  the  supreme  court  of  that  state.  It  was  applied  to  an  order 
compelling  the  railroad  company  to  construct  300  feet  of  a  spur 
or  side  track  on  its  own  property  for  the  convenience  of  a  shipper 
at  his  expense. 

The  other  portions  of  the  Act  of  1913  referred  to  by  peti- 
tioner's counsel  in  his  brief  do  not,  in  the  opinion  of  the  Commis- 
sion, have  relation  to  branch  roads  or  switches,  and  refer  to  the 
convenience  and  acconmiodation  of  the  public  and  patrons,  and 
not  to  construction  of  roads. 

The  Commission  is  of  the  opinion  that  it  is  without  power  to 
compel  the  respondent  to  construct  the  track  over  the  right  of  way 
as  prayed  for  by  the  petitioner,  and  it  is  ordered  that  the  petition 
be  dismissed. 


"WISCONSIN  RAIIiROAD  COMMISSION. 

RE  CITY  OF  SPOONER  AS  A  WATER  UTILITY. 

Service  ^  Extensions  ^  Municipal  water  utility -^  Return, 

1.  A  municipal  water  utility  will  not  be  required  to  make  an 
extension  wh^e  the  net  return  therefrom  will  be  less  than  interest 
on  borrowed  funds  for  the  cost,  and  the  city  is  in  poor  financial  condi- 
tion and  needs  money  for  other  public  improvements. 

Service -- Extensions -- Municipal  water  utility  ^  Rules  and  regular 
tions. 

2.  A  mimicipal  water  utility  should  adopt  rules  and  regulations 
so  that  applicants  for  extensions  may  know  their  rights  and  obliga- 
tions and  what  procedure  to  follow. 

[January  3,  1917.] 

V 

Investigation  and  hearing  on  motion  of  the  Commission  of 
P.U.R.1917C. 
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the  alleged  refusal  of  the  city  of  Spooner  as  a  water  utility  to 
extend  its  mains  for  the  service  of  A.  G.  Paffel  and  others ;  or- 
dered that  rules  and  regulations  be  adopted  governing  extensions. 

By  the  Commission:  The  Commission,  upon  its  own  mo- 
tion, ordered  an  investigation  and  hearing  in  the  matter  of  the  al- 
leged refusal  of  the  city  of  Spooner,  as  a  water  utility,  to  extend 
its  water  mains  for  the  service  of  A.  G.  Paffel  and  others. 

Hearing  was  held,  pursuant  to  notice  duly  given,  in  the  city 
hall  of  the  city  of  Spooner,  on  October  25,  1916.  A.  G.  Paffel 
appeared  in  his  own  behalf  and  that  of  others  similarly  situated. 
Honorable  F.  Hammill,  mayor  of  the  city  of  Spooner,  appeared 
for  the  city  of  Spooner. 

[1]  The  complainants  desired  that  a  water  main  be  laid  by 
the  city  along  Maple  street  from  Summit  street  to  Bashaw  street, 
thence  along  Bashaw  from  Maple  street  to  the  intersection  of 
Bashaw  and  Ash  streets,  both  ends  of  the  extension  to  be  con- 
nected with  existing  water  mains. 

It  is  claimed  by  A.  G.  Paffel  that  he  had  made  verbal  applica- 
tions to  the  mayor  and  aldermen  for  the  extension  ever  since  the 
fall  of  1913,  without  success;  and  it  appears  that  subsequent  to 
the  date  of  the  complaint  sent  by  Paffel  and  others  to  the  Com- 
mission, a  written  request  for  the  same  extension  was  presented 
to  the  city  council.  This  was  referred  to  the  committee  on  public 
property,  and  not  reported  back  to  the  council.  No  one  of  the 
other  signers  of  the  complaint  or  petition  sent  to  the  Commission 
had  applied  to  the  council  for  water  service,  either  orally  or  in 
writing. 

The  testimony  develops  the  fact  that  the  city  has  no  definite 
rules  governing  such  matters  whereby  applicants  or  parties  desir- 
ing water  service  may  know  what  they  may  expect  and  what  are 
their  rights  and  obligations.  Each  application  for  water-pipe  ex- 
tension is  seemingly  handled  by  the  council  according  to  its  merits 
and  the  city's  financial  situation  at  the  time. 

In  the  past,  numerous  parties  located  on  streets  or  portions 

of  streets  in  which  there  are  no  water  mains  have  obtained  water 

service  by  laying  long-service  pipes  from  the  nearest  mains  at 

their  own  expense,  either  individually  or  by  groups. 

The  testimony  of  the  mayor  shows  that  the  city  is  in  need  of 
P.U.R.1917C. 
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large  amounts  of  capital  for  municipal,  improvements  of  various 
kinds,  and  will  have  some  difficulty  in  securing  the  funds. 

A  report  by  one  of  the  Commission's  engineers,  concerning  the 
Spooner  waterworks,  also  shows  that  there  is  much  to  be  desired 
in  the  way  of  improvements  for  that  property.  The  same  appears 
to  be  true  in  regard  to  the  city's  electric  lighting  property.  From 
the  standpoint  of  the  general  welfare,  it  may  be  that  some  of 
these  and  other  improvements  are  of  greater  importance  than  the 
laying  of  a  water  main  on  Maple  and  Bashaw  streets  for  a  dis- 
tance of  five  blocks,  or  nearly  1,500  feet.  The  cost  of  the  exten- 
sion, assuming  that  4"  cast-iron  pipe  be  used  and  purchased  at  a 
normal  market  price  of,  say,  about  $30  per  ton,  f.  o.  b.  Spooner, 
would  probably  be  not  less  than  $1,000,  including  three  fire  hy- 
drants. If  2"  or  smaller  wrought  pipe  be  laid,  for  domestic  serv- 
ice only,  no  provision  for  fire  hydrants  being  made,  the  cost  would 
probably  be  at  least  $700. 

The  revenue  to  be  gained  by  the  city  waterworks  from  prospec- 
tive consumers  along  the  line  of  the  Maple  and  Bashaw  streets  ex- 
tension, as  determined  from  the  investigations  by  an  agent  of  the 
Commission,  is  about  $40  per  annum,  on  the  basis  of  the  city's 
existing  water  rates. 

If  there  be  deducted  from  the  above  sum  of  $40  a  reasonable 
amount  as  the  pro  rata  costs  of  pumping  water  to  the  prospective 
consumers  along  the  extension  in  questioQ,  the  amount  left  for 
interest  on  the  investment  in  the  extension  would  undoubtedly  be 
less  than  the  city  would  have  to  pay  as  interest  on  such  cost  if  the 
funds  had  to  be  borrowed.  Depreciation  of  the  pipe  line,  or  amor- 
tization of  the  debt,  would  also  have  to  be  met  out  of  the  revenues. 

In  view  of  the  city's  present  financial  conditions  and  the  vari- 
ous other  public  improvements  needed,  it  is  plain  that  the  situa- 
tion does  not  warrant  an  order  requiring  the  city  to  install  the 
pipe  line  sought  by  the  complainants.  To  warrant  such  order, 
the  prospective  additional  revenues  must  be  reasonably  commen- 
surate with  the  total  of  all  increased  expenses  involved. 

There  is  at  least  one  other  course  by  which  the  complainants 

in  this  case  may  obtain  the  service  desired.    That  is  the  course 

by  which  numerous  other  parties  in  Spooner,  not  situated  along 

portions  of  streets  in  which  water  mains  existed,  have  obtained 
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water  service;  namely,  to  lay,  at  their  own  expense,  a  long-serv- 
ice pipe  from  the  nearest  existing  main. 

Another  method  by  which  water  service  may  be  made  readily 
available  to  parties  not  situated  along  the  lines  of  existing  mains 
and  who  desire  water  service  would  be  through  the  adoption,  by 
the  city,  of  the  provisions  of  subchapter  12  of  chapter  40a,  the 
General  Charter  Law,  particularly  §§  925-100  to  925-106, 
thereof,  relating  to  special  assessments  for  water-pipe  extensions. 

[2]  It  is  highly  desirable,  and  not  in  conflict  with  good  busi- 
ness policy,  that  the  city  formulate  and  adopt  rules  and.  regula- 
tions relative  to  the  administration  of  its  water  and  electric  prop- 
erties, whereby  parties  desiring  service  may  know  their  rights 
and  obligations,  and  what  course  or  courses  are  open  to  them  for 
getting  the  service. 

It  does  not  appear  that  the  city  of  Spooner  has  yet  formulated 
and  adopted  any  such  definite  rules  and  regulations  governing  the 
administration  of  these  plants. 

It  is  therefore  ordered  that  the  city  of  Spooner  define  its  future 
policy  concerning  the  making  of  extensions  of  its  water-pipe  sys- 
tem, by  the  formulation  and  adoption  of  rules  and  r^ulations 
governing  the  administration  and  operation  of  its  waterworks, 
property,  such  rules  and  regulations  to  specify  the  procedure  to 
be  followed  by  parties  desiring  service  as  well  as  by  city  officers, 
in  making  the  desired  service  available  to  them. 

It  is  further  ordered  that  a  copy  of  such  rules  and  regulations 
be  filed  with  this  Commission. 

Sixty  days  from  the  date  hereof  is  deemed  to  be  sufficient  time 
within  which  compliance  with  the  order  should  be  made. 

Dated  at  Madison,  Wisconsin,  this  3d  day  of  January,  1917. 

Railroad  Commission  of  Wisconsin,  Walter  Alexander,  Carl 
D.  Jackson,  Henry  R.  Trumbower,  Comnussioners. 
P.U.IL1917C.  6 
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WISCONSIN  BAHiROAD  COMMISSION. 

UNITED  COMMERCIAL  TEAVELEBS 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY 
COMPANY  et  al. 

Bates '■^  Railroads '^  Baggage -^  Free  limit -^  General  public. 

1.  A  '^free  limit"  of  150  pounds  of  baggage  is  sufficient  for  the 
needs  of  the  traveling  public  in  general. 

Discrimination -^  Baggage  rates --^  Commercial  travelers -^  Distinction 
between  persons, 

2.  Commercial  travelers  in  Wisconsin  cannot,  on  the  theory  that 
they  develop  all  the  forces  throughout  the  state  commercially  and  other- 
wise, and  that  they  are  producers  of  passenger,  express,  and  freight 
business  for  the  railroads,  be  allowed  a  greater  free  baggage  limit  than 
is  accorded  to  the  traveling  public  in  general,  since  no  distinction  under 
existing  laws  can  be  made  between  persons. 

Discrimination  ^  Free  baggage   limit '•^  Commercial  and  other   bag' 
gage. 

3.  Railroad  companies  should  not  be  required  to  increase  the  free 
baggage  limit  from  150  to  300  pounds  in  the  case  of  commercial  travel- 
ers, assuming  that  a  commission  has  power  to  do  so;  since  this  would 
be  too  great  a  departure  from  the  costs  incurred  for  the  service,  and  since 
the  difficulty  of  making  a  distinction  between  commercial  and  other 
baggage  would  in  actual  practice  be  too  great. 

Bates  —  Railroads  —  Excess  baggage. 

4.  Excess  baggage,  cash  rates  per  100  pounds  based  on  one  sixth 
*   of  the  passenger  fare  with   5-cent  multiples  or   steps  and  a   15-cent 

minimum  charge,  are  not  unreasonable,  the  advantage  of  a  5-cent  step 
over  a  1-cent  step  being  that  charges  can  be  more  readily  computed. 
Rates --^  Railroads  ^  Excess  baggage  ^  Stop-over  privilege. 

5.  A  "prepaid  permit"  should  not  be  allowed  for  a  charge  based  on 
the  rate  to  final  destination  so  as  to  permit  stop-overs  at  intermediate 
points  without  additional  charge,  where  the  only  practical  advantage 
to  be  gained  would  be  in  cases  where  the  separate  journeys  were  short, 
so  as  to  make  the  mmimiun  charge,  which  would  be  greater  than  the  dis- 
tance charge,  apply ;  it  appearing  that  such  charge  covers  only  the  rea- 
sonable terminal  costs,  and  that  the  issuance  of  such  permits  would 
disturb  the  uniformity  of  state  and  interstate  rates. 

Discrimination  ^  Excess  baggage  rates  ^~  Commercial  travelers. 

6.  Lower  excess  baggage  rates  than  are  in  force  for  the  traveling 
public  generally  cannot  be  granted  to  commercial  travelers,  especially 
where  to  all  practical  purposes  they  enjoy  lower  rates  through  the  use 
of  excess  baggage  books  sold  at  a  discount  of  20  per  cent. 

Rates  —  Railroads  —  Mileage  boohs. 

7.  The  great  advantage  of  mileage  over  ordinary  tickets,   in  the 
P.U.R.1917C. 
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saving  of  time  in  buying  tickets  at  crowded  stations  and  the  resultant 
greater  ease  in  handling  baggage,  justifies  their  issuance,  although  there 
is  no  saving  in  the  fare. 
Ratea  ~  RaHfoads  -^  Baggage  storage, 

8.  A  twenty-four  hour  ''free  limit"  for  the  storage  of  baggage  is 
not  unreasonable. 
Rates  —  Railroads  ^  Baggage  storage  —  Sundays  —  Legal  holidays. 

0.  A  rule  permitting  railroad  companies  to  charge  for  the  storage 
of  baggage  held  over  Sundays  and  legal  holidays  is  unreasonable. 

[January  3,  1917.] 

Complaint  relating  to  baggage  rates  and  mileage  books.  The 
action  was  brought  for  the  complainant,  by  B.  A.  Honeycomb. 
The  defendants  were  the  Chicago,  Milwaukee,  &  St.  Paul  Kail- 
way  Company;  Chicago  &  Northwestern  Railway  Company; 
Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie  Railway  Company; 
Duluth,  South  Shore,  &  Atlantic  Railway  Company;  Illinois 
Central  Railroad  Company;  Chicago,  Burlington,  &  Quincy 
Railroad  Company ;  Northern  Pacific  Railway  Company ;  Green 
Bay  &  Western  Railroad  Company;  Chicago,  St.  Paul,  Minne- 
apolis, &  Omaha  Railway  Company.  ^Mileage  books  were  ordered 
established,  and  the  companies  were  ordered  to  cancel  a  rule  that 
Sundays  and  legal  holidays  shall  be  included  in  computing  bag- 
gage storage  charges.  In  other  respects  the  complaint  was  dis- 
missed without  prejudice. 

By  the  Commission:  The  original  petition  in  the  above- 
named  matter  alleged,  in  substance,  that  the  excess  baggage  rates 
of  the  respondent  companies  are  unreasonable,  and  not  propjrly 
proportioned  to  distance;  that  the  so-called  "free"  allowanc€f  of 
baggage  should  be  increased  to  300  pounds;  and  that  the  re- 
spondent should  issue  and  sell  500-mile  mileage  books  at  the  rate 
of  2  cents  per  mile. 

The  original  complaint  was  against  the  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Company,  the  Chicago  &  Northwestern  Rail- 
way Company,*and  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Mario 
Railway  Company,  but  subsequently  the  other  carriers  were 
brought  into  the  case  and  new  questions  considered. 

The  first  hearing  was  held  in  the  Commission's  ofiBce  in  Madi- 

*  €on,  June  11,  1912.    B.  A.  Honeycomb  and  A.  P.  Fleckensteiu 

appeared  for  the  petitioners;  J.  N.  Davis  for  the  Chicago,  Mil- 
P.U.R.1917C. 
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waukee,  &  St.  Paul  Railway  Company ;  C.  A.  Vilas  for  the  Chica- 
go &  Northwestern  Railway  Company ;  and  Kenneth  Taylor  for 
the  Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie  Railway  Company. 

The  second  hearing  was  held  September  17,  1912,  for  the  pur- 
pose of  taking  the  testimony  of  witnesses  who  were  unable  to  at- 
tend the  first  hearing.  After  the  introduction  of  the  new  parties 
and  new  matter  into  the  case,  a  third  hearing  was  held  Jidy  31, 
1916,  in  the  senate  chamber  at  Madison.  The  appearances  were 
W.  E.  Spring,  Grand  Secretary  of  the  United  Commercial  Trav- 
elers of  Wisconsin,  William  Kelley,  Chairman  of  the  Legislative 
Committee  of  the  United  Commercial  Travelers  of  Wisconsin,  A. 
P.  Pleckenstein,  Special  Representative  on  Excess  Baggage  and 
Mileage,  Supreme  Council  of  the  United  Commercial  Travelers ; 
J.  N.  Davis  for  the  Chicago,  Milwaukee,  &  St.  Paul  Railway 
Company ;  A.  H.  Lossow  and  O.  A.  Roedell  for  the  Minneapolis, 
St.  Paul,  &  Sault  Ste.  Marie  Railway  Company;  R.  H.  Widde- 
combe  for  the  Chicago  &  ITorthwestem  Railway  Company,  the 
Chicago,  St.  Paul,  Minneapolis,  &  Omaha  Railway  Company, 
and  the  Chicago,  Burlington,  &  Quincy  Railroad  Company ;  and 
Jones  &  Schubring  for  the  Illinois  Central  Railroad  Company. 

The  last  hearing  in  the  matter  was  held  in  the  office  of  the  Com- 
mission at  Madison  on  October  9,  1916.  A.  P.  Fleckenstein, 
Special  Representative,  and  John  A.  Millener,  Supreme  Attorney 
for  the  United  Commercial  Travelers,  appeared  for  the  petition- 
ers; J.  N.  Davis  on  behalf  of  the  Chicago,  Milwaukee,  &  St. 
Paul ;  and  A.  P.  Ilumburg,  Commerce  Counsel,  on  behalf  of  the 
Illinois  Central  Railroad  Company. 

The  rules,  regulations,  and  charges  for  transporting  baggage  are 
covered  by  baggage  tariffs  issued  either  by  the  separate  railways 
or  by  groups  or  associations  of  railways.  The  rules  and  regula- 
tions are,  with  minor  exceptions,  the  same  throughout  the  United 
States,  but  the  charges  vary  in  different  parts  of  the  country. 
In  general,  full-fare  passenger  transportation  carries  with  it  the 
right  of  checking  150  pounds  of  baggage,  not  exceeding  $100  in 
declared  value  and  no  piece  of  which  exceeds  45  inches  in  any  one 
dimension,  from  the  checking  point  to  the  destination  named  in 
the  passenger  transportation  without  additional  charge.  This 
is  subject  to  a  number  of  restrictions  with  regard  to  the  nature  of ' 

baggage  and  the  shape  and  character  of  the  container.  For  ex- 
P.U.R.1917C. 
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<!ess  weight,  size,  or  value,  charges  addititoal  to  that  for  the  pas- 
senger transportation  are  assessed.  This  complaint  so  far  as  bag- 
gage is  directly  concerned  relates  to  the  amount  of  "free"  allow- 
ance and  the  charges  for  the  excess  over  the  "free"  allowance. 
The  complaint  and  testimony  refer  only  to  excess  weight,  but  in- 
asmuch as  excess  size  is  converted  to  weight  for  the  purpose  of 
assessing  charges,  it  likewise  is  affected. 

[1]  The  complaint  prays  for  an  increase  of  "free"  allowance 
from  150  pounds  to  300  pounds.  The  first  amount  is  the  almost 
^miversal  allowance  on  ordinary  transportation  in  the  United 
States.  According  to  an  exhibit  introduced  by  the  Chicago  & 
Xorthwestern  Railway  Company,  the  limit  is  exceeded  in  only 
three  states,  Nebraska  and  North  and  South  Carolina,  in  each  of 
which  200  pounds  are  carried  free  intrastate  by  statute.  In  a 
number  of  states  lesser  limits  are  fixed  by  statute,  but  in  nearly 
all  of  these  as  well  as  the  states  having  no  legislation  on  the  sub- 
ject and  in  interstate  transportation  in  general  150  pounds  is 
carried  "free"  by  rule  of  the  carriers.  The  same  exhibit  shows 
the  "free"  allowance  in  a  large  number  of  foreign  countries.  In 
Canada,  except  as  hereafter  noted,  the  limit  is  the  same  as  in  the 
Unil;ed  States.  In  England  and  Ireland  150  pounds  is  carried 
first  class,  120  pounds  and  100  pounds  respectively  second  dass, 
and  100  pounds  and  60  pounds  respectively  third  class.  In  Scot- 
land the  limit  is  120  pounds.  In  Continental  Europe  the  allow- 
ance is  from  nothing  free  in  Austria-Hungary,  Belgium,  Bul- 
garia, Germany,  Italy,  Holland,  Roumania,  and  Switzerland  to 
66  pounds  in  France,  Greece,  Portugal,  and  Spain. 

The  wide  difference  between  the  United  States  and  Continental 
Europe  as  regards  the  "free"  baggage  limits  seems  to  be  due 
partly  to  difference  in  conditions  and  partly  to  a  fundamentally 
different  attitude  toward  the  relation  of  the  transportation  of  the 
passenger  and  of  his  baggage.  The  difference  in  conditions  lies  in 
that  distances  in  Europe  are  much  shorter,  the  average  passen- 
ger haul  is  very  much  less,  and  the  frequency  of  trains  is  much 
greater,  conditions  'which  tend  to  lessen  the  necessity  for  more 
than  hand  baggage.  The  fundamental  difference  in  attitude  is 
that  in  the  United  States  the  transportation  of  baggage  is  consid- 
-ered  essential  to,  and  therefore  a  part  of,  the  transportation  of 
the  passenger,  while  in  Europe,  at  least  in  the  countries  where 
P.U.R.1917C. 
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there  is  no  "free"  baggage  allowance,  the  transportation  of  a  pas- 
senger and  of  his  baggage  are  considered  separate  transactions. 

This  difference  in  attitude  calls  attention  to  the  fact  that  the 
use  of  the  word  "free"  in  this  connection  is  misleading.  It  con- 
veys the  impression  that  the  railroads  are  giving  a  gratuitous  serv- 
ice, whereas,  in  fact,  the  transportation  of  baggage  is  paid  for 
in  the  passenger  fare  just  as  much  as  is  the  transportation  of  the 
passenger  itself.  Since  the  baggage  service  incurs  a  very  consid- 
erable amount  of  expense,  it  follows  that  the  passenger  who  checks 
no  baggage  is  helping  pay  for  the  one  who  for  the  same  fare  checks 
a  considerable  amount.  The  European  system  distributes  the 
charges  between  passengers  carrying  no  ba^age,  carrying  small 
quantities,  and  carrying  large  amounts,  much  more  nearly  in  ac- 
cordance with  costs,  but  the  American  system  of  carrying  consid- 
erable amounts  without  extra  charge  is  so  firmly  established  that 
the  only  question  is  how  much  should  be  carried  on  the  passenger 
fare.  This  amount  should,  we  believe,  be  sufficiently  high  to  pro- 
vide for  all  of  the  ordinary  traveler's  necessities  and  conveniences, 
but  not  so  great  as  to  impose  an  appreciable  unwarranted  bur- 
den on  the  travelers  who  check  no  baggage.  It  can  be  argued  that 
inasmuch  as  the  transportation  of  baggage  is  a  relatively  small 
affair  as  compared  with  the  transportation  of  passengers,  the 
amount  of  "free"  baggage  could  be  considerably  increased  without 
increasing  the  cost  of  the  combined  passenger  and  baggage  service 
sufficiently  to  warrant  an  increase  of  fares  for  the  combined  serv- 
ices. Under  the  flat  rate  per  mile  system  of  fares  with  steps  of 
i  cent  or  more,  this  is  true.  However,  there  seems  to  be  a  ten- 
dency at  the  present  time  towards  smaller  steps  in  passenger 
rates,  and  there  are  also  in  existence  many  departures  from  the 
flat-rate  system.  With  finer  gradations  of  rates,  smaller  differ- 
ences of  cost  become  increasingly  important,  and  the  principle 
of  giving  a  small  part  of  the  traveling  public  something  to  which 
it  is  not  entitled  just  because  the  rest  may  be  paying  something 
more  than  they  should,  is  one  to  which  we  cannot  subscribe. 

The  records  of  free  ba^age  ordinarily  kept  by  railroads  are 
very  incomplete,  but  from  special  analyses  made  by  this  Commis- 
sion, supported  by  data  compiled  outside  Wisconsin  for  other 
purposes,  the  conclusion  is  reached  that  not  more  than  one  fourti 

and  probably  not  more  than  one  fifth  of  the  passengers  check  any 
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baggage  at  all.  Included  with  the  baggage  checked  bj  passengers 
paying  no  excess  the  150  pounds  checked  free  for  each  passenger 
paying  excess,  the  average  amount  carried  without  additional 
charge  for  those  who  check  any  baggage  is  around  90  pounds. 
The  Minneapolis,  St  Paul  &  Sault  Ste.  Marie  Railway  Company 
offered  an  exhibit,  showing  that  only  1.2  per  cent  of  all  passen* 
gers  carried  excess  baggage.  The  Commission's  own  investiga- 
tion gave  a  considerably  higher  percentage,  but  the  number  does 
not  seem  to  run  over  2  or  possibly  2^  per  cent.  These  figures  war- 
rant the  conclusion  that  the  present  ^^free"  limit  of  150  poimds 
is  sufficient  for  the  needs  of  the  traveling  public  in  general. 

[2,  3]  The  testimony  introduced  by  the  petitioners  deals  with 
the  increase  of  the  baggage  allowance  mainly  with  reference  to 
the  commercial  travelers,  and  not  to  the  rest  of  the  traveling  pub- 
lic. The  contention  is  advanced  that  commercial  travelers  de- 
velop all  the  forces  throughout  the  state,  commercially  and  other- 
wise, that  they  are  producers  of  passenger,  express,  and  freight 
business  for  the  railroads,  and  as  such  they  are  entitled  to  greater 
consideration  than  the  rest  of  the  traveling  public,  and  it  is  to  the 
interests  of  the  railroads  to  carry  a  greater  amount  of  commercial 
baggage  in  that  it  is  the  means  of  creating  greater  business  for 
them.  In  support  of  their  contention  of  the  larger  allowance,  it 
was  shown  that  on  "Around  the  World"  and  "Trans-Pacific" 
tickets  350  pounds  is  allowed,  and  that  Canadian  traveling  sales- 
men enjoy  300  pounds  carried  free.  Both  of  these  were  cited  as 
discriminations,  particularly  the  last,  in  that  Canadian  salesmen 
are  in  competition  with  American,  and,  under  the  joint  checking 
arrangements  existing  between  the  railroads,  they  can,  if  both  the 
point  of  origin  and  the  point  of  destination  of  the  transportation 
are  in  Canada,  pass  through  and  stop  over  in  the  United  States, 
carrying  300  pounds  without  extra  charge.  To  make  the  baggage 
allowance  for  commercial  travelers  greater  than  the  allowance  for 
other  passengers  would  require  either  a  distinction  between  per- 
sons or  between  the  character  of  their  baggage.  The  higher  al- 
lowance for  commercial  baggage  in  Canada  is  based  on  a  distinc- 
tion between  persons,  the  larger  allowance  being  given,  we  under- 
stand, only  to  members  of  certain  commercial  travelers'  organ- 
izations. Under  our  existing  laws,  no  such  distinction  between 
persons  can  be  made.  The  other  distinction  is  that  between  com- 
P.U.R.1917C. 
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mercial  or  sample  baggage  and  personal  baggage.  This  distinc- 
tion is  made  in  all  the  baggage  tariffs  to  the  extent  that  they  are 
defined  separately.  Otherwise  they  stand  on  the  same  basis.  The 
petitioners  testified  thafat  one  time  a  considerably  larger  allow- 
ance had  been  made  for  commercial  baggage,  but  that  this  was 
withdrawn  when  still  more  was  asked  for.  Without  passing  on 
the  point  of  whether  this  Commission  could  make  a  distinction 
between  the  two  kinds  of  baggage  as  regards  the  amount  carried 
without  extra  charge,  we  believe  that  it  would  be  improper  to  do 
80.  The  grounds  for  this  belief  are:  First,  that  a  300  pounds 
"free"  allowance  would  be  too  great  a  departure  from  the  costs  in- 
curred for  the  service ;  and,  second,  the  difficulty  of  making  such 
a  distinction  in  actual  practice.  With  the  railroads  practically 
debarred  from  making  an  examination  into  the  nature  of  the  bag- 
gage offered  for  transportation,  fraud  would  be  practised  on  them 
to  a  considerable  extent  by  persons  making  false  declaration  of 
the  nature  of  their  baggage.  The  railroads  have  many  difficulties 
to  contend  with  at  the  present  time  trying  to  prevent  improper 
use  of  the  baggage  checking  privilege,  and  an  increase  of  the  al- 
lowance for  commercial  baggage  would  encourage  still  further  atr 
tempts  at  misuse.  The  only  practicable  way  of  preventing  this 
would  seem  to  be  to  have  some  means  of  identifying  the  persons 
carrying  commercial  baggage,  and  that  would  come  back  again  to 
the  legal  difficulty  of  discriminating  between  persons. 

[4]  The  other  complaint  as  regards  baggage  is  that  the  excess 
baggage  rates  are  unreasonable,  and  not  properly  proportioned  to 
distance.  On  all  the  larger  railroads  in  the  country,  the  excess 
baggage  rates  are  made  proportional  to  the  ordinary  passenger 
fares.  In  2  cents  fare  territory-,  outside  of  some  states  where 
schedules  are  prescribed  by  statute,  or  by  commission  action,  the 
rates  per  100  pounds  are  based  on  one  sixth  of  the  regular  passen- 
ger fares.  They  average  somewhat  higher  than  this,  however,  due 
to  minimum  rate  of  15  cents  and  to  the  fact  that  rates  are  given 
only  in  multiples  of  5  cents,  and  when  one  sixth  of  the  fare  is  not 
exactly  a  multiple  of  5  cents,  the  next  higher  multiple  is  used. 
This  means  that  the  baggage  rate  is  exactely  one  sixth  of  the  fare 
only  when  the  fare  is  an  exact  multiple  of  30  cents  and  amounts 
to  90  cents  or  over.  In  the  3  cents  fare  territory,  the  rate  is  or- 
dinarily only  12  per  cent  of  the  fare,  so  that  the  rates  are  only  a 
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trifle  higher  than  in  2-eent  fare  territory.  -  The  charges  for 
weights  other  than  100  pounds  are  proportional  to  the  100-pound 
rate.  Some  railroads,  if  the  multiplication  of  the  rate  by  the 
number  of  pounds  gives  a  fractional  result,  collect  the  extra  cent ; 
others  collect  to  the  nearest  multiple,  and  still  others  to  the  next 
higher  multiple  of  5  cents.  The  minimum  charge  on  any  ship- 
ment of  excess  is  25  cents.  The  rates  as  given  are  the  cash  rates. 
The  railroads  concerned  in  this  case,  however,  all  issue  excess 
baggage  books  containing  coupons  to  a  face  value  of  $12.50  and 
$25,  but  sold  for  $10  and  $20,  or  at  afiO  per  cent  discount  This 
form  of  payment  is  commonly  called  scrip. 

As  more  fully  developed  in  the  testimony,  what  the  petitioners 
desire  is  an  excess  baggage  schedule  based  on  12  per  cent  of  the 
passenger  fare,  with  steps  of  1  instead  of  5  cents,  together  with 
a  prepaid  permit  which,  for  a  charge  based  on  the  rate  to  the  final 
destination,  will  permit  of  rechecking  between  intermediate 
points  without  additional  charge.  Ko  complaint  was  entered  with 
regard  to  the  minimum  charge  of  25  cents,  or  the  method  of  deriv- 
ing the  actual  charges  from  the  rates. 

The  petitioners  testified  to  the  heavy  expense  incurred  for  the 
transportation  of  baggage  by  salesmen  who  carry  a  number  of 
sample  trunks.  Instances  were  cited  of  inequalities  of  rates  as 
shown  by  the  fact  that  the  sum  of  locals  was  less  than  the  through 
rate.  Other  instances  were  given,  showing  that  the  baggage  rates 
were  higher  than  express  rates,  especially  after  the  drayage 
charges  at  each  end  incident  to  shipment  as  baggage,  but  not  in 
most  cases  to  shipment  by  express,  were  included  in  the  baggage 
costs.  The  increase  of  the  basis  of  baggage  rates  from  12  per  cent 
to  165  pc^*  cent  and  the  withdrawal  of  competing  passenger  rates 
by  other  than  the  most  direct  routes  with  attendant  increases  in 
baggage  rates  were  cited  as  increasing  the  cost  to  salesmen  of  do- 
ing business.  It  was  testified  that  concerns  in  the  state  were 
placed  at  a  great  disadvantage  in  competing  with  larger  outside 
concerns  through  the  high  charges  for  short  distances,  in  that  the 
salesmen  for  the  local  concerns  made  short  jumps  between  the 
smaller  towns,  while  the  salesmen  for  the  larger  concerns  stopped 
only  in  the  more  important  cities  located  much  greater  distances 
apart    The  use  of  "excess  baggage  prepaid  permits,"  which  for 

the  charges  based  on  final  destination  allow  checking  between  in- 
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termediate  points  to  which  stop-overs  are  authorized  without  extra 
charge,  was  cited  as  giving  the  "foreign''  salesmen  an  especial  ad- 
vantage. Attention  was  called  to  the  lower  excess  baggage  rates 
in  other  states.  Much  eniphasis  was  placed  on  the  greater  consid- 
eration traveling  men  should  receive,  due  to  the  fact  that  tliey 
are  promoters  of  commerce  in  general  and  of  all  kinds  of  busi- 
ness for  the  railroads. 

Exhibits  were  introduced  by  the  respondents  to  show  that  in 
general  excess  baggage  rates  are  very  much  lower  than  express 
rates,  and  in  many  instaitees,  especially  after  the  discount  for 
scrip  is  taken  into  consideration,  are  even  lower  than  first-class 
freight  nttes.  Other  exhibits  were  introduced  to  show  by  summa- 
tions of  rates  at  various  distances  that  the  rates  in  Wisconsin  aver- 
aged lower  than  through  the  country  in  general.  These  exhibits, 
however,  make  no  attempt  to  show  the  relative  amounts  of  bag- 
gage at  the  various  distances,  so  that  no  conclusion  can  be  drawn 
from  them  as  to  whether  the  other  schedules  applied  to  Wisconsin 
business  would  produce  more  or  less  revenue  than  the  one  actually 
in  effect.  Citations  by  the  petitioners  of  instances  in  Wisconsin 
where  the  through  rates  were  more  than  the  sum  of  the  locals 
were  shown  by  reference  to  the  tariffs  to  be  in  error,  but  it  was 
admitted  that  such  situations  are  encountered  in  interstate  rates 
due  to  the  differences  between  state  and  interstate  passenger  fares 
and  baggage  rates.  The  increase  from  12  to  16  J  per  cent  of  the 
passenger  fare  was  shown  to  be  actually  a  decrease  in  excess  bag- 
gage rates,  due  to  the  fact  that  the  change  of  basis  accompanied 
a  change  in  passenger  rates  from  3  to  2  cents  per  mile.  It  was 
testified  for  the  Chicago,  Milwaukee,  &  St.  Paul  Railway  Com- 
pany that  the  baggage  department  is  not  self-sustaining.  This 
point,  however,  is  not  material  inasmuch  as  the  greater  part  of 
the  business  handled  consists  of  so-called  "free"  baggage  paid  for 
in  the  passenger  fare  for  which  no  revenue  is  credited  to  the  bag- 
gage department. 

In  the  express  case  before  this  Commission,  it  was  found  neces- 
sary to  make  a  very  extensive  analysis  of  the  three  cost  elements 
entering  into  every  shipment  in  order  to  derive  the  varying  total 
costs  for  shipmentsf  of  various  weights  moving  various  distances. 
The  first  two  elements,  the  shipment  and  weight  costs,  are  termi- 
nal in  nature.  The  third,  the  weight  distance  cost,  is  a  movement 
P.U.R.1917C. 
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cost  The  same  three  elements  enter  into  baggage  costs.  The 
baggage  terminal  costs  are  very  different  from  the  express  termi- 
nal costs,  due  to  the  facts  that  express  shipments  average  much 
lighter  than  baggage,  that  the  railroad  is  not  responsible  for  bag* 
gage  beyond  its  station,  while  in  the  larger  towns  the  express  com- 
pany collects  from  and  delivers  to  the  residence  or  place  of  busi- 
ngs, and  that  the  accounting  procedure  for  express  is  much  more 
complicated.  The  weight  distance  cost  is,  however,  very  much  the 
same  for  baggage  as  for  express.  It  can  be  loosely  defined  as  the 
cost  of  transporting  between  stations.  This  service  is  performed 
by  the  railroad  for  both  types  of  business  under  very  similar  con- 
ditions. Express  and  baggage  are  ordinarily  handled  on  the  same 
trains,  in  the  same  types  of  cars,  and  very  frequently  in  the  same 
cars.  This  cost  for  express,  including  a  6  per  cent  return  on  the 
investment,  is  found  to  be  something  less  than  .4  cents  per  cwt. 
mile.  Independent  analyses  of  the  cost  of  moving  baggage  be- 
tween stations  give  very  similar  results. 

The  basis  for  excess  baggage  rates  per  hundred  pounds  is  one 
sixth  of  the  passenger  fare.  With  a  2  cents  per  mile  fare,  this 
gives  i  cent  per  cwt.  mile.  This,  without  any  addition  for  the 
cost  of  the  terminal  handling  at  stations,  is  lower  than  the  cost 
found  for  hauling  baggage  between  stations.  The  excess  baggage 
rates  are  actually  somewhat  higher  than  one  sixth  of  the  passenger 
fare,  due  to  the  minimum  baggage  rate  of  15  cents  and  the  fact 
that  rates  are  given  only  in  multiples  of  5  cents,  so  that  for  pas- 
senger fares  of  under  90  cents  the  baggage  rates  average  very 
much  more  than  ^  cent  per  mile,  while  for  fares  of  90  cents  and 
over  they  are  somewhat  higher  except  when  the  fare  is  an  exact 
multiple  of  30  cents.  Investigation  of  the  cost  of  terminal  han- 
dling of  baggage  at  stations  shows  that  this  cost  is  great  enough 
to  offset  the  difference  between  ^  cent  per  cwt.  mile  and  the  actual 
rate  in  nearly  all  cases,  especially  if  the  lower  rate  available 
through  the  use  of  scrip  is  considered.  The  terminal  costs  are 
also  found  to  be  high  enough  to  justify  the  minimum  rate  of  15 
cents. 

Eate  steps  of  1  cent,  as  requested  by  the  petitioners,  are  theoret- 
ically more  nearly  correct  than  steps  of  5  cents,  but  the  larger 
steps  possess  the  advantage  that  charges  can  be  more  readily  com- 
puted from  them.  Our  investigations  have  shown  that  the  excess 
P.U.R.1917C. 
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baggage  revenues  are  not  in  excess  of  the  total  costs,  iilcluding  a 
fair  rate  of  return  on  the  investment,  of  conducting  this  part  of 
the  business.  Since  such  is  the  case,  a  change  to  1-cent  steps 
would  in  all  fairness  require  that  decreases  in  some  rates  pro- 
duced by  such  a  change  be  offset  by  equal  increases  in  others. 

[5]  The  other  request  of  the  petitioners  as  regards  baggage 
is  for  a  "prepaid  permit,"  which  for  a  charge  based  on  the  rate 
to  final  destination  will  permit  of  stop-overs  at  intermediate 
points  without  additional  charge.  As  loug  as  the  separate  fares 
for  the  journeys  between  intermediate  points  are  each  as  great 
as  90  cents  so  that  the  separate  baggage  rates  exceed  the  mini- 
mum, the  sum  of  such  rates  is  the  same  or  only  slightly  higher 
than  the  through  rate,  so  that  no  or  only  little  advantage  would 
be  gained  by  the  use  of  a  stop-over  permit.  If,  however,  the 
separate  journeys  are  short,  the  sum  of  the  separate  baggage 
rates  may  be  several  times  greater  than  the  through  rate,  so 
that  there  would  be  considerable  advantages.  The  terminal 
handlings  and  costs  for  each  stop-over  are  as  great  as  for  the 
through  movement.  If  the  15-cent  rate  minimum  and  the 
through-movement  rate  are  both  no  more  than  reasonable  from 
the  standpoint  of  cost,  then  movements  between  the  same  points 
with  intermediate  stop-overs  for  the  same  charge  would  be  con- 
siderably more  than  reasonable.  The  disadvantage  of  local  sales- 
men as  compared  with  "foreign"  salesmen  enjoying  the  use  of 
prepaid  permits  on  transportation  to  Rocky  Mountain  or  Pa- 
cific Coast  territory  is  not  considered  as  serious  inasmuch  as 
the  stop-over  privileges  are  limited,  and  such  salesmen  ordi- 
narily  make  jumps  for  which  the  baggage  rate  is  greater  than 
the  minimum, — a  state  of  affairs  that  tends  to  minimize  the 
advantage  of  the  prepaid  permits. 

The  Interstate   Commerce  Commission  recently  had  under 

consideration  interstate  baggage  rates  throughout  the  country. 

It  refused  to  alter  these  rates  in  any  of  the  particulars  with 

which  this  case  is  concerned.     In  Wisconsin  these  rates  are  on 

the  same  basis  as  are  the  interstate  rates.    The  facts  shown  with 

regard  to  costs,  and  the  advantage  of  uniformity  of  state  and 

interstate  rates,  are  considerations  which  outweigh  the  fact  of 

lower  rates  in  other  states,  and  the  theoretical  closer  approach 

to  correctness  of  1-cent  steps. 
P.U.R.1917C. 
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[6]  The  objections  to  granting  greater  "free"  allowances  of 
baggage  to  commercial  salesmen  than  to  the  rest  of  the  travel- 
ing public  apply  also  to  granting  commercial  travelers  lower 
rates.  To  all  practical  purposes  commercial  travelers  do  enjoy 
lower  rates  through  the  use  of  excess  baggage  books  sold  at  a 
discount  of  20  per  cent  from  their  face  value.  These  books  are 
open  to  sale  to  all  comers,  but,  since  commercial  travelers  seem 
to  be  the  only  habitual  carriers  of  excess  baggage,  they  are 
practically  the  only  ones  to  whom  it  is  profitable  to  make  the 
initial  expenditure  of  $10,  the  smallest  amount  for  which  such 
books  are  sold. 

[7]  Another  part  of  the  copiplaint  relates  to  the  issuance  of 
a  500-mile  mileage  book  at  the  rate  of  2  cents  per  mile,  llie  peti- 
tioner requesting  a  book  good  only  intrastate  in  Wisconsin  and 
over  only  one  line  of  road.  The  arguments  advanced  in  favor 
of  such  a  book  are  the  great  advantage  of  mileage  over  ordinary 
tickets  in  the  saving  of  time  in  buying  tidkets  at  crowded  sta- 
tions and  the  resultant  greater  ease  in  handling  baggage.  It 
was  testified  that  in  case  of  close  connections  the  tinje  required 
to  purchase  a  ticket  would  in  many  cases  leave  insufficient  time 
for  checking  baggage,  and  a  considerable  part  of  the  day  might 
be  lost  to  the  traveler*  It  was  admitted  that  mileage  books  were 
obtainable  at  the  time  the  complaint  was  filed,  but  it  was  con- 
tended that  $40,  the  price  of  the  2,000-mile  book,  the  cheapest 
available,  required  too  large  an  immediate  outlay  to  meet  the 
requirements  of  the  average  traveling  salesman. 

The  respondents  maintained  that  there  would  be  no  saving 
by  the  use  of  such  a  book,  inasmuch  as  the  rate  of  2  cents  per 
mile  applied  ako  to  regular  tickets,  and  that  the  2,000-mile  in- 
terchangeable book,  issued  throughout  a  number  of  states,  good 
on  forty-four  lines  and  in  Wisconsin  on  nine  lines,  was  so  far 
preferable  to  a  500-jnile  book,  good  only  locally  in  Wisconsin 
on  only  one  line  of  road,  that  there  would  be  little  call  for  it. 
Objection  was  also  made  to  the  500-mile  book,  on  the  ground 
that  it  would  mean  additional  expense  in  the  accounting  de- 
partment, and  would  afford  greater  opportunity  for  the  misuse 
of  the  baggage-checking  privilege. 

Since  the  original  case  was  heard,  the  situation  as  regards  the 
mileage  books  has  greatly  changed.  With  the  increase  of  inter- 
P.U.R.1917C. 
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state  passenger  fares,  authorized  by  the  Interstate  Commerce 
Commission,  to  2.4  cents  per  mile,  the  carriers  have  discon- 
tinued the  sale  of  the  2,000  interchangeable  mile  books  at  the 
rate  of  2  cents  per  mile.  Another  book,  good  for  2,000  miles 
for  interstate  travel  only,  has  been  issued,  and  is  sold  for  $45 
or  at  the  rate  of  2.25  cents  per  mile.  This  rate,  of  course,  is 
higher  than  the  passenger  fare  now  existing  in  Wisconsin,  so 
that  it  is  of  little  value  for  intrastate  travel  in  Wisconsin.  As 
a  result  of  this  change  there  is  to-day  no  form  of  mileage,  good 
intrastate  in  Wisconsin,  now  issued  by  the  Chicago  &  North- 
western Railway  Company;  none  by  the  Chicago,  Milwaukee, 
&  St.  Paul  Railway  Company  except  a  1,000-mile  book  sold  at 
$20,  but  intended  for  use  in  connection  with  the  movements  of 
circuses,  and  sold  only  at  the  general  office  in  Chicago ;  and  none 
by  the  Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie  Railway  Com- 
pany except  the  3,000-mile  form  sold  for  $67.50,  but  accepted 
for  intrastate  transportation,  detachments  being  made  on  the 
basis  of  2  cents  per  mile.  Several  of  the  other  carriers  to  which 
the  Wisconsin  2-cent  fare  law  applies  honor  mileage  selling  at 
the  higher  rate  in  the  same  manner  as  does  the  Minneapolis, 
St  Paul,  &  Sault  Ste.  Marie  Railway  Company.  No  form  of 
mileage  is  issued  by  the  Chicago,  Burlington,  &  Quincy  which 
is  honored  for  intrastate  transportation  in  Wisconsin.  Appar- 
ently the  only  mileage  in  such  form  as  issued  to  meet  the  intra- 
state fare  situation  in  Wisconsin  is  the  500-mile  family  ticket 
issued  by  the  Green  Bay  &  Western  and  its  subsidiary  lines  at 
the  rate  of  2  cents  per  mile. 

The  extensive  use  of  mileage  transportation  in  the  2-cent  fare 
territory  when  there  was  no  advantage  over  local  tickets  from 
the  rate  standpoint  is  proof  to  our  minds  that  mileage  transpor- 
tation possesses  enough  advantages  to  justify  its  existence.  We 
are  convinced  that  some  form  of  mileage  should  be  issued  for 
intrastate  transportation  over  the  main  railway  lines  in  Wis- 
consin at  the  existing  rate  of  2  cents  per  mile.  The  petition 
asks  for  a  500-mile  book  good  only  on  the  line  issuing  it.  The 
withdrawal  of  the  2,000-mile  2  cents  per  mile  interchangeable 
books  has  left  most  of  the  roads  with  no  or  only  awkward  forms 
of  mileage  for  intrastate  travel.  Some  convenient  form  is  es- 
sential. Therefore,  we  believe  that  the  roads  involved  in  this 
P.U.R.1917C. 
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complaint  to  which  the  2-cent  fare  law  is  applicable  should 
issue  a  500-mile  mileage  book  at  the  rate  of  2  cents  per  mile, 
good  only  on  the  line  of  the  issuing  carrier.  It  may  be,  how- 
ever, that  a  2,000  mileage  form  good  interchangeably  on  the 
lines  of  the  Chicago,  Milwaukee,  &  St.  Paul  Kailway,  the  Chi- 
cago &  Northwestern  Railway,  the  Chicago,  St.  Paul,  Min- 
neapolis, &  Omaha  Eailway,  and  the  Minneapolis,  St.  Paul,  & 
Sault  Ste.  Marie  Eailway,  would  be  more  convenient.  If  it 
is  so  considered,  these  four  lines  may  issue  such  interchange- 
able 2,000-mile  book  in  lieu  of  the  500-mile  book  which  this 
order  requires. 

[8]  At  the  later  hearings  of  the  case,  the  complaint  was  so 
amended  as  to  include  a  petition  for  the  extension  of  the  time 
allowed  under  the  present  tariff  for  the  free  storage  of  baggage, 
and  to  decrease  the  charge  of  25  cents  for  the  first  24  hours  to 
10  cents  for  the  first  24  hours. 

The  present  tariff  rule  regarding  storage  is  as  follows: 

"Storage  will  be  charged  on  each  piece  of  baggage,  either  in- 
bound or  outbound,  checked  or  unchecked,  remaining  at  the  sta- 
tion over  24  hours,  as  follows: 

"The  first  24  hours,  free. 

"The  second  24  hours,  or  fraction  thereof,  25  cents. 

"For  each  succeeding  24  hours,  or  fraction  thereof,  10  cents." 

One  exception  is  noted  to  this  schedule  and  that  is  that  bag- 
gage received  at  any  time  Saturday  will  be  held  until  the  same 
hour  Monday  without  charge,  and  baggage  received  any  time 
Sunday  will  be  held  until  midnight  Monday  without  charge. 
If,  however,  baggage  is  removed  later  than  the  time  stated  Mon- 
day, then  Sunday  must  be  included  in  computing  the  charge. 
Legal  holidays  are  considered  in  the  same  light  as  Sundays. 

The  petitioners  desire  that  the  free  time  be  extended  from 
24  hours  to  48  hours,  so  that  the  traveling  salesman  who  returns 
to  his  home  station  on  a  Friday  may  have  his  baggage  held  at 
the  station  until  Monday  without  paying  storage  thereon.  It  is 
our  opinion  that  the  24  hours  free  limit  is  not  an  unreasonable 
one.  Station  baggage  rooms  are  wholly  dissimilar  from  public 
warehouses.  The  charge  exacted  is  not  made  as  a  revenue  pro- 
ducer, but  is  rather  in  the  nature  of  a  penalty  that  baggage 
rooms  may  be  kept  open  for  the  handling  of  correct  business. 
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It  is  probable  that  the  great  bulk  of  baggage  coming  into  a 
station  is  claimed  within  two  or  three  hours  after  its  arrival, 
with  the  possible  exception  of  the  traveling  men's  baggage,  which 
may  remain  in  the  station  over  Sunday.  The  average  traveler, 
however,  when  he  completes  his  journey,  waAts  his  baggage  im- 
mediately. An  extension  of  time  and  a  decrease  in  the  charge 
would  doubtless  result  in  considerably  more  congestion  at  sta- 
tions, and  particularly  at  the  stations  in  larger  cities  where 
traveling  salesmen  with  sample  trunks  are  accustomed  to  spend 
Sunday.  As  a  result  of  this  congestion  there  is  the  likelihood 
of  more  injury  to  the  baggage,  with  the  resultant  expense  to  the 
carriers  for  the  payment  of  damage. 

[9]  The  exception  to  the  rule  governing  storage,  viz.,  that  if 
baggage  is  not  removed  on  Monday  by  the  time  corresponding 
to  the  time  it  was  received  on  Saturday,  that  Sunday  time  shall 
be  computed  in  figuring  charges,  does  not  appear  to  us  to  be 
reasonable.  It  may  easily  work  injustice  to  many  travelers. 
In  lieu  of  this  exception  the  carriers  should  make  a  notation  in 
their  tariffs  that  Sundays  and  holidays  are  not  to  be  included  in 
computing  storage  charges. 

It  is  therefore  ordered  that  the  carriers  which  are  parties  to 
this  complaint  on  whose  lines  the  maximum  fare  for  intrastate 
passenger  transportation  is  2  cents  per  mile  issue  and  sell  a  500- 
mile  mileage  book  for  $10,  good  for  a  period  of  one  year  from 
date  of  sale  for  intrastate  passenger  transportation,  over  each 
line  within  the  state  of  Wisconsin;  or  in  lieu  thereof  that  the 
respondents  Chicago,  Milwaukee,  &  St.  Paul,  Chicago  &  North- 
western, Chicago,  St.  Paul,  Minneapolis,  &  Omaha,  and  the 
Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie  Railway  Companies, 
may  issue  an  interchangeable  2,000-mile  mileage  book  to  sell 
for  $40,  good  for  a  period  of  one  year  from  date  of  sale  for 
intrastate  passenger  transportation  over  any  and  all  of  the  four 
lines  within  the  state  of  Wisconsin. 

It  is  further  ordered  that  the  carriers  cancel  the  rule  relating 

to  the  charging  of  storage  for  baggage  held  over  Sundays  and 

l^al  holidays,  and  substitute  in  lieu  thereof  a  rule  that  Sundays 

and  legal  holidays  shall  not  be  included  in  computing  storage 

charges. 
P.U.R.1917C. 
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All  other  matters  herein  considered  are  dismissed  without 
prejudice.    Dated  at  Madison,  this  3d  day  of  January,  1917. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson, 
Walter  Alexander,  Henry  R.  Trumbower,  Commissioners. 


WISCONSIN  RAIIiROAD  COMMISSION. 

BE  MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT 
COMPANY  et  al. 

Bates ^ Emergency^ What  do^s  not  constitute. 

No  emergency,  within  the  meaning  of  a  statute  (§  1797-28  of  the 
Wisconsin  Statutes)  authorizing  a  Commission  to  amend  or  suspend 
existing  schedules  of  railway  rates  in  case  of  emergency,  is  shown  to 
exist,  pending  the  revaluatioo  of  the  company's  property  to  determine 
the  reasonableness  of  its  rates,  by  mere  evidence  that  the  cost  of  op- 
eration has  increased,  by  reason  of  the  general  increase  in  the  cost  of 
labor  and  materials  so  as  to  make  the  revenues  noncompensatory. 

[January  16,  1917.] 

Petition  of  the  Milwaukee  Electric  Railway  &  Light  Com- 
pany and  the  Milwaukee  Light,  Heat,  &  -Traction  Company  for 
^m  order  prescribing  rates  of  fare  and  limits  of  zon^  and  a  modi- 
fication of  orders  affecting  service  and  for  other  relief ;  dismissed. 

By  the  Commission:  On  [N'ovember  6,  1915,  petitioners  in 
this  case  filed  with  the  Commission  a  petition  requesting  an  in- 
vestigation of  rates  of  fare  and  service,  and  alleging  that  the  pres- 
-ent  rates  of  fare  and  orders  pertaining  to  service  are  unreasonable 
and  unjust,  imposing  upon  petitioners  expenditures  held  by  the 
petitioners  to  be  confiscatory,  and  asking  relief  from  the  orders 
and  conditions  as  set  forth. 

A  complete  valuation  had  not  been  made  of  the  petitioners' 
property  since  four  or  five  years  prior  to  the  filing  of  the  petition 
of  November  6,  1915.  The  Commission  deemed  it  inadvisable  to 
proceed  with  a  hearing  and  investigation  of  the  matters  set  forth 
in  the  petition  until  the  completion  of  a  revaluation  of  the  peti^ 
iioners'  property.  It  was  thought  at  the  time  that  this  revalua- 
tion could  be  completed  in  the  course  of  one  year,  but  due  to  dif- 
ficulties unforeseen  at  that  time  this  valuation  has  not  as  yet  been 
<?ompleted.  It  was  the  opinion  of  the  Commission  that  such  re- 
P.UJ1.1917C.  7 
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valuation  could  and  should  be  completed  and  available  for  use  in 
the  proceedings  instituted  by  the  petitioners  November  6,  1915. 

Between  the  time  of  filing  the  petition  of  November  6,  1915, 
and  December,  1916,  several  requests  were  made  to  the  Commis- 
sion by  the  Milwaukee  Electric  Kailway  &  Light  Company  and 
the  Milwaukee  Light,  Heat,  &  Traction  Company,  asking  for  a 
hearing  and  determination  of  the  matters  complained  of  in  their 
petition  of  November  6,  1915,  but  the  Commission  did  not  deem 
it  advisable  to  proceed  as  requested  until  the  revaluation  hereto- 
fore referred  to  had  been  completed. 

On  December  20th  the  Commission  received  the  petition  under 
which  the  present  proceedings  have  been  held.  This  petition, 
after  calling  attention  to  the  filing  of  the  petition  of  November 
6,  1915,  recites  that  since  that  time  difficulties  have  been  ex- 
perienced in  the  operation  of  the  petitioners'  railway  systems  due 
to  increased  costs  of  labor  and  material,  and  to  their  inability  to 
put  into  efifect  certain  changes  in  the  hours  of  service  and  pay 
of  employees,  and  further  reciting  that  the  present  situation  is 
such  as  to  constitute  an  emergency  requiring  relief  forthwith  and 
immediate  alteration  and  amendment  of  the  rates  and  schedules 
of  petitioners'  railways. 

The  city  of  "Milwaukee,  through  its  city  attorney,  filed  an  an- 
swer to  the  above  petition  in  which  the  city  avers  that  the  above- 
named  emergency  conditions  as  claimed  by  the  petitioners  can 
be  met  through  means  other  than  a  change  in  the  rates  of  fare 
and  modification  of  service  orders. 

Hearings  were  held  in  the  city  of  Milwaukee  January  4:th,  5th, 
6th,  and  15th,  1917,  and  the  following  appearances  were  entered: 

Miller,  Mack,  &  Fairchild,  by  Edwin  S.  Mack,  and  Van  Dyke, 
Shaw,  Muskat,  &  Van  Dyke,  by  James  D.  Shaw,  attorneys  on 
behalf  of  the  petitioners:  Clifton  Williams,  City  Attorney,  on 
behalf  of  the  city  of  Milwaukee :  J.  P.  Beuscher,  appearing  on 
behalf  of  the  Federal  Rubber  Manufacturing  Company,  Power  & 
Mining  Machinery  Company,  Cudahy  Brothers'  Company,  Helm- 
holz  Mitten  Company,  Obenberger  Drop  Forge  Company,  Mil- 
waukee Vinegar  Works,  W.  J.  Riley,  attorney  for  South  Mil- 
waukee, appearing  on  its  behalf;  G.  C.  Dutcher,  attorney  for  the 
city  of  Cudahy ;  A.  B.  Houghton,  attorney  fpr  the  city  of  Wan- 

watosa ;  E.  W.  Van  Dyke,  attorney  on  behalf  of  Cudahy  Com- 
P.U.R.1917C. 
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mercial  Association;  J.  E.  Tiemey,  attorney  on  bebalf  of  the 
city  of  West  Allis ;  IL  S.  Witte,  attorney  on  behalf  of  the  village 
of  Xorth  Milwaukee;  F.  X.  Boden,  attorney  for  the  town  of 
Lake;  George  H.  Gabel,  attorney  for  village  of  East  Milwaukee; 
Churchill,  Bennett,  &  Churchill,  by  W.  H.  Churchill,  attorney 
representing  the  town  of  Milwaukee ;  and  K  C.  Manson,  attorney 
on  behalf  of  the  Greater  Milwaukee  Association. 

Counsel  for  the  city  of  Milwaukee,  joined  by  counsels  for  the 
different  municipalities  and  interests,  asked  for  a  summary  dis* 
missal  of  the  petition  or  for  a  continuation  until  the  Commission 
had  completed  a  valuation  of  the  physical  property  of  the  peti- 
tioners. The  Commission  did  not  deem  it  proper  to  dismiss  the 
case  without  hearing. 

This  proceeding  is  brought  under  §  1797-28  of  the  statutes, 
which  reads  as  follows:  "The  Commission  shall  have  power, 
when  deemed  by  it  necessary  to  prevent  injury  to  the  business 
or  interests  of  the  people  or  railroads  of  this  state  in  consequence 
of  interstate  rate  wars,  or  in  case  of  any  other  emergency  to  be 
judged  of  by  the  Commission,  to  temporarily  alter,  amend,  or, 
with  the  consent  of  the  railroad  company  concerned,  suspend  any 
existing  passenger  rates,  freight  rates,  schedules  and  orders  on 
any  railroad  or  part  of  railroad  in  this  state.  Such  rates  so  made 
by  the  Commission  shall  apply  on  one  or  more  of  the  railroads 
in  this  state  or  any  portion  thereof  as  may  be  directed  by  the 
Commission,  and  shall  take  effect  at  sudi  time  and  remain  in 
force  for  such  length  of  time  as  may  be  prescribed  by  the  Com- 
mission."    [Stat  1911,  chap.  87.] 

Petitioners  introduced  testimony  and  exhibits  to  show  that  cost 
of  operation  had  increased,  due  to  the  general  increase  in  cost  of 
labor  and  of  practically  all  materials  purchased  for  use  of  the 
petitioning  companies;  that  changes  were  necessary  in  rates  of 
pay  and  hours  of  labor  in  order  that  the  companies  might  be  en- 
abled to  maintain  the  required  number  of  employees  to  properly 
operate  the  properties,  and  that  the  revenues  were  not  suflScient  to 
properly  compensate  the  petitioners  for  the  increased  cost  of  labor 
and  material. 

The  position  of  the  city,  as  set  forth  in  its  answer  to  this  peti- 
tion and  in  answer  to  the  petition  of  November  6,  1915,  was 

reiterated  and  made  a  part  of  the  record  in  this  proceeding. 
P.U.R.1917C. 
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After  the  city  had  proceeded  at  some  length  in  the  cross-examina- 
tion, counsel  was  requested  by  the  Commission  to  defer  further 
cross-examination  until  the  petitioners  had  completed  their  case, 
and  it  was  understood  that  the  city  was  ready  to  introduce  evi- 
dence supporting  its  contention  that  no  emergency  existed.  Here 
the  matter  rested  so  far  as  the  hearing  and  introduction  of  evi- 
dence was  concerned. 

The  only  question  before  the  Commission  is  to  determine 
whether  such  an  emergency  exists  as  is  contemplated  by  the  stat- 
ute under  which  this  petition  is  filed  and  these  proceedings  are 
held. 

In  considering  this  matter  the  first  thing  to  determine  is  the 
meaning  of  the  word  "emergency"  as  used  in  §  1797-28  of  the 
statutes. 

It  is  noticed  that  in  this  section  the  word  "emergency"  as  used 
implies  that  something  entirely  out  of  the  ordinary  must  super- 
impose its  influence  in  order  that  the  Commission  shall  act  under 
this  section. 

Other  sections  of  the  railroad  act  provide  for  proceedings 
now  pending  before  the  Commission  on  the  petition  of  the  Mil- 
waukee Electric  Kailway  &  Light  Company  and  the  Milwaukee 
Light,  Heat,  &  Traction  tompany  of  November  6,  1915,  for  tlie 
investigation  of  the  reasonableness  of  rates  of  fare  and  service 
requirements  so  far  as  adequate  return  to  the  companies  is  con- 
cerned. That  proceeding  necessarily  involves  a  careful  and  dis- 
criminating investigation.  The  provisions  of  §  1797-28  were 
intended  to  apply  to  situations  unusual,  unforeseen,  and  out  of 
the  ordinary,  such  as  could  not  be  adequately  or  efficiently  handled 
in  ordinary  proceedings,  and  it  was  expected  that  such  emergency 
action  would  be  more  or  less  temporary  in  its  result  and  scope. 
Such  necessity  must  be  a  pressing  one, — an  exigency,  and  the  con- 
ditions or  occurrences  responsible  for  such  emergency  must  threat- 
en serious  loss  or  inconvenience  to  the  public  directly,  or  in- 
directly through  loss  to  the  company  or  companies  involved.  Were 
the  petitioning  companies  threatened  with  receivership,  it  is  pos- 
sible that  this  provision  of  the  statutes  might  be  applicable.  No 
such  situation  is  presented. 

In  the  administration  of  the  affairs  of  all  large  business  con- 
cerns, serious  problems  continually  arise  as  to  the  policy  of  such 
P.U.R.1917C. 

Digitized  by 


Google 


RE  MILWAUKEE  ELECTRIC  R.  &  L.  CO.  101 

concerns  relative  to  wages  and  hours  of  service  of  employees,  and 
a  determination  of  these  matters  rests  in  the  sound,  broad,  busi- 
nesslike discretion  of  the  management,  taking  into  consideration 
all  public  interests  wherever  the  public  is  involved.  The  deter- 
mination of  compensation  and  hours  of  service  of  employees  is 
certainly  not  a  matter  for  decision  by  this  Commission. 

A  careful  review  and  examination  of  the  evidence  presented  by 
the  petitioners  has  been  made,  and  to  our  minds  the  testimony 
is  rather  directed  to  the  issues  which  must  be  decided  by  this 
Commission  in  other  regular  proceedings  now  pending  before  it. 

The  testimony  and  exhibits  presented  have  in  no  way  conduced 
us  that  any  unusual  condition  or  any  emergency  within  the  mean- 
ing of  §  1797-28  has  arisen.  No  useful  purpose  would  now  be 
served  by  discussing  in  detail  the  questions  relating  to  income 
and  operating  expenses  which  must  be  ultimately  decided  in  the 
regular  proceedings  shortly  to  be  heard  in  full.  The  evidence 
discloses  no  lack  of  ability  of  the  petitioners  to  continue  to  oper- 
ate the  property  as  it  has  been  operated  in  thejpast 

We  do  not  deem  it  necessary,  in  order  to  prevent  injury  to  the 
business  of  the  petitioners,  or  to  the  interests  of  the  people,  to 
grant  the  emergency  relief  requested. 

Every  effort  will  be  made  by  the  Commission  to  expedite  the 
work  of  revaluing  the  property  of  the  petitioners  and  hear  the 
main  case  now  pending  under  the  petition  of  November  6,  1915, 
and  to  make  a  thorough,  careful,  and  speedy  investigation  of  the 
issues  presented  for  decision  in  that  case. 

It  is  therefore  ordered,  that  the  petition  of  the  Milwaukee  Elec- 
tric Railway  &  Light  Company  and  the  Milwaukee  Light,  Heat, 
&  Traction  Company,  filed  on  December  20,  1916,  be,  and  the 
same  hereby  is,  dismissed. 

Dated  at  Milwaukee,  Wisconsin,  the  .16th  day  of  January, 
1917. 

Railroad  Commission  of  Wisccmsin,  by  Walter  Alexander, 

Henry  Trumbower,  Commissioners. 
P.U.R.1917C. 


Digitized  by 


Google 


102  CX)NNECTICUT  SUPREME  COURT  OF  ERRORS. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 

NEW  BRITAIN  GASLIGHT  COMPANY 

V. 

ROOT  et  al. 

(—  Conn.  — ,  99  Atl.  659.) 

Service  ^  Jurisdiction  of  Commdsaion  ^  Extension  into  chartered  hut 
unoccupied  territory, 

1.  The  Connecticut  Commission,  under  chapter  128  of  the  Public 
Acts  of  1911,  as  amended  by  chapter  225  of  the  PubHc  Acts  of  1913, 
has  jurisdiction  of  a  petition  for  extension  of  service  to  a  portion  of 
territory  which  a  public  utility  is  authorized  by  its  charter  to  serve, 
although  it  has  never  undertaken  to  furnish  service  or  exercise  its  fran- 
chise therein. 

Appeal  and  review  ^  Sufficiency  of  records -^  Necessity  of  hearing. 

2.  A  court  is  not  justified  in  setting  aside  as  unreasonable  an  order 
of  a  Commission  directing  extension  of  service  merely  on  a  record 
showing  that  the  prospective  present  return  therefrom  would  be  inade- 
quate, there  being  nothing  definite  as  to  future  prospects,  especially 
where  the  statutes  dealing  with  procedure  contemplate  a  hearing  before 
the  court. 

Appeal  and  review  ^^  Sufficiency  of  petition  as  ground  for -^Waiver. 

3.  A  petition  for  an  extension  of  service  is  not  open  to  attack,  on 
appeal,  on  the  technical  objection  that  it  did  not  pursue  the  statute 
and  allege  that  the  company  had  unreasonably  failed  or  refused  to  pro- 
vide the  desired  service,  especially  if  the  company^  by  silence  before 
the  Commission,  waives  it. 

[December  19,  1916.] 

Appeal  from  a  judgment  of  the  Superior  Court  of  Hartford 
County,  William  S.  Case,  Judge,  revei-sing  an  order  of  the  Pub- 
lic Utilities  Commission  ordering  the  New  Britain  Gaslight 
Company  to  extend  service  to  petitioners  therefor ;  judgment  set 
aside  and  new  trial  ordered. 

Appearances:  George  E.  Hinman,  of  Willimantic,  and  John 
F.  Forward,  of  Hartford,  for  appellants ;  John  Walsh  and  James 
E.  Cooper,  both  of  New  Britain,  for  appellee. 

Prentice,  Ch.  J.,  delivered  the  opinion  of  the  court: 
The  New  Britain  Gaslight  Company  is  a  Connecticut  corpora- 
tion empowered  by  its  charter  to  manufacture  and  sell  gas  for 
lighting  and  other  purposes  in  the  town  and  city  of  New  Britain 
and  the  adjoining  towns  of  Berlin  and  Newington.  It  has  never 
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undertaken  to  furnish  service  or  exercise  its  franchise  in  the 
latter  town,  and  has  no  mains,  conduits,  or  other  necessary  equip- 
ment within  it  so  to  do.  Maple  Hill  is  a  section  of  that  town 
lying  easterly  of  the  New  Britain  line  and  distant  approximately 
12,000  feet,  measured  along  the  highway,  from  the  company's 
nearest  main. 

October  29,  1915,  certain  residents  of  this  section  presented 
their  petition  to  the  Public  Utilities  Commission  representing 
that  they  were  desirous  of  being  served  by  the  company,  and  had 
several  times,  vnthout  success,  requested  such  service,  and  pray- 
ing for  a  hearing  in  the  matter.  After  due  notice  to  the  com- 
pany and  a  hearing,  the  Commission  found  that  the  company  bad 
unreasonably  failed  or  refused  to  furnish  the  petitioners  with 
service  at  reasonable  rates,  and  ordered  it  to  extend  its  mains  to 
the  Maple  Hill  section,  and  supply  the  inhabitants  of  that  local- 
ity with  gas.  The  order  permitted  the  company  for  a  period  of 
three  years  from  the  date  of  installation  to  so  far  depart  from  its 
r^ular  rates  charged  in  New  Britain  as  to  charge  each  customer 
on  the  Maple  Hill  extension  a  minimum  annual  rate  of  not  more 
than  $15. 

[1]  From  this  order  the  company  appealed,  alleging  the  fore- 
going facts,  which  were  admitted,  either  by  the  pleadings  or 
orally  to  the  court,  and  embodying  in  the  appeal  by  reference 
the  Commission's  finding  and  order.  No  other  facts  of  practical 
importance  in  the  determination  of  the  question  before  us  or 
passed  upon  by  the  superior  court  were  alleged  or  approved.  In 
this  situation  the  appeal  came  before  the  court,  which,  without 
a  hearing  upon  the  facts,  which  the  parties  were  ready  to  enter 
upon,  and  upon  the  admitted  all^ations  of  the  complaint  and 
the  contents  of  the  finding  of  the  Commission,  ruled:  (1)  That 
the  Commission  was  without  power  in  the  premises;  and  (2)  that 
the  record  negatived  the  filiding  of  the  Commission  that  the  com- 
pany had  acted  unreasonably  in  not  giving  the  desired  service. 

In  the  first  of  these  rulings  there  was  error.  Section  24  of 
diapter  128  of  the  Public  Acts  of  1911,  as  amended  by  §  1,  chap. 
225,  of  the  Public  Acts  of  1913,  which  upon  its  enactment  be- 
came a  part  of  the  company's  charter,  reads,  omitting  the  unim- 
portant provision  as  to  a  hearing,  and  including  its  title,  as  fol- 
lows: '^Rates  and  Service  Affecting  a  Single  Person. — If  any 
P.UJt.l9l7C. 
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public  senuce  company  shall  unreasonably  fail  or  refuse  to  fur- 
nish adequate  service  at  reasonable  rates  to  any  person  within  the 
territorial  limits  withiii  which  such  company  has,  by  its  charter, 
Authority  to  furnish  such  service,  such  person  may  bring  his  writ- 
ten petition  to  the  Commission  alleging  such  failure  or  refusal, 
.  .  .  Upon  said  hearing  the  Commission  may,  if  it  finds  that 
such  company  has  unreasonably  failed  or  refused  to  furnish  such 
person  with  adequate  service  at  reasonable  rates,  prescribe  the 
ser\dce  to  be  furnished  by  such  company  to  such  person,  and 
the  conditions  under  which,  and  maximum  rates  or  charges  at 
which,  such  service  shall  be  furiiished.  Such  company  shall 
thereafter  furnish  such  service  to  such  person  in  accordance  with 
the  conditions  so  prescribed,  and  shall  not  thereafter  demand 
or  collect  any  rate  or  charge  for  such  service  in  excess  of  the 
maximum  rate  or  charge  so  prescribed." 

Here  the  legislative  intent  as  to  the  scope  of  the  Commission's 
authority  is  expressed  in  language  apparently  free  from  am- 
biguity or  uncertainty  of  meaning.  The  express  provision  is 
that  its  authority  extends  to  ordering  service  to  be  given  and 
prescribing  its  character  and  conditions  and  the  maximum  rates 
chargeable  therefor  whenever  and  wherever  within  the  territorial 
limits  within  which  a  public  service  corporation  has,  by  its  char- 
ter, authority  to  furnish  such  service  it  has  unreasonably  failed 
or  refused  to  do  so.  This  language,  so  clear,  direct,  and  definite, 
would  seem  susceptible  of  but  one  meaning;  to  wit,  that  the  juris- 
diction of  the  Commission  extends  to  all  situations  of  unreason- 
able failure  or  refusal  to  furnish  adequate  sendee  at  reasonable 
rates  within  its  charter  territory. 

Counsel  for  the  company,  however,  insist  that  there  are  va- 
rious considerations  to  be  drawn  from  the  section  itself  and  its 
comparison  with  the  two  immediately  preceding  it  in  the  act  of 
which  it  forms  a  part,  which,  taken  together,  lead  to  the  con- 
clusion that  its  provisions  are  less  comprehensive.  They  say  that 
it  thus  appears  that  the  jurisdiction  of  the  Commission  as  estab- 
lished by  this  section  is  a  comparatively  narrow  one  confined  to 
the  prevention  of  discriminations  against  individual  residents 
within  the  territory  the  corporation  has  chosen  to  occupy  and 
serve,  and  that  it  does  not  extend  to  directing  extensions  of  serv- 
ice into  new  or  unoccupied  districts.  In  aid  of  this  contention 
P.U.R.1917C. 
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we  are  asked  to  read  §  24  in  connection  with  the  two  preceding 
sections,  and  examine  their  titles.  Section  22  deals  with  plants 
and  equipment,  and  may  be  dismissed  as  throwing  little  light 
npon  the  matter  in  controversy.  Section  23,  bearing  the  title 
''Rates  and  Service  Affecting  Many  Persons,''  like  §  24,  deals 
with  rates  and  service,  and  to  that  extent  they  are  closely  related. 

The  most  significant  thing  appearing  in  the  comparison  of 
these  two  sections  is  that,  if  §  24  is  to  be  given  the  narrow  con- 
struction attributed  to  it,  our  law  affords  no  means  of  relief  to 
persons  residing  within  the  area  in  which  the  public  service  cor- 
poration has  the  right  to  operate,  but  outside  of  the  area  which 
it  has  chosen  to  occupy  and  serve,  who  may  feel  aggrieved  at  the 
failure  or  refusal  to  provide  them  with  its  service.  The  claim 
is  that  §  23  embraces  the  law  and  all  the  law  touching  the  Com- 
mission's power  where  the  complaint  is  of  inadequacy  of  service 
in  unoccupied  territory,  but  that  section  does  not  provide  means 
of  relief  to  persons  seeking  service  denied  them.  Xo  one  is  au- 
thorized by  that  section  to  petition  the  Commission  except  towns, 
cities,  or  boroughs,  the  public  service  corporation,  and  its  pa- 
trons to  the  number  of  ten.  Surely  it  cannot  be  presumed  that 
the  l^slature  intended  to  limit  the  jurisdiction  of  the  Commis- 
sion in  such  a  way  that  persons  or  groups  of  persons,  claiming 
to  be  aggrieved  by  unreasonable  deprivation  of  service  by  a  pub- 
lic service  corporation,  which,  by  its  character,  has  substantially 
pr^^mpted  the  territory  within  which  they  reside,  were  not  per- 
mitted to  go  to  it  for  relief.  In  view  of  the  purposes  for  which 
this  Commission  was  constituted,  as  indicated  by  the  legislation 
which  defines  its  power,  and  the  character  and  fullness  of  the 
jurisdiction  confided  to  it,  it  is  impossible  to  believe  that  such 
persons  under  such  circumstances  were  intentionally  left  with- 
out the  right  to  invoke  its  aid  in  the  avoidance  of  their  real  or 
fancied  wrongs.    Such,  however,  is  the  case  unless  §  24  gives  it. 

We  fail  to  discover  in  what  respect  §§  23  and  24,  construed  in 
accordance  with  the  natural  meaning  of  their  language,  are  in- 
consistent or  incompatible  with  each  other.  One  deals  with  the 
complaints  or  desires  of  municipal  corporations  representing  the 
public  interest,  or  of  the  public  service  corporation  itself,  or  of 
its  patrons  ;•  the  other,  those  of  persons,  either  patrons  regarding 

themselves  discriminated  against  in  the  matter  of  service,  or  not 
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patrons,  but  desiring  to  become  such.  One  has  for  its  domi- 
nating purpose  the  maintenance,  as  between  the  company  and  its 
patrons,  of  an  adequate  service  at  reasonable  rates,  with  a  due 
regard  to  the  rights  of  both  parties  to  that  service ;  the  other,  a 
wider  outlook,  more  especially  directed  to  individual  members 
of  the  public,  whether  they  be  already  patrons  or  not.  Doubts 
less  relief  in  the  matter  of  extension  of  fields  of  service  may  be 
sought  and  obtained  under  §  23,  but  the  moving  parties  are 
limited.  The  right  of  petition  is  not  given  to  the  persons  who 
may  desire  the  extension.  Such  right  as  they  may  have  is  to  be 
foimd  in  §  24,  if  anywhere. 

The  argument  in  favor  of  the  company's  contention  attempted 
to  be  drawn  from  a  comparison  of  the  titles  of  these  sections  has 
small  foundation.  The  endeavor  to  express  in  succinct  form  the 
distinction  between  the  sections  is,  perhaps,  not  altogether  a 
happy  one,  but  that  is  about  all  that  can  be  said  of  it.  In  any 
event  titles  are  of  little  importance  as  compared  with  the  context 
of  the  sections  themselves  as  indicative  of  the  legislative  intent 

Counsel  for  the  company  find  further  support  for  their  con- 
tention in  the  use  throughout  §  24  of  the  singular  number  when 
referring  to  the  aggrieved  and  petitioning  parties  and  those  to 
whom  relief  might  be  given.  It  is  said  that  in  the  cage  of  a  de- 
sired extension  of  service  that  the  grievance  arising  from  a  fail- 
ure or  neglect  to  gratify  the  desire  would  naturally  and  almost 
necessarily  be  one  shared  by  several  constituting  the  residents 
of  a  section  or  locality,  and  that  the  right  of  petition  to  the  Com- 
mission would  therefore  naturally  be  given  to  such  group.  The 
section  was  doubtless  drafted  to  meet  cases  of  individual  dis- 
crimination ;  but  we  see  no  force  in  the  argument  that  such  was 
its  sole  purpose  which  it  is  attempted  to  draw  from  the  use  of  the 
singular  number  as  stated.  Although  the  grievance  in  the  case 
of  failure  or  neglect  to  extend  service  would  naturally  be  one 
shared  by  several  or  many,  it  would,  for  that  reason,  be  no  less 
individual  as  to  each  person  affected,  and  there  would  be  no  in- 
congruity in  permitting  the  individuals  so  affected  to  move  for 
its  correction.  The  section  apparently  was  framed  to  meet  all 
manner  of  conditions  of  unfair  and  unreasonable  treatment  of 
members  of  the  public  in  the  matter  of  service  and  rates  where 

individuals  might  be  prompted  to  seek  relief,  whether  the  gricv- 
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ance  was  distinctly  that  of  a  single  individual  or  one  shared  by 
several,  similarly  situated,  but  nevertheless,  in  its  essence,  per- 
sonal as  to  each  of  the  group.  In  the  latter  case  there  can,  of 
course,  be  no  objection  to  those  claiming  to  be  similarly  aggrieved 
joining  in  presenting  their  grievance  to  the  Commission  and 
obtaining  relief  upon  such  presentation. 

Counsel  also  say  that  the  subsequent  passage  by  the  general 
assembly  in  1911  of  chapter  276  of  the  Public  Acts  of  that  year 
is  indicative  of  that  body's  understanding  that  §  24  of  chapter 
128  had  a  limited  application,  and  one  that  did  not  extend  to 
extensions'of  service  beyond  the  field  already  occupied.  Whether 
chapter  276  was  enacted  in  a  desire  that  there  should  be  two 
entirely  different  means  of  relief  where  telephone  service  was 
denied  in  territory  which  was  faiyly  entitled  to  it,  inadvert- 
ently or  for  whatever  reason,  we  are  satisfied  that  neither  the 
fact  of  the  enactment  of  that  legislation,  nor  any  other  of  the 
reasons  urged  in  support  of  the  existence  of  ambiguity  in  §  24, 
and  of  the  claim  that  its  true  intent  and  meaning  makes  the 
action  of  the  Public  Utilities  Commission  upon  this  appeal  in 
excess  of  the  authority  vested  in  it,  nor  all  together,  are  sufficient 
for  that  purpose.  The  language  of  the  section  is  too  clear,  direct, 
and  specific  to  permit  it  reasonably  to  be  held  that,  whereas  it 
provides  for  the  right  of  petition  to  it  and  the  grant  of  relief  by 
it  upon  such  petition  whenever  and  wherever  a  public  service 
corporation  unreasonably  fails  or  refuses  to  furnish  adequate 
service  at  reasonable  rates  within  the  territorial  limits  within 
which  such  company  has,  by  its  charter,  authority  to  furnish  such 
service,  its  true  interpretation  is  that  jurisdiction  was  conferred 
to  prevent  individual  discriminations  within  the  territory  of 
actual  service,  and  nothing  more. 

It  is  quite  apparent  that  the  court,  in  rendering  its  judgment 
sustaining  the  appeal,  relied  primarily  and  principally  upon  its 
conclusion  that,  in  entertaining  the  petition  and  passing  the 
order  appealed  from,  the  Commission  exceeded  its  powers.  Its 
memorandum  of  decision,  however,  states  that  it  further  found 
that  the  record  n^atives  the  claim  that  the  company's  action  in 
the  premises  was  unreasonable;  and  the  judgment  file  sustains, 
among  others,  two  reasons  of  appeal  in  effect:  (1)  That  the  re- 
fusal or  failure  of  the  company  to  provide  the  desired  service 
P.U.R.1917C. 
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was  not  unreasonable;  and  (2)  that  it  so  appeared  from  tlie  Com- 
mission's finding.  It  remains,  therefore,  to  consider  this  aspect 
of  the  case. 

These  conchisions  of  the  court  are  of  fact.  They  were  arrived 
at  solely  upon  the  admitted  allegations  of  the  appeal  and  such 
facts  as  appeared  in  the  finding  and  order  of  the  Commission. 
Even  assuming  the  regularity  of  the  course  of  procedure  where- 
by the  parties  were  deprived  of  a  hearing  and  the  ultimate  issue 
determined  upon  the  facts  the  appealing  party  had  chosen  to 
set  up  in  his  appeal,  and  the  Commission,  in  stating  the  reasons 
for  its  order,  as  the  statute  requires,  had  found  it  convenient  or 
necessary  to  state,  we  are  of  the  opinion  that  the  court  was  not 
justified  in  its  conclusion  that  the  Commission's  finding  that  the 
company's  action  in  withholding  the  desired  service  was  imrea- 
sonable  should  not  stand. 

[2]  The  relevant  facts  with  which  the  appeal  and  finding  and 
order  appealed  from  most  concern  themselves  relate  to  the  cost  of 
the  extension  estimated  at  $20,000  and  the  incommensurate  pro- 
spective present  return  thereon.  These  are  by  no  means  the  only 
considerations  which  should  enter  into  a  decision  as  to  the  pro 
pricty  of  the  company's  action.  Of  course,  a  public  service 
corporation  should  not,  save  possibly  under  some  exceptional 
circumstances  not  present  here,  be  required  to  give  an  enlarged 
service  at  a  considerable  cost,  where  the  prospects  of  return  for 
many  years  to  come  are  so  meager  as  to  be  out  of  all  proportion 
to  that  cost.  But  it  is  equally  true  that  its  duty  in  the  exercise 
of  rights  that  are  essentially  monopolistic  in  their  character  will 
not  always  permit  it  to  stand  by  and  withhold  a  desired  service 
within  its  territory  until  such  time  as  that  particular  service 
promises  an  adequate  return  from  its  inception. 

The  question  of  the  public  service  corporation's  duty  is  not  one 
which  is  determinable  by  the  application  of  any  such  simple  test 
as,  "Will  the  proposed  new  service  be  immediately  self-support- 
ing or  remunerative?"  Its  duty  is  measured  by  what  it  ought 
reasonably  to  be  called  upon  to  do.  The  test  sets  up  reasonable- 
ness as  the  standard,  and  in  its  application  here,  as  elsewhere,  it 
takes  into  account  all  relevant  circumstances,  and  has  no  definite 
or  precise  measure.  It  is  clear,  however,  that  in  a  case  like  the 
P.U.R.1917C. 
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one  before  tis  prospective  future  returns  from  the  new  under- 
taking is  a  factor  not  to  be  overlooked  or  passed  over  slightingly. 

In  the  present  case  the  facts  appearing  upon  the  record  make 
it  quite  clear  that  under  existing  conditions  there  would  be  small 
prospect  of  a  sufficient  income  from  the  extended  service  to  fairly 
compensate  for  its  cost.  As  to  future  prospects,  however,  the 
record  is  not  so  informing.  Nothing  is  said  in  the  finding  and 
order  upon  that  subject  beyond  the  statements  that  the  evidence 
showed  that  Maple  Hill  was  a  growing  community;  that  it  might 
fairly  be  assumed  that  the  number  of  users  of  gas  would  material- 
ly increase  in  the  future;  that  it  lies  between  the  cities  of  Hart- 
ford and  New  Britain  in  the  direction  of  the  natural  growth 
of  the  latter  city ;  and  that,  to  an  extent,  the  introduction  of  gas 
would  contribute  to  increase  its  population,  and  thereby  increase 
gas  consumers  sufficiently  to  ultimately  make  the  proposed  ex- 
tensi<m  profitable  to  the  company.  This  is  by  no  means  definite 
language,  and  leaves  much  to  be  desired  in  the  matter  of  an 
adequate  knowledge  of  the  future  prospects  of  Maple  Hill  as  a 
residential  neighborhood,  and  the  length  of  time  before  it  is 
likely  that  the  extension  would  realize  an  adequate  return.  With- 
out more  definite  information  than  is  thus  furnished,  we  do  not 
think  that  the  court  was  in  a  position  to  pass  upon  the  question 
of  whether  or  not  the  Commission  was  justified  in  making  its 
order.  What  the  promise  of  the  future  is,  and  what  other  cir- 
cumstances there  might  be  bearing  upon  the  company's  action, 
were  matters  to  be  developed  upon  a  hearing  which  would  have 
afforded  the  parties  an  opportunity  to  enlighten  the  court  upon 
the  pertinent  facts  of  the  situation. 

But  that  is  not  all.  The  proceedings  upon  petitions  to  the 
Commission  as  prescribed  by  statute  contemplate  such  hearing. 
It  is  provided  that  every  decision  and  order  of  the  Commission 
shall  be  in  writing  and  shall  specify  the  reasons  therefor;  but 
there  is  nothing  to  suggest  that  the  decision  or  order  shall  em- 
body a  finding  of  the  facts  shown  to  the  Commission,  or  that  it 
may  be  attacked  on  appeal  for  the  insufficiency  either  of  the 
facts  which  appear  in  it,  or  of  the  reasons  it  assigns.  On  the  con- 
trary, §  31,  which  deals  with  procedure,  provides  that  the  court 
shall  hear  the  appeal  and  examine  the  question  of  the 
legality  of  the  order,  authorization,  or  decision  appealed  from, 
P.U.R.1017C. 
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and  the  propriety  and  expediency  of  such  order,  authorization, 
or  decision  in  so  far  as  the  court  may  properly  have  cognizance 
of  the  subject.  We  think  that  the  court's  duty  on  the  appeal 
was  to  hear  the  parties  before  attempting  to  pass  upon  the  ques- 
tion of  the  reasonableness  of  the  company's  action,  and  upon  the 
facts  so  developed  to  determine  whether  the  Commission's  con- 
clusion was  one  it  was  entitled  to  reach.  The  court's  decision, 
in  other  words,  was  to  be  arrived  at  upon  the  evidence  presented 
before  it,  and  not  upon  the  contents  of  the  finding  and  order  of 
the  Commission  as  a  finding  of  facts  analogous  to  a  finding  of 
facts  by  a  court  under  our  practice.  Such  is  the  procedure  upon 
similar  appeals  from  administrative  tribunals,  and  such  mani- 
festly was  the  procedure  intended  to  be  provided  by  the  act  con- 
stituting the  Public  Utilities  Commission  and  defining  its  pow- 
ers. 

[3]  The  Appeal  from  the  order  of  the  Commission  assigned 
as  one  reason  of  appeal  that  the  petition  did  not  pursue  the  stat- 
ute and  allege  that  the  company  had  unreasonably  failed  or  re- 
fused to  provide  the  desired  service.  This  is  a  purely  technical 
objection  addressed  to  procedure  before  an  administrative  tri- 
bunal where  the  observance  of  strict  requirements,  as  in  civil  ac- 
tions, is  not  required.  Xorwalk  v.  Connecticut  Co.  88  Conn. 
471,  479,  91  Atl.  442.  This  petition  was  sufficient  to  invoke 
the  aid  of  the  Commission  in  the  exercise  of  its  powers,  and 
sufficiently  specific  to  apprise  the  company  of  what  was  desired 
and  what  it  was  called  upon  to  meet.  Moreover,  were  this  not 
true,  the  company  by  its  silence  in  the  matter  before  the  Commis- 
sion, when  any  formal  defect,  such  as  this  at  most  is,  could  have 
been  corrected,  waived  it. 

There  is  error,  the  judgment  is  set  aside,  and  a  new  trial 
ordered. 

The  other  Judges  concur, 
P.U.R.1917C. 
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IDAHO  PUBLIC  UTILITIES  COMMISSION. 

J.  T.  WISEMAN  et  al. 

V. 

EUPERT  ELECTRIC  COMPANY. 

[Case  No.  F-96;  Order  No.  403.] 

Service  —  Meters  —  Ownership. 

1.  Meters  uaed  in  connection  with  a  utility's  distribution  system 
should  be  furnished  by  the  compftny. 

Service  ^  Meter  deposit, 

2.  A  deposit  should  not  be  required  by  a  utility,  at  the  time  of 
installing  a  meter,  to  insure  the  faithful  performance  on  the  part  of 
the  consumer  of  his  contract  with  the  company;  and  deposits  so  re- 
quired should  be  returned  to  the  persons  making  them  or  to  the  pres- 
ent owners  of  the  premises  where  the  meters  are  installed. 

Valuation -^ Going  concern'^ Mate  mahing.  , 

3.  In  a  valuation  of  a  utility's  property  for  rate  making,  the  Idaho 
Commission  took  into  consideration  the  fact  that  the  company  was  a 
going  concern. 

Waluation  —  Meters. 

4.  The  cost  of  meters  should  be  included  as  part  of  the  utility's 
property  in  a  valuation  for  rate  making. 

depreciation  —  Accrued  —  Efficiency  of  plant, 

5.  Hie  Idaho  Commission  will  deduct  accrued  depreciation  from 
the  value  of  a  utility's  property  in  a  rate  proceeding  where  the  plant 
has  depreciated  to  such  an  ext^it  as  to  reduce  its  efficiency. 

Return^ Electric  distribution  company ^ Percentage, 

6.  A  return  of  8  per  cent  per  annum  on  the  value  of  the  property 
of  an  electric  distribution  company  was  held  reasonable  in  view  of  cer- 
tain restrictions  imposed  upon  it  by  contract  with  the  United  States 
government. 

l>epreciation^ Accruing^ Annual  allowance  for, 

7.  An  annual  allowance  of  6  per  cent  on  the  value  of  the  deprecia- 
ble property  of  an  electric  distribution  company  was  held  sufficient  to 
cover  future  depreciation. 

[January  10,  1917.] 

Complaint  against  the  practice  of  a  company  of  charging  a 
meter  deposit  of  $10  for  the  installation  of  each  meter,  of  making 
a  service  charge  of  75  cents  per  horse  power  per  month  in  addi- 
tion to  its.  metered  rate,  and  of  making  a  minimum  charge  of 
^1.50  per  month  for  electricity  used  for  illumination  and  housc- 
liold  purposes.     Company  ordered  to  repay  all  sums  collected  for 
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such  meter  deposits  in  the  manner  specified  in  the  order,  and  to 
collect  only  25  cents  per  horse  power  per  month  for  each  rated 
horse  power  of  installation,  for  motor  service,  and  a  minimum 
charge  of  only  $1  per  month  for  illumination  and  household 
purposes. 

Appearances :  H.  C.  Mills  and  E.  K.  Dampier,  both  of  Rupert^ 
Idaho,  for  complainants;  E.  A.  Walters,  of  Twin  Falls,  Idaho,, 
and  Hyatt  &  Bedford,  of  Rupert,  Idaho,  for  defendant. 

By  the  Commission :  This  is  a  complaiut  by  J.  T.  Wiseman 
and  twenty-four  other  patrons  of  the  Rupert  Electric  Company,, 
a  corporation  engaged  in  furnishing  electric  current  for  light,. 
heat,  and  power  to  the  village  of  Rupert,  Idaho,  and  its  in- 
habitauts,  against  said  electric  company,  filed  with  this  Commis- 
sion on  the  10th  day  of  August,  1915. 

On  motion  of  the  defendant  the  complaint  was  dismissed  on 
the  grounds  that  same  was  not  verified,  and  complainants  were 
given  ten  days  within  which  to  file  an  amended  complaint.  An 
amended  complaint  was  filed  on  September  7,  1915,  the  specific 
allegations  being : 

1.  That  the  defendant  has  wrongfully  and  unlawfully  estab-^ 
lished  a  rule,  which  rule  is  now  and  for  a  long  period  of  time- 
past  has  been  enforced,  to  the  effect  that  each  consumer  of  elec-^ 
tricity  must  have  installed  in  his  dwelling  or  place  of  business, 
by  the  defendant,  a  meter  for  the  purpose  of  measuring  the 
amount  of  electricity  used  by  such  consumer,  and  that  each  con- 
simier  was  and  is  required  to  deposit  with  the  defendant  the- 
sum  of  $10  for  eacH  meter  so  installed,  and  that  said  rule  is  en- 
forced under  penalty  of  discontinuance  of  service. 

2.  That  defendant  charges  its  power  consumers  a  flat  rate  of 
75  cents  per  h.p.  per  month,  based  upon  the  rated  capacity  of  the 
motor,  called  a  service  charge,  in  addition  to  its  metered  rate,, 
and  that  said  service  charge  is  imreasonable  and  unjust. 

3.  That  defendant  has  fixed  by  its  schedules  of  rates  for  il- 
lumination and  household  purposes,  and  charges  and  collects, 
therefor,  a  minimum  of  $1.50  per  month,  and  that  said  minimum, 
of  $1.50  per  month  is  unjust,  unreasonable,  and  unfair. 

Complainants  pray  that  an  order  be  entered  requiring  defend- 
ant to  furnish  its  own  meters,  and  to  retuna  to  its  consumers  ali 
P.U.R.1917C. 


Digitized  by 


Google 


WISEMAN  V.  RUPERT  ELECTRIC  CO.  113 

sums  ihey  have  been  compelled  to  pay  as  meter  deposits,  to- 
gether with  interest  thereon ;  that  defendant  be  required  to  cease 
charging  and  collecting  a  service  charge  for  power  service;  and 
that  the  Commission  do  make  and  fix  a  reasonable  minimum 
charge  for  electric  current  for  iUumination  and  household  pur- 


To  this  complaint  the  defendant  filed  its  answer  on  the  19  th 
day  of  September,  1915,  admitting  that  it  has  made  and  en- 
forced the  rule  complained  of,  requiring  the  installation  of  meters 
and  a  deposit  therefor  by  its  consumers,  but  denying  that  said 
rule  is  wrongful  or  unlawful.  Defendant  admits  that  the  meters 
so  installed  are  properly  a  part  of  the  equipment  of  the  defendant 
and  that  they  should  be  installed  by  the  defendant  for  the  con- 
sumers, and  alleges  the  fact  to  be  that  the  said  meters  are  fur- 
nished to  the  consumer  by  the  defendant,  and  are  by  it  installed 
at  its  expense,  and  that  said  meters  thereafter  remain  the  prop- 
ert)'  of  the  defendant ;  and  further  alleges  that  the  sum  charged 
the  consumer  at  the  time  of  installing  the  meter  is  taken  and 
held  by  the  defendant  as  a  deposit  to  insure  the  faithful  per- 
formance on  the  part  of  the  consumer  of  the  contract  between  the 
consumer  and  the  defendant,  and  that,  upon  the  expiration  or 
cancelation  of  the  said  contract,  upon  the  payment  to  the  de- 
fendant of  all  charges  due  thereunder  for  the  use  of  electric  cur- 
rent, the  said  deposit  is  by  the  defendant  refunded  and  returned 
to  said  consumer. 

Defendant  admits  that  it  charges  the  consumer  a  service  charge 
of  75  cents  per  h.p.  per  month,  in  addition  to  the  metered  cur- 
rent used,  but  denies  that  said  service  charge  is  unreasonable  or 
unjust 

Defendant  admits  that  it  charges  and  collects  a  minimum  of 
$1.50  per  month  for  current  used  for  illumination  and  household 
purposes,  but  denies  that  such  charge  is  unjust  or  unreasonable. 

The  case  was  heard  on  the  issues  joined,  at  Rupert,  Idaho,  be- 
fore Commissioners  Bamstedt  and  Freehafer,  on  January  4, 
1916.  The  decision  in  this  case  has  been  delayed  on  account  of 
the  failure  of  the  attorneys  to  file  their  briefs  within  the  time 
designated  by  the  Commission,  stipulations  having  been  filed 
extending  the  time  for  filing  briefs,  and  the  last  brief  having  been 
filed  on  September  20,  1916.  All  the  members  of  the  Commis- 
P.U.R.1017C.  8 
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TBion  inspected  the  defendant's  electric  distribution  system  in 
1915,  and  Commissioner  Graham  has  examined  the  record  in  this 
case. 

History  of  the  Plant 

In  the  early  months  of  1909,  the  United  States  government, 
which,  through  its  Reclamation  Department,  had  constructed  the 
Minidoka  dam  for  irrigation  purposes,  and  was  generating  elec- 
tricity by  means  of  the  water  power  available  at  said  dam,  of- 
fered to  sell  to  the  village  of  Rupert  and  other  municipalities  or 
conmiunities  located  on  the  Minidoka  irrigation  project,  electric 
current  for  conmiercial  purposes,  provided  the  municipalities  or 
communities  to  be  served  would  secure  some  person  or  corpora- 
tion'Xvho  would  construct  a  distribution  system  and  act  as  a  dis- 
tributer of  the  current  so  furnished  by  the  government. 

The  Rupert  Electric  Company,  the  defendant  herein,  was  in- 
corporated under  the  laws  of  the  state  of  Idaho  in  February, 

1910,  for  the  purpose  of  constructing  an  electric  distribution 
system  and  acting  in  the  capacity  of  a  distributer  of  electric  cur- 
rent furnished  by  the  government  in  the  said  village  of  Rupert. 

The  capital  stock  of  the  said  defendant  at  the  time  of  its  in- 
corporation was  fixed  at  $10,000,  and  in  January,  1913,  was  in- 
creased to  $50,000. 

On  March  16,  1910,  the  defendant  entered  into  a  contract  with 
the  United  States  government  for  a  period  of  ten  years  for  elec- 
tric current  to  be  sold  and  distributed  by  said  defendant  to  the 
said  village  of  Rupert  and  its  inhabitants.  This  contract  was 
modified  or  amended  by  supplementary  contracts  dated  June  26, 

1911,  October  7, 1912,  October  8,  1913,  and  September  14, 1915. 
This  contract  and  the  supplementary  contracts  set  out  the 

charges  to  be  paid  by  the  defendant  to  the  government  for  elec- 
tricity for  the  various  uses  mentioned  therein,  and  designate  the 
maximum  rates  that  may  be  charged  by  the  defendant. 

Under  these  contracts  the  defendant  is  permitted  to  require  of 
the  consumer  a  meter  deposit  in  a  sum  not  to  exceed  $10,  at  the 
time  the  meter  is  installed,  which  deposit  must  be  returned  to  the 
consumer  when  his  service  is  disconnected,  provided  all  bills  or 
charges  against  him  are  paid,  except  that  not  more  than  $2  of 

such  deposit  may  be  retained  as  a  charge  for  setting  and  remov- 
P.U.R.1917C. 
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ing  the  meter ;  also  the  defendant  has  the  option  to  make  a  mini- 
mum monthly  charge  of  not  to  exceed  $2  for  current  for  metered 
light  and  household  appliances,  and  to  make  a  service  charge  of 
not  to  exceed  75  cents  per  h.p.  per  month  for  motor  power  serv- 
ice for  each  rated  horse  power  of  installation.  The  minimum  an- 
nual payment  required  of  the  defendant  for  current  is  $1,500. 

Defendant  is  not  permitted  to  transfer  the  contract  or  any  in- 
terest therein,  or  to  mortgage  or  encumber  its  distributing  sys- 
tem or  any  property  used  in  the  operation  or  maintenance  of  the 
same,  except  under  certain  conditions  prescribed  in  the  contract. 
The  restrictions  as  regards  the  transfer  and  encumbrance  of  de- 
fendant's operating  property  have  to  some  extent  hindered  de- 
fendant in  its  efforts  to  finance  the  system. 

It  is  provided  that,  prior  to  the  expiration  of  the  said  ten-year 
period  set  out  in  the  contract,  it  shall  be  determined  whether 
said  electrical  energy  shall  be  let  to  the  defendant  for  an  addition- 
al term,  and  if  it  shall  be  determined  not  to  relet  said  electrical 
energy  to  the  defendant,  then  and  in  that  event  the  government, 
or  its  assigns,  will  take  over  the  said  distributing  system  of  the 
defendant  at  the  appraised  value  thereof,  and  may  make  such  use 
or  disposition  thereof  at  it  may  desire. 

The  defendant  commenced  furnishing  service  to  its  patrons 
about  the  middle  of  October,  1910,  and  it  was  shown  that  the 
gross  revenue  for  the  remainder  of  that  calendar  year  was  but 
$355,  and  for  the  year  1911  was  only  $2,470.  The  growth 
since  that  time  has  been  rapid,  an  examination  of  defendant's 
books  by  the  Commission's  auditor  showing  that  the  gross  revenue 
for  1915  amounted  to  over  $19,000. 

Meters. 

[1-2]  The  Commission  believes  that  all  meters  used  in  connec- 
tion with  defendant's  distributing  system  should  be  furnished  by 
defendant,  and  that  no  charge  should  be  made  to  patrons,  and 
no  deposit  should  be  required  of  them  at  the  time  the  meters  are 
installed,  and  that  the  amounts  heretofore  collected  from  patrons 
as  meter  deposits  should  be  returned  to  the  persons  making  such 
deposits  or  to  the  present  owners  of  the  premises  where  the  meters 
are  installed.  However,  in  view  of  the  defendant's  financial 
condition  and  the  restriction  as  to  financing  imposed  by  its  con- 
P.U.R.1917C. 
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tract  with  the  United  States  government,  the  Commission  feels 
that  it  would  be  an  unnecessary  hardship  to  require  the  defend- 
ant to  repay  such  deposits  in  one  payment,  and  that  it  would  not 
be  unjust  to  the  consumer  to  permit  defendant  to  repay  such 
deposits  in  service,  each  person  entitled  to  such  deposit  to  be 
credited  with  75  cents  on  his  monthly  bills  until  the  liability  of 
the  defendant  to  him  is  fully  liquidated. 

Yalue  of  the  Pkmt 

The  Commission  has  no  accurate  or  satisfactory  valuation  of 
the  defendant's  property  used  or  useful  in  the  public  service. 
Complainants  submitted  an  estimate  of  the  present  value  of  the 
plant  based  on  cost  of  reproduction  new,  which  is  shown  in  the 
following  table: 

Items  Value 

Poles  and  fixtures    $  3,947.60 

Conductors    6,190.00 

Service  transformers 8^00.00 

18,437.60 

Less  50%  of  value  of  poles  (telephone  use)   $1,375.00 

50%  of  value  of  guys  32.50        1,407.50 

$17,030.10 

The  above  estimate  was  shown,  to  be  inaccurate  in  that  a  num- 
ber of  transformers  and  various  other  physical  properties  used  by 
defendant  in  the  public  service  had  been  omitted ;  that  numerous 
mistakes  had  been  made  in  size  of  transformers  and  in  size  of 
conductors;  also  complainants  made  a  deduction  of  50  per  cent 
from  the  value  of  defendant's  pole  line,  amounting  to  $1,407.50, 
for  the  reason  that  defendant  at  the  time  of  the  hearing  was 
operating  a  telephone  system  in  connection  with  its  electric  busi- 
ness, and  was  utilizing  its  pole  line  as  a  carrier  for  both  the  elec- 
tric and  telephone  wires.  Defendant  has  since  sold  its  telephone 
system,  and  the  Commission  has  ascertained,  by  an  independent 
investigation  of  such  sale,  that  defendant  sold  no  interest  in  its 
pole  line,  and  is  receiving  no  revenues  on  account  of  the  tele- 
phone wires  being  carried  on  its  poles;  and,  further,  that  the 
purch  :er  of  the  telephone  system  intends,  in  the  near  future,  to 
remove  such  telephone  wires  from  defendant's  poles;  hence  no 
deduction  will  be  made  in  the  value  of  defendant's  pole  line  on 

account  of  its  use  as  a  carrier  of  telephone  wires.  This  valua* 
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tion  does  not  appear  to  be  based  on  any  detailed  examination  of 
the  property,  or  any  accurate  estimate  of  the  cost  of  reproduction 
new  of  its  various  parts.  Complainants'  engineer  testified  that  he 
counted  and  measured  the  property  in  sight,  estimating  the  size 
of  the  transformers  and  conductors  from  the  ground,  and  that  he 
ascertained  cost  price  of  materials  and  labor  from  dealers  and 
contractors.  The  Commission  cannot  consider  a  valuation  so  de- 
termined to  be  more  than  a  rough  estimate  of  the  value  of  the 
plant. 

Defendant  claims  the  present  value  of  the  plant  to  be  $22,- 
376.90.  This  estimate  has  been  arrived  at  by  taking  the  figures 
in  defendant's  exhibits  in  connection  with  the  testimony  of  wit- 
ness Halliday  as  to  plant  additions,  and  the  result  is  corroborated 
to  some  extent  by  an  examination  of  defendant's  books  by  the 
Commission's  auditor. 

[3]  Defendant's  estimate  is,  in  the  judgment  of  the  Commis- 
sion, sufficient  to  include  engineering  costs,  interest  during  con- 
struction and  working  capital,  and  in  arriving  at  the  value  of  the 
system,  the  Commission  has  talcen  into  consideration  the  fact 
that  said  system  is  in  active  and  successful  operation,  or,  in  other 
words,  is  a  going  concern. 

[4]  Neither  estimate  includes  the  cost  of  meters  installed 
under  defendant's  deposit  rules;  but  since  the  Commission  has 
held  that  the  meters  are  properly  a  part  of  defendant's  system 
and  that  the  deposits  made  by  consumers  on  account  of  meters 
should  be  returned,  the  value  of  the  meters  should  be  included 
in  the  valuation  of  defendant's  system. 

It  is  shown  that  there  are  329  meters  installed  under  the  de- 
posit rule,  nearly  all  of  them  being  for  lighting  service  and  of 
5  amperes  capacity,  and  Mr.  Dibble,  of  the  United  States  Recla- 
mation Service,  testified  that  5-ampere  meters  cost  $6.12^  each, 
f.o.b.  Eupert,  and  as  only  a  few  meters  are  of  larger  size  than  5 
amperes,  we  conclude  that  the  value  of  meters  not  included  in 
either  estimate  is  approximately  $2,100,  and  that  sum  will  be 
included  in  the  Commission's  estimate  of  plant  value. 

[5]  This  Commission  has  heretofore  held,  in  the  case  of  Sand- 
point  V.  Sandpoint  Water  &  Light  Co.  P.TJ.R.1915F,  462,  that 
where  a  plant  is  shown  to  be  in  first-class  operating  condition 

without  any  actual,  tangible  depreciation,  no  deductions  should 
p.UR.iona 

Digitized  by  VjOOQIC 


118  IDAHO  PUBLIC  UTILITIES  COMMISSION. 

te  made  for  accrued  depreciation.  In  this  case,  however,  the 
evidence  shows  that  defendant's  plant  has  depreciated  to  such 
an  extent  as  to  reduce  its  efficiency,  and  the  Commission  finds 
that  a  deduction  of  $1,288.60  should  be  made  from  the  value  of 
the  plant  new  on  account  of  actual  and  tangible  depreciation. 

The  Commission  finds  from  all  the  evidence  in  this  case  that 
the  present  value  of  defendant's  plant  for  rate-making  purposes, 
after  having  added  the  value  of  meters  installed  under  defendant's 
deposit  rule,  and  after  having  deducted  the  amount  of  actual  and 
tangible  past  depreciation  found  by  the  Commission,  is  $23,- 
188.30. 

Bate  of  Returns, 

[6]  The  Commission  has  heretofore  announced  that  it  would 
allow  a  liberal  rate  of  return  on  the  investment  of  utilities  that 
showed  efficient  operation  and  economical  management  Follow- 
ing that  policy  would  result  in  the  allowance  of  a  very  low  rate  of 
return  in  this  case ;  for  the  Commission,  in  this  investigation,  has 
not  been  able  to  discover  either  efficiency  or  economy;  but  in  view 
of  the  restrictions  imposed  by  the  contract  with  the  United  States 
government  in  so  far  as  financing  is  concerned,  the  Commission 
finds  that  8  per  cent  per  annum  is  a  reasonable  rate  of  return  on 
the  investment  now  under  consideration. 

The  defendant  in  the  operation  of  its  system  seems  to  have 
overlooked  the  fact  that  the  public  has  rights  which  it  is  bound 
to  respect,  and  this  has  resulted  in  constant  friction  with  its  pa- 
trons. It  has  failed  and  refused  to  keep  its  accounts  in  accord- 
ance with  the  Commission's  rules  and  requirements  and  has  not 
filed  its  annual  reports  for  the  years  1914  and  1915,  and  in  its 
reports  for  the  years  1913  and  1916  it  has  not  followed  the  forms 
furnished  by  the  Commission,  and  these  reports  are  scarcely  in- 
telligible. The  Commission  has  experienced  much  difficulty  in 
securing  accurate  figures  as  to  defendant's  plant  costs  and  op- 
erations. 

Operating  Revenue  and  Expenses, 

The  following  table,  compiled  by  the  Commission's  auditor, 

shows  the  total  plant  or  system  revenues  of  defendant  for  the  year 

1915. 
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Source  Amounts 

Commercial  lighting — Flat  rate   $     39.25 

Commercial   lighting— Metered    ,     7,654.97     $  7,594.22 

Municipal  lighting— Flat  rate  '  448.30 

Commercial   power — Metered 1,665.13 

Municipal  power— Metered   489.60        2,154.73 

Commercial  heating: 

Ranges,  etc. — Metered    719.10 

Water  heating— Metered   212.20 

Air  heating— Flat  rate   7,800.62        8,731.92 

$18,929.17 
Add  penalties  for  slow  payment  92.65 

Total  gross  operating  revenue $19,021.82 

The  defendant  claims  that  its  operating  expenses  are  $6,754.26 
per  annum,  inclusive  of  taxes  and  exclusive  of  cost  of  current 
purchased  from  the  United  States  government.  The  Commis- 
sion believes  that  sum  is  sufficient  for  annual  operating  expanses 
for  the  future.  The  cost  of  electric  current  purchased  from  the 
United  States  government  by  defendant  for  the  year  1915  was 
$7,758.06. 

Future  Depreciation. 

[7]  The  weighted  average  annual  rate  of  depreciation  as  fig- 
ured by  the  defendant's  engineer  is  7  per  cent  of  the  value  of  its 
depreciable  property.  The  Commission  believes  that  an  annual 
allowance  of  6  per  cent  of  the  value  of  the  depreciable  property 
will  be  sufficient  to  cover  future  depreciation,  which  allowance, 
based  upon  the  present  value  of  such  depreciable  property, 
amounts  to  the  sum  of  $1,211.30. 

Summary. 

It  will  be  seen  from  the  following  summary  that  the  annual 
operating  revenue  of  defendant,  under  the  present  rates,  exceeds 
the  amount  needed  annually  to  cover  operating  expenses,  cost  of 
current  purchased,  future  depreciation,  and  provide  a  return  of 
8  per  cent  per  annum  on  the  investment  by  $1,443.14. 
Value  of  plant $23,188.30 

Gross  operating  revenue  for  1915   19,021.82 

Operating   expenses    $6,754.26 

Cost  of  current  purchased   7,758.06 

Allowance  for  future  depreciation    1,211.30      15,723.62 

Net  operating  revenue $  3,298.20 

Return  of  S%  on  $23,188.30   1,855.06 

Excess $  1,443.U 

P.TJ.R.1917C. 
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It  appears  from  a  detailed  analysis  of  defendant's  annual  earn- 
ings that  a  reduction  of  the  service  charge  complained  of  to  25 
cents  per  h.p.  per  month  for  power  service  would  reduce  the  an- 
nual operating  revenue  of  defendant  in  an  amount  not  exceeding 
$600,  and  that  a  reduction  of  the  minimum  charge  for  current 
for  illumination  and  household  purposes  to  $1  per  month  would 
reduce  said  operating  revenue  in  an  amount  not  exceediug  $800, 
making  a  total  reduction  in  defendant's  annual  operating  revenue 
in  an  amount  not  exceeding  $1,400  on  account  of  said  reduc- 
tions in  service  charge  and  minimum  energy  charge  as  above  set 
forth.  In  view  of  the  defendant's  excess  revenue  under  the 
present  rate,  as  shown  by  the  foregoing,  summary,  and  after  due 
consideration  of  defendant's  cost  of  readiness  to  serve,  the  Com- 
mission finds  that  the  reductions  hereinbefore  mentioned  should 
be  made,  and  that  the  operating  revenue  of  the  defendant,  after 
such  reductions  have  been  made,  will  be  sufficient  to  cover  operat- 
ing expenses,  cost  of  current  purchased,  and  allowance  for  future 
depreciation,  and  in  addition  thereto  provide  a  return  of  8  per 
cent  per  annum  on  the  value  of  defendant's  plant. 

It  is  therefore  ordered  that  defendant  repay  to  the  per- 
sons entitled  to  receive  such  repayment  all  sums  heretofore  col- 
lected from  them  as  meter  deposits,  by  crediting  such  persons 
with  the  sum  of  75  cents  per  month  on  their  respective  monthly 
bills  until  such  deposits  are  fully  paid ;  provided,  however,  that 
any  person  or  persons  entitled  to  receive  such  repajTnent,  who 
have  ceased  or  shall  hereafter  cease  taking  electric  service  from 
defendant,  shall  be  paid  in  cash  the  amount  of  such  deposits 
found  to  be  due  them. 

It  is  further  ordered  that  from  and  after  February  1,  1917, 
defendant  charge  and  collect  25  cents  per  h.p.  per  month  for  each 
rated  horse  power  of  installation  for  motor  service,  and  a  mini- 
mum charge  of  $1  per  month  for  illumination  and  household 
purposes. 

It  is  further  ordered  that  defendant,  on  or  before  February  1, 
1917,  file  with  this  Commission  a  schedule  of  rates,  rules,  and 
regulations  in  conformity  with  the  orders  made  herein. 

Done  in  open  session  at  Boise,  Idaho,  this  10th  day  of  Janu- 
ary, 1917. 

A.  P.  Kamstedt,  John  W.  Graham,  A,  L.  Freehafer,  Com- 
missioners.   
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MICHIGAN  RAH^ROAD  COMMISSION. 

VILLAGE  OF  WILLIAMSTOJf 

V. 

WILLIAMSTON  ILLUMINATING  COMPANY. 

[D-1023.] 

Rates '•^Jurisdiction  of  Commission  ^^  Municipal  franchise. 

1.  An  electric  utility  cannot,  after  the  expiration  of  ten  years 
from  the  granting  of  its  franchise,  claim  immunity  from  rate  regula- 
tion by  the  state  through  a  Commission  by  virtue  of  a  twenty-five 
year  municipal  franchise  fixing  maximum  rates,  where  the  power  of 
the  munieipality  to  contract  for  an  electric  supply  was  limited  to 
ten  years,  though  the  municipality  had  power  to  authorize  the  mere 
occupancy  of  its  streets  for  a  period  of  twenty-five  years. 

Service  —  Electricity  —  Adequacy. 

2.  Electric  service  is  inadequate  where  there  is  insufficient  current 
to  meet  the  demands  during  the  early  evening  when  street,  commercial, 
and  residential  lighting  is  being  furnished,— It  appearing  that  the  lights 
are  dim  and  unsteady, — since  adequate  service  involves  both  quantity 
and  quality  regardless  of  the  revenue. 

Bates  ^Franchises  ^Maximum  rate '•^  Metered  or  flat  rates. 

3.  A  municipal  franchise  naming  a  maximum  amount  per  year  for 
each  electric  street  lamp  and  a  maximum  amount  per  candle  power  per 
week  for  incandescent  lights  does  not  prevent  the  parties  from  adopting 
an  equitable  plan  placing  street  lighting  upon  a  metered  rate  basis,  nor 
prevent  the  utility  from  supplying  residential  or  commercial  lighting 
upon  a  flat  or  metered  rate  basis. 

Bates -^ Classes^ Flat  and  metered ~- Optional. 

4.  A  utility  should  not  furnish  the  same  character  of  service  upon 
both  a  flat  and  a  metered  rate  basis  r^ardless  of  the  fact  that  both 
charges  might  be  equal  and  equitable. 

Service '•^  Electricity  ^^  Reserve  equipment  to  assure  continuous  serv' 
ice. 

5.  An  electric  utility  having  a  demand  for  current  for  lighting  and 
power  purposes  that  requires  a  constant  use  of  its  equipment  should 
install  reserve  equipment  to  assure  continuous  service  in  case  of  acci- 
dent to  the  machinery. 

Bates '•'Franchise  naming  maximum  rates  ^  Sliding  scale, 

6.  A  municipal  franchise  naming  a  maximum  rate  does  not  prevent 
the  utility  from  basing  its  rates  upon  a  sliding  scale. 

Bates  —  ElecttHeUy  —  Sliding  scale  —  Minimum  cliarge  —  Advantages. 

7.  Electric  rates  should  be  based  upon  a  sliding  scale  with  a  proper 
minimum  charge,  as  this  method,  in  connection  with  a  metered  current, 
insures  uniformity,  removes  discrimination,  and  assures  the  utility  re- 
muneration for  all  service  rendered. 
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Valuation  ^  Going  value  ^  Good  uHU  ^  Allowance. 

8.  In  fixing  the  rate  base  for  a  utility  having  an  actual  plant  in- 
vestment of  $10,279.40,  there  was  added  $1,720.60  for  **item8  such  as 
'going  concern  value,'  'good  will,*  etc. 

Return  —  Electric  utility  —  Amount, 

9.  A  return  of  71  per  cent  is  not  excessive  for  an  electric  utility 
having  a  large  portion  of  its  property  subject  to  rapid  depreciation 
through  exposiure  to  the  elements  and  by  obsolescence. 

[January  9,  1917.] 

Complaint  against  the  service  furnished  by  defendant  and 
alleging  discrimination  in  rates.  The  Commission  found  that 
the  equipment  of  the  defendant  was  inadequate  and  the  service 
in  some  respects  poor,  but  that  the  rates  were  not  excessive,  and 
an  order  was  entered  directing  the  defendant  to  increase  its 
equipment,  to  furnish  current  during  the  day  for  power  and 
twenty-four  hour  service  for  lighting,  to  repair  or  replace  its 
wires  carrying  current  for  lighting  so  as  to  furnish  a  steady 
light,  and  to  place  all  consumers  upon  a  parity  by  removing  the 
discrimination  resulting  from  the  application  of  metered  or  flat 
rates  to  the  same  service. 

Appearances:  Mr.  O.  C.  Trask,  attorney,  representing  com- 
plainant; Mr.  Charles  S.  Abbott,  president  Williamston  Illumi- 
nating Company,  representing  defendant. 

Glasgow,  Commissioner:  Complaint,  filed  April  10,  1916, 
alleges  that  the  plant  of  defendant  is  mostly  secondhand  ma- 
chinery, and  so  operated  as  to  be  insufiicient  and  inadequate  to 
furnish  the  quantity  and  quality  of  electricity  demanded  by  com- 
plainant, and  which  better  quality  and  quantity  complainant  has 
at  all  times  been  ready  to  pay  for ;  that  the  defendant  refuses  to 
furnish  twenty-four  hour  service  although  having  promised  often 
so  to  do. 

That  discrimination  is  practised  in  that  some  customers  are 
on  a  flat  rate  and  some  on  a  metered  rate,  the  flat-rate  charge 
averaging  from  5  cents  to  6  cents  per  kw.  hr.  and  the  metered 
rate  10  cents  per  kw.  hr. 

That  defendant  fails  to  properly  light  the  streets  of  complain- 
ant, yet  charges  exorbitant  rates  for  the  character  and  quantity 
of  light  now  furnished. 

That  the  defendant  has  admitted  making  profits,  netting  $300 
P.U.R.1917C. 
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per  month,  yet  refuses  to  apply  any  part  thereof  to  the  extension 
and  improvement  of  the  property. 

And  complainant  prays  the  Commission  for  an  order  requir- 
ing the  said  defendant  to  furnish  twenty-four  hour  service  for 
lighting,  and  to  furnish  all-day  service  for  power,  and  to  cease 
discrimination  and  thereafter  base  its  charges  upon  a  sliding 
scale. 

For  answer  defendant  challenges  the  right  of  the  Commission 
to  interfere,  and  claims  protection  from  compliance  with  the 
prayer  of  complainant  under  the  terms  of  a  franchise  granted 
its  predecessor  by  the  said  complainant,  which  it  is  alleged  vests 
all  authority  as  to  rates  in  the  defendant  so  long  as  said  rates  do 
not  exceed  the  maximum  named  in  said  franchise. 

That  originally  the  plant  was  direct  current,  but  was  later,  at 
great  expense  to  defendant,  changed  to  an  alternating  current, 
new  machinery  added,  pole  line  and  distribution  system  in- 
ceased,  and  in  all  additions  and  improvements  made  at  an  ex- 
pense approximately  $6,000.  The  defendant  also  arranged  for 
power  from  a  water  wheel  with  which  to  supplement  the  power 
of  the  engine  when  necessary.  That  the  street  lighting  and 
many  business  places  are  upon  a  flat  rate  in  accordance  with  the 
express  wish  of  complainant  and  individual  consumers  served. 

That  in  order  to  meet  the  views  of  the  complainant,  a  practi- 
cally new  arc  lamp  street  lighting  system  was  removed,  and  a 
tungsten  lamp  system  installed  in  its  place  (with  a  greater  num- 
ber of  lamps,  varying  in  candle  power  from  80  to  250),  and 
this  change  required  an  expenditure  of  approximately  $1,000; 
that  in  addition  to  this,  defendant  company  is  furnishing  power 
to  Operate  complainant's  fire  pump  located  in  its  power  house, 
and  that  for  street  lighting,  operation  of  fire  pump,  and  lights 
furnished  municipal  buildings,  said  defendant  is  receiving  but 
$164  per  month,  and  contends  that  said  charge  should  be  at  least 
$176  per  month  for  the  street  lighting  and  the  lighting  of  mu- 
nicipal buildings,  and  $25  per  month  for  the  operation  of  the 
fire  pmnp,  for  which  it  keeps  up  steam  during  the  twenty-four 
hours  of  each  day;  that  in  view  of  these  conditions  defendant 
claims  it  should  receive,  instead  of  $164  per  month  for  service 
rendered,  not  less  than  $200  per  month. 

It  denies  wholly  the  allegation  of  the  complainant  that  the  sery- 
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ice  is  poor,  or  that  the  operation  of  the  plant  has  resulted  in  a  net 
profit  as  claimed,  but  on  the  contrary  that  the  net  earnings  are 
not  sufficient  to  care  for  reasonable  per  cent  of  depreciation,  let 
alone  a  return  upon  the  investment,  and  as  to  giving  power  serv- 
ice defendant  is  willing  to  do  this  whenever  contracts  for  such 
service  can  be  secured  that  will  show  an  earning  of  $60  per 
month. 

It  appears  that  the  following  were  the  chief  factors  to  be 
determined : 

(1)  Has  the  Commission  jurisdiction? 

(2)  Is  the  service  furnished  by  the  defendant  adequate? 

(3)  Are  the  demands  of  the  petitioner  reasonable? 

(4)  Are  rates  charged  remunerative? 
Answering  these  in  order: 

[1]  First.  The  juiisdictional  question  would  appear  to  be 
most  important,  for  if  the  Commission  has  no  power  to  issue  an 
enforceable  order,  consideration  of  the  other  questions  involved 
would  be  useless.  The  Commission,  however,  with  full  knowl- 
edge of  its  powers  under  Act  106,  and  after  a  careful  study  of 
the  franchise  gi*anted  by  complainant,  is  convinced  it  has  juris- 
diction and  will  so  hold. 

The  legislature  of  1895  passed  an  act  entitled  "An  Act  to 
Provide  for  the  Incorporation  of  Villages  within  the  State  of 
Michigan,  and  Defining  Their  Powers  and  Duties."  Section  8 
of  chapter  12  of  said  act,  under  the  eaption  "Lighting,"  reads  as 
follows:  "The  council  may  contract  from  year  to  year  or  for  a 
period  of  time  not  exceeding  ten  years,  with  any  person  or  persons 
or  with  any  duly  authorized  corporation  for  the  supplying  of  such 
village  or  the  inhabitants  thereof,  or  both,  with  gas,  electric  or 
other  light,  upon  such  terms  or  conditions  as  may  be  agreed; 
and  may  grant  to  such  person,  persons  or  corporation  the  right 
to  the  use  of  the  streets,  alleys,  wharves  and  public  grounds,  as 
shall  be  necessary  to  enable  such  person,  persons  or  corporation 
to  construct  and  operate  proper  works  for  the  supplying  of  such 
light  upon  such  tenns  and  conditions  as  shall  be  specified  in  such 
contract." 

It  appears  from  the  record  and  exhibits  filed  that  on  April  21, 
1896,  or  the  year  following  the  passage  and  approval  of  abovo 
act,  complainant's  counsel  passed  an  ordinance  known  and  re- 
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corded  as  "ordinance  No.  19,"  thereby  granting  to  Frank  O. 
Kounsville,  Henry  Greenaway,  and  Fred  H.  Greenaway  and 
their  assigns,  a  franchise  to  construct,  operate,  and  maintain 
upon  the  streets  and  alleys  of  said  village  an  electric  lighting 
system,  the  said  grant  to  be  for  the  term  of  twenty-five  years. 

Section  8.  "The  provision  of  §  1  of  this  ordinance,  passed 
by  the  common  council  of  said  complainant,  relative  to  the  per- 
mission ior  the  occupancy  of  the  street,  shall  not  be  repealed  or 
consent  withdrawn  without  the  consent  of  said  Frank  G.  Eouns- 
ville,  Henry  Greenaway  and  Fred  H.  Greenaway  or  their  as- 
signs, but  the  common  council  expressly  reserves  the  right  to 
amend  or  change  the  provisions  of  this  ordinance  in  all  other 
respects  as  in  their  judgment  the  public  good  may  demand." 

Complainant's  counsel  contends  that  in  view  of  the  language 
of  §  8  of  chapter  12,  Public  Acts  of  1895,  that  complainant's 
council  erred  in  granting  the  franchise  for  a  term  of  twenty-five 
years,  for,  according  to  the  terms  of  said  act,  such  grant  could 
only  be  made  "from  year  to  year,"  or  "for  periods  of  time  not 
exceeding  ten  years,"  and  no  action  of  said  council  as  therein 
required  having  been  taken  during  such  period,  that  said  fran- 
chise is  now  void  and  of  no  force  and  effect,  and  therefore  oc- 
cupancy of  the  streets,  alleys,  and  places  by  defendant,  and  the 
exercise  of  the  rights  granted  by  said  franchise  to  said  defendant 
aiter  the  expirati<Mi  of  said  ten  years,  are  now  and  have  been 
since  such  date  entirely  subject  to  the  will  and  order  of  the  coun- 
cil of  said  complainant 

In  reply,  defendant  states  as  follows:  "From  our  viewpoint 
there  is  no  force  whatever  to  this  contention.  The  Act  of  1895 
in  no  way  attempts  to  impair  the  right  to  grant  franchises  with  a 
fixed  maximum  rate  or  charge  for  periods  in  excess  of  ten  years. 
On  the  other  hand,  as  we  view  this  act,  it  applies  only  to  cases 
where  the  city  undertakes  to  contract  for  the  purchase  of  current, 
in  which  latter  case  a  ten-year  contract  appears  to  be  the  limit 
to  which  the  municipal  authorities  of  said  complainant  have  any 
right  to  bind  themselves  by  contract.  The  right  to  fix  the  rate  to 
be  charged  under  the  franchise  for  current  furnished  is  vested 
absolutely  in  the  Williamston  Illuminating  Company,  as  the  as- 
signee of  the  original  owners  of  the  franchise." 

Upon  this  question  the  Conmiission  find  that,  while  complain- 
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ant  was  entirely  within  its  legal  rights  to  limit  to  ten  years  each 
and  every  privilege  named  in  said  franchise  (except  that  grant- 
ing to  defendant  the  occupancy  of  the  streets,  alleys,  and  places), 
to  construe  the  limitation  of  the  grant  of  authority  to  the  occu- 
pancy of  the  streets,  alleys,  and  places  to  ten  years  would  be  in 
conflict  with  the  Constitution  of  this  state,  which  permits  the 
granting  of  franchises  as  to  such  right  for  a  term  of  thirty  years. 
And,  therefore,  as  to  the  right  of  complainant  to  deprive  de- 
fendant of  the  full  enjoyment  of  such  rights  it  is  without  author- 
ity. 

Section  8  of  said  ordinance  states  in  substance  as  follows: 
"That  operation  of  said  franchise,  granting  permission  to  occupy 
the  streets,  alleys,  and  places,  shall  not  be  repealed  or  consent 
withdrawn  without  the  consent  of  the  parties  or  their  assigns  to 
whom  granted." 

It  is  therefore  obvious  that  except  said  defendant  fails  to  con- 
form to  the  requirements  of  said  ordinance  in  other  respects 
than  to  the  occupancy  of  the  streets,  alleys,  places,  etc.,  thereby 
permitting  the  complainant  the  legal  right  to  ask  proper  author- 
ity to  declare  said  franchise  forfeited,  that  said  defendant  or  as- 
signs may  continue  in  full  and  peaceful  possession  of  the  right 
to  occupy  said  streets,  alleys,  and  places  for  the  full  term  of 
twenty-five  years  from  April  21, 1896. 

It  will  be  noticed  that  the  latter  part  of  §  8  of  said  ordinance 
contains  the  following  language:  "But  the  common  council 
expressly  reserves  the  right  to  amend  or  change  the  provisions 
of  this  ordinance  in  all  other  respects  as  in  its  judgment  the 
public  good  may  demand." 

It  would  therefore  appear  that,  if  the  provisions  of  said  ordi- 
nance are  valid,  that  authority  to  modify,  amend,  or  change  the 
same  resided  wholly  in  said  council.  No  such  action  having 
been  taken,  however,  it  is  needless  to  discuss  that  phase  of  the 
question. 

The  legislature  of  1909  passed  Act  No.  106,  which  is — "An 

Act  to  regulate  transmission  of  electricity  through  the  public 

highways,  streets  and  places  of  this  state  where  the  sources  of 

supply  and  places  of  use  are  in  the  same  or  different  counties; 

and  to  regulate  the  charges  to  be  made  for  electricity  so  trans- 
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mitted ;  and  to  vest  the  Michigan  Railroad  Commission  with  cer- 
tain powers  and  duties  in  regard  thereto." 

This  act  was  approved  May  19,  1909,, and  §§5  and  7  of  such 
act  read  as  follows: 

Sec  5.  "The  Commission  shall  have  power  to  inspect  and 
examine  all  such  electrical  apparatus  already  installed  in  any 
public  highways,  streets  or  places,  and  all  such  apparatus  here- 
after installed,  and  to  investigate  from  time  to  time  the  method 
employed  by  persons,  firms  or  corporations  transmitting  and 
supplying  electricity,  and  shall  have  power  to  order  such  improve- 
ments in  such  method  as  it  shall  be  necessary  to  secure  good 
service  and  the  safety  of  the  public  and  of  those  employed  in  the 
business  of  transmitting  and  distributing  such  electricity,  and  of 
any  persons  liable  to  be  injured  by  the  erection,  maintenance 
and  use  of  such  apparatus." 

Sec.  7,  "Upon  complaint  in  writing  by  any  city,  village  or 
township,  by  its  duly  constituted  common  or  village  council  or 
township  board,  or  other  duly  constituted  authority  of  such  city, 
village  or  township,  relative  to  the  price  of  the  electricity  sold 
and  delivered  in  such  municipality,  the  Commission  shall  in- 
vestigate such  complaint  and  may  by  its  agents,  examiners  and 
inspectors,  inspect  the  system  and  method  used  in  transmitting 
and  supplying  electricity,  and  examine  or  cause  to  be  examined 
the  books  and  papers  pf  such  person,  firm  or  corporation  per- 
taining thereto.  The  Comirtission  shall  cause  notices  of  such 
complaint  with  a  copy  thereof  to  be  served  on  the  corporation 
affected  thereby  who  shall  have  a  right  to  be  heard  in  respect  to 
the  matter  complained  of  at  a  convenient  time  and  place  to  be 
fixed  in  such  notice.  After  such  investigation  and  hearing,  the 
Commission  within  lawful  limits  may  by  order  fix  the  maximum 
price  of  electricity  to  be  charged  by  such  corporation,  and  the 
price  so  fixed,  of  which  such  corporation  shall  have  notice,  shall 
be  the  maximum  price  in  such  municipality  until  the  Commis- 
sion shall  upon  like  complaint  or  upon  the  complaint  of  the  per- 
son, firm,  or  corporation  engaged  in  furnishing  such  electricity, 
again  fix  the  maximum  price  to  be  charged  therefor.  In  deter- 
mining such  maximum  price,  the  Commission  shall  consider  and 
give  due  weight  to  all  lawful  elements  proper  to  be  considered 

to  enable  it  to  determine  the  just  and  reasonable  price  to  be  fixed 
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for  supplying  electricity  in  such  municipality,  including  cdst, 
reasonable  return  on  actual  value  of  all  property  used  in  the 
service,  depreciation,  obsolescence,  risks  of  business,  value  of 
service  to  the  consumer,  the  connected  load,  the  hours  of  the  daj 
when  used  and  the  quantity  used  each  month:  Provided,  how- 
ever. That  the  Commission  shall  in  no  case  have  power  to  change 
or  alter  the  price  for  electricity  fixed  in  or  regulated  by  or  under 
any  franchise  heretofore  or  hereafter  granted  by  any  city,  village 
or  township;  Provided  further.  That  the  maximum  rate  so 
fixed  shall  not  limit  the  right  of  such  person,  firm  or  corporation 
to  supply  electricity  for  a  less  rate  if  it  charges  all  customers  at* 
the  same  rate  for  electricity  simultaneously  used  under  like  con- 
ditions. No  corporation  or  person  engaged  in  the  business  of 
supplying  electricity  shall  be  entitled  to  have,  receive,  or  recover 
a  greater  charge  for  electricity  supplied  to  any  consumer  than 
that  fixed  by  the  Commission  after  the  same  has  been  fixed  as 
provided  herein.  The  provisions  of  the  act  governing  hearings 
before  said  Commission  as  to  rates  for  transportation  of  freight 
by  railroads  shall  so  far  as  applicable  govern  the  hearings  before 
said  Commission  herein  provided  for." 

It  appears  that  during  the  term  of  ten  years  stated  in  the  fran- 
chise, complainant  reserved  to  itself  the  right  to  amend  or  change 
any  or  all  provisions  thereof,  except  as  to  the  occupancy  of  the 
streets,  alleys,  etc.,  by  the  defendant ;  that  since,  after  the  expira- 
tion of  said  ten  years,  said  franchise,  except  as  to  the  occupancy 
of  the  streets,  alleys,  etc.,  became  void ;  that  thereafter  the  enjoy- 
ment and  exercise  of  such  other  rights  by  defendant  was  by  suf- 
f ranee  of  complainant  only;  that  between  such  date  and  the  ef- 
fective date  of  October  10,  1916,  conferring  jurisdiction  upon 
the  Commission,  authority  to  determine  as  to  all  the  other  con- 
ditions, and  the  extent  to  which  said  defendant  should  enjoy  the 
same,  resided  wholly  and  exclusively  in  complainant;  and  that 
the  said  franchise  at  the  date  of  the  filing  of  this  complaint  being 
void  as  to  all  the  provisions  therein  contained,  except  the  rights 
of  defendant  to  occupy  the  streets,  alleys,  and  places  of  said  com- 
plainant, full  power  and  authority  over  the  things  complained  of 
now  resides  in  the  Commission. 

Defendant  contends  further  that  the  ten-year  limitation  men- 
tioned in  the  1895  Act  refers  only  to  cases  where  the  city  under- 
P.U.R.1917C. 

Digitized  by  VjOOQIC 


WILUAMSTON  v.  VVILLIAMSTON  ILLUMINATING  CO.         129 

takes  to  contract  for  the  purchase  of  current,  in  which  case  a  ten- 
year  term  appears  to  be  the  limit  of  time  for  which  such  contracts 
may  be  made. 

The  Commission  cannot  concur  in  the  opinion  of  the  defend- 
ant, nor  do  we  believe  such  construction  of  the  statute  permissi- 
ble, for  the  language  employed  is  not  ambiguous,  but  states  plain- 
ly that  "any  such  village  is  authorized  to  contract  with  any 
person,  persons,  or  duly  organized  corporation  for  the  supplying 
of  such  village  or  the  inhabitants  thereof,*'  etc.,  and  for  this  pur- 
pose authority  is  granted  for  the  occupancy  of  the  streets,  alleys, 
places,  etc.,  for  the  purpose  of  constructing  a  pole  line  and  all 
the  necessary  apparatus  to  enable  said  person,  persons,  or  cor- 
poration to  furnish  such  service.  If  the  defendant  was  selling 
current,  and  not  distributing  it,  there  would  be  no  necessity  for 
authority  to  occupy  the  streets,  alleys,  etc.,  of  complainant;  or 
if  the  village  were  buying,  it  would  require  no  permission  to  oc- 
cupy its  own  streets,  alleys,  etc.  If  defendant's  construction  of 
the  act  be  accepted,  and  it  be  assumed  that  the  village  does  buy 
and  itself  distribute  for  street-lighting  purposes,  it  would  be 
practically  impossible  for  each  resident  to  do  the  same ;  and  if  the 
term  "village"  is  taken  to  mean  all  the  citizens  and  the  village 
should  distribute  thereto,  then  the  words,  "or  the  inhabitants 
thereof  or  both,"  are  superfluous.  We  think  a  fair  and  reason- 
able construction  to  be  put  upon  the  language  employed  is  that 
the  term  "village"  means  for  street  or  public  lighting,  and  the 
term  "inhabitants  thereof"  means  residential  and  commercial 
lighting,  and  that  the  act  contemplates  the  construction  and 
operation  of  a  municipal  plant,  or  the  granting  of  a  franchise  to 
some  person,  persons,  or  corporation  to  furnish  such  service  en- 
tire, and  as  evidence  of  the  construction  accepted  by  defendant's 
predecessors  (and  which  we  believe  settles  this  question),  defend- 
ant as  assignee  is  now  actually  occupying  with  its  poles,  wires, 
etc.,  the  streets,  alleys,  and  places  of  complainant,  and  furnishing 
current  and  distributing  the  same. 

[2]  Second.  "Is  the  service  furnished  by  defendant  ade- 
quate?" Relying  upon  the  record  and  accepting  the  statements 
of  the  officers  of  said  village  and  other  residents  testifying  for 
the  complainant,  it  appears,  first,  that  the  lights  are  not  steady ; 
second,  that  they  are  not  bright  enough  (one  witness  testifying 
P.U.R.1917C.  9 
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that  With  the  light  from  a  three-bulb  chandelier  it  is  difficult  to 
read  a  newspaper) ;  third,  that  for  some  two  hours  during  the 
evening  when  street,  commercial,  and  residential  lighting  is  be- 
ing furnished,  there  was  not  current  enough  to  meet  the  demands, 
and  that  this  was  due  to'  a  lack  of  boiler  capacity,  defendant 
operating  but  one  boiler,  and  this  being  secondhand  and  too 
small.  From  the  record  we  gather  that  defendant  does  operate 
one  boiler  and  one  engine  for  lighting  purposes,  and  that 
for  early  evening  lighting  defendant  has  contracted  for  power 
from  a  mill  operated  by  water  wheel,  and  after  said  mill  has 
closed  for  the  day  the  power  from  the  wheel  operates  a  generator 
supplying  current  for  lighting.  When  more  current  is  demanded 
than  this  wheel  power  produces,  then  defendant  operates  the 
steam  engine  and  shuts  off  the  water  wheel.  It  is  assumed  that 
this  change  is  what  caus^  the  lights  to  flicker  for  a  moment,  but 
little  attention  was  given  to  this  phase  of  the  complaint,  as  the 
length  of  time  such  conditions  obtain  are  so  short  as  not  to  be 
material. 

Testimony  was  offered  by  complainant  to  show  that  the  wires 
beyond  the  series  of  transformers  farthest  from  the  power  house 
were  small  and  lacking  in  capacity,  and,  having  come  in  contact 
with  limbs  of  trees,  the  insulation  was  worn  through,  and  in 
case  of  wind  and  rain  much  current  tiras  lost  by  reason  of  this 
condition ;  that  the  pknt  was  not  able  to  develop  enough  current 
to  overcome  this  loss  and  give  good  service,  and  Mr.  Thomas, 
general  manager  of  the  Michigan  Power  Company,  after  an  ex- 
amination of  the  plant,  testified  that  the  plant  is  lacking  in  ca- 
pacity. 

Defendant's  witness,  while  admitting  some  of  complainant's 
allegations,  still  contends  that  the  service  is  regular  and  good. 
However,  it  develops  that  such  witnesses  reside  or  do  business 
within  a  short  distance  of  the  power  plant,  and  not  far  from  the 
line  of  transformers  nearest  said  plant,  and  the  burden  of  com- 
plaint appears  to  be  as  to  residential  and  commercial  rather  than 
street  lighting,  and  this  may  be  understood  when  reference  is 
had  to  the  new  street  lighting  system  installed  by  the  defendant. 

Relying  upon  the  request  made  and  the  statements  of  the  com- 
plainant, the  service  is  not  adequate,  and  if  reference  is  had  to 

the  following  language  found  in  the  last  paragraph  of  §  6  of  the 
P.U.R.1917C. 
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f ranchise, — "Provided,  further,  that  the  lights  furnished  shall  be 
equal  in  power,  brilliancy,  steadiness,  and  dtirabUity  to  cmy  first- 
class  electric  light  furnished  by  reputable  companies  for  the  same 
purpose  in  any  city  or  village/' — ^it  would  appear  that  the  terms 
lliereof  had  not  at  all  times  in  the  past,  and  were  not  on  the  date 
of  the  filing  of  this  complaint,  being  complied  with,  and  as  the 
question  of  adequacy  invdves  both  quantity  and  quality  regard- 
lesa  of  the  revenue  produced,  it  would  appear  that  the  claim  of 
inadequacy  had  been  sustained. 

[3,  4]  Third.  "Are  the  demands  of  petitioner  -reasonable  ?  " 
Bef erring  to  the  prayer  we  find  complainant  asks:  (a)  That 
defendant  cease  discrimination;  (b)  that  defendant  furnish 
twenty-four  hour  service;  (c)  that  defendant  furnish  adequate 
current  for  botib  power  and  lighting;  (d)  that  the  charge  for 
current  used  diall  be  based  upon  a  sliding  scale,  and  that  such 
charges  be  reasonable. 

(a)  Counsel  for  complainant  contends  that  all  current  fur- 
nished by  defendant,  both  for  public  and  private  use,  should  be 
metered.  We  find,  however,  that  §  6  of  the  franchise  and  the 
several  contracts  made  with  complainant's  council  since  April 
21,  1896,  and  which  it  would  appear  expressed  the  public  wish, 
demands  a  flat  rate  for  street  lighting  and  a  given  amount  per 
lamp  per  year  which  should  not  be  exceeded ;  and  of  the  incandes- 
cent lights  not  to  exceed  a  given  amount  per  candle  power  per 
weeK* 

The  general  custom  appears  to  be  to  base  the  charge  for  street 
li^ti]^  upon  a  flat  rate  per  lamp  per  year,  and  there  does  not 
appear  to  have  been  sufficient  evidence  produced  to  convinoe 
the  Commission  that  complainant  will  suffer  from  a  continuance 
of  the  present  custom,  although  no  objection  woidd  be  off ered  by 
the  Conmdssion  to  the  adoption  of  any  equitable  plan  agreeable 
to  the  parties  in  interest  whereby  the  future  charges  for  street 
lighting  should  be  upon  a  metered  basis.  Neither  do  we  think 
such  system  of  measurement  prohibited  by  the  franchise,  which 
names  simply  a  maximum  per  lamp  per  year  which  should  not  be 
exceeded;  neither  would  there  appear  to  be  any  question  as  to 
the  right  of  defendant  to  supply  residential  or  commercial  lightr 
ing  upon  a  flat  or  metered  rate  basis.  However,  the  advisability 
of  having  in  effect  at  the  same  time  different  methods  of  measur- 
P.U.R.1917C. 
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ing  current  as  a  basis  for  the  charge  to  be  made  would  appear 
to  be  decidedly  questionable,  regardless  of  the  fact  that  both 
such  charges  might  be  equal  and  equitable.  In  the  absence 
of  an  application  of  some  uniform  and  generally  accepted 
method  of  measurement,  there  is  ground  for  suspicion  that 
discrimination  is  being  practised,  and  this  condition  has  always 
been  considered  provocative  of  trouble;  for  the  customer  whose 
current  is  measured  and  all  used  charged  for  never  believes  that 
he  uses  as  much  current  or  uses  it  as  long  as  his  neighbor  who 
enjoys  the  flat  rate,  and  the  result  is  a  growing  impatience  and  an 
ever-increasing  dissatisfaction  among  customers,  which  same  is 
not  conducive  to  the  best  interest  of  either  customer  or  utility, 
and,  therefore,  should  not  be  continued;  and  if,  as  claimed  by 
complainant,  this  system  in  vogue  in  the  present  case  results  in 
some  customers  paying  5  and  6  cents  per  kw.  hr.  and  others  10 
cents  or  any  higher  rate  per  kw.  hr.  for  a  like  service,  it  would 
result  in  discrimination  forbidden  by  the  statute,  and  should  be 
discontinued  at  once.  The  mere  fact  that  some  customers 
believe  it  to  be  to  their  advantage  to  be  on  a  flat  rate  is  not  suf- 
ficient excuse  for  continuing  different  rates  under  like  condi- 
tions, thus  violating  the  law,  but  rather  suggests  that  the  flat 
rate  is  lower  and  less  expensive. 

(b)  As  to  the  twenty-four  hour  service.  It  would  appear  that 
this  is  a  question  that  would  adjust  itself;  for  if  the  rate  charged 
would  produce  a  revenue  justifying  continuous  service,  it  should 
be  given,  if  there  is  demand  for  it.  On  the  other  hand,  if  twenty- 
four  hour  service  is  demanded  by  complainant  and  the  rate  origi- 
nally agreed  upon  or  now  charged  was  for  a  less  service,  and  not 
now  remunerative  for  twenty-four  hour  service,  then  if  a  larger 
service  is  given  the  rate  should  be  increased  correspondingly.  The 
contract  executed  between  the  defendant  and  the  village  of  Wil- 
liamston  on  June  30,  1916,  so  far  as  the  street  lighting  is  con- 
cerned, called  for  lights  from  dusk  on  each  and  every  evening  un- 
til 12  o'clock  midnight,  standard  time,  on  all  nights  that  lights 
are  needed,  and  this  need  is  to  be  determined  by  the  common 
council  of  the  complainant.  The  rate  originally  charged  was 
based  upon  what  is  known  as  the  ^^moonlight  schedule."  It  is 
therefore  evident,  if  continuous  service  is  given,  that  there  will 

be  an  increase  in  expense,  and  naturally  an  increased  charge. 
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However,  we  believe  the  public  know  about  how  much  and  what 
quality  of  service  it  needs,  and  the  proper  thing  for  any  public 
utility  to  do  is  to  place  itself  in  a  position  to  comply  with  the 
public  demands  and  then  charge  a  reasonable  rate  therefor. 

[5]  (c)  In  this  connection,  complainant  also  asks  that  defend- 
ant furnish  current  for  power  use.  There  appears  from  the  record 
to  have  been  considerable  controvert  as  to  the  actual  demand, 
defendant  contending  that  numerous  efforts  had  been  made  to 
secure  contracts  for  power  but  without  success,  while  complain- 
ant contends  that  with  onl^  a  secondhand  boiler  and  one  engine, 
defendant  was  not  in  a  position  to  furnish  such  power  and  guar- 
antee continuous  or  uninterrupted  service,  having  made  no  pro- 
vision to  care  for  customers  while  unable  to  operate  due  to  acci- 
dent, repairs,  or  other  causes,  and  that  customers  could  not  affordi 
to  go  to  the  expense  of  equi^^ping  their  respective  plants  to  use 
electric  power  without  some  assurance  that  defendant  would  be 
fully  able  to  care  for  their  needs;  otherwise  contracts  oould  have 
been  secured  easily. 

Defendant  states  that  it  will  give  current  for  power  whenever 
contracts  for  the  use  of  such  power  can  be  secured  whose  revenue 
per  month  would  be  $60,  notwithstanding  the  fact  that  said 
amount  would  not  meet  the  additional  expense  incurred,    ^''-..i-  \\ 

If  defendant  was  in  a  position  to  assure  the  customers  first- 
class  service,  this  proposition  would  appear  upon  its  face  to  be 
reasonable.  The  fact,  however,  that  such  service,  together  with 
the  lighting  service  demanded  by  the  terms  of  the  franchise, 
would  require  the  constant  use  of  the  single  unit  plant  operated 
by  defendant,  suggests  the  necessity  of  additional  boiler  and  en- 
gine capacity  to  assure  a  continuous  service  in  case  of  accident  to 
the  machinery  either  at  night  or  during  the  day. 

[6,  7]  (d)  ^^Basing  the  charge  upon  a  sliding  scale.**  Under 
a  previous  heading  we  have  called  attention  to  the  section  of  the 
franchise  relative  to  the  manner  of  determining  the  charge;  we 
still  are  of  the  opinion  that  the  language  of  the  section  cited 
naming  only  the  maximum  charge  which  may  not  be  exceeded 
does  not  attempt  to  state  what  charge  less  than  the  maximum 
should  be  made  nor  by  what  method  determined. 

An  examination  of  the  records  in  this  department  shows  that 

over  60  per  cent  of  the  corporations  furnishing  electric  lighting 
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base  their  charge  upon  a  sliding  scale.  It  would,  therefore,  ap- 
pear to  be  the  latest  and  more  approved  method,  and  if  adopted 
by  defendant  should  not  prove  to  its  disadvantage,  especially  un- 
der the  protection  of  the  application  of  a  proper  minimum ;  and 
this  method,  in  connection  with  a  metered  current,  would  in- 
sure uniformity,  remove  discrimination,  and  assure  defendant 
remuneration  for  all  service  rendered. 

[8]  "A  reasonable  rate."  Thus  far  the  discussion  has  de- 
veloped that  complainants  desire,  first,  a  better  quality  of  serv- 
ice; second,  a  greater  quantity.  Complying  with  these  d^nands 
will  necessitate  a  largely  increased  investment  by  defendant, 
therefore,  the  question  now  to  be  considered  is  the  rate  or  charge 
that  fliiould  be  made  in  order  to  produce  a  reasonable  return 
upon  the  property  invested  and  in  use. 

From  the  records  we  find  that  defendants  purchased  the  origi- 
nal bond  issue  of  its  predecessor  amounting  to  $10,000,  the  pro- 
ceeds f  rcHn  which,  it  is  stated,  were  expended  upon  the  property. 
Later  an  authorization  of  $20,000  in  bonds  was  secured  by  de- 
fendant after  die  purchase  of  the  property  and  an  order  permitr 
ting  the  sale  of  $12,000  of  such  amount,  $10,000  to  be  used  to 
refund  the  original  $10,000  issue  and  $2,000  to  be  used  for  the 
improvement  of  the  property,  leaving  $8,000  of  such  bond  issue 
in  the  treasury  of  the  company. 

Defendant  shows  that  since  acquiring  the  property  it  has  ex- 
pended approximately  $1,000  for  changing  the  street  lifting 
system  and  $6,000  for  new  machinery,  additional  distribution 
system,  etc.,  or  a  total  of  $7,000.  Therefore,  if  we  may  assume 
that  the  proceeds  of  the  original  bond  issue  of  $10,000  were  ex- 
pended upon  the  property,  and  in  addition  thereto  the  $7,000 
above  mentioned,  it  would  show  an  investment  of  approximately 
$17,000  without  taking  into  account  whatever  may  have  been 
realized  from  the  sale  of  the  stock  and  expended  upon  the  prop- 
erly in  the  first  instance,  or  in  bills  or  accounts  payable  for  ma- 
terial used  that  might  properly  be  charged  to  capital  account  if 
not  included  in  the  above  item  of  $7,000. 

It  is  admitted  that  the  plant  has  been  partially  rebuilt  and  con- 
siderably added  to  by  defendant  since  its  purchase  in  1909 ;  how- 
ever, the  record  contains  no  information  as  to  the  original  cost  of 
the  plant,  or  any  changes  or  additions  that  may  have  been  made 
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thereto  prior  to  its  sale  to  defendant,  nor  of  the  price  defendant 
paid  for  the  same  at  such  time,  nor  at  what  price  defendant  ob- 
tained the  original  bond  issue  of  $10,000.  Therefore,  as  to  the 
actual  investment  this  information  is  of  little  value. 

A  study  of  the  report  filed  by  defendant  shows  particularly 
two  items  that  would  suggest  that  much  of  the  original  invest- 
ment was  not  now  in  use.  Particular  reference  is  made  to  the 
item  of  "abandoned  property,"  as  shown  in  a  more  recent  state- 
ment as  obsolete  equipment,  amount  $5,078.36,  and  the  item  of 
"other  suspense,"  $13,589.36.  We  are  inclined  to  believe,  how- 
ever, after  a  careful  analysis,  although  the  report  does  not  so 
state,  that  this  latter  item  covers  property  of  value  and  in  use  at 
the  present  time. 

The  records  in  the  office  of  the  State  Tax  Commission,  to- 
gether with  information  furnished  by  defendant,  show  the  prop- 
erty to  have  been  assessed  at  $8,000  (personal  $3,000  and  real 
estate  $5,000),  but  upon  just  what  percentage  of  cash  value  the 
assessment  was  made  this  department  is  not  advised,  but  the  best 
information  obtainable  leads  us  to  believe  upon  a  basis  of  90  per 
cent,  and  if  this  be  true  it  would  make  the  actual  cash  value  of 
the  property  $8,888.88,  as  per  defendant's  own  figures. 

By  exhibit  24,  filed  at  the  hearing,  defendant  shows  a  plant  in- 
vestment as  of  December  31,  1915,  of  $28,947.12,  but  the  same 
includes  the  following  items:  "Abandoned  property,  $5,078.36," 
and  "good  will,  $10,000."  Deducting  these  amounts  there  re- 
mains $13,868.76  as  representing  property  actually  in  use.  To 
this  there  might  be  added  the  items  of  "tools  and  implements, 
$43.22,"  "furniture  and  fixtures,  $13.13,"  and  "power  house  sup- 
plies, $15,"  or  a  total  of  $71.35,  making  a  grand  total  of  $13,- 
940.11.  However,  this  result  is  obtained  by  accepting  without 
question  the  figures  submitted,  and  which  defendant  admits  rep- 
resent the  first  cost  or  value  new,  being  what  is  known  as  the 
book  value.  Defendant  at  the  same  time  admits  that  no  amount 
had  ever  been  charged  off  for  depreciation,  and  while  it  must  be 
conceded  that  the  proper  amount  chargeable  to  depreciation  is 
conditioned  largely  upon  the  per  cent  of  efficiency  in  which  the 
plant  has  been  maintained,  there  are,  however,  certain  portions 
of  such  a  property  which  continue  to  depreciate  and  cease  only 
when  replaced  by  new;  and  the  distribution  line  and  electrical 
P.U.R.1917C. 

Digitized  by  VjOOQIC 


136  MICHIGAN  RAILROAD  COMMISSION. 

apparatus  having  been  in  service  several  years,  it  would  appear 
that,  applying  an  average  depreciation  charge  of  3^  per  cent  for 
four  years,  or  $1,951.60,  would  not  be  unreasonable,  thus  leaving 
the  net  amount  of  property  as  actually  in  use  as  of  a  value  of 
$11,988.51,  or  approximately  $12,000. 

As  previously  stated,  defendant  in  its  annual  report  filed  De- 
cember 31,  1915,  claims  $10,279.40  as  the  actiud  plant  invest- 
ment; however,  there  are  items,  such  as  "going  concern  value," 
"good  will,"  etc.,  which  may  very  properly  be  considered  in  fix- 
ing the  value  of  a  utility  for  rate-making  purposes,  which  might 
not  be  considered  in  fixing  a  value  for  taxation  purposes;  there- 
fore, if  to  such  actual  value  of  the  plant  as  reported  there  be 
added  $1,720.60,  it  will  bring  the  value  up  to  $12,000,  as  above 
stated. 

It  is  claimed  no  additions  have  been  made  to  the  "value  of  the 
property"  by  reason  of  the  increased  value  of  copper  or  other 
material.  No  consideration  is  being  given  to  the  same  by  the 
Commission,  for  the  reason  that,  while  material  may  vary  as  to 
cost  from  time  to  time,  we  believe  that  present  values  are  not 
based  upon  normal  conditions,  and  we  feel,  further,  that  if  a 
proper  depreciation  account  had  been  kept,  that  the  amount 
would  more  than  offset  any  appreciation  that  has  taken  place. 

[9]  Defendant  in  reporting  to  the  secretary  of  state  places  a 
value  of  $3,500  upon  the  land  used  in  the  business,  thus  leav- 
ing $4,500  as  the  balance  of  the  $8,000  reported  to  the  State  Tax 
Commission  to  be  treated  as  machinery,  distribution  system,  sup- 
plies, etc.,  without  allowing  anything  for  real  estate  not  used  in 
the  business.  If  this  value  of  the  land  in  use  be  accepted  as 
correct,  then  upon  the  basis  of  the  $12,000  valuation  there  would 
be  real  estate,  $3,500,  and  machinery,  distribution  system,  etc, 
$8,500,  the  defendant  evidently  not  reporting  the  power  house 
and  the  equipment  therein  as  a  part  of  the  real  estate,  but  treat- 
ing it  more  as  personal.  Upon  this  basis  the  present  earnings  of 
defendant  after  paying  operating  expenses  with  the  following: 

5%  interest  on  the  bond  issue  of  $10,000 $500.00 

6%  depreciation  on   $8,600    510.00 

Or  a  total  of $1,010.00 

Defendant's  report  shows  as  to  earnings  and  operating  expenses 
as  follows,  for  the  year  1915: 

Total  income   $6,180.27 

Total  operating  expense  including  the  items  of  insurance,  taxes,  etc  4,204.41 
P.U.R.1917C. 
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liMTing  a  credit  difference  of  1,975.86 

which  would  be  reduced  by  the  item  of 

Interest  on  unfunded  debt,  as  per  report 87.93 

Leaving   1,887.93 

From  this  deducting  the   1,010.00 

previously  mentioned  bond  interest  and  depreciation. 

Leaves  net  earnings  of  877.93 

to  apply  as  the  return  on  the  investment  of  $12,000.  This  rep- 
resents approximately  7^  per  cent,  and  this  amount  would  not 
appear  to  be  greater  than  should  be  enjoyed  from  the  operation 
of  such  a  utility,  a  large  portion  of  which  is  subject  to  rapid  de- 
preciation through  exposure  to  the  elements  and  by  obsolescence. 

Answering  the  question,  **Are  defendaaii's  rates  reasonable  f  *' 
we  believe  for  the  character  of  equipment  employed  and  service 
given  the  rate  as  a  whole  produces  a  reasonable  return,  but  that, 
in  view  of  the  evidence  produced  at  the  hearing,  complainants 
are  entitled  to  a  better  service,  especially  in  residence  lighting, 
than  they  now  enjoy. 

In  some  cases  the  commercial  rate  charged  by  lighting  com- 
panies is  less  than  the  residence  rate,  or  is  the  same  with  a  lar- 
ger cash  discount  for  prompt  payment,  but  in  most  instances  the 
rate  of  10  cents  per  kw.  hr.  obtains  throughout  the  state. 

As  to  street  lighting,  a  somewhat  lower  rate  than  $60  per  year 
per  arc  lamp  is  made,  but  this  is  usually  where  the  current  is 
furnished  several  towns  from  a  central  plant,  and  not  where  a 
local  power  plant  is  installed ;  however,  this  price  seems  to  repre- 
sent the  average  charge. 

At  the  second  hearing  counsel  for  complainant  summed  up 
complainant's  objections,  as  follows: 

(1)  Objects  as  to  placing  the  great  burden  upon  the  consumer 
of  compelling  him  to  go  to  the  expense  of  purchasing  transformer 
and  other  equipment,  and  then  they  may  not  secure  power  or  cur- 
rent for  power. 

(2)  Objects  to  the  right  of  the  company  "to  single  out  mills, 
pool  rooms,  etc.,  and  give  them  a  special  rate." 

Referring  to  them  in  the  order  we  find — 

(1st)  No  undue  burden  would  be  placed  upon  the  citizens  of 
Williamston  from  tiie  fact  that,  before  any  installation  of  equip- 
ment by  such  parties  for  the  use  of  such  power  had  been  made, 
the  extra  boiler  and  engine  herein  referred  to  will  have  been 

placed  by  defendant. 
P.U.R.1917C. 


Digitized  by 


Google 


138  MICHIGAN  RAILROAD  COMMISSION. 

(2d)  Discrimination  means  different  rates  to  different  cus- 
tomers for  like  kind  of  service.  If  all  'bills''  and  all  "pool 
rooms"  are  charged  the  same,  then  there  is  no  discrimination 
unless  it  be  shown  that  they  are  charged  a  different  rate  than 
other  consumers  when  the  service  rendered  and  electricity  con- 
sumd  are  practically  the  same,  and  in  such  case  the  rates  are 
always  subject  to  attack. 

From  the  evidence  submitted  it  would  appear  that  defendant 
should  make  the  following  changes : 

First,  additional  steam  capacity  through  the  installation  of  a 
second  boiler,  which  would  also  make  it  possible  to  furnish  cur- 
rent for  power  during  the  day  and  guard  against  interruption  of 
service,  either  day  or  night,  caused  by  accident,  necessary  re- 
pairs, etc 

Second,  another  engine  to  carry  the  day  load  if  twenty-four 
hour  service  is  given. 

Third,  additional  wire  capacity  either  through  the  furnishing 
of  larger  wire  between  the  outside  line  of  transformers  and  resi- 
dences, or  the  placing  of  a  new-protected  wire,  and  care  taken 
that  it  should  not  come  in  contact  with  the  limbs  of  trees  so  as  to 
wear  off  the  insulation. 

Fourth,  twenty-four  hour  service,  if  desired  by  complainants, 
with  sufficient  increase  in  rates,  if  shown  to  be  necessary,  to 
meet  the  additional  expense  incurred. 

Fifth,  current  for  power,  with  protection  against  interrupted 
service  which  the  additional  engine  and  boiler  would  give  when 
contracts  yielding  an  earning  equal  to  the  additional  expense 
involved  have  been  secured,  such  expense  not  to  exceed  $60  per 
month. 

It  is  understood  that  since  the  hearing  an  additional  boiler  and 
engine  have  been  purchased  and  are  on  the  premises  ready  for 
installation.  Further,  that  defendant  has  submitted  and  filed 
new  schedule  of  rates,  providing  for  twenty-four  hour  lighting 
service  and  for  all-day  power  service. 

Some  difference  of  opinion  appears  to  exist  as  to  the  new  sched- 
ule of  rates  for  street  lighting.  However,  no  definite  informa- 
tion as  to  results  appears  obtainable,  and  it  is  the  opinion  of  the 
Commission  that  they  should  be  given  a  fair  trial  when,  if  not 

deemed  reasonable,  the  matter  may  upon  application  receive  fur^ 
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ther  consideration,  and  when  the  changes  herein  enumerated  have 
been  completed,  that  the  Commission  are  to  be  notified  when  the 
schedule  of  rates  filed  shall  become  effective. 

An  order  in  accordance  with  above  will  this  day  issue. 


MICHIGAN  RAILROAD  CO^OHSSION. 

BE  NEW  YORK  CENTRAL  RAILROAD  COMPANY. 

[D-1078.] 

Security  issues'^  Jurisdiction  of  CommiSBion'-' Equipment  truai  eer^ 
tificates. 

1.  On  an  application  for  permission  to  issue  equipment  trust  eer- 
tifieates,  the  Michigan  Commission  is  without  authority  to  inquire  into 
questions  touching  the  legality  of  the  organization  of  the  petitioning 
corporation  or  its  board  of  directors,  the  Ck^mmission  being  anpowered 
only  to  determine  whether  (a)  the  use  of  the  property  to  be  acquired 
is  reasonably  necessary  for  tlie  purpose  of  the  corporation,  (b)  whether 
the  funds  derived  are  to  be  applied  to  lawful  purposes,  and  (c)  whether 
the  issue  and  amount  are  essential  to  the  successful  carrying  out  of  suoh 
purposes. 

Security  iseues '^  Equipment   trust   certificates '^  Necessity   for   new 
equipment, 

2.  A  railroad  company  will  not  be  denied  authority  to  issue  equip- 
ment trust  certificates  to  enable  it  to  purchase  additional  equipment, 
because  of  the  fact  that  it  already  has  enough  to  handle  its  business 
under  normal  conditions;  since  the  question  of  the  amount  of  additional 
equipment  needed  is  one  of  business  discretion  not  within  the  province 
of  the  Commissioii. 

SeeurOy  issues  ^  Equipment  trust  certificates  ^  Effect   on  appliea* 
tion  of  other  sources  of  raising  funds. 

3.  The  mere  fact  that  a  utility  has  other  means  of  raising  funds  is 
not  a  suflScient  reason  for  denying  its  application  for  permission  to 
issue  equipment  trust  certificates  to  enable  it  to  purchase  additional 
equipment. 

[January  12,  1917.] 

Application  for  permission  to  issue  ^  per  cent  equipment 
trust  certificates  to  the  amount  of  $12^000,000 ;  granted. 

Appearances:  Eobt  J.  Carey,  Frank  £.  Bobson,  Samuel  H. 
Kelley  for  applicants ;   Orla  B.   Taylor,  James  Pollitz,   and 
Clarence  H.  Venner  for  objectors. 
P.U.R.1917C. 
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Crowley,  Commissioner:  It  appears  from  the  petition  filed  in 
this  matter  and  the  exhibits  attached  thereto,  that  the  petitioning 
company  is  in  need  of  additional  equipment,  and,  for  the  pur- 
pose of  securing  the  same,  desires  to  enter  into  an  equipment 
trust  agreement,  to  be  known  as  the  "New  York  Central  Rail- 
road Equipment  Trust  of  1917."  The  agreement  establishing 
flaid  trust  to  be  executed  between  John  Carstensen  and  others,  as 
vendors,  the  Guaranty  Trust  Company  of  New  York  (or  such 
other  trust  company  as  petitioner  may  designate),  as  trustee,  and 
the  petition  to  be  dated  January  1,  1917,  and  to  be  substantial- 
ly ij  the  form  of  the  draft  of  agreement  marked  "exhibit  A,"  at- 
tached to  and  made  a  part  of  the  petition,  and  the  lease  or  leases 
of  equipment  to  be  executed  under  said  agreement  to  be  sub- 
stantially in  the  form  set  forth  therein.  Said  agreement  pro- 
vides for  the  issuance  of  certificates  up  to  the  amount  of  $19,- 
995,000,  to  represent  not  more  than  80  per  cent  of  the  cost  of 
the  equipment  to  be  included  in  the  trust,  said  certificates  to 
bear  interest  at  the  rate  of  4^  per  cent  per  annimi.  The  re- 
mainder of  the  cost  of  said  equipment  to  be  paid  for  by  peti- 
tioner in  cash. 

It  also  appears  from  the  petition  that  said  petitioning  company 
presently  needs  a  portion  of  the  said  equipment  to  be  purchased, 
^nd  that  it,  therefore,  desires  to  presently  include  in  the  said 
trust  equipment  that  will  cost  approximately  $15,000,000,  a 
schedule  of  the  same  being  attached  to  the  petition  and  marked 
*^^exhibit  B ; "  that  under  the  terms  of  the  said  agreement,  it  is 
intended  to  provide,  by  the  issuance  and  sale  of  certificates  under 
said  equipment  trust,  not  more  than  80  per  cent  of  the  cost  of  said 
equipment  to  be  presently  purchased,  or  $12,000,000. 

This  proceeding  is,  therefore,  instituted  under  the  provisions 
of  Act  144  of  the  Public  Acts  of  1909,  as  amended,  for  the  pur- 
pose of  securing  the  approval  of  this  Commission  of  said  trust 
agreement,  as  set  forth  in  "exhibit  A"  attached  to  the  petition, 
and  the  lease  or  leases  of  equipment  to  be  executed  thereunder, 
and  authority  to  issue  and  sell  certificates  under  said  trust  agree- 
ment to  an  amount  not  exceeding  $12,000,000.  Said  certificates 
to  be  sold  at  not  less  than  97  pOT  cent  of  the  par  value  of  the 
same,  net 

Act  144  of  the  Public  Acts  of  1909,  as  amended,  provides  in 
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part,  as  follows:  " .  .  .  Any  railroad,  interurban  railroad  or 
other  common  carrier,  may  issue  stocks,  Ixmds,  notes  or  other 
evidences  of  indebtedness,  payable  at  periods  of  more  than  twelve 
months  after  the  date  thereof,  when  necessary  for  the  acquisi- 
tion of  property,  the  construction,  completion,  extension  or  im- 
provement of  facilities,  or  for  the  improvement  or  maintenance 
of  service,  or  for  the  discharge  or  lawful  refunding  of  obliga- 
tions; Provided,  and  not  otherwise,  that  there  shall  have  been 
secured  from  the  Michigan  Bailroad  Commission,  an  order  au- 
thorizing such  issue  and  the  amount  thereof,  and  stating  that  in 
the  opinion  of  the  Commission,  the  use  of  the  capital  or  prop- 
erty to  be  acquired,  to  be  secured  by  the  issue  of  such  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  is  reasonably 
required  for  the  purposes  of  such  person,  corporation  or  associa- 
tion. .  .  . ''  And:  ''If,  from  the  application  filed  and  such 
other  information  obtained,  from  the  investigation  herein  author- 
ized, the  said  Commission  shall  be  satisfied  that  the  funds  de- 
rived frcmi  such  issue  of  stocks,  bonds  or  notes,  are  to  be  applied 
to  lawful  purposes,  and  that  such  issue  and  amount  is  essential 
to  the  successful  carrying  out  of  such  purposes,  then  said  Com- 
mission shall  grant  authority  to  make  the  issue  applied  for,  and 
in  granting  such  authority,  the  said  Commission  may  impose  as 
a  condition  of  the  grant,  such  reasonable  terms  and  conditions 
as  to  the  Commission  may  seem  proper.    ..." 

[1]  Objections  have  been  filed  by  James  PoUitz,  a  stockhold- 
er of  the  petitioning  company,  and  Clarence  H.  Venner,  a  stock- 
holder of  the  New  York  Central  &  Hudson  River  Bailroad 
Company  and  Lake  Shore  &  Michigan  Southern  Bailway  Com- 
pany. These  objections  are:  1st  That  petitioner  is  an  ill^al 
body,  and  has  no  existence  in  law,  either  aa  sl  de  facto  or  a  de 
jure  corporation.  2d.  That  said  company  is  the  result  of  an 
ill^al  consolidation  between  the  New  York  Central  &  Hudson 
River  Railroad  Company,  the  Lake  Shore  &  Michigan  South- 
em  Railway  Company,  and  nine  subsidiary  companies.  3d. 
That  the  petitioner  was,  at  the  time  of  the  passage  of  the  reso- 
lutions in  question,  and  is,  without  a  legal  board  of  directors. 
4tL  That  certain  persons  were  and  are  disqualified  to  act  as 
directors  of  petitioner.  5th.  That  the  petition  should  not  be 
granted  until  certain  things  should  be  made  to  appear,  by  an 
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examination^  before  this  Commission,  of  certain  nonresident  di- 
rectors of  petitioner.  6th.  That  petitioner  owns  and  controls, 
in  violation  of  law,  the  capital  stock  of  various  other  corporations, 
among  which  are  companies  owning  parallel  and  competing  lines 
of  railway,  and  that  petitioner  should  be  compelled  to  relinquish 
its  holdings  in  said  companies,  and  by  so  doing  secure  ample 
funds  for  the  purchase  of  the  equipment  in  question.  7th.  That 
petitioner  is  possessed  of  sufficient  equipment  to  conduct  its  busi- 
ness under  normal  conditions,  and  that  said  equipment  is  to 
replace  that  worn  out,  obsolete,  or  destroyed,  and  should  not  be 
authorized  while  the  equipment  depreciation  of  petitioner  re- 
mains unliquidated.  8th.  That  petitioner  holds  about  90  per 
cent  of  the  capital  stock  of  the  Michigan  Central  Railroad  Com- 
pany, a  parallel  and  competing  line,  in  violation  of  the  Federal 
Anti-Trust  Laws. 

'  The  Commission  is  of  the  opinion  that  it  is  without  authority 
to  inquire  into  the  various  questions  touching  the  legality  of  tiie 
organization  of  the  petitioning  corporation,  or  as  to  whether  the 
board  of  directors  of  petitioner  was  legally  or  properly  chosen. 
If  these  conditions  exist,  they,  undoubtedly,  can  be  inquired  into 
in  a  proper  proceeding  before  the  proper  tribunal.  This  Com- 
mission is  an  administrative  body,  exercising  no  judicial  func- 
tions, and  having  only  such  authority  as  is  vested  in  it  by  the 
statutes  of  the  state  of  Michigan,  and  exercising  authority  in  a 
proceeding  of  this  nature  only  by  virtue  of  Act  144  of  the  Pub- 
lic Acts  of  1909,  as  amended.  It  therefore  rests  with  the  Com- 
mission only  to  determine  whether  (a)  use  of  the  property  to 
be  acquired,  to  be  secured  by  the  issue  of  the  equipment  trust 
certificates,  is  reasonably  required  for  the  purposes  of  the  New 
York  Central  Railroad  Company ;  (b)  if  the  funds  derived  from 
the  issue  of  the  certificates  are  to  be  applied  to  lawful  purposes ; 
and  (c)  if  the  issue  and  amount  is  essential  to  the  successful 
carrying  out  of  such  purposes. 

{2]  We  are  not  impressed  with  the  daim  of  objectors,  with 
respect  to  the  necessity  of  purchasing  the  equipment  in  question. 
It  is  said  that  the  petitioning  company  is  possessed  of  sufficient 
equipment  to  handle  its  business  under  normal  conditions,  and 
this  may  be  true,  although  no  evidence  in  support  of  such  claim 
was  offered  at  the  hearing;  however,  if  we  proceed  upon  this 
P.U.R.1917C. 
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assumption^  we  are  not  prepared  to  say  that  petitioner  should  be 
compelled  to  own  only  such  equipment  as  may  be  necessary  to 
successfully  carry  on  its  business  under  normal  conditions.  On 
the  contrary,  we  are  impressed  with  the  thought  that  petitioner 
should  be  possessed  of  sufficient  equipment  to  reasonably  carry 
on  passenger  and  freight  traffic  under  conditions  as  they  exist, 
whether  they  be  normal  or  abnormal ;  and,  furthermore,  it  is  not . 
within  the  province  of  this  Commission  to  substitute  its  judg- 
ment for  that  of  the  directors  of  petitioner  in  the  conduct  of  its 
ordinary  business  affairs,  in  matters  of  business  discretion. 

[3]  The  only  other  question  presented  by  the  record  is  as  to 
whether  this  Commission  would  be  justified  in  refusing  the  relief 
sought,  for  the  reason  that  petitioner  is  possessed  of  other  prop- 
erty which  it  might  dispose  of,  and  thus  avoid  the  necessity  of 
the  issuance  and  sale  of  the  certificates  in  question. 

The  words,  "necessary"  and  "essential,"  found  in  the  statute 
hereunder  consideration,  are  not  synonymous  with  "indispensa- 
ble." Michigan  State  Teleph.  Co.  v.  Michigan  Railroad  Com- 
mission, —  Mich.  — ,  161  K  W.  240;  Park  &  Boulevard 
Comrs.  V.  Moesta,  91  Mich.  149,  51  N.  W.  903. 

Hence,  it  follows  that  it  is  not  the  duty  of  this  Commission, 
in  passing  upon  an  application  of  this  nature,  to  determine  that 
perhaps  some  other  method  might  have  been  devised  whereby  the 
equipment  could  be  secured,  other  than  by  the  issuance  and  sale 
of  trust  certificates.    . 

As  before  stated,  this  Commission  does  not  possess  judicial 
power,  and  it  is  not  within  its  province  to  determine,  especially 
in  a  proceeding  of  this  kind,  whether  petitioner  is  unlawfully 
possessed  of  other  properties,  in  violation  of  law,  and  whether 
petitioner  should  be  compelled  to  devest  itself  of  such  ownership. 
It  is  likewise  possible  that  petitioner  is  possessed  of  funds  suffi- 
cient to  purchase  outright,  for  cash,  the  equipment  in  question, 
but  it  is  hardly  within  the  province  of  this  Commission  to  take 
upon  itself  the  management  of  the  business  of  this  company,  and 
say  what  policy  should  be  pursued  in  that  respect. 

We  are  of  the  opinion  that  the  acquisition  of  the  equipment 
in  question  is  reasonably  necessary  for  the  purposes  of  peti- 
tioner 'y.  that  the  issue  and  sale  of  the  equipment  trust  certificates 
is  a  proper  method  of  securing  the  moneys  with  which  to  pur- 
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chase  said  equipmeht,  and  that  the  proceeds  derived  from  such 
sales  are  to  be  used  for  a  lawful  purpose. 

We  are  therefore  of  the  opinion  that  the  application  of  the 
petitioner  should  be  granted,  and  it  will  be  so  ordered. 

Dated  January  12,  1917. 

C.  S.  Cunningham,  Chairman;  C.  L.  Glasgow,  David  H. 
Crowley,  Commissioners. 


HlSSOUm  PUBIilC  SERVICE  COMMISSION. 

W.  H.  EOACH 

V, 

M.  0.  DANCIGER  &  COMPANY. 

[Case  No.  1027.] 

ALBERT  S.  HILLIX 

V. 

M.  0.  DANCIGER  &  COMPANY. 

[Case  No.  1028.] 

DOYLE  DAVIS 

V. 

M.  0.  DANCIGER  &  COMPANY. 

[Case  No.  1029.] 

SOLON  G.  HAZEN 

V. 

M.  0.  DANCIGER  &  COMPANY. 

[Case  No.  1030.] 

Commisaitms^JuriadictUm^  Manufacturing   company   selling   aur^ 
plus  electricity, 

1.  A  statute  (§  69  of  the  Missouri  Public  Service  Commission  Law) 
giving  a  Commission  general  supervision  over  all  electric  corporations 
having  the  right,  by  general  law  or  franchise,  to  use  the  public  streets, 
and  over  all  electric  plants  owned,  leased,  or  operated  by  any  electric 
corporation,  does  not  limit  the  jurisdiction  of  the  Commission  to  only 
such  electrical  corporations  as  have  authority  under  any  special  or 
general  law  or  under  any  charter  or  any  franchise  to  engage  in  such 
business. 
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J^M#e  utilities  —  What  constitutes  ^  Private  electric  company  selling 
surpltis  energy, 

2.  A  manufacturing  company,  although  generating  electricity  pri- 
marily for  its  own  use  and  selling  only  its  surplus  energy,  within  a 
limited  portion  of  a  city,  to  customers  over  their  own  wires  and  poles, 
and  although  not  haying  a  franchise  to  operate  as  an  electric  utility 
and  not  using  the  streets  and  public  places  of  the  city,  is  nerertheless  an 
electric  utility  within  the  meaning  of  the  Missouri  statutes,  so  as  to 
subject  it  to  the  jurisdiction  of  the  Conmiission  upon  the  complaint  of 
a  consumer  whose  service  has  been  discontinued. 

Damages -^  Discontinuance  of  service  ^  Jurisdiction  of  Commission. 

3.  The  Missouri  Commission  is  without  jurisdiction  to  award  dam- 
ages for  an  injury  arising  from  the  unwarranted  discontinuance  of 
service. 

Parties -^  Discontinuance  of  service  ^^  Cliange  of  oumership  pending 
determination, 

4.  A  complaint  that  a  utility  has  wrongfully  discontinued  service 
should  be  dismissed  by  a  Commission  where,  pending  its  determination, 
the  property  has  been  sold  and  the  purchaser  has  not  authorized  the 
former  owner  to  prosecute  or  continue  the  action. 

[January  16,  1917.] 

Complaints  ailing  a  -wrongful  discontinuance  of  electric 
service;  complaint  in  case  ^o.  1029  dismissed;  cconplaint  in 
cases  Nos.  1027)  1028,  and  1030  sustained,  defendant  being  or- 
dered to  restore  service. 

By  the  Commission:  In  the  above-entitled  cases,  filed  by 
different  complainants  against  the  same  defendant,  the  issues  in- 
volved are  substantially  identical.  By  agreement  of  parties  the 
cases  were  heard  together  and  will  be  so  disposed  of  in  this  re- 
port 

Taking,  one  of  the  complaints  as  typical,  it  is  alleged  that  M. 
O.  Danciger  &  Company  operates  an  electric  light  and  power 
plant  and  a  brewery  at  Weston,  Missouri ;  that  the  company  sells 
current  to  the  city  and  many  patrons,  and  that  it  ''cut  off  the  light 
and  power  current  from  our  printing  office  because  of  our  advo- 
cacy of  the  dry  cause  in  the  local  option  campaign  prior  to  June 
3d,  election  day."  The  prayer  is  that  the  company  be  required 
to  reinstate  the  service,  and  for  reparation  for  damages  resulting 
from  the  withdrawal  of  light  and  power,  and  the  installation  of 
other  power.  In  three  of  the  complaints  defendant's  cause  for 
cutting  off  the  service  is  not  alleged. 

In  its  several  answers  the  defendant  sets  forth  the  facts  upon 
P.U.R.1917C.  10 
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which  it  denies  the  jurisdiction  of  the  Commission  over  the  sub- 
ject matter  of  the  complaint,  its  contention  being  that  its  business 
is  private,  and  not  public,  in  character,  and  therefore  not  sub- 
ject to  regulation  by  the  Commission.  The  answers  conclude 
with  a  prayer  for  an  order  from  this  Commission  "declaring  it 
has  no  jurisdiction  over  defendant  or  his  business,  and  that  the 
complaint  herein  be  dismissed,"  etc. 

A  hearing  was  held  at  Kansas  City ;  the  case  was  argued  orally 
before  the  full  Commission  at  Jefferson  City,  and  briefs  there- 
after filed  as  per  stipulation  of  record. 

It  is  shown  by  the  testimony  that  the  Royal  Brewing  Com- 
pany, owned  by  M.  O.  Danciger  and  his  brothers,  is  engaged  in 
the  brewery  business  at  Weston,  a  town  of  about  1,500  popula- 
tion in  Platte  county.  Six  years  ago  the  company  installed  an 
electric  light  plant  for  the  manufacture  of  electricity  for  its  own 
use  in  lighting  its  property,  and  for  the  last  three  or  four  years 
it  has  also  been  using  it  for  power  purposes  in  its  own  business. 
For  several  years  it  has  been  furnishing  electricity  for  light  and 
power  purposes  to  private  persons,  including  complainants  here- 
in, and  to  the  city  for  lighting  the  streets,  at  rates  agreed  upon, 
the  total  revenues  from  such  sales  being  about  $100  per  month. 
The  company  has  no  distribution  system  for  supplying  its  cus- 
tomers, nor  franchise  from  the  city  as  an  electric  light  company, 
and  it  does  not  construct  its  wires  upon  the  streets  or  public  places 
of  the  city.  The  consumer  furnishes  the  wire  and  poles,  and  bears 
all  costs  of  constructing  the  line,  transmitting  the  electric  current 
from  the  generating  plant  to  the  place  of  consumption,  although 
the  actual  work  of  construction  and  installation  is  performed  by 
employees  of  the  company,  for  which  labor  the  company  is  reim- 
bursed by  the  consumer.  A  meter  owned  by  the  company  is  in- 
stalled in  the  residence,  or  place  of  business  of  each  consumer, 
and  charges  for  service  are  made  upon  the  meter  basis.  When 
the  service  was  discontinued,  as  complained  of,  the  company's 
employees  cut  the  wires  leading  from  the  street  or  alley  to  com- 
plainant's residence  or  place  of  business.  After  service  was  dis- 
continued by  the  defendant,  complainants  demanded  that  the 
service  be  reinstated,  which  the  defendant  refused  to  do. 

The  light  and  power  business,  although  owned  by  the  brewery 
company,  is  conducted  with  consumers  under  the  name  of  M.  O. 
P.U.R.1917C. 
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Danciger  &  Company,  which  fact  M.  0.  Danciger  explained  in 
his  testimony,  as  follows :  "The  brewery  didn't  have  a  right  to 
go  into  the  lighting  business,  and  I  took  it  up  with  my  brothers, 
and  they  said  if  you  have  got  any  friends  you  want  to  serve,  you 
had  better  serve  them  from  the  brewery  company  as  a  corpora- 
tion, and  that  is  how  I  happened  to  start  this  M.  O.  Danciger  & 
Company.  I  got  a  little  set  of  books  at  that  time.  I  didn't  real- 
ly know  what  they  were  paying  for  their  lights.  Some  of  them 
were  on  flat  rates,  and  every  time  a  man  would  go  around  to 
oollect,  they  would  say  their  next  door  neighbor's  bill  wasn't  as 
big  as  theirs  and  you  must  not  be  charging  him  as  much  per  kilo- 
watt as  you  are  me.  Then  I  had  this  form  printed  they  offered 
in  evidence,  and  gave  them  around  a  time  or  two  as  receipts. 
That  is  how  that  form  happened  to  be  printed,  to  keep  down  ar- 
guments.^' 

The  printed  form  referred  to  above  by  witness  Danciger  was 
used  as  a  bill  and  receipt,  as  well  as  a  statement  of  the  terms  of 
service  and  rates.  The  following  is  one  among  many  others  in- 
troduced in  evidence  and  made  a  part  of  the  record : 

Bring  or  send  statement  with  remittance. 

Weston,  Mo.,  Sep.  15,  1916. 
Weflton  Herald 

To  M.  0.  Danciger  &  Co.,  Dr. 

Meter  reading   Sep.  15,  1915,    696  kw.  hr. 

Pr«fvioiu  reading  Aug.  15,  1915,    684  kw.  hr. 

Difference    kw.  hr.  12    Rate  15 $1.80 

Payable  at  the  office 

of  Net  Amount $ 

M.  O.  Danciger  &  Co. 
10%  added  if  not  paid  Received  Payment, 

before  the  10th  of  ihe  M.  0.  Danciger  &  Co. 

current  month.  Per    H.  M.  Smith. 

No 

On  the  back  of  said  statement  is  printed  the  following: 

Meier  Rates. 
The  following  are  the  rates  per  kilowatt  hours  where  the  meter  shows 
a  monthly  consumption  as  follows : 

7  kw.  hr.  to    25  kw.  hr 15  cents  per  kw.  hr. 

25  kw.  hr.  to    50  kw.  hr 13  cents  per  kw.  hr. 

50  kw.  hr.  to  200  kw.  hr 11  cents  per  kw.  hr. 

200  kw.  hr.  and  over   9  cents  per  kw.  hr. 

No  bill  for  current  rendered  for  less  than  $1  per  month. 
Special  Rates  for  Motors  on  Application. 

M.  O.  Danciger  k  Co. 
r.U.R.1917C. 
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The  later  statements  do  not  contain  the  rates  printed  upon  the 
back  thereof,  as  in  the  statement  above  set  forth. 

Defendant  contends  and  offered  evidence  to  show  that  it  is  fur- 
nishing for  sale  only  such  electric  current  as  is  in  excess  of  that 
needed  in  the  brewery,  and  then  only  to  a  limited  area  in  the 
city,  and  that  each  consumer  was  informed  of  these  facts  and  con- 
tracted for  service  upon  that  condition ;  also  that  the  reason  for 
cutting  complainants'  wires  and  discontinuing  service  was  be- 
cause of  an  insufficient  supply  in  excess  of  that  needed  in  the 
company's  business.  The  testimony  is  conflicting  as  to  these 
facts,  which,  in  the  view  we  take,  are  not  material. 

The  provisions  of  the  Public  Service  Conmaission  Law  applica- 
ble to  the  facts  of  this  case,  and  upon  which  the  contentions  of 
the  parties  hereto  are  based,  are  the  following: 

Sec.  2,  subsection  11.  "The  term  'gas  corporation,'  when  used 
in  this  act,  includes  every  corporation,  company,  association^ 
joint  8to(^  company  or  association,  partnership  and  person,  their 
lessees,  trustees  or  receivers  appointed  by  any  court  whatstever,^ 
owning,  operating,  controlling  or  managing  any  gas  plant  operat- 
ing for  public  use  under  privilege,  license  or  franchise  now  or 
hereafter  granted  by  the  state  or  any  political  subdivision,  coun- 
ty, or  municipality  thereof. 

Sec.  2,  subsection  12.  "The  term  'electric  plant,'  when  used  m 
this  act,  includes  all  real  estate,  fixtures  and  personal  prc^rty 
operated,  controlled,  owned,  used  or  to  be  used  for  or  in  connec- 
tion with  or  to  facilitate  the  generation,  transmission,  distribu- 
tion, sale  or  furnishing  of  electricity  for  light,  heat  or  power ;  and 
any  conduits,  ducts  or  other  devices,  materials,  apparatus  or  prop- 
erty for  containing,  holding  or  carrying  conductors  used  or  to  be 
used  for  the  transmission  of  electricity  for  light,  heat  or  power." 

Sec.  69.  "General  powers  of  Commission  in  respect  to  gas, 
water  and  electricity. — The  Commission  shall:  1.  Have  gen- 
eral supervision  of  all  gas  corporations,  electrical  corporations 
and  water  corporations  having  authority  under  any  special  or 
general  law  or  under  any  charter  or  franchise  to  lay  down,  erect 
or  maintain  wires,  pipes,  conduits,  ducts  or  other  fixtures  in, 
over  or  under  the  streets,  highways  and  public  places  of  any  mu- 
nicipality, for  the  purpose  of  furnishing  or  distributing  water 

or  gas  or  of  furnishing  or  transmitting  electricity  for  light,  heat 
P.U.R.1917C. 
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or  power,  or  maintaining  underground  conduits  or  ducts  for 
electrical  conductors,  and  all  gas  plants,  electric  plants  and  water 
systems  owned,  leased  or  operated  by  any  gas  corporation,  elec- 
trical corporation  or  water  corporation.^'  [Laws  1913,  pp.  558, 
^03.] 

[1]  It  is  contended  by  defendant  that  the  jurisdiction  of  the 
Commission  is  limited  by  said  §  69  (subsec  1)  to  such  electrical 
<5orporatiolis  only  as  have  authority  "under  any  special  or  general 
law  or  under  any  charter  or  franchise,"  etc.,  to  carry  out  the  pur- 
poses of  such  a  corporation  as  therein  set  out,  and  that  as  de- 
fendant has  not  been  given  such  authority,  this  Commission  is 
without  jurisdiction  in  the  premises. 

It  will  be  observed  that  jurisdiction  is  conferred  upon  this 
Commission  by  said  §  69,  not  only  over  electrical  corporations 
having  charter,  franchise,  or  statutory  authority,  as  therein  pre- 
scribed, but  also  over  "all  gas  plants,  electric  plants,  and  water 
systems  owned,  leased,  or  operated  by  any  gas  corporation,  elec- 
trical corporation,  or  water  corporation."  This  clause,  in  our 
opinion,  broadens  the  jurisdiction  of  the  Commission  to  such  an 
•extent  that  if  it  be  shown  that  an  electric  plant  is  owned,  leased, 
or  is  being  operated  by  an  electrical  corporation,  the  jurisdiction 
of  the  Commission  attaches,  without,  regard  to  the  charter,  fran- 
<»hise,  or  statutory  authority  of  the  corporation  to  engage  in  sudi 
business.  We  think  the  charter,  franchise,  or  statutory  author- 
ity of  the  corporation  to  engage  in  the  electric  light  business,  as 
referred  to  in  said  section,  was  not  intended  as  a  limitation  of 
jurisdiction.  That  construction  would  remove  from  the  regula- 
tory control  of  this  Commission  the  many  public  utilities  now 
serving  the  public  in  this  state  which  have  not  obtained  a  fran- 
chise from  the  municipality,  or  where  the  franchise  has  expired 
and  has  not  been  renewed,  leaving  the  corporation  without  fran- 
chise or  legal  authority  to  continue  in  business.  This  Commis- 
sion has  uniformly  exercised  jurisdiction  over  publio  service 
corporations  serving  the  public  as  such  without  inquiry  into  their 
l^al  authority  so  to  do.  The  l^slative  intent  in  the  enactment 
of  said  §  69  seems  to  have  been  to  confer  jurisdiction  upon  the 
Conmiission  over  all  such  public  utilities  engaged  in  the  public 
service,  including  those  acting  under  the  terms  of  a  fraachise, 

charter,  or  statute. 
P.U.R.1917C. 
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[2]  An  electric  light  plant  as  defined  by  our  law  includes  all 
property  used  in  connection  with  the  generation  of  electricity  for 
light,  heat,  and  power  for  sale.  This  clearly  includes  the  plant 
of  the  defendant ;  and  there  is  no  doubt  that  this  plant  is  owned 
and  operated  by  the  defendant,  regarding  the  defendant  and 
brewery  company  as  identical.  The  question  remains.  Is  de- 
fendant an  electrical  corporation  ?  As  defendant  owns  and  oper- 
ates an  electric  plant,  it  follows  that  it  is  an  electrical  corpora- 
tion, unless  it  falls  within  one  of  the  exceptions  mentioned  in 
the  statutory  definition.  These  exceptions  are,  where  electricity 
is  generated  or  distributed  by  the  producer  solely  for  (1)  railroad 
or  street  railroad  purposes,  (2)  for  its  own  use  or  for  use  of  its 
tenants,  and  not  for  sale  to  others. 

This  definition,  as  applied  to  the  facts  in  evidence,  so  clearly 
brings  the  defendant  within  the  meaning  of  an  electrical  cor- 
poration, over  which  the  Commission  is  given  jurisdiction,  that 
the  mere  statement  of  the  facts  is  sufficient. 

The  fact  that  defendant  did  not  use  the  streets  and  public 
places  of  the  city,  so  strongly  urged  by  defendant  as  a  reason  why 
the  business  is  private,  and  not  public,  in  character,  we  consider 
of  little  importance.  The  securing  of  a  public  franchise  is  not 
determinative  of  whether  the  business  is  impressed  with  a  public 
use,  for  the  use  must  be  public  in  character  in  order  to  entitle 
the  business  to  the  protection  and  privil^es  of  a  franchise.  On 
the  other  hand,  in  many  instances,  the  business  is  impressed  with 
a  public  use,  although  possessing  no  franchise  whatever.  This 
subject  is  discussed  in  1  Wyman  on  Public  Service  Corporations, 
§  50,  in  which  it  is  said :  "One  insuperable  difficulty  with  this 
common  explanation  that  public  employment  owes  its  origin  to 
the  grant  of  public  privileges  is  that  there  are  a  considerable 
number  of  public  employments  always  recognized  as  such,  which 
have  no  such  public  privileges  whatsoever.  What  is  perhaps  of 
even  greater  significance  is  that  there  are  very  many  cases  in 
which  the  grant  of  special  rights,  such  as  exclusive  franchises, 
eminent  domain,  state  aid,  or  highway  franchise,  to  a  business 
concern  of  private  character,  is  held  to  be  wholly  void  upon  the 
ground  that  such  special  rights  may  only  be  given  to  such  enter- 
prises as  are  public  in  character.    It  would  seem,  therefore,  that 

the  effect  has  sometimes  been  mistaken  for  cause  here;  that  al- 
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though  many  of  these  special  privileges  often  accompany  public 
employment,  the  truth  is  that  these  very  privileges  could  not 
have  been  validly  granted  unless  these  businesses  were  public  in 
character.  It  is  submitted  therefore,  without  going  into  more 
detail  about  the  matter,  that  under  our  constitutional  system  no 
special  privileges  can  be  granted  except  for  a  public  purpose. 
Unless  there  is  public  interest  apparent  the  grant  is  void.'' 

[3]  We  are  asked  by  one  complainant  to  award  damages 
against  the  defendant  for  the  injury  alleged  in  the  complaint, 
but,  as  previously  decided  by  this  Commission,  we  are  not  au- 
thorized to  make  such  an  order.  See  Rhodes-Burford  House  Fur- 
nishing Co.  V.  Union  Electric  Light  &  P.  Co.  2  Mo.  P.  S.  C.  R. 
656,  P.U.R.1916B,  645. 

[4]  It  appears  in  the  testimony  of  Mr.  Davis,  complainant  in 
ease  No.  1029,  that  he  had  sold  the  property  described  in  his 
complaint,  and  would  give  possession  to  the  purchaser  on  or  be- 
fore February  1,  1917.  Since  the  submission  of  these  cases 
defendant,  in  case  No.  1029,  has  filed  the  affidavit  of  W.  C. 
Kelley,  in  which  affiant  states  that  he  is  the  purchaser  of  the 
property  described  in  said  case,  and  that  complainant  Davia 
is  not  authorized  "to  prosecute  or  continue  any  action  before  th^ 
Public  Service  Commission  of  the  State  of  Missouri  on  his  ac- 
count or  for  his  benefit."  The  complaint  in  this  case  should, 
therefore,  be  dismissed. 

In  accordance  with  the  foregoing  views,  the  defendant  should 
be  required  to  restore  the  service  to  each  of  the  complainants  in 
the  above-entitled  cases,  except  case  No.  1029,  and  an  order  will 
be  entered  accordingly. 

Wnu  G.  Busby,  Chairman,  John  Kennish,  Commissioner. 

All  concur. 
P.UJL1917C. 
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NEW  TORK  PUBIilC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

ELEVATOR  MANUFACTUBEBS'  ASSOCIATION 

V. 

NEW  YOBK  &  QUEENS  ELECTEIC  LIGHT  &  POWEB 
COMPANY. 

[0.  &  E.  No.  4162.] 

Service -^  Electricity -^  Rules  ^- Safety  of  consumer* 8  equipment, 

1.  A  utility  may  enforce  reasonable  rules  to  assure  the  sufficiency 
and  safety  of  the  consumer's  equipment  to  be  supplied  with  electric 
current. 

Service  ^  Electricity  —  Rules  »  Safety  of  consuitner^s  equipment  — 
Elevators, 

2.  A  utility  may  require  that  alternating  current  equipment  for 
elevators  shall  be  provided  with  an  approved  reverse  phase  device  to 
insure  safe  operation  of  elevators  as  a  condition  to  furnishing  electric 
current. 

[January  17,  1917.] 

FoRMAii  complaint  against  rule  requiring  elevators  operated 
by  electricity  to  be  equipped  with  a  reverse  phase  device;  over- 
ruled. 

By  the  Commission:  Complaint  is  made  by  the  Elevator 
Manufacturers'  Association  as  to  the  reasonableness  of  the  fol- 
lowing provision  in  the  schedule  of  the  New  York  &  Queens 
Electric  Light  &  Power  Company,  filed  with  the  Commission 
under  date  of  July  8,  1916 : 

"Alternating  current  equipments  for  elevators  should  be  pro- 
vided with  an  approved  reverse  phase  device  that  will  prevent 
the  operation  of  the  elevator  in  the  event  of  a  reversal  of  either 
phase.  This  device  should  be  included  as  a  part  of  the  elevator 
equipment." 

The  Elevator  Manufacturers'  Association,  in  its  correspond- 
ence with  the  Commission,  states :  "In  protesting  to  the  Public 
Service  Commission,  the  Elevator  Manufacturers'  Association 
desire  to  get  their  opinion  as  to  who  should  furnish  the  reverse 
phase  relay  rather  than  as  to  whether  or  not  a  reverse  phase  relay 

was  to  be  furnished  at  all." 
P.U.R.1917C. 
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[1,  2]  The  duty  of  an  electrical  corporation  to  render  service 
is  qualified  by  its  right  and  duty  to  make  reasonable  rules  and 
regulations  to  assure  the  sufficiency  and  safety  of  the  equipment 
of  the  consumer  used  m  connection  with  his  service.  Tismer  v. 
New  York  Edison  Co.  170  App.  Div.  647,  P.U.R.1916A,  949, 
156  N.  Y.  Supp.  28.  In  that  case  the  plaintiflf  made  application 
to  the  New  York  Edison  Company  for  the  supply  of  electric 
current,  and  the  company,  as  a  condition  precedent  to  rendering 
service,  required  the  plaintiff  to  secure  from  the  board  of  under- 
writers a  certificate  certifying  to  the  sufficiency  and  safety  of  the 
electric  equipment  in  his  building.  The  plaintiff  failed  to  secure 
the  certificate,  and  the  company  refused  to  supply  electric  cur- 
rent, whereupon  the  plaintiff  brought  a  penalty  action.  The  ap- 
pellate court  upheld  the  position  taken  and  dismissed  the  com- 
plaint, saying:  "It  is  true  that  the  statute  creating  penalties, 
if  read  literally,  makes  it  the  unqualified  duty  of  defendant  to 
furnish  electrical  current  upon  application,  but  there  must  be 
read  into  the  statute  the  right  and  duty  to  make  reasonable  rules 
and  regulations  to  assure  the  sufficiency  and  safety  of  the  equip- 
ment within  the  building  to  which  the  current  is  to  be  supplied. 
This-  duty  was  declared,  with  much  emphasis,  by  the  court  of 
appeals  in  Schmeer  v.  Gaslight  Co.  147  N.  Y.  629,  536,  30 
L.R.A.  653,  42  N.  E.  202.  Speaking  of  the  defendant  in  that 
case,  the  court  said:  ^It  was  by  statute  bound  to  furmish  gas 
upon  the  written  application  of  the  owner  or  occupant  of  any 
building  or  premises  within  100  feet  of  any  main  laid  down  by 
it,  subject  to  such  just  and  proper  regulations  as  it  might  adopt 
as  a  means  of  securing  payment  for  its  gas  and  safety  in  its  sup- 
ply/ The  act  in  force  when  this  decision  was  made  was  §  65  of 
the  former  Transportation  Corporations  Law  (Gen.  Laws,  chap. 
40;  Laws  1890,  chap.  566),  which  was  in  the  same  form  as  the 
law  now  in  force.  In  neither  is  there  any  specific  provision  for 
r^ulations  to  secure  safety  in  the  supply.  Consequently,  the 
duty  thus  declared  to  rest  upon  the  company  was  found  by  the 
court  of  appeals  to  be  necessarily  implied.  The  case  in  which 
the  opinion  quoted  was  written  related  to  the  duty  of  a  gas  com- 
pany under  the  statute ;  and  the  right  and  duty  of  the  company 
to  enforce  reasonable  regulations  to  insure  the  safety  of  its  sup- 
ply was  declared,  as  the  opinion  shows,  from  the  known  danger 
P.U.R.1917C. 
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from  escaping  gas  in  the  case  of  defective  gas  fixtures.  The  dan- 
ger from  electricity  is  at  least  as  great  as  that  from  gas,  and  the 
case  above  cited  is  authority  for  the  proposition  that  it  is  the 
right  and  duty  of  an  electric  light  company,  before  delivering 
electricity  to  a  customer,  to  take  reasonable  precautions  to  be 
assured  that  the  private  equipment  within  the  building  to  which 
the  electricity  is  to  be  delivered  is  adequate  and  safe.  Indeed, 
it  would  appear  from  the  case  just  cited  that  a  gas  or  electric 
company  might  incur  heavy  responsibility  if  it  failed  to  take 
steps  to  assure  itself  of  the  sufficiency  and  safety  of  the  interior 
equipment  to  which  it  was  about  to  deliver  current.  We  think, 
therefore,  that  it  must  be  taken  as  settled  that  such  a  company 
may  reasonably  insist  upon  such  assurance  before  its  statutory 
duty  to  furnish  gas  or  electricity  attaches,  and,  therefore,  the 
clause  in  the  contract  between  plaintifT  and  defendant^  to  the 
effect  that  before  supplying  current  the  plaintiff's  equipment 
'shall  have  been  approved  by  the  constituted  authorities  and  by 
the  company/  is  a  reasonable  condition." 

While  in  that  case  the  company  did  not  insist  upon  the  instal- 
lation of  any  safety  device,  the  electrical  engineer  to  the  Com- 
mission advises  that  the  reverse  phase  device  should  be  instidled 
in  alternating  current  equipment  for  the  safe  operation  of  ele- 
vators. 

The  Elevator  Manufacturers'  Association,  in  its  correspon- 
dence with  the  Commission,  states  that  the  greatest  number  of 
reverse  phase  accidents  whidb  have  been  reported  have  been 
traced  to  the  changing  of  connections  on  the  power  company's 
lines  outside  of  the  building,  and  for  that  reason  the  company 
should  supply  the  safety  device.  On  the  other  hand,  the  com- 
pany sets  forth  that  the  primary  object  of  the  installations  of  this 
safety  device  is  to  guard  against  accident  frequently  caused  by 
a  change  of  wiring  made  by  unskilled  mechanics  employed  on 
consumers'  premises.  In  any  event,  it  appears  that  the  safety 
device  should  be  installed,  because  the  measure  of  protection  it 
affords  in  the  operation  of  an  elevator  inures  especially  to  the 
benefit  of  a  consumer  when  the  safety  of  his  employees,  his  ten- 
ants, and  those  patronizing  his  building  is  considered. 

There  appears  to  be  no  provision  of  law  which  requires  aq 
P.U.R.1917C. 
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electric  corporation  to  furnish  any  such  equipment  on  a  con- 
sumer's premises. 

The  objections  to  the  provision  in  the  schedule  of  the  New 
York  &  Queens  Electric  Light  &  Power  Company,  which  requires 
an  approved  reverse  phase  device  to  be  included  in  a  consumer's 
elevator  equipment,  are  not,  therefore,  sustained.  No  formal  pro- 
ceedings in  this  matter  having  been  instituted,  the  matter  will 
be  closed  upon  the  records  of  the  Commission  without  a  formal 
order. 


NEW  YORK  PUBLIC  SKRVICE  COMMISSION,  SECOND  DISTRICT. 

EE  FEBEPORT  EAILBOAD  COMPANY. 

[Case  No.  5705.] 

Service  ^Jurisdiction  of  Commission -^IHscwfUinuance  of  service^ 
Municipal  franchise. 

1.  The  New  York  Commission,  Second  District,  has  power  to  relieve 
a  street  railway  from  the  necessity  of  complying  with  a  municii^al 
franchise  obligation  requiring  operation  of  street  cars  during  the  winter 
months. 

Service  ^- Discontinuance  during  uHnter  months -^  Street  railways, 

2.  A  street  railway  was  denied  the  right  to  discontinue  operations 
during  the  winter  months  in  a  growing  community,  although  opera- 
tion was  at  a  loss,  where,  although  the  company  might  avoid  an  annual 
loss  of  approximately  $2,000,  it  did  not  appear  that  the  saving  of  that 
sum  was  essential  to  the  rehabilitation  of  the  company's  finances,  or  to 
the  continued  operati<m  of  the  road. 

Commissions  ^"Jurisdiction'^  Action  of  municipal  authorities, 

3.  A  case  of  imperative  necessity  for  immediate  relief  must  be 
clearly  shown  to  exist  before  the  New  York  Commission,  Second  Dis- 
trict, will  exercise  its  discretionary  power  to  relieve  a  utility  of  its 
franchise  obligations  when  such  relief  has  been  refused  by  the  munici- 
pal authorities. 

[February  7,  1917.] 

Petition  under  §  86  New  York  Railroad  Law  for  permission 
to  cease  the  operation  of  a  street  railway  from  November  1, 1916, 
to  May  1,  1917 ;  order  denying  permission  for  the  present  with 
leave  to  renew  the  application  if  conditions  and  the  company's 
experience  should  seem  to  require  it 

Appearances :  Elvin  L.  Edwards,  attorney,  applicant ;  Julius 
Bindrim,  treasurer,  applicant;  Leo  Fishel,  attorney,  village  of 
Ereeport ;  Ernest  S.  Randall,  president,  village  of  Freeport. 

P.U.R.1917C. 
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Emmet,  Commissioner:  The  Freeport  Eailroad  Company^ 
which  owns  and  operates  a  trolley  line  of  a  trifle  over  a  mile  in 
length  within  the  limits  of  the  village  of  Freeport,  Long  Island, 
seeks  to  be  relieved  from  the  necessity  of  further  compliance 
with  a  franchise  obligation  requiring  it  to  operate  cars  during 
the  winter  months.  The  company's  chief  source  of  profit  is  ita 
transportation  of  summer  visitors  from  the  Freeport  railroad 
station  to  a  local  ferry,  which  stops  running  early  in  October  of 
each  year.  When  that  annual  event  occurs,  the  business  of  the 
trolley  company  very  perceptibly  languishes  until  the  following 
April  or  May.  Families  who  live  near  the  trolley  track,  the 
patrons  of  certain  hotels,  and  occasional  fishermen  from  New 
York,  seem  to  use  the  road  more  or  less  regularly  during  the 
winter  months,  but  the  volume  of  traffic  from  these  sources  is 
slight,  and  winter  operations  have  been  attended  by  such  poor 
financial  results  that  the  owners  of  the  property  now  say  that, 
unless  the  desired  relief  is  granted,  they  will  probably  allow 
their  road  to  go  into  the  hands  of  a  receiver. 

A  trolley  line  operated  by  the  New  York  &  Long  Island  Trac- 
tion Company  parallels  the  Freeport  company's  track  for  its 
entire  distance,  and  at  no  point  more  than  three  blocks  away. 
It  is  claimed  by  the  petitioner  that  this  competing  company, 
operating  all  winter  in  Freeport  on  a  half-hour  schedule,  sup- 
plies adequate  winter  transportation  facilities  to  substantially 
the  same  territory  and  population  as  that  upon  which  the  Free- 
port  company  depends  for  its  revenue,  and  that  winter  service 
by  the  Freeport  trolley  is  not,  therefore,  really  required  by  any 
consideration  of  public  convenience  and  necessity.  It  is  not  de- 
nied, however,  as  we  have  already  mentioned,  that  some  local 
people,  as  well  as  out  of  town  fishermen,  habitually  make  use  of 
the  Freeport  line,  instead  of  the  New  York  &  Long  Island  Trac- 
tion Company,  when  both  are  available. 

[1]  One  of  the  conditions  of  the  franchise  which  this  com- 
pany secured  from  the  authorities  of  Freeport  village  in  1912 
provides  that  at  least  six  round  trips  daily  at  reasonable  intervals 
shall  be  made  over  the  entire  route  from  December  1st  to  March 
1st  in  each  year,  "except"  (in  the  language  of  the  franchise) 
"as  interfered  with  by  strikes,  riots,  insurrections,  or  acts  of 

God."    Before  making  its  present  application  to  the  Public  Serv- 
P.U.R.1917C. 
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ice  Commission,  the  petitioner  sought  from  the  Freeport  village 
board  a  modification  of  this  provision,  but  without  success.  So 
what  we  are  now  asked  to  do  is  to  set  aside  a  very  specific  condi- 
tion which  is  still,  after  four  years'  trials  strenuously  insisted 
on  by  the  local  authorities,  and  which  was  unreservedly  agreed  to 
by  the  projectors  of  the  enterprise  before  the  line  was  built  The 
proceeding  presents,  therefore,  an  interesting  question  of  law  as 
to  our  right  to  make  such  an  order  as  is  asked  for,  and  this  must 
be  disposed  of  before  the  merits  of  the  application  can  be  con- 
sidered at  alL  Certain  considerations  of  public  policy  also  ap- 
pear to  be  involved,  in  respect  to  the  attitude  which  the  Commis- 
sion ought  to  take  toward  requests  to  exert  its  discretionary  pow- 
ers in  cases  of  this  character. 

If  it  were  not  for  a  decision  which  has  very  recently  been 
handed  down  by  the  appellate  division  of  the  supreme  court, 
third  department,  in  the  case  of  the  New  York  &  North  Shore 
Bailroad  Company,  the  Commission  would  not  think  that  it  pos- 
sessed the  power  to  grant  an  application  of  this  kind.  Before  this 
decision  it  had  been  generally  understood  that  franchise  condi- 
tions as  to  rates  of  fare  or  other  like  requirements  which  had  been 
accepted  by  a  street  railroad  corporation  were  outside  the  Com- 
mission's jurisdiction;  and,  further,  that  while  the  Commission 
under  §  45  (2),jK>ssessed  ample  powers  to  require  such  a  corpora- 
ticm  to  comply  with  its  franchise  requirements,  it  possessed  none 
to  order  modififlations  in  such  agreements.  The  entire  situation 
seems  to  have  been  changed  by  the  decision  in  the  North  Shore 
Case.  We  must  confess  our  inability  to  distinguish  in  principle 
between  disr^arding  a  fare  provision  in  a  street  railroad  fran- 
chise and  disregarding  an  operating  condition  like  the  frequency 
of  service.  Both  have  been  thought  of  sufficient  importance  to 
be  incorporated  in  franchises  and  accepted  by  the  street  railroad 
corporations.  Certainly  in  the  New  York  &  North  Shore  Case 
the  appellate  division  has  decided  that  the  rate  of  fare  is  not 
subject  to  contractual  or  franchise  limitation,  and,  as  at  present 
advised,  we  are  inclined  to  think  that  the  decision  in  question 
may  fairly  be  construed  to  refer,  as  well,  to  such  a  franchise  pro- 
vision as  that  from  which  relief  is  sought  in  the  present  instance 
— a  provision  designed,  not,  indeed,  to  insure  the  maintenance  of 
a  low  rate  of  fare  in  the  locality  affected  by  the  franchise,  as 
P.U.R.1917C. 
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was  the  situation  in  the  North  Shore  Case,  but  to  insure  the 
maintenance  of  a  standard  in  respect  to  regularity  and  frequency 
of  service  upon  which  the  Freeport  community  might  always 
rely  and  from  which  the  company  accepting  it  would  never  there- 
after have  a  right  to  depart  except  with  the  approval  of  the  local 
authorities. 

[2]  Apparently  we  have  the  right,  therefore,  to  grant  an 
application  of  this  sort  We  feel,  however,  that  the  circum- 
stances surrounding  this  case  are  somewhat  different;  from  those 
which  ordinarily  accompany  appeals  to  the  Public  Service  Com- 
mission to  employ  discretionary  powers  which  it  has  long  been 
recognized  to  possess,  and  for  the  wise  exercise  of  which  it  was 
in  a  large  part  created.  There  should  be  no  hesitancy,  of  course, 
on  the  part  of  the  Commission,  in  responding  promptly  and 
whole-heartedly  to  many  requests  for  relief  which  are  made  to  it 
by  public  utility  enterprises, — requests  which  the  PuWic  Service 
Commissions  Law  was  specifically  intended  to  cover  and  in  re- 
spect to  which  our  power  to  act  has  never  been  questioned  by  any- 
one. But  in  this  case  the  power  we  are  asked  to  exert  must  be 
regarded  as  having  been  placed  in  our  hands ;  not  so  much  by  the 
deliberate  action  of  the  l^slature,  as  by  a  more  or  less  "ad- 
vanced" decision  of  the  supreme  court  And  certain  rather  un- 
usual complications  exist  in  respect  to  the  use  which  we  are 
«sked  to  make  of  our  newly  discovered  powers.  It  is  proposed 
that  we  shall  upset  what  has  always  heretofore  been  regarded  as 
a  contractual  relationship,  against  the  will  of  one  of  the  contract- 
ing parties.  We  are  asked,  also,  in  effect,  to  reverse  the  judg- 
ment of  another  governmental  body,  which  until  recently  was 
supposed  to  be  the  only  one  which  had  any  jurisdiction  over  this 
particular  matter.  Under  such  circumstances  we  are  inclined  to 
think  that  these  new  powers  of  ours  should  be  employed  not  quite 
so  unreservedly  as  they  might  conceivably  be  if  the  circum- 
stances were  different  At  least  we  should  act  only  upon  the 
very  strongest  evidence  that  our  intervention  is  necessary  in  the 
public  interest,  for  the  preservation  of  an  enterprise  upon  which 
the  public  is  absolutely  dependent 

Such  evidence  is  not  before  us  here.    We  are  in  doubt  whether, 

even  from  the  railroad  company's  standpoint,  it  would  be  wise  for 

it  to  suspend  its  winter  operations  in  a  growing  community  like 
P.U.R.1917C. 
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Freeport,  where  conditions  are  rapidly  and  continually  changing, 
and  where  the  experience  of  the  past  affords  only  a  partial  guide 
to  what  may  happen  in  the  future.  The  figures  presented  to  us 
in  this  case  undoubtedly  show  that  the  railroad  has  in  the  past 
been  losing  money  on  its  winter  operations.  If  it  were  relieved 
from  the  necessity  of  conducting  these  winter  operations,  it  is 
very  likely  that,  on  the  basis  of  its  past  business,  it  would  be  able 
to  continue  comfortably  to  pay  interest  on  its  bonded  debt,  as  this 
interest  falls  due.  As  matters  stand,  the  payment  of  these  in- 
terest charges  seems  to  be  jeopardized,  unless  the  owners  of  the 
property  are  willing  to  meet  such  charges  out  of  other  funds  than 
those  derived  from  the  operation  of  the  railway.  The  total  sav- 
ing which,  under  any  circumstances,  might  result  from  the  grant- 
ing of  the  relief  asked  for,  would  amount  to  not  more  than  $350 
a  month,  however.  At  that  rate  the  company  might,  under  the 
most  favorable  circumstances,  avoid  a  loss  of  approximately 
$2,000  during  the  entire  year  if  its  application  were  granted. 
We  are  not  satisfied  that  the  saving  of  that  sum,  by  the  means 
suggested,  is  so  absolutely  essential  to  the  eventual  rehabilitation 
of  this  corporation's  finances,  or  to  the  continued  operation  of 
the  road,  as  to  justify  us  in  depriving  the  people  of  Freeport, 
during  the  winter  months,  of  a  transportation  facility  whidi  they 
have  enjoyed  for  years,  and  upon  which  some  of  them  at  least 
have,  within  the  ordinary  meaning  of  the  term,  grovm  to  be  quite 
dependent. 

[3]  Except  in  very  extreme  cases  we  should  say  that,  as  a 
matter  of  public  policy,  it  would  be  better  that  franchise  provi- 
sions which  have  been  agreed  to  by  a  municipality  and  a  utility 
company,  after  full  discussion  and  consideration,  should  not  be 
changed  by  this  Commission  against  the  earnest  protest  of  one 
of  the  parties  to  the  contract  For  this  Commission  to  override 
the  decision  of  the  Freeport  village  board  upon  the  question 
whether  the  Freeport  Railroad  Company  should  be  allowed  to 
discontinue  its  winter  service  merely  because  it  may  entertain 
some  slight  doubt  as  to  the  wisdom  of  that  body's  way  of  meeting 
the  railroad's  appeal  for  relief  would,  it  seems  to  us,  open  the 
door  to  the  possibility  of  grave  abuses  arising  in  the  future,  in 
other  cases,  as  the  result  of  such  a  decision.  We  feel  that  the 
only  sure  way  to  guard  against  such  an  outcome  is,  as  we  have 
P.U.R.1917C. 
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said,  for  the  Commission  to  employ  its  powers  sparingly;  and 
until  the  ability  of  the  village  authorities  to  act  with  common 
fairness  and  good  faith  in  passing  upon  an  application  for  a 
franchise  modification  stands  imder  stronger  suspicion  than  it 
does  in  this  case,  the  local  board's  refusal  to  grant  relief  must 
of  itself  be  regarded  as  a  circumstance  of  importance;  which  we 
have  no  right  to  blindly  disr^ard. 

By  this  we  do  not  mean^  of  course,  that  the  views  of  local 
authorities  should  always  be  followed  in  these  cases.  We  recog- 
nize die  possibility  that  other  considerations  than  the  merits  of 
an  application  for  relief  may  sometimes  operate  so  strongly  in  a 
neighborhood  as  seriously  to  prejudice  the  legitimate  rights  and 
interests  of  a  petitioning  utility  corporation;  and  where  this 
Commission  has  reason  to  believe  that  a  village  board  has  abso- 
lutely declined  to  consider  an  honest  application  like  this  upon 
its  merits,  and  is  doggedly  insisting  upon  features  of  a  franchise 
agreement  which  upon  their  face  cannot  possibly  accomplish  any 
good  result  whatsoever  from  a  public  standpoint  but  only  do 
injury  to  private  individuals,  very  scant  courtesy  should  be,  and 
will  be,  shown  to  the  expressed  wishes  of  die  local  authorities  in 
these  cases.  Under  such  circumstances  the  Commission's  newly 
discovered  powers  may  at  times  be  employed  to  very  great  ad- 
vantage; and  it  is  well,  we  think,  that  the  courts  have  discovered 
that  we  have  such  powers.  Sut  we  cannot  rid  our  mind  of  the 
belief  that  ordinarily,  in  such  cases,  a  bargain  is  a  bargain,  and 
that  where  the  appeal  to  the  Commission's  discretion  is  for  the 
purpose  of  setting  aside  a  formal  agreement,  to  which  one  of 
the  parties  wishes  to  adhere,  the  Commission  is  justified  in  mak- 
ing very  conservative  use  indeed  of  its  power  to  intervene.  Cer- 
tainly it  would  be  unfortunate  if,  from  any  undue  readiness  on 
the  part  of  this  Commission  to  substitute  its  views  for  those  of  a 
locality  particularly  affected  by  an  application  of  this  character, 
an  impression  should  go  forth  that  agreements  made  between 
franchise  seekers  and  municipalities  are  really  of  no  importance 
whatever, — ^that  in  procuring  their  franchises,  in  the  first  in- 
stance, promoters  may  safely  agree  to  almost  anything  that  is 
asked  of  them,  without  any  real  intention  on  their  part  of  carry- 
ing out  such  agreements  if  the  Public  Service  Commission  can 
afterwards  be  induced  to  modify  them. 
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Without  being  entirely  controHed  by  it,  therefore,  we  have 
regarded  it  as  a  circumstance  of  some  importance  in  this  case 
that  the  local  authorities  of  Freeport,  who  must  necessarily  be 
more  familiar  with  certain  phases  of  the  street  railway  situation 
in  that  village  than  the  Public  Service  Conmiission  in-  Albany 
can  ever  be,  have  unqualifiedly  expressed  their  desire  to  abide 
by  the  original  bargain  with  the  traction  company,  and  their 
opinion  that  winter  service  from  this  company  is  necessary  for 
the  reasonaUe  convenience  of  the  Fteeport  public  We  have 
felt  that  this  feature  of  the  case, — taken  in  connection  with  the 
real  doubt  which  we  entertain  as  to  the  wisdom,  from  the  com- 
pany's standpoint,  of  cutting  off  its  winter  operations,  even 
though  these  have  hitherto  been  unprofitable, — ^justifies  us  in  de- 
clining to  intervene  in  the  matter  at  the  present  time.  Our  dis- 
cretionary powers  in  such  cases  should  only  be  employed  where 
an  imperative  necessity  for  immediate  relief  has  been  clearly 
shown  to  exist,  and  we  do  not  consider  that  such  a  case  has  been 
presented  to  us  here. 

We  recognize,  of  course,  the  possibility  that  it  may  ultimately 
turn  out  that  the  traveling  public  which  uses  the  Freeport  trolley 
line  would  have  been  better  off  than  they  now  are  if  this  com- 
pany's service  had  been  saf^uarded  for  the  six  months  of  each 
year  when  good  service  is  most  needed,  by  permitting  a  suspen- 
sion of  operations  during  the  other  six  months.  It  may  even  be, 
as  the  company's  representatives  have  stated,  that  the  present 
owners  of  the  property  will  suffer  it  to  go  into  the  hands  of  a 
receiver  unless  they  shall  now  be  given  an  opportunity  to  suspend 
operations  during  the  unprofitable  months.  If  that  should  prove 
to  be  the  case,  and  if  serious  inconvenience  to  the  people  of  Free- 
port  should  be  caused  by  such  a  receivership,  the  responsibility 
will  rest,  not  upon  this  Commission,  which  has  hesitated  to  em- 
ploy a  doubtful  power  in  a  drastic  way  and  on  what  it  regards 
as  an  insufficient  showing  of  necessity,  but  upon  the  local  au- 
thorities whose  action  in  reference  to  this  matter  has  been  taken 
with  a  full  knowledge  that  it  might  entail  such  consequences  as 
we  have  mentioned.  We  understand,  from  the  position  taken 
by  the  representatives  of  the  village  at  the  hearing,  that  they  arc 
quite  willing  to  accept  this  responsibility.  If  not,  they  can  easily 
relieve  themselves  of  it  by  giving  further  consideration  to  the 
P.U.R.1917C.  11 
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request  for  relief  which,  as  we  understand  it>  is  still  pending 
before  them,  and  possibly  by  agreeing  to  some  relaxation  in  the 
original  franchise  conditions  which  will  be  beneficial  both  to  the 
Freeport  public  and  to  this  struggling  company. 

At  all  events  we  think  that  the  situation,  so  far  as  this  Com- 
mission is  concerned,  had  better  be  left  as  it  is  for  the  balance 
of  the  present  winter,  and  the  order  to  be  entered  herein  will 
permit  the  petitioning  company  to  renew  its  application  next 
fall  if  conditions  then,  taken  in  connection  with  the  company's 
experience  during  the  present  winter,  should  seem  to  require  this 
to  be  done. 


OREGON  PUBIjIC  SERVICE  COMl^nSSION. 

CITY  OF  CANYON  CITY 

V. 

CONSOLIDATED  ELECTRIC  LIGHT  COMPANY. 
[U-F-175;  Order  No.  166.] 

Talu4ition'^  Property  not  in  use '^  Stand'hy  electric  service, 

1.  In  a  rate  valuation  of  the  property  of  an  electric  company  buy- 
ing its  current  from  a  generating  company,  allowance  should  not  be 
made  for  both  a  hydraulic  system  and  a  steam  or  oil  engine  equipment 
no  longer  used,  upon  the  theory  that  the  use  of  the  current  of  the 
generating  company  is  merely  optional,  and  may  be  discontinued,  since 
this  would  mean  an  allowance  for  two  separate  and  distinct  stand-by 
serrices  for  one  plant. 

Valuation '^Cfoing  value  ^  Impossibility  of  obtaining  amount  spent 
for  developments, 

2.  The  fact  that  expenditures  were  made  for  developing  the  busi- 
ness was  taken  into  consideration  by  the  Or^on  Commission  as  an  ele- 
ment in  fixing  the  value  of  the  plant  for  rate  making,  where  it  was  not 
possible,  from  the  records,  to  compute  the  amount  expended  therefor. 

I^epreciation'^  Annual  aUotoance, 

3.  An  annual  allowance  of  $577.17  per  year  was  ordered  set  aside 
for  the  replacement  of  units  of  an  electric  plant,  the  value  of  which  was 
found  to  be  $0,636. 

Return '-'Reasonableness^  Value  of  service. 

4.  Rates  are  unreasonably  high,  although  the  utility  is  not  receiv- 
ing a  fair  rate  of  interest  on  its  investment,  where  they  exceed  the  value 
of  the  service;  and,  therefore,  lower  rates,  under  such  circumstances, 
are  liable  to  yield  a  greater  return  upon  the  fair  value  of  the  property. 
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Sates  —  Jurisdiction  —  Mu  nicipal  service, 

5.  The  Oregon  Commission  has  no  jurisdiction  to  fix  a  rate  for 
purely  municipal  purposes,  in  the  absence  of  a  volimtary  submission  of 
the  question  by  the  interested  parties. 

[February  10,  1917.] 

Complaint  alleging  that  the  rates  of  the  defendant  were  un- 
reasonable, unjust,  and  unjustly  discriminatory,  and  that  its 
service  was  unreliable  and  unsatisfactory ;  sustained.  The  value 
of  the  company's  property  for  rate-making  purposes  was  found 
to  be  $9,686  with  business  attached.  A  new  schedule  of  rates 
was  ordered.  A  depreciation  reserve  was  found  necessary,  and 
the  company  ordered  to  comply  with  the  Commission's  uniform 
accounting  rules. 

By  the  Commission:  Ailing  that  the  rates  of  the  Consoli- 
dated Electric  Light  Company  were  unreasonable,  unjust,  and 
unjustly  discriminatory,  and  that  its  service  was  unreliable  and 
unsatisfactory,  the  municipal  corporations  of  John  Day  and 
Canyon  City,  through  appropriate  action  of  their  respective  cily 
councils,  have  brought  this  proceeding. 

Appearances:  For  plaintiffs,  Otis  Patterson,  their  attorney; 
for  defendant,  Errett  Hicks,  its  attorney, 

Promptly  after  the  service  of  the  complaint  upon  it,  the  de- 
fendant filed  its  answer,  and,  the  case  being  at  issue,  the  Com- 
mission held  public  hearings  at  Canyon  City  on  November  8, 
and  December  21,  1916,  at  which  time  and  place  testimony  was 
offered  and  proofs  received.  The  matter  having  been  fully  sub- 
mitted now  stands  ready  for  decision. 

The  Consolidated  Electric  Light  Company,  a  corporation  of 
the  state  of  Oregon,  is  the  owner  of  and  operates,  manages,  and 
controls  a  plant  and  equipment  by  means  of  which  electric  serv- 
ice is  afforded  in  John  Day  and  Canyon  City,  mimicipal  cor- 
porations situated  approximately  2  miles  apart,  in  Grant  county, 
Oregon ;  and  is  a  public  utility  as  the  same  is  defined  by  chapter 
279  of  the  General  Laws  of  Oregon  for  the  year  1911.  At  the 
time  of  the  final  hearing  the  company  had  77  residence  and  36 
commercial  lighting  customers,  a  total  of  113  in  the  two  towns. 
It  had  no  power  load. 

While  the  complaint  covered  the  matter  of  service  as  well 
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as  rates,  the  major  part  of  the  testimony,  and  practically  all  of 
the  contention,  centered  around  the  latter  feature. 

The  questions  at  issue  involved  a  valuation  of  the  property  of 
the  defendant  company  used  and  useful  in  the  service  of  the 
public  as  a  public  utility,  and  an  investigation  was  made  by  tlie 
Commission  under  the  provisions  of  Laws  of  1911,  chapter  279, 
§§  9  and  10,  for  the  determination  of  the  value  of  the  defend- 
ant's plant.  This  investigation  was  carried  on  as  a  part  of  the 
investigation  upon  the  complaint.  To  assist  the  Commission  in 
its  determination  of  this  value,  a  reproduction  cost  new  estimate, 
together  with  the  accrued  depreciation  and  the  reproduction  cost 
less  depreciation,  was  made  of  the  utility's  plant  by  a  member 
of  the  Conunission's  engineering  staff.  This  estimate  was  of- 
fered and  received  in  evidence,  and  is  a  part  of  the  record  in  this 
case. 

The  Consolidated  Electric  Light  Company  was  organized  in 
1904  with  a  capital  stock  of  $10,000.  Iso  books  of  account  or 
corporate  records  covering  the  early  history  or  present  opera* 
tions  of  this  corporation  are  available,  and  the  only  information 
which  could  be  obtained  in  this  regard  was  through  an  officer  of 
the  company,  whose  connection  with  this  utility  dates  back  only 
to  the  year  1909.  Owing  to  this  condition  it  is  impossible  to 
determine  Ihe  actual  investment  which  has  been  made  by  the 
present  stockholders  to  secure  control  of  this  corporation  and  to 
build  up  the  physical  plant  to  its  present  condition.  Neither 
are  figures  available  as  to  the  original  cost  to  the  initial  stodk- 
holders,  nor  the  results  of  the  early  operations  of  the  plant  No 
bonds  have  been  issued,  but  the  company  has  an  indebtedn^s  of 
about  $9,000,  evidenced  by  notes  and  accounts  payable. 

The  operating  property  as  it  existed  prior  to  Septetnber  1, 
1916,  consisted  of  a  hydraulic  generating  system,  with  a  steam 
plant  (later  replaced  by  an  oil  engine)  for  stand-by  service,  and 
tlie  necessary  transmission,  transformation,  and  distribution 
equipment.  On  September  1,  1916,  this  company  entered  into  a 
contract  with  the  Prairie  Power  Company,  which,  in  so  far  as  it 
has  a  material  bearing  upon  this  inquiry,  may  be  briefly  sum- 
marized as  follows: 

(1)  The  Prairie  Power  Company  agrees  to  furnish  and  de- 
liver for  a  period  of  ten  years  electrical  energy  to  the  amount  of 
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80-hor8e  power,  but  no  more,  the  delivery  to  be  made  from  the 
oatgoing  switch  terminals  at  the  selling  company's  substation  at 
Long  Gulch. 

(2)  The  energy  furnished  is  to  be  normally  2,25(1  volt,  60 
^de,  alternating  current  with  a  maximum  variation,  except 
for  mcnnentary  fluctuations,  of  5  per  c^it  above  or  below  either 
normal  voltage  or  frequency. 

(3)  The  selling  company  agrees  to  install  more  effective  regu- 
lating devices  if  the  maximum  variation  is  exceeded. 

(4)  The  consumer  agrees  to  pay  for  all  energy  used  by  it 
during  each  month,  as  measured:  at  the  point  of  deliveiyi  as  fol- 
lows : 

First  5,000  kilowatt  hours  used 3    eents  per  kw.  hr. 

Next  5,000  kilowatt  hours  used ;.....  2^  cents  per  kw.  hr. 

All  over  10,000  kilowatt  hours  used l|  cents  per  kw.  hr. 

— with  a  minimum  monthly  charge  of  $150. 

(5)  The  minimimi  charge  is  to  be  reduced  in  proportion  to 
the  elapsed  time  of  any  interruption  occurring  for  any  reason 
other  than  the  inability  or  refusal  of  the  customer  to  take  the 
service. 

(6)  The  consumer  agrees  to  pay  3  cents  per  kilowatt  hour, 
and  no  less,  for  all  energy  used,  if  its  service  is  extended  outside 
the  present  limits  of  the  cities  of  Canyon  City  and  Jotm  Day, 
without  written  permission  from  the  Prairie  Power  Company. 

(7)  The  Prairie  Power  Company  agrees  to  sell  all  energy 
used  by  the  consumer  at  1  cent,  and  no  more,  per  kilowatt  hour, 
if  it  shall,  without  the  written  permission  of  the  consumer,  ex- 
tend service,  for  any  purpose  other  than  gold  dredging,  within 
the  corporate  limits  of  either  city. 

(8)  The  Prairie  Power  Company  shall  be  relieved  of  its  obli- 
gation to  fumidi  energy  in  case  of  destruction  by  fire,  floods, 
lightning,  or  other  acts  of  Gk)d,  except  that  it  must  reduce  the 
minimum  charge  in  proportion  to  the  elapsed  time  of  the  inter- 
ruption. 

Under  the  plan  of  operation  inaugurated  upon  the  connecting 

of  the  two  systems  under  this  agreement,  the  entire  production 

equipm^it  of  the  defendant  became  idle  in  so  far  as  utility 

operations  are  concerned,  and  is  valuable  for  such  purpose  only 

as  a  stand-by  plant 
P.U.R.1917C. 
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On  December  9,  1916,  subsequent  to  the  initial  hearing  in 
this  proceeding,  the  hydraulic  power  owned  by  the  company  was 
leased  for  a  period  of  five  years  from  January  1, 1917,  to  private 
parties  for  use  in  connection  with  a  manufacturing  industry. 
Under  the  terms  of  this  agreement  the  utility  is  privil^ed  to 
substitute  electric  for  water  power  should  it  become  necessary  to 
again  utilize  this  source  of  power  for  the  g^aeration  of  electricity. 

[1]  It  is  contended  by  the  defendant  that  imder  these  con- 
tracts it  should  be  allowed  the  full  value  of  both  its  hydraulic 
system  and  oil-engine  equipment  upon  the  theory  that  the  use 
of  the  current  generated  by  the  Prairie  Power  Company  is  op- 
tional, and  should  such  use  prove  unsatisfactory  it  would  be 
compelled  to  resort  to  the  use  of  its  own  generating  plant  to 
furnish  the  service  it  is  obligated  to  supply,  in  which  event  it 
would  be  necessary  that  both  of  these  sources  of  power  be  avail- 
able. In  this  connection  it  is  urged  that  the  contracts  are  so 
drawn  as  to  protect  the  utility  fully,  should  this  action  be  deemed 
necessary  or  advisable. 

An  acceptance  of  this  theory  would  mean  the  approval  of  two 
separate  and  distinct  stand-by  services  for  one  plant.  Even  if  it 
should  become  advisable  for  the  utility  to  generate  its  own  cur- 
rent, that  of  the  Prairie  Power  Company  would  still  be  available 
and  certainly  would  fill  all  the  requirements  for  a  stand-by 
service. 

The  hydraulic  power  has,  conditionally  at  least,  been  with- 
drawn from  the  public  service  and  devoted  to  a  private  use.  How- 
ever, regardless  of  this  action,  as  long  as  the  present  plan  of 
operation  continues,  we  can  see  no  reason  for  the  use  of  this 
water  power  in  connection  with  the  public  utility  operations, 
and  it  must  be  classed  as  nonutility  property.  The  present  pro- 
duction equipment,  or  its  equivalent  in  capacity,  other  than  the 
hydraulio-power  system,  is  necessary  as  a  stand-by  plant  to  in- 
sure the  continuous  and  satisfactory  operation  of  the  utility. 

[2]  It  is  not  possible  from  the  records  of  the  defendant  to 

discover  or  compute  the  amount  of  money  expended,  over  and 

above  the  bare  investment  in  the  physical  plant,  in  developing 

the  business  of  the  defendant  into  a  going  concern.    That  such 

expenditures  have  been  made  is  a  matter  of  fact  which  is  now  so 
P.U.R.1917C. 
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f  ound,  and  which  has  been  taken  into  consideration  as  an  element 
in  fixing  the  value  of  this  plant. 

To  reproduce  the  physical  plant,  used  and  useful  in  the  serv- 
ice of  the  public,  in  normal  new  and  usable  condition,  including 
material  and  supplies  and  working  capital,  would  have  required 
on.  November  1,  1916,  the  expenditure  of  approximately  $11,- 
828.  Due  to  age  and  use  the  value  of  such  property  has  been 
reduced  below  that  of  a  normal,  new  system  $3,090,  and  the 
reproduction  cost,  lessened  by  this  accrued  depreciation,  was 
$8,738  on  such  date. 

Upon  a  full  consideration  of  the  foregoing,  in  connection  with 
the  entire  record  before  it,  the  Commission  determines  $9,636 
to  be  the  value  for  rate-making  purposes  of  the  physical  plant 
of  this  utility,  with  its  business  attached,  and  all  considered  as  a 
going  concern. 

[3]  The  law  requires  that  a  depreciation  fund  shall  be  pre^ 
scribed  by  the  Commission  in  each  rate  case.  After  a  considera- 
tion of  ordinary  and  contingent  operating  conditions,  it  is  f  oimd 
that  a  depreciation  allowance  of  $577.17  per  year  is  necessary  to 
provide  sufficient  funds  to  replace  each  unit  of  equipment  at  the 
end  of  its  serviceable  life.  Consideration  will  be  given  for  such 
allowance  in  this  case,  and  the  specified  amount  shall  be  set  aside, 
carried  in  a  depreciation  reserve,  and  such  money  as  may  be 
available  for  this  reserve,  before  the  declaration  of  any  dividends, 
shall  be  carried  in  a  depreciation  reserve  fund,  and  be  expended 
in  the  manner  contemplated  by  §  17  of  chapter  279  of  the  Gen- 
eral Laws  of  Oregon  for  the  year  1911,  and  for  no  other  purpose, 
and  shall  be  accounted  for  in  the  manner  prescribed  by  the  Com- 
mission's uniform  classification  of  accounts. 

The  present  rates  filed  with  the  Commission  by  this  utility, 
and  which  are  now  being  imposed  and  collected  by  it,  are  as  fol- 
lows: 

Flat  Rate: 
$1  for  first  and  75  cents  for  each  additional  16-candle  power  light  (carboa 
lamps). 
Meter  Rate: 

20  cents  per  kilowatt  hour. 
Minimum  Rates: 

For  dwelling  house   $1.75  per  month 

For  business  house    $2.50  per  month 

The  only  available  data  concerning  the  operations  of  this  com- 
P.U.R.1917C. 
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pany  consist  of  a  statement  of  its  bank  account^  its  canceled 
checks,  and  the  duplicates  of  bills  it  has  rendered  for  service 
performed.  An  unsorted  mass  of  receipted  bills,  quotations,  in- 
voices, etc,  covering  a  period  of  several  years,  constitutes  the 
only  other  available  record  information  regarding  this  company. 
Owing  to  this  condition,  an  accurate  audit  was  impossible.  How- 
ever, from  the  information  available,  the  earnings  and  expenses 
under  present  rates,  for  a  normal  twelve-month  period,  giving 
due  consideration  to  the  recent  change  in  plan  of  operation,  have 
been  estimated  as  follows : 

Operating  Expenses. 

Purchase  of  power $1,800.00 

Operator's  salary 900.00 

Other  operation  and  maintenance  expenses    300.00 

Dq>reciatioii  aUowance   v 577.17 

Total    $3,677.17 

The  above  estimate  does  not  include  taxes. 

Operating  Revenues. 

Actual  revenues  from  sale  of  curr^it,  as  shown  by  company  records: 

July,    1916    $269.60 

August   (i  mo.  only)    138.40 

September    3024)6 

October     364.00 

November 457.00 

$1,631.95 
Estimated  twelve  months'  normal  revenue  from  present  business, 
under  existing  rates  based  on  above  actual  receipts $4,150.00 

[4]  Much  testimony  was  produced  by  the  plaintiffs  bearing 
on  the  value  of  the  service  to  the  patrons  of  this  company  and 
their  ability  to  pay.  Electricity  in  the  district  served  by  this 
utility  is  in  active  competition  with  gasolene  and  oil,  and  the 
use  of  such  lighting  systems,  especially  in  the  business  houses, 
is  not  uncommon.  The  town  of  Canyon  City  has  for  the  past 
two  or  three  years  maintaiued  a  streetrlighting  system  of  gaso- 
lene lamps.  Testimony  was  also  introduced  tending  to  show  that 
some  power  load  could  be  developed  and  the  use  of  domestic 
appliances  materially  increased  by  the  installation  of  a  rate 
which  would  permit,  with  reasonable  economy,  the  use  of  electric 
energy  for  such  purposes. 

The  present  rates  of  this  utility  do  not  produce  an  excessive 
return.     On  the  contrary,  over  and  above  reasonable  operating 

expenses  and  taxes,  the  utility  is  not  receiving  even  a  fair  rate 

P.U.R.1917C. 
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of  interest  on  its  investment  in  property  devoted  to  the  public 
use.  The  Commission  is  o£  the  opinion  this  is  due,  at  least  in 
part,  to  the  present  rates,  because  they  exceed  the  value  of  the 
service,  and  are  not  such  as  to  encourage  the  greater  use  of  elec- 
trical energy,  or  produce  the  maximum  revenue  which  might  be 
derived  from  the  operation  of  this  property.  This  conclusion 
is  fully  supported  by  the  record. 

After  a  careful  consideration  of  the  foregoing  elements,  in 
connection  with  all  others  disclosed  by  the  record  before  it,  the 
Commission  finds  that  the  present  rates  of  this  defendant  are 
unjust,  unreasonable,  and  unjustly  discriminatory. 

The  Commission*  believes  the  following  rates  will  encourage 
additional  use  of  electric  energy,  and  within  a  reasonable  time 
will  yield  a  greater  return  upon  the  fair  value  of  the  property 
used  and  useful  in  serving  the  public  than  could  ever  be  earned 
under  the  present  schedule  maintained  by  the  company.  They 
compare  favorably  with  the  rates  charged  generally  throughout 
the  state  of  Oregon,  when  due  allowance  has  been  made  for  the 
difference,  if  any,  in  conditions,  and  are  just,  reasonable,  and 
not  unjustly  discriminatory: 

Domestic  Rate: 

Minimum  monthly  charge  $1.40 

First    7  kw.  hr.  per  month   Minimum  charge 

Next  10  kw.  hr.  per  month 15  cents  per  kw.  hr. 

Next  23  kw.  hr.  per  month 10  cents  per  kw.  hr. 

AU  over  40  kw.  hr,  per  month   ^ 7  cents  per  kw.  hr. 

Commercial  Kate: 

First  15  kw.  hr.  per  kw.  connected   20  cents  per  kw.  hr. 

Next  20  kw.  hr.  per  kw.  connected 15  cents  per  kw.  hr. 

Next   45  kw.  hr.  per  kw.  connected  10  cents  per  kw.  hr. 

All  over  80  kw.  hr.  per  kw.  connected 7  cents  per  kw.  hr. 

No  connected  load  considered  less  than  500  watts. 
Minimum  monthly  charge: 

First  500  watts  of  connected  load $1.40 

For  excess  over  500  watts  of  connected  load  ....     1.00  per  kw 

It  will  be  noted  that,  while  the  tariff  now  in  effect  carries  a 

flat  rate,  the  schedule  here  set  forth  as  reasonable,  just,  and  not 

unjustly  discriminatory  makes  no  such  provision.     This  is  due 

to  the  fact  the  utility  now  has  on  hand  the  necessary  supplies, 

and  has  announced  its  intention  of  placing  all  of  its  patrons  on 

a  metered  basis.    Before  this  order  becomes  effective  the  need 

for  a  flat-rate  schedule  will  have  been  eliminated. 

[5]  The  fixing  of  a  rate  for  purely  municipal  purposes  is 
P.UJi:i9i7C. 
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without  the  jurisdiction  of  the  Commission,  in  the  absence  of  a 
voluntary  submission  of  the  question  by  the  interested  parties, 
the  matter  being  left  by  statute  to  the  mutual  agreement  of  the 
city  and  the  utility.  However,  the  furnishing  of  municipal  serv- 
ice has  a  direct  bearing  on  the  operations  of  the  utility,  and  con- 
siderable testimony  with  reference  thereto  was  allowed  to  go  into 
the  record.  The  town  of  John  Day  is  now  lighted  electrically, 
but,  as  before  stated,  Canyon  City  utilizes  gasolene  lamps  for 
street  lighting  purposes.  Formerly  the  electric  current  of  this 
company  was  used  for  this  purpose,  but  unsatisfactory  service 
and  what  were  deemed  excessive  rates  led  to  its  discontinuance. 
Fjrom  the  record  it  would  appear  that  the  differences  between 
the  municipal  authorities  and  the  utility  are  not  such  as  are  in- 
capable of  being  reconciled ;  and  in  the  interest  of  both  the  town 
and  the  utility,  the  Commission  earnestly  recommends  that  they 
arrive  at  an  agreement.  The  benefits  to  be  derived,  we  believe, 
would  be  mutual,  and  would  fully  compensate  for  any  reason- 
able action  which  might  be  taken. 

The  major  complaints  as  to  service  were  due  to  frequent  and 
unduly  long  interruptions.  These  interruptions  have  been  large- 
ly overcome  by  the  change  in  plan  of  operation,  as  before  set 
forth,  and  this  feature  need  receive  no  further  consideration. 
The  only  remaining  complaint  which  is  of  any  consequence  is 
r^arding  the  fluctuation  of  voltage.  This  fluctuation  is  due  to 
the  operation  of  a  gold-mining  dredge  which  is  served  by  the* 
Prairie  Power  Company  from  the  same  transmission  line  which 
delivers  current  to  this  defendant  The  Commission's  electrical 
engineer  has  conferred  with  officers  of  the  utility  relative  to 
the  remedying  of  this  condition;  and  in  view  of  their  attitude, 
the  Commission  is  content  to  leave  this  matter  for  the  present 
to  be  solved  by  the  company.  If  a  proper  remedy  is  not  applied 
within  a  reasonable  time,  the  Commission  will,  of  course,  upon 
complaint,  take  further  action. 

A  reasonable  time  for  this  order  to  take  effect  is  March  1, 
1917. 

Based  upon  the  foregoing  findings,  it  is  ordered,  considered, 

and  determined  that  the  defendant.  Consolidated  Electric  Light 

Company,  shall,  on  or  before  March  1,  1917,  cease  and  desist 

from  the  violations  of  law  hereinbefore  set  forth,  and  shall  sub- 
P.U.R.1917C. 
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stitnte  and  thereafter  impose,  charge,  and  collect  in  lieu  of  those 
hereinbefore  condemned,  the  just,  reasonable,  and  not  unjustly 
discriminatory  rates  herein  set  forth. 

It  is  further  ordered  that  the  defendant  shall  set  up  as  a  part 
of  its  accounts  the  depreciation  reserve  herein  found  to  be  rea- 
sonable and  necessary,  and  for  which  an  allowance  was  made, 
which  reserve,  in  so  far  as  possible,  shall  be  set  aside  and  carried 
in  a  depreciation  fund,  and  shall  be  expended  as  contemplated 
by  law,  and  not  otherwise,  and  shall  be  accounted  for  in  the 
manner  prescribed  by  the  Commission's  uniform  classification 
of  accounts. 

Prior  to  the  effective  date  of  this  order,  the  defendant  shall 
publish  and  file  in  the  manner  provided  by  law  and  the  rule  of 
this  Commissioi)  a  tariff,  or  a  supplement  to  its  present  tariff,  set- 
ting forth  the  rates  herein  prescribed,  and  shall  thereafter  do  all 
matters  and  things  reasonably  necessary  for  the  carrying  out  of 
the  intent  and  spirit  of  this  order. 

The  Commission  desires  at  this  time  to  formally  call  to  the 
attention  of  this  defendant  utility  that  its  failure  to  keep  a  set 
of  books  of  account  in  conformity  with  the  Commission's  uniform 
classification  of  accounts  is  in  direct  violation  of  law,  and  to  give 
notice  that  the  Commission  will  insist  upon  immediate  action 
being  taken  to  remedy  this  situation. 

Dated  at  Salem,  Oregon,  February  10,  1917. 

Public  Service  Commission  of  Or^on. 


PENNSYIiVANIA  PUBLIC  SERVICE  COMMISSION. 

BE  PABMERS  MUTUAL  TELEPHONE  COMPANY. 

[Municipal  Contract  Docket  No.  83-1916.] 

CommiBaUm'^  Jurisdiction  ^Approval  of  t^ntract. 

1.  In  passing  upon  the  approval  of  an  ordinance  authorizing  a 
telephone  company  to  oonstmct  and  maintain  wires  and  poles  for  tele« 
phone  service  upon  the  streets  of  a  borough,  and  prescribing  the  condi- 
tions subject  to  which  the  municipal  consent  is  given,  the  Pennsylvania 
Commission  has  no  jurisdiction  except  to  determine  whether  the  condi* 
tions  are  reasonable  and  sufficient  to  safeguard  the  public  interests. 
P.U.R.1917C. 
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Monopoly  and  competition  —  Occupied  territory  —  Character  of  ex* 
iating  companies, 

2.  Approval  of  a  borough  ordinance  authorizing  a  telephone  com- 
pany to  construct  and  maintain  poles  and  wires  for  service  upon  the 
streets  of  the  borough  will  not  be  withheld  by  the  Pennsylvania  Com- 
mission upon  the  ground  that  the  territory  is  already  occupied,  where 
the  existing  company  is  an  unincorporated  mutual  association  composed 
of  eleven  companies  also  mutual  and  unincorporated,  any  one  of  which 
may  at  any  time  after  ninety  days'  notice  withdraw  from  interchange- 
able use  the  portions  of  the  lines  separately  owned  by  it,  and  no  one 
not  a  member  of  the  association  can  receive  service  from  it.  - 

[February  7,  1917.] 

Application  for  approval  of  an  ordinance  of  the  Borough  of 
Middleboro,  Erie  County,  authorizing  the  iFarmers  Mutual  Tele- 
phone Company  to  construct  and  maintain  poles  and  wires  for 
telephone  service  upon  the  streets  of  said  borough;  granted. 

Ainey,  Chairman:  The  Farmers  Mutual  Telephone  Com- 
pany of  McKean  Township  presents  for  approval  an  ordinance 
passed  by  the  borough  of  Middlcboro,  Erie  county,  authorizing 
it  to  construct  and  maintain  poles  and  wires  for  telephone  serv- 
ice upon  the  streets  of  said  borough,  and  prescribing  the  condi- 
tions subject  to  which  the  municipal  consent  is  given. 

The  applicant  was  incorporated  July  31,  1914,  under  the  pro- 
visions of  the  Act  of  April  29,  1874,  P.  L.  73,  and  its  supple- 
ments, to  do  a  telephone  business  in  the  borough  of  Middleboro 
and  in  other  designated  territory. 

It  has  obtained  from  this  Conunission  a  certificate  of  public 
convenience  in  approval  of  its  incorporation  and  proposes,  if  the 
ordinance  now  under  consideration  be  approved,  to  extend  its 
lines  and  service  to  the  borough  of  Middleboro. 

The  McKean  Independent  Telephone  Association,  an  unin- 
corporated association,  filed  a  protest.  The  objections  therein 
presented  are  that  the  association  "is  ready  and  willing  to  fur- 
nish the  general  public  in  the  borough  of  Middleboro  with  all 
necessary  facilities  in  the  way  of  telephone  communications;" 
that  all  of  the  applicant's  subscribers  are  outside  that  borough ; 
that  the  protestant  has  offered  to  the  applicant  free  switchboard 
facilities  by  which  all  of  its  subscribers  might  communicate  at 
will  with  all  telephone  users  of  the  protestant  company  in  said 

borough;  that  the  construction  of  telephone  lines  by  the  appli- 
P.U.R.1917C. 
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cant  in  Middleboro  would  be  an  -unnecessary  waste  of  capital 
and  a  danger  to  the  community  without  corresponding  benefit; 
that  the  protestant  maintains  long-distance  telephone  connections 
over  the  lines  of  the  Bell  Telephone  Company  of  Pennsylvania, 
serving  every  community  in  the  county  of  Erie  and  elsewhere  in 
Pennsylvania, 

On  the  part  of  the  applicant  it  was  urged  that  its  incorpora- 
tion approved  by  the  Public  Service  Commission  carried  with 
it  the  right  to  begin  the  exercise  of  its  corporate  duties  under  its 
charter,  which  included  the  right  to  extend  its  lines  and  service 
into  the  "borough  of  Middleboro,"  and  that  this  was  determina- 
tive of  the  principal  objections  raised  by  the  protestant.  It  was 
further  urged  that  the  protestant  association  was  not  such  a 
company  as  could  fully  perform  the  duties  of  a  public  service 
company,  nor  would  a  physical  connection  with  it  meet  a  public 
necessity  or  serve  public  convenience. 

It  was  established  at  the  hearing  that  the  applicant  has  about 
fifty-five  telephone  subscribers  mostly  in  McKean  township  and 
vicinity,  and  it  maintains  an  exchange  in  McEean  township  lo- 
cated about  20  or  25  rods  from  the  Middleboro  town  Una  In 
Middleboro  it  has  one  subscriber  reached  by  a  pole  line  over  a 
private  right  of  way.  The  applicant  has  established  physical 
connections  with  the  Union  Telephcme  Company  and  with  several 
other  telephone  companies  by  means  of  which  it  is  enabled  to 
communidate  with  a  large  number  of  telephone  subscribers  on 
these  connecting  lines  in  near-by  localities,  in  the  city  of  Erie 
and  throughout  Pennsylvania,  who  cannot  be  reached  through 
the  connection  offered  by  the  protesting  association. . 

Testimony  was  offered  to  the  effect  that  a  physical  connection 
with  the  protestant's  lines  would  not  enable  the  applicant's  sub 
seribers  **to  get  hold  of  the  people"  they  "wanted  to  do  business 
with,"  who  were  telephone  subscribers  of  the  Union  Telephone 
Company  and  the  Mutual  Telephone  Company  of  Erie. 

[1]  I.  Some  time  after  hs  incorporation  the  Farmers  Mutual 
TelejAone  Company  unsuccessfully  endeavored  to  obtain  the 
passage  of  an  ordinance  in  Middleboro,  and  thereupon  applied 
to  the  court  of  common  pleas  of  Erie  county  for  a  writ  of  man- 
damus to  compel  the  borough  authorities  to  pass  an  ordinance 
authorizing  the  applicant  to  construct  pole  lines  in  the  streets  of, 
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and  to  operate  a  telephone  system  in,  said  borough.  The  court 
in  an  opinion  by  Judge  Walling  directing  the  writ  to  issue  said: 
"While  a  borough  may  impose  reasonable  restrictions,  it  cannot 
arbitrarily  refuse  to  permit  a  telephone  company  to  enter  such 
borough,  or,  when  requested,  arbitrarily  refuse  to  pass  an  ordi- 
nance relating  thereto.  •  •  .  The  statute  says  such  ordi- 
nance shall  be  passed,  and  does  not  seem  to  make  it  a  matter  of 
discretion  for  the  borough  council."  Farmers  Mut  Teleph.  Co. 
V.  Middleboro,  25  D,  E.  256.  The  opinion  pointed  out  the  statu- 
tory distinction  between  telegraph  and  telephone  companies  and 
other  public  service  corporations. 

Under  the  order  of  the  court  the  municipal  authorities  passed 
an  ordinance  the  terms  of  which  the  applicant  considered  objec- 
tionable, and  it  was  not  accepted ;  a  change  in  the  council  having 
taken  place  another  ordinance  was  passed,  which  is  the  one  now 
before  us  for  approval. 

The  Act  of  April  29,  1874,  P.  L.  73,  under  which  the  appli- 
cant was  incorporated,  empowers  telegraph  (and  telephone)  com- 
panies "to  construct  lines  along  and  upon  any  of  the  public 
streets,  lands,  and  highways  within  the  limits  of  the  state,"  "but 
not  so  as  to  inconmiode  the  public  use  of  the  streets."  The  Act 
of  April  22,  1905,  §  1,  P.  L.  294,  carries  a  similar  provision. 
This  right  to  construct  lines  along  the  highways  is  one  which  the 
supreme  court  designates  as  "a  vested  right  acquired  by  it  under 
its  charter."  New  Castle  City  v.  Central  Dist.  k  Printing  Teleg. 
Co.  207  Pa.  371,  56  Atl.  931.  The  Act  of  June  25,  1885,  P. 
L.  164,  prescribes  that  'T}efore  the  exercise  of  any  of  the  powers 
given  under  this  act,  application  shall  first  be  made  to  the  munici- 
pal authority  ...  for  permission  to  erect  poles,"  "which 
permission  shall  be  given  by  ordinance  only,"  and  tiie  munici- 
pality ^^may  impose  such  conditions  and  regulations"  as  deemed 
necessary. 

The  ordinance  passed  by  the  borough  of  Middleboro  was  to 
r^ulate  the  exercise  of,  not  to  create,  a  vested  right.  It  would 
follow,  therefore,  that  the  Commission's  duty  under  this  applica- 
tion is  to  determine  whether  the  imposed  conditions  were  reason- 
able, and  whether  sufficient  to  safeguard  the  public  interests. 

The  Commission  can  go  no  further  than  to  approve  or  dis- 
approve the  action  of  the  municipality;  and,  if  the  borough's 
P.U.R.1917C. 
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action  was  confined  under  the  law  and  direction  of  the  court  to 
the  exercise  of  its  regulatory  power,  then  the  Commission's  dis- 
cretion has  similar  limitations.  To  assimie  that  the  Commission 
should  approve  or  disapprove  what  is  not  before  it  in  this  appli- 
cation would  be  illogical,  and  would  lead  to  uncertainty  and  con- 
sequent confusion. 

The  Farmers  Mutual  Telephone  Company  of  McKean  Town- 
ship has  vested  rights  acquired  by  it  under  its  charter  granted  by 
the  commonwealth  (New  Castle  City  v.  Central  Dist.  &  Printing 
Teleg.  Ca  supra)  to  construct  lines  along  the  public  streets  in 
the  borough  of  Middleboro  (Act  of  April  29, 1874,  P.  L.  7S,  and 
supplements),  but,  before  it  could  exercise  any  of  these  rights,  it 
was  required  to  make  application  to  the  municipality  for  permis- 
sion to  erect  poles,  etc.,  on  the  streets,  which  permission  was  given 
by  ordinance  imposing  conditions  and  regulations  (Act  June  25, 
1885,  P.  L.  164). 

"In  making  it  a  condition  of  the  right  of  such  companies  to 
enter  upon  the  streets  of  a  municipality,  however,  the  legislature 
[Act  1885,  supra]  did  not  contemplate  that  such  consent  could 
be  withheld  except  for  considerations  affecting  public  welfare. 
Any  arbitrary  or  capricious  withholding  of  its  consent  by  bor- 
ough authorities  would  not  be  justified.  So,  too,  with  respect  to 
the  imposition  of  conditions  and  regulations  by  the  borough.  If 
any  be  imposed,  the  law  contemplates  that  they  shall  be  reason- 
able, and  not  arbitrarily  imposed  simply  with  a  view  to  defeat 
their  acceptance  by  the  applying  company."  Central  Dist  & 
Printing  Teleg.  Co.  v.  Homer  City  Borough,  242  Pa.  597,  89 
Atl.  681. 

It  was  held  in  Central  Dist.  Printing  &  Teleg.  Co.  v.  Freedom 
Borough,  20  Pa.  Dist.  K.  243,  under  the  Act  of  1905,  that  a 
telephone  company  has  the  right  to  construct  its  telephone  lines 
upon  any  of  the  public  streets  of  a  borough  subject  to  reasonable, 
regulations,  etc 

In  the  application  for  approval  of  its  incorporation,  the  pro- 
pos^ed  service  to  the  borough  of  Middleboro  was  in  specific  terms 
before  the  Commission.  In  approving  the  incorporation  the 
Commission  approved  of  the  right  to  construct  telephone  lines  in, 
said  borough.  That  approval  was  before  the  court  of  common 
pleas  of  Erie  county  when  the  writ  of  mandamus  issued.     The 
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Commission  has  once  passed  upon  the  question  of  public  neces- 
sity and  convenience. 

In  the  light  of  all  these  facts  and  cited  authorities,  can  the 
Commission  withhold  ks  approval  of  this  ordinance  except  for 
considerations  affecting  the  public  welfare? 

[2]  II.  The  protestant  invokes  the  noncompetitive  rule.  That 
rule,  however,  is  not  one  of  law  arbitrarily  to  be  applied;  it  is  a 
rule  of  regulatory  policy.  Its  purpose  is  to  secure  to  the  public 
at  the  hands  of  public  service  companies  a  higher  quality  of,  and 
a  more  certain  and  permanent,  service,  and  at  lower  rates  than 
ordinarily  can  be  obtained  under  the  waste  of  competition.  It 
was  not  intended  to  entrench  a  utility  company  in  monopolistic 
privil^es,  except  as  thereby  such  company  is  prepared  to  fur- 
nish better  service  and  at  more  reasonable  rates  than  it  other- 
wise could.*  It  is  not  a  rule  primarily  in  the  interest  of  the  util- 
ity, but  for  the  benefit  of  the  public  dependent  upon  that  utility. 

Of  course,  whenever  the  reason  for  the  rule  fails  the  rule 
must  fall.  If  a  public  service  company  is  not  organized  or 
equipped,  or  fully  prepared,  to  meet  its  obligation  to  the  public 
under  this  standard,  it  cannot  be  supported  in  its  claim  to  occupy 
a  position  of  territorial  monopoly.  After  al>,  this  like  all  regu- 
latory policies  must  stand  or  fall  under  the  test  imposed  by  the 
statute  that  utility  companies  must  be  prepared  to  render  to  the 
public  such  service  as  is  necessary  and  proper  for  the  accommo- 
dation, convenience,  and  safety  of  the  public 

Apply  this  to  the  protestant  association  which  seeks  an  exclu- 
sive field  of  operation  in  the  borough  of  Middleboro.  The  Mc- 
Xean  Independent  Telephone  Association,  the  protestant,  offera 
its  present  service,  now  being  rendered  in  Middleboro  and  vicin-^ 
ity,  as  a  reason  why  the  application  should  be  refused.  This  as- 
sociation is  unincorporated,  is  purely  mutual,  not  operated  for 
profit,  and  is  composed  of  eleven  companies,  likewise  unincor- 
porated, purely  mutual,  and  not  operating  for  profit,  whose  sev- 
eral lines  extend  to  different  portions  of  McKean  township  and 
vicinity  surrounding  Middleboro.  The  constituent  company 
operating  in  Middleboro  is  known  as  the  "Middleboro"  company,, 
and  it  has  about  forty  members. 

All  these  associated  companies  are  loosely  organized,  and  are 
by  separate  articles  of  agreement  for  limited  periods  united  un- 
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der  the  title  "McKean  Independent  Telephone  Association." 
Any  or  all  of  these  companies  may  at  any  time  after  ninety  days' 
notice  withdraw  from  interchangeable  use  the  portions  of  the  lines 
separately  owned  by  them.  Each  of  these  agreements  provides 
that  no  amendment  to  the  Constitution  or  by-laws  thereafter 
made  by  the  association  "shall  in  any  manner  increase  the  mone- 
tary conditions  agreed  upon  in  the  beginning." 

The  Constitution  and  by-laws  of  the  protesting  association 
state  the  object  to  be  the  maintenance  of  a  telephone  exchange 
system  for  the  purpose  of  facilitating  telephone  communication 
between -ife  memhers  and  the  members  and  subscribers  of  other 
telephone  systems.  To  be  a  subscriber  of  this  association  one 
must  be  a  member,  and  all  benefits  derived  appear  to  be  restricted 
to  its  members.  The  protestant  has  not  filed  with  the  Commis- 
sion a  schedule  of  rates;  on  the  contrary,  it  has  filed  with  the 
bureau  of  rates  and. tariffs  a  notice  that  it  makee  no  charges  over 
its  lines. 

These  and  the  other  provisions  contained  in  the  by-laws  and 
Constitution  which  go  to  make  up  protestant's  organization  ap 
pear  to  create  a  discriminatory  situation  in  favor  of  the  members 
of  the  association  as  distinguished  from  the  public  at  large.  It 
is  not  necessary  in  this  application  to  determine  whether  protest- 
ant association  is  a  public  service  company  under  the  Pennsyl- 
vania statute ;  it  is  sufficient  for  the  purposes  of  this  case  to  de- 
termine wheUier  the  protestant,  tested  by  these  standards  imposed 
by  law  upon  public  service  companies,  is  prepared  under  its  or- 
ganization and  the  methods  adopted  by  it  to  fully  meet  all  of  the 
obligations  which  public  service  requires  of  it. 

The  Commission  is  of  the  opinion  that  it  would  not  be  a  wise 
exercise  of  its  discretion  to  withhold  its  approval  of  the  pending 
application. 

We  conclude  that  our  approval  of  its  incorporation  carried 
with  it  the  right  to  construct  its  telephone  lines  in  the  borough 
of  Middleboro,  subject  to  the  action  of  that  borough  in  regulat- 
ing the  occupancy  of  its  streets  by  proper  ordinance.  The  rea- 
sonableness of  the  terms  of  the  ordinance  here  presented  is  not 
questioned.  They  appear  to  be  fair  and  to  properly  safeguard 
the  public  interests. 

Under  all  the  evidence  in  this  case,  the  Commission  finds  and 
P.U.R,1917C.  12 
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determines  that  the  granting  of  its  approval  of  the  pending  ap- 
plication is  necessary  and  proper  for  the  service,  accommodation, 
convenience,  and  safety  of  the  public,  and  an  order  will  be  issued 
accordingly. 


CALIFORNIA  SUPREBIi:  COURT. 

WESTERN  ASSOCIATION  OF  SHORT  LINE  RAILROADS 

V. 

RAILROAD  COMMISSION  OP  STATE  OP  CALIFORNIA. 
UNITED  RAILROADS  OP  SAN  FRANCISCO 

V. 

RAILROAD  COMMISSION  OP  STATE  OF  CALIFORNIA. 

[S.  F.  7614,  7641.] 

(—  Cal.  — ,  162  Pac.  301.) 

Public  utiUUes '-^ Automobile  common  carriers'^ "Other  transporta^ 
Uon  companies.*' 

Automobile  common  carriers  of  freight  and  passengers  over  routes 
on  public  highways  between  cities  and  other  points  are  transportation 
companies  subject  to  regulation  by  the  California  Commission,  under  the 
provision  of  the  Constitution,  art.  12,  §  22,  as  amended  in  1911,  giving 
the  Commission  power  to  regulate  railroads  and  "other  transportation 
companies." 

[Opinion  rendered  December  14,  1916.    Modification  of  opinion  January  11, 

1917.] 

In  banc  Application  for  writ  of  mandate  by  railroad  and  elec- 
tric railway  carriers  against  the  California  Railroad  Commission 
to  review  orders  dismissing  complaints  to  subject  automobile  com- 
mon carriers  to  the  jurisdiction  of  the  Commission ;  writ  issued. 

For  the  opinions  of  the  Commission,  see  P.U.R.1915F,  997, 
1012. 

Appearances:  William  M,  Abbott,  William  M.  Cannon,  and 
Clarence  M.  Oddie,  all  of  San  Francisco  (Morrison,  Dunne,  & 
Brobeck,  of  San  Francisco,  of  counsel),  for  petitioners;  Douglas 
Brookman,  of  San  Francisco  (Max  Thelen,  of  San  Francisco,  of 
counsel),  for  respondent 
P.U.R.19170. 
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Hcnshaw,  J.,  delivered  die  opinion  of  the  court: 
Petitioner,  Western  Association  of  Short  Line  Railroads,  is  a 
corporation  organized  to  promote  the  best  interests  of  the  short, 
independent  railroads,  steam  and  electric,  operating  in  the  state 
of  California  and  in  other  states.  Fifteen  of  such  California 
railroads  are  members  of  this  corporation.  It  made  application 
to  the  respondent  Commission  to  regulate,  within  the  law,  the 
transportation  business  of  the  so-called  Wichita  Transportation 
Company,  which  company  admitted  that  it  was  engaged  as  a  com- 
mon carrier  in  the  business  of  transporting  freight  in  motor  trucks 
on  the  public  highways  of  the  state  of  California  between  the  city 
of  San  Diego,  in  San  Diego  county,  and  the  city  of  El  Centro, 
in  Imperial  county,  as  well  as  to  intermediate  and  other  points 
in  this  state.  The  United  Railroads  of  San  Francisco,  petitioner, 
made  like  request  of  respondent  Commission  for  regulatory  or- 
ders governing  the  conduct  of  the  Peninsula  Company,  and 
showed  that  petitioner  was  operating  an  interurban  electric  car 
line,  extending  from  Fifth  and  Mission  streets,  in  San  Francisco, 
to  the  city  of  San  Mateo ;  it  was  so  operating  under  franchises 
obtained  from  the  proper  authorities;  that  the  Peninsula  Com- 
pany was  regularly  operating  and  maintaining  a  system  of  auto- 
mobile buses,  carrying  from  sixteen  to  twenty  passengers  each, 
running  upon  regular  schedule  from  the  point  of  departure  of 
petitioner's  cars  in  San  Francisco  to  their  terminus  in  San  Mateo, 
and  making  return  trips  from  San  Hateo  to  San  Francisco  in 
like  manner,  and  upon  a  route  paralleling  as  closely  as  possible 
the  line  of  the  petitioner's  electric  railway;  that  in  so  operating 
they  charged  for  the  service  the  identical  through  fare  charged 
by  the  petitioner,  and  similar  lesser  fares  for  intermediate  points ; 
that  the  Peninsula  Company  was  a  common  carrier,  a  public 
utility,  and  a  transportation  company  within  the  meaning  of  the 
law,  power  to  regulate  which  and  the  duty  to  regulate  which  were 
conferred  by  law  upon  the  Railroad  Commission. 

The  Railroad  Commission  declined  to  entertain  jurisdiction  of 
these  petitions,  upon  the  ground  that  the  law  had  not  vested  in 
it  jurisdiction  so  to  do.  Mandate  was  then  sought  from  this  court, 
and  the  single  question  thus  presented  is  that  indicated:  Does 
the  Constitution,  or  do  the  legislative  enactments  of  the  state,  vest 
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the  power  of  regulation  over  such  transportation  companies  in 
the  Kailroad  Commission  ? 

In  denying  these  applications  the  Railroad  Commission  filed 
an  elaborate  opinion  in  which  the  question  of  power  was  discussed 
under  two  heads :  First,  the  question  of  the  constitutional  grant 
of  power;  second,  the  question  of  the  legislative  grant  of  power. 
Application  for  mandate  before  this  court  was  in  the  first  instance 
denied,  it  appearing  to  the  court  that  the  Commission  had  reached 
and  expressed  a  satisfactory  conclusion  upon  both  propositions. 
Subsequently  this  alternative  writ  of  mandate  was  issued  for 
further  consideration  of  the  first  proposition ;  namely,  whether  or 
not  the  Constitution  has  conferred  upon  the  Commission  regu- 
latory powers  over  transportation  companies  such  as  have  herein 
been  described. 

It  is  not,  and  will  not  be,  questioned  but  that,  if  the  Constito- 
tion  has  vested  such  power,  it  is  not  within  the  legislative  power, 
either  by  its  silence  or  by  direct  enactment,  to  modify,  curtail,  or 
abridge  this  constitutional  grant.  The  language  of  the  Constitu- 
tion in  dealing  with  these  very  powers  places  this  beyond  perad- 
venture  when  it  declares  (§  22,  art  12)  that  "no  provision  of 
this  Constitution  shall  be  construed  as  a  limitation  upon  the  au- 
thority of  the  legislature  to  confer  upon  the  Railroad  Commission 
additional  powers  of  the  same  kind  or  different  from  those  con- 
ferred herein  which  are  not  inconsistent  with  the  powers  con- 
ferred upon  the  Railroad  Commission  in  this  Constitution." 

See  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshleman,  166  Cal.  640, 
653,  50  L.R.A.(N.S.)  652,  137  Pac  1119,  Ann.  Cas.  1915C, 
822. 

We  agree  with  the  construction  placed  by  the  Commission  upon 
the  legislative  enactments  and  with  its  conclusion  that  the  legis- 
lature inadvertently  failed  or  deliberately  declined  to  make  a 
specific  grant  of  power  to  the  Railroad  Commission  to  regulate 
the  affairs  of  these  classes  of  transportation  companies.  We  need 
not  here  repeat  the  convincing  reasoning  of  the  Commission  in 
this  behalf,  since  doubtless  its  views  will  find  expression  in  its 
own  official  reports,  and  it  is  sufficient  for  the  purposes  of  this 
determination  to  express  our  concurrence  in  and  with  them. 

We  take  up,  then,  the  single  consideration  of  the  constitutional 
grant  of  power.  It  is  found  in  §  22,  art  12,  of  the  Constitution 
P.U.R.1917C. 
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as  it  was  amended  in  1911.  The  section  creates  the  Kailroad 
Commission  and  defines  its  pollers.  In  so  doing  it  declares: 
"Said  Commission  shall  have  the  power  to  establish  rates  of 
chaises  for  the  transportation  of  passengers  and  freight  by  rail- 
roads and  other  transportation  companies,  and  no  railroad  or 
other  transportation  company  shall  charge  or  demand  or  collect  or 
receive  a  greater  or  less  or  different  compensation  for  such  trans- 
portation of  passengers  or  freight,  or  for  any  service  in  connection 
therewith,  between  the  points  named  in  any  tari£F  of  rates,  estab- 
lished by  said  Commission,  than  the  rates,  fares,  and  charges 
which  are  specified  in  such  tariff." 

It  is  not  questioned  but  that  the  Peninsula  Company  and  the 
Wichita  Transportation  Company  are  public  transportation  com- 
panies, are  common  carriers,  and  are  public  utilities  within  the 
definition  of  §  23,  art.  12,  of  the  Constitution.  As  little  will  it 
be  questioned  but  that^  if  the  quoted  language  of  §  22  stood  alone 
as  a  subject  of  construction,  it  would  be  unhesitatingly  held,  in 
the  present  day,  as  it  is  held  in  construing  similar  language  in 
other  states,  that  it  conferred  upon  the  Railroad  Commission  regu- 
latory powers  over  all  transportation  companies,  therein  includ- 
ing transportation  companies  of  the  classes  under  consideration. 
Exempli  graiia,  in  Georgia  E.  &  Power  Co.  v.  Jitney  Bus  Co. 
the  Georgia  statute  conferred  jurisdiction  upon  the  Eailroad  Cora- 
mission  over  "all  common  carriers, — railroads  and  express  cor- 
porations or  companies  within  this  state," — and  its  Railroad  Com- 
mission held  this  to  be  a  grant  of  power  to  regulate  automobile 
buses  and  trucks  carrying  passengers  and  property  for  hire. 
P.JJ.R.1915C,  928.  Again,  the  Illinois  Public  Utilities  Com- 
mission had,  under  §  8  of  that  state's  act  (Laws  1913,  p.  46^) 
been  given  "general  jurisdicticMi  over  all  public  utilities,"  and  a 
"public  utility"  was  defined  to  be  "every  corporation  .  .  . 
that  now  or  hereafter  may  own,  etc,  for  public  use  any  plant, 
equipment,  or  property  used  or  to  be  used  for  or  in  connection 
with  the  transportation  of  persons."  Here,  again,  the  Illinois 
Public  Utilities  Commission  held  this  grant  to  confer  upon  it 
jurisdiction  over  such  automobile  passenger  and  freight  carriers. 
Jacksonville  R.  Co.  v.  O'Donnell,  P.U.R1915C,  853.  There- 
fore we  repeat  that  one  would  have  no  hesitancy  in  declaring  that 
the  language  of  the  Constitution  in  conferring  upon  the  Railroad 
P.U.R.1917C. 
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Commission  power  of  regulatory  control  over  "railroads  and  other 
transportation  companies"  embraced  within  its  grant  companies 
of  the  nature  we  are  considering.  And  we  interrupt  our  argu- 
ment here  to  say  that,  while  the  problem  is  to  be  resolved  solely 
under  the  determination  of  the  existence  or  nonexistence  of  the 
power  in  the  Railroad  Commission,  no  reason  appears  why  such 
power  should  not  have  been  conferred  upon  it,  and  multitudinous 
reasons  exist  why  it  should  have  been  conferred.  These  auto- 
mobile stage  companies  carry  passengers  to  great  distances,  over 
many  and  devious  roads.  It  is  a  part  of  common  knowledge  that 
one  may  travel  by  this  method  at  least  from  San  Diego  to  Sacra- 
mento, and  doubtless  further, — ^a  distance  of  over  600  miles. 
Thousands  of  passengers  are  thus  carried  over  mountains  and 
plains.  Aside  from  the  mere  matter  of  the  r^ulation  of  fares, 
every  consideration  suggests  the  desirability,  if  not  the  need,  of 
safety  regulations  touching  the  care  and  upkeep  of  the  machines, 
the  skill  and  prudence  of  the  chauffeurs,  etc  And  touching  the 
movement  of  freight,  while  in  many  instances  these  truck  com- 
panies parallel  railroads,  in  others  they  enter,  unrestricted  and 
uncontrolled,  into  new  territory.  Modem  transportation  has  un- 
questionably reached  the  point  where  it  is  no  more  an  answer  to 
the  farmer  who  thinks  that  the  rates  of  the  auto  truck  which 
passes  his  farm  are  extortionate,  to  say  that  he  may  haul  his  own 
product,  than  it  would  be  to  make  him  the  same  answer  if  he  were 
complaining  of  a  railroad  extortion.  And,  moreover,  it  is  not 
only  a  matter  of  common  knowledge,  but  is  presented  in  these 
cases,  that  in  many  instances  these  unregulated  companies  inter- 
fere seriously  with  the  revenues  of  controlled  public  utilities,  a 
percentage  of  which  revenues  goes  by  way  of  taxes  to  the  support 
of  the  state. 

Eut  returning  to  the  fundamental  questions :  The  nonexistence 
of  the  power  in  the  Railroad  Commission  to  supervise  these  cor- 
porations is  found  and  declared  by  the  Railroad  Commission  to 
rest  upon  the  construction  of  the  phrase  "other  transportation 
companies"  given  to  it  by  this  court  in  Railroad  Comrs.  v.  Market 
Street  R.  Co.  132  Cal.  677,  64  Pac.  1065.  It  is  said,  and  truly, 
that  §  22,  art  12,  of  the  Constitution,  amended  as  it  was  in  Octo- 
ber, 1911,  and  embodying  as  it  does  the  precise  language  con- 
tained in  the  section  before  amendment,  will  be  held  to  have  been 
P.U.R.1917C. 
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amended  and  re-enacted  in  the  light  of  the  construction  which  this 
court  had  put  upon  that  language.  In  1901,  §  22,  so  far  as  con- 
cerns the  quoted  language,  stood  identically  as  it  does  to-day.  In 
that  year  the  Sailroad  Commission  made  demand  upon  the  Mar- 
ket Street  Railway  Company  of  San  Francisco  to  produce  its 
books,  records,  and  papers  and  submit  itself  to  the  regulatory 
powers  of  that  Commission  as  defined  by  the  Act  of  1880  (Stat 
1880,  p.  45).  The  Market  Street  Eailway  Company  resisted  this 
demand.  The  Bailroad  Commission  brought  action  in  the  super- 
ior court  to  enforce  it  The  railway  company  prevailed,  and  the 
Commission  appealed,  contending  that  it  was  given  authority  by 
virtue  of  §  22,  art  12,  of  the  Constitution.  Before  this  court  the 
question  for  determination  was  stated  to  be:  ^*Do  the  words, 
'railroad  and  other  transportation  companies,'  include  a  street 
railway  company  in  a  municipality  engaged  in  the  business  of 
carrying  passengers  on  street  railroad  cars  ?'* 

This  was  the  sole  proposition  presented  to  this  court  for  deter- 
mination. Mr.  Justice  Temple,  in  dissenting,  held  that  from  the 
context  the  meaning  of  "other  transportation  companies"  was  so 
plain  as  to  dep;rive  a  court  of  the  jwwer  to  construe  it  But  the 
view  of  the  majority  of  this  court  was  that  the  words  called  for 
construction.  So  construing  them  this  court  held,  for  reasons 
not  calling  for  repetition,  as  they  are  fully  set  forth  in  the  opin- 
ion, that  "other  transportation  companies'*  did  not  embrace  with- 
in its  meaning  "street  railway  companies  carrying  passengers  for 
hire  witiiin  the  municipal  limits."  But  the  decision,  upon  funda- 
mental and  familiar  principles,  decided  nothing  more  than  that 
this  particular  character  of  transportation  company  was  not  em- 
braced within  the  purview  of  the  language  of  the  Constitution. 
Thus  it  is  said  that  the  language  of  the  Constitution  "is  incon- 
.  sistent  with  the  idea  that  the  entire  people  of  the  state  [through 
the  State  Railroad  Commission]  were  interested  in  the  rates  for 
carrying  passengers  within  the  corporate  limits  of  a  town  or 
municipality;"  and  it  is  further  declared,  arguendo:  "Compa- 
nies engaged  in  draying,  running  freight  wagons,  delivery 
wagons,  delivering  parcels,  teaming,  or  running  elevators,  are 
engaged  in  the  business  of  'transportation  ;*  but  it  surely  could 
not  be  contended  that  they  are  subject  to  the  jurisdiction  of  the 
Tiailroad  Commission.'    The  people  of  the  state  would  not  have 
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agreed  to  pay  the  salaries  and  expenses  of  the  Railroad  Commis- 
sioners, selected  from  different  geographical  sections  of  the  state, 
for  the  purpose  of  regulating  the  charges  of  the  'United  Carriage 
Company^  of  San  Francisco.  Yet  it  is  a  transportation  com- 
pany." 

This  language  is  convincing  in  establishing  the  unquestioned 
fact  that  this  court  had  in  contemplation  and  was  discussing  trans- 
portation companies  of  whatsoever  kind,  operating  exclusively 
within  a  municipality;  and  good  reason  appears  for  this,  because 
all  such  transportation  companies  were  subject  to  license  fees  and 
police  regulations  imposable  upon  them  by  the  municipal  authori- 
ties. 

All,  therefore,  that  was  actually  decided  in  the  Market  Street 
Case  was  that  the  Market  Street  Hallway  and  other  street  rail*- 
ways  of  its  character  were  not  embraced  within  the  meaning  of 
the  phrase  "other  transportation  companies"  as  employed  in  the 
Constitution.  The  most  that  was  inferentially  declared  in  the 
obiter  above  quoted  was  that  other  transportation  companies  oper- 
ating wholly  within  the  limits  of  a  municipality  were  not  within 
the  contemplation  of  the  Constitution.  Further  than  this  the  deci- 
sion did  not  go,  and  further  than  this  it  should  not  be  carried. 
It  results,  therefore,  that  the  adjudication  relied  on  by  the  Rail- 
road Commission  in  no  wise  determines  the  question  presented. 
That  question  is  at  large.  It  may  be  thus  put:  Did  the  Con- 
stitution in  the  language  quoted  exclude,  by  necessary  or  even  by 
fair  construction,  o(Mitrol  over  transportation  companies  of  the 
character  here  presented?  Assuredly  nothing  in  the  language 
of  the  grant  excludes  them,  and  no  legitimate  construction  upon 
the  phrase  so  oft  quoted  demands  their  exclusion.  It  must  be,  and 
therefore  is  held,  that  the  Constitution  has  granted  regulatory 
powers  over  such  corporations  to  the  Railroad  Commission  by 
virtue  of  §  22,  art.  12,  of  the  Constitution,  and  it  follows  here- 
from that  mandate  should  issue  to  the  Railroad  Commission  in 
accordance  with  the  prayers  of  the  petitioners. 

It  is  adjudged  accordingly. 

We  concur:    Angellotti,  Ch.  J.;  Shaw,  J.;  Melvin,  J.;  Lori- 
gan,  J. ;  Sloss,  J. ;  Lavvlor,  J. 
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Modification  of  Opinion. 

Per  Curitoi: 

We  think  that  the  opinion  already  filed  in  these  cases  suflBcient- 
ly  and  clearly  enough  indicates  the  view  of  this  court  as  to  the 
extent  of  the  jurisdiction  of  the  Kailroad  Commission  as  to  such 
transportation  companies  as  those  involved  in  these  proceedings. 
In  view  of  what  is  said  in  the  opinion,  it  is  manifest  that  the 
writ  of  mandate  ordered  issued  by  the  judgment  is  too  broad  in 
its  terms,  and  requires  the  exercise  of  jurisdiction  not  conferred 
by  §  22  of  article  12  of  the  Constitution.  It  was  not  intended  to 
require  the  assumption  by  the  Kailroad  Commission  of  jurisdio^ 
tion  of  any  matter  not  fairly  covered  by  the  provisions  of  that 
section. 

The  proceedings  before  the  Kailroad  Commission  involve  sub- 
stantiaUy  only  matters  relating  to  the  rates  to  be  charged  by  the 
transportation  companies  that  were  defendants  therein,  and  for 
all  practical  purposes  it  is  necessary  only  to  grant  relief  in  that 
particular  respect. 

It  is  ordered  that  the  opinion  heretofore  filed  be  modified  by 
striking  out  the  words,  ^4n  accordance  with  the  prayers  of  the 
petitioners,''  at  the  end  of  said  opinion,  and  inserting  in  lieu 
thereof  the  w<^ds,  "to  ^cercise  such  powers." 

It  is  ordered  that  the  judgment  heretofore  given  be  modified  to 
read  as  follows:  "It  is  ordered  that  a  peremptory  writ  of  man- 
date issue  to  the  Kailroad  Commission  requiring  the  Commission 
to  make  its  order  that  the  defendants  in  the  proceedings  referred 
to  pending  before  said  Commission,  viz.,  the  ^Wichita  Transpor- 
tation Company,'  and  the  Teninsula  Kapid  Transit  Company,' 
forthwith  file  with  the  Conmiission  their  sdiedules  of  rates,  fares, 
charges,  ai>d  classifications,  and  further  that  the  CcHnmission  as- 
sume the  jurisdiction  over  these  companies  which  is  conferred  by 
§  22,  art  12,  of  the  Constitution." 
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BE  BOGBRS  DEVELOPMENT  COMPANY. 

[Application  No.  2641.] 
BE  WEST  RIVERSIDE  CANAL  COMPANY. 

[Application  No.  2664.] 

[Decision  No.  4040.] 

'^350.INCH  WATEB  COMPANY/*  Intervener. 

Service '^  Irrigation -^  Right    to    service '^  Contracts    separate    from 
etocic  eerUfioaie. 

1.  The  rights  of  persons  who  exchange  irrigation  rights  for  8t6ck 
in  an  irrigation  company  should  be  governed  by  an  agreement  separate 
and  apart  from  the  stock  certificate. 

Service  ^^I>utif  to  serve  public '^  Service  to  stockholders  only. 

2.  An  irrigation  utility  cannot  serve  stockholders  onlj. 
Seouritff  issues -^  Short'^term  note '^  Permissian  to  issue. 

3.  A  utility  can  issue  a  note  for  one  year  or  less  without  obtaininf 
permission  from  the  California  Commission. 

[January  20,  1917.] 

Application  of  the  Rogers  Development  Company  for  anthor- 
ity  to  sell  an  irrigation  system ;  of  the  West  Riverside  Canal  Com- 
pany to  issue  securities  to  purchase  the  system  and  for  other 
purposes,  and  to  have  rates  fixed;  and  of  Idie  ^^350-Inch  Water 
Company,"  intervener,  for  the  protection  of  its  water  rights.  Sale 
authorized,  and  canal  company  authorized  to  execute  a  mortgage 
or  deed  of  trust  to  secure  $66,000  face  value  of  6  per  cent  serial 
bonds,  and  to  issue  $60,000  of  said  bonds,  to  be  sold  to  net  not 
less  than  97  plus  accrued  interest,  proceeds  to  be  used  in  part 
payment  of  the  property  acquired,  to  discharge  notes  and  bills  for 
reconstruction,  and  to  pay  for  improvements.  Kates  were  pre- 
scribed as  set  out  in  exhibit  B.  No  order  was  necessary  to  pro- 
tect the  rights  of  the  intervener,  it  being  the  intent  of  the  pur- 
chaser to  preserve  the  rights. 

Appearances:     C.  L.  McFarland  for  West  Riverside  Canal 
Company;  Wm.  Collier  and  George  Sarau  for  "360-Inch  Water 
Company,"  Intervener. 
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OPINION. 

Loveland,  Commissioner :  At  the  hearing  held  on  the  above 
applications  at  Riverside  on  December  15,  1916,  counsel  for  ap- 
plicants and  the  ^'350-Inch  Water  Company/'  intervener,  stipu- 
lated that  the  applications  might  be  combined  for  hearing  and 
decision. 

In  these  applications,  Bogers  Development  Company  asks  au- 
thority to  sell  and  convey  to  West  Riverside  Canal  Company  for 
$25,000  and  stock  an  irrigating  canal  and  system,  known  as  the 
l^orth  Riverside  &  Jurupa  Canal,  located  in  Riverside  and  San 
Bernardino  counties.  West  Riverside  Canal  Company  asks  au- 
thority to  issue,  for  purposes  hereinafter  indicated,  $99,300  par 
value  of  its  common  capital  stock,  $66,000  face  value  of  its  6 
per  cent  serial  bonds,  and  its  note  in  the  sum  of  $3,500.  The 
canal  company  also  asks  authority  to  execute  a  mortgage  securing 
the  payment  of  the  bonds,  said  mortgage  to  be  in  substantially 
the  same  form  as  the  mortgage  attached  to  application  No.  2641 
and  marked  exhibit  "C."  It  further  requests  this  Commission 
to  fix  the  rates  which  it  may  charge  to  those  who  use  the  canal. 

The  canal,  commonly  known  as  the  North  Riverside  &  Jurupa 
Canal,  was  constructed  in  1888  and  1889  for  the  purpose  of  irri- 
gating some  10,000  acres  of  land  located  west  of  the  city  of  River- 
side. For  a  description  of  the  canal  and  laterals,  reference  is 
hereby  made  to  exhibit  "A,"  attached  to  this  opinion  and  order. 

The  canal  and  laterals  are  19  miles  in  length  and  have  a  carry- 
ing capacity  of  from  2,000  to  2,100  inches.  Rogers  Development 
Company  develops  no  water,  but  it  and  its  predecessors  in  interest 
have  sold  to  the  landowners  the  right  to  carry  or  have  their  water 
carried  through  the  canal.  Counsel  for  the  canal  company  alleges 
that  these  carrying  rights  were  sold  at  the  average  rate  of  about 
$50  per  miner's  inch. 

Exhibit  ^^,"  attached  to  the  application  "No.  2641,  shows  that 
the  original  cost  of  the  canal  with  only  earth  construction  was 
$196,000.  There  was  an  additional  expenditure  of  $18,000  for 
concrete  and  cement  work,  making  a  total  cost  of  $214,000. 

Mr.  Hawley,  hydraulic  engineer  of  this  Commission,  has  made 
an  examination  of  the  canal,  and  reports  the  reproduction  cost 
thereof  at  $195,836  and  the  reproduction  cost  less  depreciation  at 
$180,731. 
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The  canal  heretofore  has  been  operated  tinder  agreements  by 
the  terms  of  which  the  K(^r8  Development  Company  was  sup- 
posed to  repair  and  maintain  the  canal  and  collect  the  cost  of 
maintenance  from  those  owning  flowage  and  capacity  rights.  The 
heavy  floods  of  1915  and  1916  caused  so  great  a  damage  to  t^ 
canal  that  Rogers  Development  Company  was  unable  to  finance 
its  reconstructioiL 

To  devise  some  means  by  which  to  make  the  necessary  improve- 
ments, the  owners  of  carrying  rights  appointed  a  committee  con- 
sisting of  J.  F.  Koster,  Frank  D.  Lewis,  E.  L.  Williamson,  Myron 
Alquire,  K  C.  Kennedy,  C.  L.  McFarland,  and  John  H.  Go- 
bruegge.  The  committee  has  reconstructed  the  canal  and  laterals, 
and  proposes  to  make  certain  additional  improvements.  Its  fi- 
nancial report  as  of  December  13,  1916,  shows  the  following: 

Money  borrowed  by  committee  and  for  which  the  members  are  in- 
dividually respoBsible    $15,000.00 

Bills  unpaid: 

J.  W.  Carroll  $    500.00 

Hammond  Lumber  Company   8,700.00 

Ru88  Lumber  Company   714.34 

Riyerdde  Portland  Cement  Company 2ffl).47        10,203*81 

Proposed  improvements: 

Protection  at  Santa  Fe  Railway $    750.00 

Protection  below  Colton  road 400.00 

New  flume 5.000.00          6,150.00 

Total    ! $31,353.81 

The  committee  has  caused  the  organization  of  West  Riverside 
Canal  Company,  for  the  purpose  of  acquiring  the  canal  system. 
The  company  has  an  authorized  common  capital  stock  issue  of 
$100,000  divided  into  2,000  shares  each  having  a  par  value  of 
$50.  The  o\\Tier8  of  flowage  or  capacity  rights  are  asked  to  ex- 
change such  rights  for  stock  in  the  new  company,  one  share  of 
stock  to  be  exchanged  for  each  inch  of  flowage  or  capacity  right. 
The  stock  is  thus  to  be  issued  as  part  payment  for  the  canal  and 
rights  appertaining  thereto.  The  evidence  before  the  Commission 
shows  that  the  owners  of  flowage  or  capacity  rights,  to  the  amount 
of  1,891.132  inches,  have  signed  the  agreement  to  exchange  their 
rights  for  stock  in  the  new  company.  While  no  protest  was  filed 
in  connection  with  this  proceeding,  the  evidence  shows  that  the 
owners  of  flowage  rights  of  100.844  inches  have  to  date  not  signed 

the  agreement.     The  owners  of  these  rights  will  be  given  an 
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opportunity  to  exchange  their  rights  for  stock  in  West  Riverside 
Canal  Company,  on  the  same  basis  as  those  who  have  signed  the 
agreement  If  any  refuse  to  make  the  exchange,  West  Riverside 
Canal  Company  proposes  ^^that  the  same  rates  be  charged  to  those 
who  have  not  signed,  as  to  those  who  have  signed,  provided,  how- 
ever, that  they  designate  by  January  1st  of  each  year,  whether  or 
not  they  intend  to  run  any  watier  in  the  canal  during  that  year, 
and  at  that  time,  make  the  payment  due  in  January.  If  no  desig- 
nation is  made  by  January  1st  of  any  year,  and  no  payment  made, 
then  it  shall  be  optional  with  the  board  of  directors  of  the  canal 
company  whether  or  not  any  of  the  outstanding  capacity  or  flow- 
age  rights  be  allowed  to  run  water  in  the  canal  during  that  year.*' 

[1,  2]  The  articles  of  incorporation  of  West  Riverside  Canal 
Company  explicitly  state  that  it  is  to  act  as  a  public  utility  un- 
der the  jurisdiction  of  the  Railroad  Conmiission  and  the  laws  of 
the  state  of  California,  and  that  it  is  to  issue  carrying  rights  in 
the  canal,  represented  by  certificates  of  stock  or  certificates  of 
such  character  in  such  form  and  representing  such  rights  as  the 
board  of  directors  may  from  time  to  time  decide  upon,  under  the 
direction  of  the  Railroad  Commission.  Thus  far  applicant  has 
not  submitted  a  copy  of  its  proposed  certificate  of  stock.  I^  is, 
however,  proposed  that  these  stock  certificates  shall  not  be  nego- 
tiable in  the  ordinary  sense.  The  owners  thereof  shall  have  no 
ri^it  to  dispose  of  them  without  at  the  same  time  disposing  of  the 
land  for  the  benefit  of  which  water  is  carried  through  the  canal. 

The  applicati(mi  contemplate  the  limitation  of  the  use  of  the 
eanal  to  the  stodcbolders  of  West  Riverside  Canal  Company. 
This  company  has  been  organized,  not  as  a  mutual  company,  but 
as  a  pubUe  utility.  Being  a  public  utility,  the  corporation,  ob- 
viously, must  assume  all  the  responsibilities  of  a  public  utility, 
and  as  such  cannot  limit  the  use  of  the  canal  to  its  stockholders. 
I  believe  that  the  right  to  have  water  carried  through  the  canal 
should  be  governed  by  an  agreement,  separate  and  apart  from  the 
stock  certificate.  Before  a  final  order  can  be  issued  in  this  pro- 
ceeding. West  Riverside  Canal  Company  shall  submit  to  this 
Commission  for  approval  a  copy  of  its  proposed  stock  certificate, 
and  a  copy  of  the  proposed  agreement  with  those  entitled  to  the 
use  of  the  canal. 

Applicant  asks  authority  to  execute  to  the  Peoples  Trust  & 
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Savings  Bank  of  Eiverside  a  mortgage  or  deed  of  trust  secnring 
the  payment  of  $66,000  face  value  of  6  per  cent  serial  bonds. 
Bonds  in  the  amount  of  $3,000  are  to  mature  August  1,  1921, 
and  a  like  amount  thereafter  annually  to  and  including  August 
1,  1942.  The  deed  of  trust,  however,  provides  that  on  August 
1, 1917,  and  annually  thereafter  to  and  including  August  1, 1941, 
the  company  will  pay  to  the  trustee  for  sinking-fund  purposes, 
the  sum  of  $2,000.  The  annual  interest  accruals  on  the  sinking 
fund  shall  be  added  thereto.  The  sinking-fund  payments  shall 
be  applied  to  the  payment  of  bonds.  When  bonds  are  called  for 
redemption,  they  shall  be  paid  in  order  of  serial  numbers  com- 
mencing with  the  highest  number  of  the  bonds  issued  and  out- 
standing, and  then  going  back  consecutively  to  the  lowest  number. 
Bonds  are  subject  to  redemption  at  any  time  after  five  years  after 
August  1,  1916,  upon  the  payment  of  a  premium  of  2  per  cent 
and  the  accrued  interest  thereon.  As  stated  above,  the  bonds 
amounting  to  $3,000  mature  August  1,  1921.  At  that  time  the 
moneys  in  the  sinking  fund,  if  the  provisions  of  the  deed  of  trust 
are  carried  out,  should  likewise  be  applied  to  redemption  of  bonds. 
Thereafter  it  will  be  observed  that  $8,000  of  the  bonds  mature 
annually  and  an  additional  amount  of  bonds  of  approximately 
$2,000  will  be  subject  to  redemption  through  the  operation  of  the 
sinking  fund. 

West  Riverside  Canal  Company  desires  authority  to  issue  $66,- 
000  face  value  of  bonds  and  sell  $60,000  thereof  at  not  less  than 
97  per  cent  of  their  face  value  plus  accrued  interest  Inasmuch 
as  the  sale  of  $60,000  of  bonds  will  yield  the  company  sufficient 
funds  to  meet  its  present  needs,  I  am  of  the  opinion  that  there 
is  no  necessity  to  authorize  the  issue  of  the  remaining  $6,000 
at  this  time.  Of  the  proceeds  obtained  from  the  sale  of  the  bonds, 
the  company  proposes  to  use  $25,000  to  purchase  the  canal  system 
and  $31,353.81  for  the  following  purposes: 

To  pay  notes,  representing  money  borrowed  to  reconstruct  canal  $15,000.00 
To   pay  biUs  payable,  representing   cost  of   materials   used   in 

,  reconstructing  canal 10,203.81 

For  proposed  improvements    6,150.00 

Total    $31,353.81 

^  The  evidence  submitted  in  support  of  these  applications  shows 

that  applicant  will  be  called  upon  to  expend  approximately  $3,600 
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in  addition  to  the  aforementioned  $25,000  to  obtain  a  clear  title 
to  the  canal.  It  desires  authority  from  the  Commission  to  obtain 
this  additional  money  by  issuing  its  note  for  a  term  of  one  year  or 
less  and  to  secure  the  payment  of  the  note  by  pledging  stock  of 
the  La  Sierra  Water  Company,  owned  by  Eogers  Development 
Company. 

[3]  If  the  canal  company  can  borrow  the  $3,500  by  issuing 
its  n6te  for  one  year  or  less,  it  will  be  unnecessary  for  it  to  obtain  > 
permission  from  this  Commission.  If,  for  any  reason,  it  should 
develop  that  applicant  is  unable  to  obtain  the  necessary  $3,500 
under  the  terms  and  conditions,  as  anticipated  at  the  time  of  this 
hearing,  it  may  make  supplemental  application  to  the  Commis- 
sion for  such  authority  as  may  be  necessary  in  the  premises. 

Attached  to  application  No.  2664  (exhibit  "B'^)  is  a  tentative 
schedule  of  rates  which  West  Riverside  Canal  Company  asks  this 
Commission  to  approve.  This  schedule  of  rates  provides  for  an 
aimual  charge  of  $8  per  indi  to  have  water  carried  throu^  the 
canal,  of  which  $5  is  to  be  paid  on  or  before  January  10th  of  each 
year;  $1.50  on  or  before  May  10th  of  each  year;  $1.50  on  or 
before  August  10th  of  each  year.  The  operating  expenses,  inter- 
est, and  sinking-fund  payments  are  estimated  as  follows: 

Salaries  and  wages,  including  office  expenses,  teleplione,  etc $  4,800.00 

Cleaning  canal  and  incidental  repairs 2,400.00 

Taxes    1 ,000.00 

Interest  on  $<M),000  at  6  per  cent   3,600.00 

Profit  or  sinking  fund 2,000.00 

Total    $13,800.00 

It  estimates  that  approximately  1,750  inches  of  water  will  be 
carried  through  the  canal  at  the  rate  of  $8  per  inch,  which  would 
yield  a  revenue  of  $14,000. 

The  rates  proposed  by  West  Riverside  Canal  Company  are 
designed  to  take  care  only  of  the  operating  expenses,  bond  inter- 
est, and  sinking-fund  payments.  Other  than  the  $2,000  sinking- 
fund  payment  and  the  $3,600  bond  interest,  they  make  no  allow- 
ance for  a  return  on  the  investment  While  I  am  willing  to  rec- 
onmiend  that  West  Riverside  Canal  Company  be  given  authority 
to  put  its  proposed  rates  into  effect,  I  do  so  only  in  contemplation 
of  the  existing  conditions  and  facts  as  presented  to  this  Commis- 
sion in  these  proceedings.  If  hereafter  different  conditions  arise, 
this  Commission  will  make  the  necessary  adjustments. 
P.UJ1.1917C 
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The  "350-Inch  Water  Company,**  the  intervener  in  these  pro* 
ceedings,  requested  that  the  Commission  protect  its  right  to  carry 
its  full  amount  of  water,  without  loss  from  seepage  or  evaporation 
to  the  west  line  of  Kubidoux  Bancho.  It  is  the  intention  of  West 
Riverside  Canal  Company  that  all  the  users  of  the  canal  shall  be 
given  the  privilege  of  turning  enough  water  into  the  canal  to 
allow  for  seepage  and  evaporation.  This  will  obviate  any  dis- 
crimination and  protect  the  rights  of  the  "350-Inch  Water  Com- 
pany." 

I  herewith  submit  the  following  form  of  order: 

ORDER. 

Bogers  Development  Company  having  applied  to  this  Commis- 
sion for  authority  to  sell  an  irrigating  canal  and  system,  described 
in  exhibit  "A"  attached  hereto,  to  West  Riverside  Canal  Com- 
pany, and  West  Riverside  Canal  Company  having  applied  to  the 
Commission  for  authority  to  issue  stock  and  bonds,  to  execute  a 
mortgage  or  deed  of  trust  in  substantially  the  same  form  as  the 
mortgage  or  deed  of  trust  attached  to  application  No.  2641  and 
marked  exhibit  ^^C,"  and  to  put  into  effect  the  rates  set  forth  in 
exhibit  "B"  attached  to  application  No.  2Q64 ;  and  a  public  hear- 
ing having  been  held,  and  it  appearing  to  this  Commission  that 
the  purposes  for  which  the  stock  and  bonds  are  to  be  issued  are 
not,  in  whole  or  in  part,  reasonably  chargeable  to  the  operating 
expenses  or  income ;  and  that  this  application,  subject  to  the  con- 
ditions hereafter  specified,  should  be  granted) — 

It  is  hereby  ordered  that  Rogers  Development  Company  be  and 
hereby  is  granted  authority  to  sell  to  West  Riverside  Canal  Com- 
pany, the  irrigating  canal  and  system  described  in  exhillt  "A" 
attadied  to  this  opinion  and  order,  said  exhibit  ^^A"  containing 
a  general  description  of  the  properties  as  described  in  the  above- 
mentioned  applications.     [Exhibit  "A"  is  omitted.] 

It  is  hereby  further  ordered  that  West  Biverside  Canal  Com- 
pany be  and  hereby  is  granted  authority  to  issue  $9&,300  par 
value  of  its  common  capital  stock. 

It  is  hereby  further  ordered  thai  West  Biverside  Canal  Com- 
'  pany  be  and  hereby  is  granted  authority  to  issue  $60,000  face 
value  of  its  6  per  cent  serial  bonds. 

It  is  hereby  further  ordered  that  West  Riverside  Canal  Com- 
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panj  be  and  hereby  is  granted  authority  to  execute  a  mortgage  or 
deed  of  trust  to  Peoples  Trust  &  Savings  Bank  of  Kiverside  to 
secure  the  payment  of  $66,000  face  value  of  6  per  cent  serial 
bonds,  said  mortgage  or  deed  of  trust  to  be  in  substantially  the 
same  form  as  the  mortgage  or  deed  of  trust  attached  to  application 
No.  2641,  and  marked  exhibit  "C." 

It  is  hereby  further  ordered  that  West  Eiverside  Canal  Com- 
pany be  and  hereby  is  granted  authority  to  put  into  effect  the 
rates  shown  in  exhibit  "B,"  attached  hereto,  said  rates  to  become 
effective  upon  the  day  the  property  hereby  authorized  to  be  sold 
shall  have  been  transferred  to  West  Riverside  Canal  Company. 

The  authority  hereby  granted  is  granted  upon  the  following 
conditions,  and  not  otherwise: 

1.  The  stock  hereby  authorized  to  be  issued  shall  be  issued  as 
part  payment  for  the  canal  system  and  rights  appertaining  there- 
to, described  in  exhibit  "A"  attached  hereto^  said  stock  thereafter 
to  be  distributed  to  the  owners  of  flowage  or  capacity  rights  in 
said  canal  system,  on  the  basis  of  $50  par  value  of  stock  for  each 
inch  of  flowage  or  capacity  right  in  said  canal  systan. 

2.  The  right  to  have  water  carried  through  the  canal  shall  be 
governed  by  an  agreement  separate  and  apart  from  the  stock  cer- 
tificate. 

3.  West  Kiverside  Canal  Company  shall  file  with  the  Commis- 
sion for  approval  a  copy  of  its  stock  certificate  and  also  a  copy  of 
the  agreement  relating  to  the  use  of  the  canal. 

4.  The  bonds  hereby  authorized  to  be  issued  shall  be  sold  so  as 
to  net  West  Riverside  Canal  Company  not  less  than  97  per  cent 
of  their  face  value,  plus  accrued  interest 

5.  The  proceeds  obtained  from  the  sale  of  the  bonds  shall  be 
used  for  the  following  purposes : 

(a)   To  pay  in  part  for  canal  system  and  rights  appertaining 

thereto,  described  in  exhibit  "A,"  attached  hereto $25,000.00 

<6)  To  pay  notea  issued  by  committee  to  obtain  funds  to  recon- 
struct the  canal 16,000.00 

(c)  To  discharge  bills  payable  representing  expenditures  to  recon- 

struct canal    10,203.81 

(d)  To  pay  for  proposed  improvements  6,150.00 

( €)  Amount  to  be  expended  as  hereafter  authorized 1,846.19 

6.  At  least  80  per  cent  of  the  stock  hereby  authorized  to  be 
issued  shall  be  issued  concurrently  with  the  bonds. 

7.  The  approval  herein  given  of  said  mortgage  or  deed  of  trust 
P.U.R.1917C.  13 
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is  for  the  purpose  of  this  proceeding  only,  and  an  approval  in  so 
far  as  this  Commission  has  jurisdiction  under  the  terms  of  the 
Public  Utilities  Act,  and  is  not  intended  as  an  approval  of  said 
mortgage  or  deed  of  trust  as  to  such  other  legal  requirements  to 
which  said  mortgage  or  deed  of  trust  are  subject 

8.  The  price  authorized  to  be  paid  for  the  aforementioned  canal 
system  and  rights  appertaining  thereto  shall  not  be  binding  upon 
this  Commission  or  any  other  regulatory  body  as  a  determination 
of  its  value  in  any  rate,  condemnation,  or  other  proceeding. 

9.  Within  twenty  days  after  the  transfer  of  the  properties 
hereby  authorized  to  be  sold,  West  Riverside  Canal  Company 
shall  file  with  this  Commission  a  certified  copy  of  the  deed  of 
conveyance. 

10.  Within  twenty  days  after  the  transfer  of  the  properties 
hereby  authorized  to  be  sold  and  transferred.  West  Riverside 
Canal  Company  shall  file  with  this  Commission  the  rates  here- 
by authorized  to  be  charged,  together  with  its  rules  and  regula- 
tions. 

11.  West  Riverside  Canal  Company  shall  keep  separate,  true,. 
and  accurate  accounts  showing  the  receipt  and  application  in  de- 
tail of  the  proceeds  of  the  sale  of  the  stock  and  bonds  herein  au- 
thorized to  be  issued,  and  on  or  before  the  25th  day  of  each  month 
the  company  shall  make  verified  reports  to  the  Commission,  stat- 
ing the  sale  or  sales  of  said  stock  and  bonds  during  the  preceding 
month,  the  terms  and  conditions  of  the  sale,  the  moneys  realized 
therefrom,  and  the  use  and  application  of  such  moneys,  all  in 
accordance  with  this  Commission's  general  order  No.  24,  which 
order,  in  so  far  as  applicable,  is  made  a  part  of  this  order. 

12.  The  authority  herein  granted  is  conditioned  upon  the 
payment  by  applicant  of  the  fee  prescribed  in  §  57  of  the  Public 
Utilities  Act 

13.  The  authority  herein  granted  shall  apply  to  such  proper- 
ties as  shall  have  been  transferred,  and  to  such  stocks  and  bonds 
as  shall  have  been  issued  on  or  before  June  30,  1917. 

The  foregoing  opinion  and  order  are  hereby  approved  and  op- 

dered  filed  as  the  opinion  and  order  of  the  Railroad  Commission 

of  the  state  of  California, 
P.U.R.1917C. 
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Exhibit  "B." 

West  Eiverside  Canal  Company  is  authorized  to  collect  the  f ol« 
lowing  rates: 

On  or  before  January  10th  of  each  year $5.00  per  inch 

On  or  before  May  lOth  of  each  year 1.50  per  inch 

On  or  before  August  lOtii  of  each  year  1.50  per  inch 

Total  each  year  $8.00  per  inch 


OOIiORADO  PUBlilC  I7TII/ITIX:S  COMMISSIOX. 

BE  DENVER  &  SALT  LAKE  RAILROAD  COMPANY. 
[Investigation  and  Suspension  Docket  No.  6.] 

Mvidenee '^  Reasonableness  of  rates  ^^  Prima  facie  case* 

1.  A  railroad  company  does  not  make  a  prima  fatie  showing  of  the 
reasonableness  of  suspended  rates,  merely  because  an  exhibit,  offered  to 
prove  that  the  rates  are  justified  by  the  cost  of  the  service,  is  not  as- 
sailed by  protestants. 

Sates  —  Railroads  —  Car  earnings. 

2.  The  use  of  an  average  tonnage  per  car  and  an  average  revenue 
per  car  for  an  entire  line,  from  which  is  deducted  the  assumed  cost 
of  service  between  particular  points  on  such  line,  is  not  the  proper 
method  of  arriving  at  the  earnings  per  car  between  such  points. 

Sates -^  Railroads '^Increases  between  certain  points  to  meet  need 
of  additional  revenue. 

3w  The  fact  that  a  railroad  company  needs  to  increase  its  revenues 
to  <rfrset  expenditures  due  to  the  hauling  and  handling  of  freight  over 
miusually  heavy  grades  does  not  justify  an  increase  in  the  rate  for  a 
particular  commodity  between  particular  points;  since  the  need  of  ad- 
ditional revenue  does  not  justify  an  advance  in  a  particular  rate,  and 
since  expenditures  due  to  operating  disabilities  should  be  considered  in 
the  same  way  as  terminal  expenses  or  ^ould  be  equitably  assigned  to 
the  entire  line. 

Bvidence  —  Burden  of  introducing  —  Suspended  rates. 

4.  The  burden  is  not  upon  protestants,  at  whose  instance  suspen- 
sions of  railroad  rates  is  ordered,  to  show  satisfactory  reasons  why  the 
suspended  rates  are  unreasonable. 

Rates  —  Railroads  —  Cost  of  service  as  test  of  reasonahleness. 

5.  The  cost  of  the  service  is  not  the  sole  test  of  the  reasonableness 
of  railroad  rates  on  a  selected  commodity,  except  in  very  rare  instances. 

Rates  —  Railroads  —  Reasonableness  —  Comparison. 

6.  Comparison,  when  surrounding  circumstances  and  conditions  are 
similar,  afford  the  fairest  method  to  both  carrier  and  shipper  of  de« 
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termining  the  reasonableness  of  freight  rates,  where  othe#  tests  prove 
of  no  avaiL 
Rates  ~~  Railroads '^Lumber '^Comparison  ^Ton-mile  earnings, 

7.  In  determining  that  certain  proposed  increases  in  lumber  rates 
between  specified  points  were  not  justified,  the  Colorado  Commission 
based  its  conclusion  upon  a  comparison  of  rates  and  ton-mile  earnings 
on  lumber  transported  under  substantially  similar  conditions,  especial- 
ly on  respondent's  own  line. 

[January  8,  1917.] 

Investigation  of  reasonableness  of  increases  in  intrastate 
lumber  rates  between  specified  points  on  the  Denver  &  Salt  Lake 
Railroad  to  Denver,  Colorado  Springs,  Pueblo,  and  various 
points  in  northern  Colorado,  described  as  items  94:0-A  and  960-A 
of  supplement  No.  9  to  Colo.  P.U.C.  No.  25,  and  items  50,  55, 
65,  and  70  of  Colo.  P.U.C.  No.  39,  Denver  &  Salt  Lake  Rail- 
road Company  issues.  Schedules  ordered  canceled  on  or  be* 
fore  February  1, 1917. 

Appearances :  Tyson  S.  Dines,  Esq.,  Tyson  S.  Dines,  Jr.,  Esq., 
and  W.  E.  Morse  for  the  Denver  &  Salt  Lake  Railroad  Com- 
pany; A.  S.  Brooks,  Esq.,  E.  E.  Whitted,  Esq.,  and  R.  B.  Scott 
for  Chicago,  Burlington,  &  Quincy  Railroad  Company,  and 
the  Colorado  &  Southern  Railway  Company;  H.  S.  Silver- 
stein,  Esq.,  and  J.  V.  Sickman  for  the  Rocky  Mountain  Fuel 
Company;  Messrs.  Dayton  &  Denious  for  Zarlengo  Bros.  Con- 
tracting Company ;  W.  H.  Wood  and  V.  H.  Lininger  ior  Taber- 
nash  Liunber  Company;  W.  V.  Hodges,  Esq.,  and  D.  Edgar 
Wilson,  Esq.,  for  Stevens-Barr  Lumber  Company. 

By  the  Commission :  By  schedules  contained  in  tariffs  filed 
to  take  effect  June  18,  1916,  and  June  21,  1916,  respondents 
proposed  an  increase  <rf  2  cents  per  hundred  pounds  in  rates  for 
the  intrastate  transportation  of  lumber  in  carloads  from  sta- 
tions Newcomb  to  RoUinsville,  inclusive,  on  the  Denver  &  Salt 
Lake  Railroad  to  Denver,  Colorado  Springs,  Pueblo,  and  vari- 
ous points  in  northern  Colorado.  Upon  protests  by  various  lum- 
ber concerns  the  schedules  were  suspended  until  September  16, 
1916,  and  later  until  March  15,  1917. 

Hearing  in  this  cause  was  originally  set  for  July  6,  1916,  but, 

upon  stipulation  between  the  protestants  and  respondents,  the 

Commission  continued  the  same  until  October  17,  1916,  upon 
P.U.R,1917C. 

Digitized  by  VjOOQIC 


HE  DENVER  A  S.  L.  R.  CO.  m 

"which  date  tefitdmony  and  evidence  were  presented  by  the  re- 
spondents to  justify  the  proposed  advances,  and  by  the  protes- 
tants  against  the  increases.  Briefs  have  been  filed  by  the  Den- 
ver &  Salt  Lake  Railroad  Company,  the  principal  respondent, 
and  by  certain  of  the  protestants.  No  testinaony  or  evidence  wae 
offered  on  behalf  of  the  other  respondents  beyond  showing  that 
in  every  instance  the  Driver  &  Salt  Lake  Railroad  Company 
would  receive  the  entire  increase  out  of  the  joint  through  rates. 
The  Commission,  therefore,  hereinafter  will  refer  to  the  Den- 
ver &  Salt  Lake  Railroad  Company  as  the  "respondent."  As 
little,  if  any,  testimony  was  introduced  with  specific  reference  to 
the  through  rates  beyond  Denver,  the  Commission  will  devote 
the  major  portion  of  its  findings  to  the  local  rates  Tinder  review. 

One  exhibit  only  was  entered  by  the  respondent  This  pur^ 
ports  to  illustrate  the  expense  to  the  respondent  in  transporting 
an  empty  car  from  Denver  to  Tabemash  and  loaded  with  lum- 
ber from  Tabemash  to  Denver.  Tabemash  is  located  89  miles 
from  Denver. 

The  line  of  the  respondent  crosses  the  Continental  Divide  at 
Corona,  a  distance  of  65  miles  from  Denver,  and  at  an  elevation 
of  11,660  feet  As  was  introduced  in  the  evidence,  the  first  55 
miles  of  the  line,  from  Denver  to  a  point  between  Ladora  and 
Antelope,  has  a  maximum  ascending  grade  of  2  per  cent;  the 
next  10  miles  to  the  crest  of  the  Divide,  4  per  cent  ascending;, 
the  next  16  miles,  from  Corona  to  Vasquez,  4  per  cent  descend- 
ing; beyond  this  point  2  per  cent  maximum.  — —  «  ^    ^  I 

The  Commission  has  compiled  from  the  annual  reports  of  the 
respondent,  and  sets  forth  below,  a  statement  showing  the  extent 
of  the  company's  lumber  traJBBc  compared  with  the  entire  freight 
traffic  of  the  fiscal  years  ended  June  30,  1912  to  1916,  inclusive. 

The  average  haul  per  ton  of  the  total  freight  handled  during 
the  five-year  period  has  been  170.69  miles,  and  of  lumber  traffic 
81.15  miles.  In  1914  the  average  haul  of  the  lumber  trans- 
ported was  approximately  75  miles,  which  increased  in  1915  to 
84.5  miles,  and  in  1916  to  85.3  miles. 

[1]  It  is  perhaps  no  exaggeration  to  state  that  the  respondent 
has  based  its  entire  evidence  and  testimony  on  the  exhibit  intro- 
duced showing  the  alleged  cost  of  transporting  lutober  from  Ta- 
bemash to  Denver.  No  testimony  has  been  presented  in  refer- 
P.U.R.1917C. 
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ence  to  the  cost  per  car  on  lumber  from  other  producing  points 
to  Denver.  The  greatest  importance  has  been  attributed  to  this 
exhibit  by  the  respondent,  and  in  its  brief  it  is  stated  that  ^^pro- 
testants  have  not,  however,  assailed  or  attempted  to  assail  the 
correctness  of  the  defendant's  computations  as  to  cost,  and  intro- 
duced no  evidence  whatsoever  to  assail  said  computations,  and 
are  in  fact  unable  to  successfully  controvert  the  accuracy  of  a 
single  item  of  cost  as  shown  in  said  exhibit  ]^o.  1,  or  as  shown 
in  said  compilation  upon  which  said  exhibit  No.  1  was  based, 
and  of  which  said  exhibit  No.  1  is  a  summary.  Such  being  the 
case,  it  must  be  conceded  that  the  Denver  &  Salt  Lake  Bailroad 
Company  has  made  a  prima  facie  showing  of  the  reasonableness 
of  the  suspended  rates." 

The  Commission  is  not  disposed  to  take  this  view.  It  is  true 
that  the  respondent  offered  opportunity  to  the  protestants  and 
the  Commission  to  verify  the  figures  in  the  exhibit,  which  was 
compiled  from  one  year's  tests  and  observations  for  the  purpose 
of  ascertaining  the  decreased  expense  of  operation  through  a 
proposed  tunnel  having  a  maximum  grade  of  2  per  cent,  but  it 
is  evident  that  any  verification  necessarily  would  be  of  the  most 
superficial  character,  due  to  the  short  time  available.  To  prop- 
erly authenticate  such  an  exhibit  would  require  considerable  time 
and  necessitate  many  tests. 

There  are  many  items  which  are  incapable  of  allocation.  Ex- 
perts throughout  the  country  have  constantly  been  employed  in 
the  endeavor  to  arrive  at  some  basis  or  test  which  shall  give  the 
cost  of  handling  certain  commodities  between  sheeted  points.' 
Many  exhibits  have  been  filed  before  commissions  and  courts 
purporting  to  show  such  figures.  In  Ke  Western  Passenger 
Fares,  37  Inters.  Com.  Rep.  1,  the  Interstate  Commerce  Com* 
mission  stated  in  part  why  sudi  statistics  were  little  more  t^an 
approximations.     At  pages  12  and  18  we  find  the  following: 

"The  separation  of  maintenance  of  equipment,  transportation, 
and  traffic  expenses  presents  no  insurmountable  difficulties.  The 
separation  of  the  expenses  incident  to  the  maintenance  of  way 
and  structures,  however,  is  more  difficult  These  latter  expenses 
in  the  main  cannot  be  directly  allocated  to  the  respective  services. 
They  are  common  expenses  necessary  to  and  influenced  by  the 
P.U.R.1917C. 
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necessities  of  both  services,  but  not  wholly  controlled  by  either. 

"For  example,  no  one  can  tell  just  how  much  of  the  expense 
incurred  in  the  replacement  of  ties  that  are  unfit  for  further  use 
is  due  to  the  action  of  the  elements  and  how  much  to  the  wear 
caused  by  the  movement  of  trains.  Various  assumptions  are  in- 
dulged, as  that  60,  70,  or  80  per  cent  of  such  expenses  are  due 
to  action  of  the  elements  and  the  remainder  to  wear.  These 
assumptions  appear  to  us  to  rest  on  imcertain  ground.  There  is 
no  doubt  but  that,  other  things  being  equal,  the  high  velocity  of 
passenger  trains,  as  compared  with  freight  trains,  necessitates  a 
better  maintenance  standard  on  that  account." 

And  in  Re  Chesapeake  &  O.  R  Co.  22  Inters.  Com.  Rep.  604, 
the  Interstate  Commerce  Commission  reviewed  the  expenses  of 
transporting  coal  over  a  certain  division  of  the  Norfolk  &  West- 
em  Railway  as  arrived  at  by  various  experts.  The  Commission 
stated,  at  page  615 :  '^Whichever  method  was  followed,  the  figures 
resulting  make  it  evident  that  it  is  not  beyond  the  range  of  possi- 
bility to  approximate  the  cost  of  carrying  freight,  as  distin- 
guished from  passengers,  over  a  certain  division,  or  even  the 
carrying  of  a  certain  kind  of  freight  when  this  constitutes  a  large 
proportion  of  the  carrier's  traffic  over  such  division." 

Attention  is  called  to  the  words,  "when  this  constitutes  a  large 
proportion  of  the  carrier's  traffic  over  such  division."  In  the 
instant  case,  as  will  be  seen  from  the  statement  of  traffic  above, 
the  lumber  handled  over  the  entire  line  amounted  in  1916  to 
only  5  per  cent  of  the  entire  freight  tonnage,  and  its  incidental 
revenue  about  the  same. 

The  Commission  does  not  wish  to  be  undei-stood  as  discredit- 
ing in  any  way  the  exhibit  of  the  respondent,  but  it  does  believe 
that  even  the  results  arrived  at  through  an  exhaustive  and  ex- 
tended investigation,  which  without  doubt  was  made  by  the 
respondent,  would  be  largely  estimates,  and  that  were  such 
figures  to  be  considered  as  final  and  couelusive  the  cost  of  the 
service  should  not  be  used  as  the  sole  test  in  the  determination 
of  the  reasonableness  of  rates. 

The  exhibit  is  predicated  upon  the  gross  ton-mile  basis,  and, 

as  stated  by  Mr.  Morse  at  the  hearing,  does  not  include  the  cost 

of  road,  taxes,  overhead  expenses,  or  depreciation  on  that  por- 
P.U.R.1917C. 
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tion  of  the  road  from  Utah  Junction  to  Tolland^  a  distance  of 
44  miles. 

[2]  In  arriving  at  the  average  earnings  per  car  of  lumber 
from  Tabemash  to  Denver,  Mr.  Morse  has  used  an  average  ton- 
nage of  24  tons  per  car  and  an  average  revenue  per  car  of  $46. 
These  averages  are  for  the  entire  line^  and  not  solely  for  the 
traffic  from  Tabernash  to  Denver.  Assuming  the  revenue  to  be 
$46  per  car,  a  deduction  of  $44.23  (the  cost  of  service  as  found 
by  the  respondent)  was  made,  leaving  an  approximate  earning 
of  $2  under  the  present  rates^  and  $6.80  under  the  proposed 
rates. 

The  Commission  does  not  agree  with  tiie  reasoning  in  this 
method  of  arriving  it  the  earnings  per  car.  If  this  basis  were 
accepted  as  correct,  it  would  be  necessary  for  the  respondent  to 
determine  the  cost  per  car  of  handling  lumber  frcmi  each  pro- 
ducing p(Hnt  on  its  line  to  Denver,  which  the  Oommiasion  is  not 
constrained  to  require,  as  it  does  not  deem  it  necessary  to  a 
proper  determination  of  the  issues.  Based  on  the  average  of 
24  tons,  a  car  of  lumber  from  Tabemash  to  Denver  would  yield 
a  revenue  of  $48  under  the  present  rates,  and  $57.60  under  the 
proposed  rates.  Assuming,  for  the  purpose  of  illustration,  that 
the  respondent's  eomputations  of  cost  are  correct,  this  would 
make  the  earnings  $3.77  per  car  under  the  present  rates  and 
$13.37  under  tiie  proposed  rates. 

[3]  It  is  a  matter  of  reoord  in  this  case,  and  in  others  before 
the  Commission,  that  the  respondent  has  had,  and  does  have, 
certain  operating  disabilities  which  make  the  operating  expenses 
very  high,  and  that  the  company  deems  it  expedient  to  increase 
its  revenues  to  offset  such  expenditures.  On  December  9,  1916, 
the  Commission,  in  Grand  Lake  v.  D.  &  S.  L.  B.  B.  Co.  issued 
an  order  permitting  the  defendant  company  to  change  its  daily 
passenger  train  service  to  triweekly  service  during  the  winter 
months,  it  having  been  shown  by  the  evidence  that  the  company 
would  reduce  its  operating  expenses  about  $10,000  per  month, 
and  that  the  change  would  result  in  more  efficiency  in  .the  bal- 
ance of  the  service.  The  Commission  desires  to  lend  every  aid 
to  the  respondent  in  so  far  as  such  assistance  is  consonant  with 
Ae  requirements  of  the  act,  but,  as  was  stated  in  Tift  v.  South- 
em  R.  Co.  138  Fed.  753,  "reasonable  compensation  for  the  serv- 
P.U.R.1917C. 
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ice  actually  rendered  is  all  that  a  common  carrier  is  permitted  to 
exact." 

In  Minneapolis  &  St.  L.  K.  Co.  v.  Minnesota,  186  U.  S.  257, 
46  L.  ed.  1151,  22  Sup.  Ct  Kep.  900,  the  court  said:  "It 
sometimes  happens  that,  for  purposes  of  ultimate  profit  and  of 
building  up  a  future  trade,  railways  carry  both  frei^t  and 
passengers  at  a  positive  loss ;  and  while  it  may  not  be  within  the 
power  of  the  Commission  to  compel  such  a  tariff,  it  would  not, 
upon  the  other  hand,  be  claimed  that  the  railroads  could  in  all 
cases  be  allowed  to  charge  grossly  exorbitant  rates  as  compared 
with  rates  paid  upon  other  roads,  in  order  to  pay  dividends  to 
stockholders.  Each  case  must  be  determined  by  its  own  con- 
siderations, and  while  the  rule  stated  in  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ot  Kep.  418,  is  undoubtedly 
sound  as  a  general  proposition  that  the  railways  are  entitled  to 
a  fair  return  upon  the  capital  invested,  it  might  not  justify  them 
in  charging  an  exorbitant  mileage  in  order  to  pay  operating 
expenses,  if  the  conditions  of  the  country  did  not  permit  it" 

The  respondent  in  this  case  has  not  sought  to  increase  the 
schedule  of  its  rates  as  a  whole,  nor  even  the  lumber  rates  as  a 
whola  It  has  proposed  increases  between  certain  points  only, 
and  has  left  the  balance  of  the  rates  unchanged.  Whether  this 
has  been  done  because  of  the  financial  exigencies  of  the  company, 
because  of  the  fact  that  the  respondent  considers  that  the  lum- 
ber traffic  does  not  bear  its  proportionate  part  of  the  rate  sched- 
ule, is  not  a  matter  of  record.  The  Commission  recognizes  ihe 
fact  that  rates  on  particular  conmiodities  should  bear  their  proper 
share  of  the  burden  of  the  revenues  received  from  the  entire 
freight  schedule,  but  there  are  many  inherent  difficulties  in  the 
proper  apportionment  of  such  burden. 

In  two  prominent  eases  it  has  been  held  that  the  mere  fact  of 
the  need  of  additional  revenue  to  meet  operating  expenses  with- 
out diminishing  net  income  does  not  justify  an  advance  in  a 
particular  rate.  (Tift  v.  Southern  R.  Co.  10  Inters.  Com.  Rep. 
548,  affirmed  by  the  Supreme  Court  in  206  U.  S.  428,  51  L.  ed. 
1124,  27  Sup.  Ct.  Eep.  709,  11  Ann.  Cas.  846;  He  Rates  on 
Conunon  Brick,  26  Inters.  Com.  Rep.  129.)  In  the  latter  case 
the  Interstate  Commerce  Commission  found  that  the  ccmtention 

of  the  carriers  that  increases  in  operating  expenses  necessitated 
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incToases  in  the  rates  on  brick  was  not  supported  either  by  the 
evidence  or  by  logical  inference^  that  the  rates  on  that  particu- 
lar commodity  should  be  increased,  even  if  it  was  to  be  con- 
ceded that  operating  costs  had  increased  over  the  system  as  a 
whole. 

In  another  case,  Central  Yellow  Pine  Asso.  v.  Illinois  0.  R 
Co.  10  Inters.  Com.  Rep.  505,  the  Interstate  Commission  con- 
siders the  reasonableness  of  proposed  advances  in  lumber  rates, 
and  takes  into  account  the  difficulty  of  determining  the  reason- 
ableness of  rates  on  a  particular  commodity  based  on  the  cost 
of  service.     At  page  537,  the  following  is  found: 

^^e  do  not  think  sufficient  cause  is  shown,  either  in  the  al- 
lied large  profit  in  the  lumber  business  or  in  the  increased 
cost  of  operating  the  roads,  for  the  advance  in  the  rate  on  lum- 
ber. But  it  is  further  contended  in  behalf  of  the  defendants 
that  lumber,  considering  its  character  and  all  the  conditions  inci- 
dent to  the  services  rendered  in  its  transportaticm,  was  not,  at 
the  14  cent  rate  in  force  at  the  date  of  the  advance,  yielding  its 
proper  proportion  of  the  revenue  required  by  the  defendants  to 
meet  their  expenses — in  other  words,  that  that  rate  as  applied 
to  lumber  was  not  a  reasonable  rate,  viewed  from  the  carrier's 
standpoint^  in  that  it  was  not  adequately  remunerative.  The 
question  of  the  reasonableness  in  this  sense  of  a  rate  on  a  single 
article  of  traffic  is  one  of  almost  insuperable  difficulty.     .     .     , 

"The  value  of  the  entire  property  of  a  road  employed  for  the 
public  convenience  can  shed  but  little,  if  any,  light  upon  the 
question  whether  the  rate  on  a  singleamong  thousands  of  articles 
of  traffic  yields  its  proper  proportion  of  a  fair  return  on  that 
valua  The  rate  on  one  article  of  traffic  may  be  reasonably  high 
and  the  carrier  fail  to  earn  a  fair  return  on  the  value  of  the 
entire  property  employed  for  the  public  convenience  becaute  of 
unreasonably  low  rates  on  other  traffic,  and,  vice  versa,  the  rate 
on  one  article  of  traffic  may  be  unremunerative  or  unreasonably 
low  and  the  return  to  the  carrier  from  its  entire  business  may  be 
fair  or  reasonably  high,  the  deficiency  under  the  rate  on  the  one 
article  of  traffic  being  made  up  by  the  rates  on  the  balance  of 
the  traffic.'* 

The  italics  in  the  foregoing  quotation  are  the  Commission's. 

The  respondent  has  itemized  certain  disabilities  in  the  han- 
PU.R.1917C. 
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dling  of  the  lumber  on  its  line,  such  as  the  heavy  expense  encoun- 
tered in  crossing  the  Divide,  the  picking  up  and  setting  out  of 
cars  on  grades  of  2  and  3  per  cent,  etc.  The  Commission 
believes  that  these  should  be  considered  in  the  same  way  as  ter- 
minal expenses,  or  that  the  expenses  incurred  through  such  dis- 
abilities should  be  equitably  assigned  to  the  entire  line.  This 
positicm  has  been  held  in  many  cases,  notably  in  Traffic  Bureau 
V.  Southern  P.  Co.  19  Inters.  Com.  Rep.  259,  261 :  ''We  do  not 
recognize  the  right  of  a  carrier  to  single  out  a  piece  of  expensive 
road  and  make  the  local  traffic  thereon  bear  an  undue  portion  of 
the  expense  of  its  maintenance  or  of  its  construction.  A  road  is 
built  and  operated  as  a  whole,  and  local  rates  are  not  to  be  made 
witii  respect  to  the  difficulties  of  each  particular  portion,  charg- 
ing the  cost  of  a  bridge  to  the  traffic  of  one  section  or  the  cost  of 
a  tunnel  to  traffic  between  its  two  mouths.^* 

Also  in  Delaware  State  Grange  v.  ]S"ew  York,  P.  &  N.  R.  Co. 
8  Inters.  Com.  Rep.  554,  562:  "A  selected  fractional  part  of 
any  great  railroad  might  be  taken  and  a  showing  made  by  an 
apportionment  of  earnings  and  cost  of  operation  and  fixed 
charges,  that  it  is  unprofitable,  but  this  would  furnish  no  indi* 
cation  of  its  value  and  profitableness  as  an  important  part  of 
the  whole  property." 

[4]  The  Commission  must  consider  the  reasonableness  of  the 
proposed  rates  with  the  ordinary  tests  applied  in  the  determina- 
tion of  rafes  in  cases  heretofore  decided  by  this  Commission,  and 
those  used  by  other  regulatory  bodies,  bearing  the  approval  of 
such  Commissions  and  the  affirmations  of  the  state  and  Federal 
courts.  The  burden  of  proof,  of  course,  is  upon  the  respondent. 
This  is  not  denied  by  the  attorneys  for  the  respondent ;  but  it  is 
urged,  in  the  brief,  that  protestants,  or  parties  at  whose  instance 
suspensions  were  ordered,  are  under  obligation  or  burden  to 
show  satisfactory  reasons  and  grounds  to  the  Commission  why 
the  suspended  rates  are  unreasonable.  The  Commission  cannot 
take  this  view  of  the  matter. 

While  it  is  of  the  greatest  benefit  to  the  Commission  to  have 
presented  to  it  all  relevant  facts  incident  to  the  determination 
of  the  reasonableness  of  advanced  rates,  whether  ofifered  by  pro- 
testants or  respondents,  the  onus  is  clearly  on  the  respondents  to 
justify  such  advances.     The  Commission  mav,  on  its  own  initia- 
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tive  and  without  protest  or  complaint,  defer  the  operation  of  any 
rate  or  schedule  filed  with  it,  and  hold  an  investigation  and 
hearing  to  determine  the  reasonahleness  of  the  proposed  schedule. 
In  case  the  respondent  fails  to  appear  to  justify  the  pr(^>os6d 
rates,  the  Commission  will  assume  that  the  justification  had  not 
been  shown,  and  permanently  suspend  the  advances. 

[5]  In  this  case  the  respondent  desires  the  Commission  to 
apply  the  cost  of  the  service  as  the  sole  test  of  the  reasonableness 
of  the  rates  under  review.  The  Conmiission  does  not  believe 
that  this  noethod  should  be  the  one  test  in  determining  the  rea- 
sonableness of  any  rates  on  a  selected  commodity,  and  that  it  is 
perhaps  only  in  very  rare  instances  where  such  basis  could  bo 
used  as  the  only  test.  In  Frye  &  Bruhn  v.  Northern  P.  K.  Co. 
13  Inters.  Com.  Eep.  501,  507,  we  find  the  Coimnission  stat- 
ing: "There  is  a  wide  difference  in  the  character  of  testimony 
rquired  to  test  the  reasonableness  of  an  entire  schedule  of  rates 
covering  the  whole  traffic  of  a  particular  carrier,  and  that  re- 
quired to  test  the  reasonableness  of  a  rate  on  a  particular  com- 
modity between  two  definite  points.  Whether  an  attack  upon 
an  entire  schedule  of  rates  is  well  founded  or  not  is  to  be  deter- 
mined largely  by  ascertaining  whether  the  gross  amount  of  traffic 
carried  on  those  rates  affords  the  carrier,  above  its  operating 
expenses  and  taxes,  a  reasonable  return  upon  the  fair  value  of 
its  property.  But  whether  it  lies  within  the  possibilities  of 
some  system  of  accounts  that  may  be  devised,  and  that  is  strongly 
denied  by  eminent  writers  on  railway  problems,  certainly  the 
present  state  of  the  science  of  railway  accounting  does  not  enable 
us  upon  any  such  basis  to  fix  with  certainty  a  reasonable  rate 
upon  a  particular  commodity  between  two  points." 

The  foregoing  opinion  was  expressed  in  1908,  and  this  Com- 
mission does  not  believe  that  the  "science  of  railway  accounting'' 
has  advanced  sufficiently  to  modify  it  in  material  regard. 

[6,  7]  The  method  by  which  this  Commission  generally  deter- 
mines the  reasonableness  of  freight  rates  is  by  comparison  of 
rates,  when  surrounding  circumstances  and  conditions  are  simi- 
lar. This  basis  has  received  general  approval  by  all  regulatory 
bodies,  and  affords  perhaps  the  fairest  method  to  the  carrier 
and  shipper  alike,  where  other  tests  prove  of  no  avail.  The 
Interstate  Conunerce  Commission,  in  Be  Advances  in  Rates,  21 
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Inters.  Com.  Bep.  22,  has  stated  that,  in  its  opinion,  compari- 
sons of  ton-mile  earnings  on  lumber  are  more  helpful  than  on 
any  other  traffic  whatsoever.  A  comparison  of  rates  and  ton- 
mile  earnings  on  lumber  when  transported  under  substantially 
similar  conditions,  especially  on  the  respondent's  own  line,  has 
been  made  in  the  instant  case. 

Upon  a  careful  consideration  of  all  the  facts,  circumstances, 
and  conditions  shown  by  this  record,  the  Commission  is  of  the 
opinion  that  the  respondent  carriers  have  not  justified  the  tariffs 
under  suspension.  An  order  permanently  suspending  the  sched- 
ules in  question  will  therefore  be  issued  in  accordance  with  such 
finding. 

The  Public  Utilities  Commission  of  the  State  of  Colorado, 
S.  S.  Kendall,  Geo.  T.  Bradley,  M.  H.  Aylesworth,  Oommis- 
sioners. 


COLORADO  PUBLIC  UTILITIES   COMMISSIOX. 

EAST  DENVER  BUSINESS  &  PROPERTY  ASSOCIATION 

V. 

DENVER  TRAMWAY  COMPANY. 
[Case  No.  116.] 

Pleading  —  Complaint  as  to  service  ^-  Special  damages, 

1.  A  complaint  as  to  inadequate  servioe  is  not  rendered  tnauffloieat 
merely  because  of  the  fact  that  it  fails  to  show  special  or  direct  dam- 
age to  a  complainant. 

Commissions  —  Jurisdiction  —  Utility  operating  in  home'Vule  cities. 

2.  The  Colorado  Ck>mmission  has  jurisdiction  over  utilities  whether 
operating  wholly  or  partially  within  cities  governed  by  special  charters 
under  the  "home-rule  amendment"  of  the  Constitution. 

[February  3,  1917.] 

Complaint  against  equipment  and  service  of  Denver  Tram- 
way Company  on  Seventeenth  and  Eighteenth  streets  in  Denver; 
motion  of  defendant  denying  jurisdiction  of  Commission  over- 
ruled; Denver  Union  Terminal  Railway  Company  ordered  to 
appear  as  defendant. 

Appearances:  Whitehead  &  Vogl  for  the  complainant;  How- 
ard S.  Robertson  for  the  defendant. 

P.U.R.1917C. 
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By  the  Commission:  On  the  2d  day  of  January,  1917,  the 
oomplainant  filed  with  the  Public  Utilities  Commission  of  the 
State  of  Colorado  its  duly  verified  complaint  alleging  that  the 
defendant  carrier  operates  an  electric  street  railroad  in  and  about 
the  city  and  county  of  Denver,  and  is  subject  to  the  laws  of  the 
state  of  Colorado  relating  to  public  utilities,  and  that  the  said 
defendant  carrier  does  not  maintain  adequate  and  efficient  service 
upon  Seventeenth  and  Eighteenth  streets  in  said  city  and  county 
of  Denver,  but,  on  the  contrary,  maintains  upon  each  of  said 
streets  service  which  is  entirely  inadequate  and  insufficient  to 
properly  provide  for  the  comfort  and  convenience  of  the  public 
which  has  to  travel  to  places  upon  said  streets. 

The  petition  of  the  complainant  states  that  the  defendant  has 
established  and  maintained  an  unre^onable  difference  in  service 
as  between  Fifteenth  street  and  Seventeenth  and  Eighteenth 
streets,  in  that  lines  or  cars  to  and  from  all  parts  of  the  city  are 
regularly  operated  on  Fifteenth  street,  whereas  Seventeenth  and 
Eighteenth  streets  each  has  only  one  line  of  cars  which  operates 
to  and  from  any  residence  portion  of  the  city  of  Denver,  and 
that  the  cars  on  Eighteenth  street  are  "ancient  in  design,  small 
in-  capacity,  and  unsanitary  and  inconvenient,"  and  that  the 
schedules  upon  which  these  cars  are  operated  result  in  discrimina- 
tion against  the  traveling  public  as  well  as  property  and  business 
owners  on  Seventeenth  and  Eighteenth  streets. 

The  complaint  then  alleges  that  an  additional  loop  should  be 
constructed  within  the  city  of  Denver  for  the  operation  of  cars, 
and,  further,  that  the  defendant  carrier  should  construct  an 
adequate  looping  system  at  the  Union  Depot  on  Wynkobp  street 
from  Seventeenth  and  Eighteenth  streets,  in  order  to  efficiently 
handle  the  cars  required  on  Seventeenth  and  Eighteenth  streets 
to  properly  provide  for  the  wants  of  the  traveling  public  in  that 
secticm. 

On  the  11th  day  of  January,  1917,  the  defendant  corporation 
filed  with  the  Commission  its  answer,  alleging  that  the  Commis- 
sion had  no  power  or  authority  to  grant  the  relief  sought  in  the 
complaint;  that  the  complainant  is  without  legal  capacity  to 
maintain  the  action ;  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  and  that  the  Commission 
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has  no  jurisdiction  over  the  subject  matter  of  the  complaint  and 
no  jurisdiction  over  the  person  of  the  defendant 

It  is  then  alleged  that  the  complaint  seeks  to  invoke  the  juris- 
diction of  the  Commission  for  the  purpose  of  diverting  traffic  to 
Se\'enteenth  and  Eighteenth  streets,  and  is  without  regard  to  the 
convenience  and  welfare  of  the  traveling  public  generally. 

The  defendant  carrier  also  contends  that  the  Commission  is 
without  authority  or  power  to  control  the  defendant  carrier  in 
the  regulation  of  its  business,  relating  wholly  and  exclusively  to 
the  management  and  operation  thereof,  which  control  is  subject 
only  to  the  proper  officers  of  the  defendant. 

It  is  then  alleged  that  if  there  be  any  regulation  of  the  defend- 
ant carrier — ^which  the  defendant  carrier  alleges  there  is  not — 
it  is  vested  in  the  city  commissioners  of  the  city  and  county  of 
Denver,  and  not  in  the  Public  Utilities  Commission  of  the  State 
of  Colorado. 

[1}  It  is  also  alleged  that  the  complaint  shows  no  special  dam- 
age, and  that  the  defendant  carrier  serves  adequately  the  travel- 
ing public  in  the  city  and  county  of  Denver;  that  no  loop  con- 
structed between  Seventeenth  and  Eighteenth  streets,  as  prayed 
for  by  the  complainant,  is  necessary,  practicable,  or  feasible,  but 
that  proper  looping  facilities  at  the  Union  Depot  require  the 
construction  and  maintenance  of  a  loop  at  the  foot  of  Seven- 
teenth street,  in  front  of  said  depot,  or  in  the  immediate  vicinity 
of  said  depot,  so  that  the  cars  of  the  said  defendant  may  proceed 
to  said  depot  by  way  of  Seventeenth  street  and  loop  in  front  of 
said  depot,  or  the  immediate  vicinity  thereof,  and  return  by  way 
of  said  Seventeenth  street. 

It  is  further  alleged  that  proper  looping  facilities  at  the  Union 
Depot  require  that  a  portion  of  said  loop  extend  over  and  upon 
a  part  of  the  property  of  the  Denver  Union  Terminal  Railway 
Company,  and  the  defendant  therefore  prays  that  an  order  be 
entered  by  the  Conmiission  notifying  the  Denver  Union  Terminal 
Railway  Company  of  the  pendency  of  this  action,  and  requiring 
the  terminal  company  to  appear  before  the  Commission  in  this 
cause  in  order  that  the  public  interest,  as  well  as  the  rights  of 
all  the  parties  to  this  proceeding,  may  be  equitably  and  ade- 
quately adjudged,  determined,  and  protected. 

The  defendant  carrier  contends  that  the  Public  Utilities  Oom- 
r.u.R.ionc. 
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midsion  of  the  State  of  Colorado  has  no  jurisdiction  over  its 
person  or  the  subject  matter  of  this  action:  (1st)  Because  the 
defendant  carrier  operates  within  the  city  and  county  of  Denver, 
which  city  and  county,  by  virtue  of  an  amendment  to  the  Con- 
stitution of  the  state  of  Colorado^  has  the  full  and  exclusive  au* 
thoritjr,  if  any  authority  there  be,  to  regulate  and  control  the 
def aidant  carrier;  (2d)  that  the  Conmiissiou  has  no  jurisdiction 
over  the  subject  matter  of  the  complaint ;  and  (3d)  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  Commission  is  of  the  opinion  that  it  is  unnecessary  for  a 
complainant  to  show  special  or  direct  damage  to  the  complain- 
ant in  this  case,  and  that  certain  matters  of  the  ccmiplaint  may 
be  properly  brought  before  this  Commission ;  that  this  Commis- 
sion is,  in  fact,  the  <mly  tribunal  that  may  properly  regulate  cer- 
tain matters  contained  in  the  c(Hnplaint. 

Chapter  127  of  the  Session  Laws  of  Colorado  for  1918,  en- 
titled, "An  Act  Concerning  Public  Utilities,  Creating  a  Public 
Utilities  Conmiission,  Prescribing  its  Powers  and  Duties  and 
EepeaUng  Certain  Acts  and  Parts  of  Acts  in  Conflict  Thare* 
with,"  provides  as  f olloves : 

"Section  13  (b).  Every  public  utility  shall  furnish,  provide 
and  maintain  such  service,  instrumentalities,  equipment  and  fa- 
cilities as  shall  promote  the  safety,  health,  comfort  and  con- 
venience of  its  patrons,  employees  and  the  public,  and  as  shall  in 
all  respects  be  adequate,  efficient,  just  and  reasonable." 

"Section  24.  Whenever  the  Conunission  after  a  hearing  had 
upon  its  own  motion  or  iqKxn  complaint,  shall  find  that  the  rules, 
r^ulations,  practices,  equipment,  appliances,  facilities  or  service 
of  any  public  utility,  or  the  methods  of  manufacture,  distribution, 
transmission,  storage  or  supply  employed  by  it,  are  unjust,  un- 
reasonable, unsafe,  improper,  inadequate  or  insufficient,  the  Com- 
mission shall  determine  the  just,  reasonable,  safe,  proper,  ade- 
quate or  sufficient  rules,  regulations,  practices,  equipment,  ap- 
pliances, facilities,  service,  or  methods  to  be  observed,  fiimished, 
constructed,  enforced  or  mnployed  and  shall  fix  the  same  by  its 
order,  rule  or  r^ulation.  The  Commission  shall  prescribe  rules 
and  r^ulations  for  the  performance  of  any  service  or  the  furnish- 
ing of  any  conmiodity  of  the  character  furnished  or  supplied  'by 
any  public  utility,  and  upon  proper  tender  of  rates,  such  public 
P.U.R.1917C.  14 
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utility  shall  furnish  such  commodity  or  render  such  service  with- 
in the  time  and  upon  the  conditions  provided  in  such  rules. 

'^Section  25.  Whenever  the  Commission  after  a  hearing  upon 
its  own  motion  or  upon  complaint,  shall  find  the  additions,  ex- 
tensions, repairs,  or  improvements  to,  or  change  in  the  existing 
plant,  equipment,  apparatus,  facilities  or  other  physical  property 
of  any  public  utility  or  of  any  two  or  more  public  utilities  ought 
reasonably  to  be  made,  or  that  a  new  structure  or  structures 
should  be  erected  to  promote  the  security  or  convenience  of  its 
OTiployees  or  the  public,  or  in  any  other  way  to  secure  adequate 
service  or  facilities,  the  Commission  riiall  make  and  serve  an 
order  directing  that  such  additions,  extensions,  repairs,  improve- 
ments, or  changes  be  made,  or  such  structure  or  structures  be 
erected  in  the  manner  and  within  the  time  specified  in  such  order. 
If  the  Commission  orders  the  erection  of  a  new  structure,  the 
selection  of  the  site  for  such  structure  shall  be  subject  to  the 
approval  of  liie  Commission.  If  any  additions,  extensions,  re* 
pairs,  improvements  or  changes,  or  any  new  structure  or  struc- 
tures which  the  Commission  has  ordered  to  be  erected,  require 
joint  action  of  two  or  more  public  utilities,  the  Commission  shall 
notify  the  said  public  utilities  that  sudi  additions,  repairs,  im- 
provements, or  changes  or  new  structure  or  structures  have  been 
ordered  and  that  the  same  shall  be  made  at  their  joint  cost, 
whereupon  the  said  public  utilities  shall  have  such  reasonable 
time  as  the  Commission  may  grant  within  which  to  agree  upon 
the  portion  or  division  of  cost  of  such  additions,  repairs,  exten- 
sions, improvements,  or  changes  or  new  structure  or  structures, 
which  each  shall  bear.  If  at  the  expirati<»i  of  such  time  such 
public  utilities  shall  fail  to  file  with  the  Commission  a  statement 
that  an  agreement  has  been  made  ior  a  division  or  apportionment 
of  the  cost  or  expense  of  such  additions,  extensions,  repairs,  im- 
provements, or  changes,  or  new  structure  or  structures,  the  Com- 
mission shall  have  authority,  after  further  hearing,  to  make  an 
order  fixing  the  proportion  of  such  expense  to  be  borne  by  each 
public  utility  and  the  manner  in  whidi  the  same  shall  be  paid 
or  secured. 

"Section  26.  Whenever  the  Commission,  after  a  hearing  had 
upon  its  own  motion  or  upon  complaint,. shall  find  that  any  rail- 
road corporation  or  street  railroad  corporation,  or  person  operat- 
P.U.R.1917C. 
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ing  any  such  railroad  or  street  railroad  does  not  run  a  sufficient 
number  of  trains  or  cars,  or  does  not  possess  or  operate  sufficient 
motive  power,  reasonably  to  accommodate  the  traffic,  passenger 
or  freight  transported  by  or  offered  for  transportation  to  it,  or 
does  not  run  its  trains  or  cars  with  sufficient  frequency  or  at  a 
reasonable  or  proper  time  having  r^ard  to  safety,  or  does  not 
stop  the  same  at  proper  places,  or  does  not  run  any  train  or 
trains,  car  or  cars,  upon  a  reasonable  time  schedule  for  the  run, 
the  Commission  shall  have  the  power  to  make  an  order  directing 
any  such  railroad  corporation  or  street  railroad  corporation  to 
increase  the  number  of  its  trains  or  of  its  cars  or  its  motive  power 
or  to  change  the  time  of  starting  its  train  or  car  or  to  change 
the  time  schedule  for  the  run  of  any  train  or  car  or  to  change 
the  stopping  place  or  places  thereof,  or  to  make  any  other  change 
the  Commission  may  determine  to  be  reasonably  necessary  to 
accommodate  and  transport  traffic,  passenger  or  freight,  trans- 
ported or  offered  for  transportation."    [Pages  468,  476-477.] 

In  the  case  of  Denver  &  S.  P.  R.  Ca  v.  Englewood,  —  Colo. 
— ,  L.RA.  — ,  — ,  P.U.R.ldl6E,  134,  161  Paa  151,  decided 
by  the  supreme  court  of  Colorado  on  the  3d  day  of  July,  1916, 
in  an  opinion  written  by  Mr.  Justice  Scott,  it  is  said:  "This 
act  is  very  broad  and  seems  to  confer  the  absolute  power  to 
regulate,  both  as  to  rates  and  otherwise,  all  public  utilities  with- 
in the  state,  at  least  all  such  as  are  specified  in  the  act,  and 
among  which  axe  street  railways.  •  .  .  From  the  sections 
quoted,  and  from  ether  provisions  of  the  act,  it  fully  appears 
that  the  legislature  intended  to  delegate  to  the  Public  Utilities 
Commission  the  administration,  supervision,  and  regulation  of  all 
service  rendered  to  the  public  throughout  the  state,  including 
municipalities.  Rates  and  regulations  fixed  by  contract  are 
q>ecifically  included  within  the  powers  of  the  Commission. 
.  .  .  It  follows,  therefore,  that  the  power  to  regulate  the 
rates  of  tiie  public  utility  in  question  is  vested  by  the  act  ex- 
clusively in  the  Public  Utilities  Commission.  The  law  fully 
provides  that  every  order  or  decision  made  by  the  Commission, 
may  be  reviewed  by  the  supreme  court  upon  the  application  of 
either  party,  or  of  any  person  pecuniarily  interested  in  the 
utility,  for  the  purpose  of  having  the  lawfulness  of  the  order  or 

revision  determined." 
P.U.R.1917C. 
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[2]  The  Commission  has  heretofore  held  that  its  jurisdiction 
extended  to  all  public  utilities,  whether  operating  wholly  within 
or  partially  within  a  city  or  city  and  county  governed  under 
special  charter  as  provided  for  in  the  amendment  to  the  Consti- 
tution of  the  state  of  Colorado  known  as  the  **Home  Rule 
Amendment,"  by  virtue  of  which  all  cities  and  towns  having  a 
population  of  2,000  inhabitants  are  given  authority  to  make  a 
charter  which  shall  be  the  organic  law  of  the  city  or  town,  and 
extend  to  all  local  or  municipal  matters,  with  all  powers  neces- 
sary, requisite,  or  proper  for  the  government  or  control  of  its 
inunicipal  matters,  including  the  power  to  legislate  upon,  pro- 
vide, regulate,  or  control  the  same.  It  also  provides :  "It  is  the 
intention  of  this  article  to  grant  and  confirm  to  the  people  of  all 
municipalities  coming  within  its  provisi<ms  the  full  right  of  self- 
government  in  both  local  and  municipal  matters,  and  the  enumer- 
ation herein  of  certain  powers  shall  not  be  construed  to  deny  to 
such  cities  and  towns,  and  to  the  people  thereof,  any  right  or 
power  essential  or  proper  to  the  full  exercise  of  such  right" 
[Art  20,  §  6h.] 

In  the  case  of  Castle  Bock  Mountain  Railway  &  Park  v. 
Denver  Tramway  Co.  1  Colo.  P.U.C.  126,  at  page  129,  the  Com- 
mission said :  "This  is  popularly  known  as  ^ome  rule,'  and  it  is 
the  position  of  this  defendant,  a  public  utility  located  within  the 
city  and  county  of  Denver,  which  city  and  county  operates  under 
a  charter,  that  it  is  not  subject  to  the  jurisdiction  of  ihe  Public 
Utilities  Commission  qf  the  State  of  Ooloraido,  but  is  under  the 
control  of  the  local  authorities  within  the  city  and  county  of 
Denver.  We  cannot  assent  to  this  proposition.  It  has  been  de- 
cided a  number  of  times  that  tite  regulation  of  rates  and  service  of 
a  public  utility,  and  rules,  regulations,  and  practices  pertaining 
thereto,  arise  through  the  police  power  of  the  state,  and  is  a 
matter  of  statewide  importance,  and  is  in  no  sense  a  local,  munici- 
pal, or  internal  matt^.  If  the  position  of  the  defendant  in  this 
regard  was  assented  to  by  the  Commission,  any  municipality 
within  the  state  of  Colorado  with  a  population  of  2,000  inhabi- 
tants coiild  regulate  the  rates  and  service  of  the  public  utilities 
operating  within  its  boundaries,  and  the  Public  Utilities  Law  of 
the  State  of  Colorado  would  become  but  an  emasculated  piece  of 
legislation ;  and  we  refer  the  defendant  to  the  case  of  Portland 
P.U.R.1917C. 
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R  Light  &  P.  Co.  V.  Portland,  210  Fed.  at  page  667.  In  this 
ease  a  utility  operating  within  the  boundaries  of  the  city  of  Port- 
land, a  *home  rule'  city  operating  under  a  charter,  with  power 
to  control  and  to  legislate  in  regard  to  its  local,  municipal  and 
internal  affairs,  filed  its  schedule  of  rates  with  the  State  Public 
Service  Commission  of  Or^on,  and  the  city  of  Portland  ques- 
tioned the  jurisdiction  of  the  State  Commission  over  the  local 
utility,  and  the  Honorable  Judge  Bean,  in  a  very  clear  and  able 
opinion,  -had  the  following  to  say :  'Now,  the  right  to  r^ulate 
rates  of  public  service  corporations  is  a  governmental  power  vest- 
ed in  the  state  in  its  sovereign  capacity.  It  may  be  exercised 
by  the  state  directly  or  through  a  Commission  appointed  by  it, 
or  it  may  delegate  such  power  to  a  municipality.  But  I  do  not 
understand  that  a  municipality  may  assume  to  itself  such  power 
without  the  consent  of  the  state  where  there  is  a  general  law  on 
the  subject  emanating  from  the  entire  state.  It  is  true  that  un- 
der the  Oregon  system  the  legal  voters  of  every  dty  or  town  are 
given  power  to  enact  and  amend  their  municipal  diarter,  sub- 
ject to  the  Constitution  and  criminal  laws  of  the  state.  But  this 
does  not  authorize  the  people  of  a  city  to  amend  its  charter  so  as 
to  confer  upon  the  municipality  powers  beyond  what  are  purely 
municipal  or  inconsistent  with  a  general  law  of  the  state  consti- 
tutionally enacted.  Straw  v.  Harris,  54  Or.  424,  103  Pac.  777, 
and  Kieman  v,  Portland,  57  Or.  454,  37  L.R.A.(N.S.)  339,  111 
Pac.  379,  112  Pac  402.  It  was  so  held  by  the  supreme  court  of 
the  state  in  Riggs  v.  Grants  Pass,  66  Or.  266,  134  Pac.  776, 
where  a  city  attempted  to  amend  its  charter  so  as  to  authorize  its 
council  to  incur  an  indebtedness  for  the  building  of  railroads. 
The  regulation  of  fares  to  be  charged  by  public  service  corpora- 
tions is  not  primarily  a  nmnicipal  matter,  but  is  a  sovereign  right 
belonging  to  the  state  in  its  sovereign  capacity.  All  authority 
over  the  subject  must  emanate  from  the  state.  The  effect  of  the 
amendment  to  the  charter  of  liie  city  of  Portland  is  an  attempt 
to  ignore  the  state  authority  and  to  assume  sovereign  rights  su- 
perior and  contrary  to  the  expressed  will  of  the  state  as  mani- 
fested in  its  l^slation.  If  the  amendment  is  valid  and  takes  the 
public  utilities  within  the  city  of  Portland  out  of  the  operation 
of  the  Public  Utility  Act  and  the  jurisdiction  of  the  Commis- 
sion created  by  it,  then  every  municipality  in  the  state  may  amend 
P.U.Rl9l7a 
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its  charter  with  like  effect,  and  the  Public  Utility  Act  will  become 
a  useless  and  emasculated  piece  of  legislation,  the  will  of  the  entire 
people  as  expressed  therein  be  practically  ignored,  and  the  people 
of  a  part  of  the  state  become  greater  than  the  whole.  The  Pub- 
lic Utility  Act  was  not  only  passed  by  the  legislature,  but  ap- 
proved by  a  majority  of  the  people  on  a  referendum  vote.  It  is, 
therefore,  the  expressed  will  of  the  sovereign  power  of  the  state 
concerning  a  subject  over  which  it  has  jurisdiction,  and  it  cannot 
be  amended  or  abrogated  by  the  people  of  a  particular-  or  given 
locality.  The  purpose  was  to  provide  a  uniform  system  through- 
out the  entire  state  for  the  control  and  regulation  of  public  utili- 
ties and  fixing  the  rates  to  be  charged  by  them,  and  to  create  a 
tribunal  for  that  purpose.  It  is  true  the  Public  Utility  Act  does 
recognize  the  authority  of  municipalities  over  public  service  cor^ 
porations  within  its  boundaries  for  certain  purposes,  but  not  in 
the  matter  of  r^ulating  or  prescribing  rates  or  fares.  That 
power  is  vested  alone  in  the  Public  Service  Commission.  Now, 
Portland,  or  the  people  of  Portland,  are  not  without  remedy  if  the 
rate  charged  by  the  plaintiff  is  unreasonable  or  unjust  They 
have  a  full  and  complete  remedy  by  application  to  the  tribunal 
created  by  the  state  for  the  purpose  of  determining  such  ques- 
tions and  which  is  provided  with  the  necessary  machinery  and 
expert  assistance  to  deal  with  the  subject  intdligKcitly.  I  take 
it,,  therefore,  that  the  preliminary  injunction  Aould  issue ;  the 
form  thereof  and  the  amount  of  the  bond  to  be  determined  here- 
after.' '' 

See  also  Thormann  v.  Denver  &  Interurban  R  Co.  2  Colo. 
P.U.C.  171. 

In  the  case  of  Woodbum  v.  Public  Service  Commission,  — 
Or.  — ,  L.R.A.  — ,  — ,  P.U.R1917B,  967,  161  Pac  391,  de^ 
cided  by  the  supreme  court  of  the  state  of  Oregon  in  November, 
1916,  an  opinion  written  by  Mr.  Justice  Harris  fully  sustains 
the  position  heretofore  taken  by  the  Commission  that  the  regula- 
tion and  control  of  all  public  utilities  by  the  Public  Utilities 
Commission  of  the  State  of  Colorado,  by  the  power  and  au- 
thority vested  in  it  by  the  laws  of  the  state  pertaining  to  public 
utilities,  is  a  proper  exercise  of  the  police  power  of  the  state. 
The  opinicm  of  Mr.  Justice  Harris  is  in  part  as  follows :  "The 
power  to  fix  rates  by  compulsion  as  distinguished  from  the 
power  to  fix  rates  by  agreement  is  not  granted  to  cities  or  towns, 
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nor  is  the  right  of  the  l^slative  assembly  to  legislate  upon  that 
subject  curbed,  by  §  2  of  art.  11  of  the  state  Constitution  because 
in  its  essence  it  is  neither  a  municipal  power  nor  an  incident  to 
a  pure  municipal  power,  and,  therefore,  even  under  the  rule  an- 
nounced by  the  majority  opinion  in  Kalich  v.  Knapp,  73  Or. 
558,  142  Pac.  594,  145  Pac.  22,  the  legislative  assembly  was 
not  prohibited  from  making  the  Public  Utility  Act  applicable  to 
urban  as  well  as  intraurban  territory." 

Also:  "The  power  to  regulate  rates  does  not  appertain  to  the 
government  of  a  city ;  it  is  not  municipal  in  character ;  nor  is  it 
even  an  incident  to  a  grant  of  authority  to  enact  or  amend  a 
charter  for  a  city  or  town.'^ 

It,  therefore,  is  the  opinion  of  the  Commission  that  the  con- 
tention of  the  defendant  carrier  that  the  Public  Utilities  Com- 
mission of  the  State  of  Colorado  has  no  jurisdiction  over  the 
person  of  the  defendant  carrier,  or  the  power  or  authority  to 
r^ulate  the  service  of  the  carrier,  to  the  end  that  it  shall  fur- 
nish, provide,  and  maintain  such  service,  instrumentalities, 
equipment,  and  facilities  as  shall  promote  the  safety,  health, 
comfort,  and  convenience  of  its  patrons,  employees,  and  the 
public,  and  as  shall  in  all  respects  be  adequate,  just,  and  rea- 
sonable, should.be,  and  is,  overruled. 

The  Commission,  being  fully  advised  in  the  premises,  deems 
it  advisable  that  liie  Denver  Union  Terminal  Railway  Com- 
pany, a  corporation,  be  joined  as  a  party  in  this  cause,  and  be 
required  to  appear  before  this  Commission,  to  the  end  that  the 
public  interest,  as  well  as  the  rights  of  all  the  parties  to  this  pro- 
ceeding, may  be  equitably  and  adequately  adjudged,  determined, 
and  protected. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

ST.  CLAIK  COUNTY  GAS  &  ELECTEIC  COMPANY 

V, 

CITY  OF  BELLEVILLE. 

[No.  6450.] 

Bates  —  JProcedure  —  Suspension  hy  appeal  of  order  fixing  rates. 

1.  Free  gas  Bervice  should  be  continued  as  required  by  a  munieipa) 
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ordinance  where  the  schedule  of  rates  established  by  an  order  of  the 
Commission,  entered  upon  an  application  by  the  utility,  has  been  sus- 
pended by  an  appeal  to  the  court  taken  by  the  utility. 
Discrimination r^ Rates'-^ Free  service '■^ Compensation  for  franchise, 

2.  Free  service  rendered  in  accordance  with  the  grant  oi  a  fran- 
chise whereby  the  utility  obtains  the  right  to  do  business  within  the 
municipality  is  not  necessarily  a  discrimination  within  the  meaning 
of  the  Illinois  statute,  since  such  free  service  may,  within  reasonable 
limits,  be  considered  as  a  payment  for  the  privilege  granted  to  the 
utility. 

Discrimination  —  Rates  —  Free  service  —  Compensation  for  privileges. 

3.  Compensation  paid  to  a  city  for  permitting  electric  poles  to 
occupy  a  public  place  should  be  made  by  actual  cash  pajrments,  and  not 
by  the  rendering  of  free  service  to  the  city. 

Payments  ^Discount '-^Forfeitures'-' Misunderstanding  of  Comm,i9» 
sion  order. 

4.  A  municipality  should  not  lose  the  discount  for  prompt  pay^ 
ment,  where  the  bill  for  service  was  not  paid  within  the  specified  time 
because  of  a  reasonable  mistmderstanding  as  to  the  meaning  of  an  order 
of  the  Commission  fixing  the  rates. 

Commission^ Jurisdiction '-'Tcuces^ Poles  occupying  puhlio  streets. 

5.  The  Illinois  Commission  has  no  jurisdiction  as  to  assessments 
by  a  municipality  of  taxes  for  poles  occupying  the  city  streets. 

[February  12,  1917.] 

Complaint  by  the  St  Clair  County  Gas  &  Electric  Company, 
that  the  defendant  city  of  Belleville  had  failed  .to  pay  bills  for 
electric  and  gas  service  in  accordance  with  rate  schedules  estab- 
lished by  the  Commission ;  city  directed  to  pay  its  electric  bills, 
but  utility  ordered  to  continue  to  render  free  gas  service  in  ac- 
cordance with  city  ordinance^  i>ending  the  adjudication  in  the 
court  of  the  matter  of  equitable  rates  for  gas  service* 

Shaw,  Commissioner:  The  petitioner,  the  St.  Clair  County 
Gas  &  Electric  Company,  in  the  complaint  filed,  sets  forth  that 
on  or  about  September  20,  1910,  it  entered  into  a  written  con- 
tract  with  the  city  of  Belleville  making  provision  for  the  furnish- 
ing of  electric  street  lighting  service  for  a  period  of  ten  years ; 
that  the  said  contract  provided  for  the  payment  of  $68.50  per  arc 
lamp  per  year,  and  also  for  certain  free  service  to  be  rendered  by 
the  petitioner  to  the  city  of  Belleville,  the  price  per  lamp  and  the 
free  service  being  a  consideration  under  the  said  contract  to  be 
paid  by  the  city  of  Belleville  to  the  petitioner;  that  afterwards 

the  city  of  Belleville  filed  a  complaint  with  this  Conunission 
P.U.R.11)17C. 
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against  the  petitioner,  and  various  orders  were  entered  in  said 
cause ;  that  the  orders  entered  by  the  Commission  fixed  a  rate  for 
the  service  provided  in  said  contract  at  $60  per  lamp  per  year, 
and  provided  that  the  same  should  be  eflfective  December  24, 
1915 ;  that  the  petitioner  rendered  bills  to  the  city  pf  Belleville 
under  the  rates  fixed  by  the  order  of  the  Commission,  and  that 
the  city  of  Belleville  has  refused  to  pay  for  the  service  rendered 
by  the  petitioner,  and  claims  that  it  is  entitled  to  the  same  free 
service  which  it  has  heretofore  received  under  the  terms  and  pro- 
visions of  said  contract,  which  said  service  had  been  rendered  as 
a  part  of  the  eonsideration  of  the  higher  rate  per  lamp  per  year 
as  aforesaid,  and  further  claiming  that  the  orders  of  the  Commis- 
sion did  not  make  provision  for  the  city  of  Belleville  paying  for 
the  service  which  bad  theretofore  been  rendered  as  such  free 
service  and  as  a  part  of  such  higher  rate ;  that  the  petitioner  has 
at  all  times  complied  with  the  terms  and  provisions  of  the  or- 
ders entered  in  said  cause,  including  the  refund  to  the  city  of 
Belleville  provided  for  therein,  and  has  rendered  bills  monthly 
to  the  city  of  Belleville  for  all  service  rendered  by  the  petitioner 
to  the  said  city. 

The  city  of  Belleville,  in  answering  the  complaint,  admits  the 
statements  of  the  petitioner  in  many  particulars,  bat  denies  that 
the  city  of  Belleville  has  refused  to  pay  for  the  service  according 
to  the  rates  fixed  by  the  Commission,  and  states  that  it  is  now 
ready,  and  has  been  ready  at  any  and  all  times,  to  pay  for  such 
service  under  the  rates  as  fixed.  The  answer  further  states  that 
the  city  of  Belleville  is  entitled  to  the  same  free  service  which  it 
has  heretofore  received,  but  denies  that  said  freie  service  was  ren- 
dered as  a  part  of  the  consideration  of  the  higher  rate  per  lamp 
per  year,  and  denies  that  the  rates  fixed  by  this  Commission  make 
no  provision  for  said  city  of  Belleville  paying  for  said  free  serv- 
ice, but  that,  on  the  contrary,  the  said  matter  was  presented  to 
this  Commission,  and  that  this  question  was  taken  into  considera- 
tion by  the  Commission  in  the  orders  heretofore  entered,  and  no 
change  was  made,  but  it  was  allowed  to  remain  the  same.  The 
answer  further  denies  that  the  petitioner  has  complied  with  the 
terms  and  provisions  of  the  orders  heretofore  entered  in  the  afore- 
said case.  It  admits  that  the  petitioner  refunded  to  the  city  of 
Belleville,  as  provided  in  the  said  order,  and  admits  that  the 
P.U.R.1917C. 
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petitioner  has  rendered  monthly  bills  to  the  city  of  Belleville  for 
all  the  service  rendered,  but  denies  that  said  bills  were  according 
to  the  rates  fixed  by  the  order  of  the  Commission.  The  answer 
further  denies  the  right  of  the  petitioner  to  make  a  charge  against 
the  city  of  Belleville  for  three  electric  arc  lamps  for  lighting  the 
public  square,  and  one  arc  light  in  front  of  the  city  hall,  or  for 
light  furnished  the  city  hall,  police  station,  library,  city  mar- 
ket building,  Jackson  street  fire  station,  and  West  End  sta- 
tion, and  states  that  the  same  were  furnished  free  of  charge,  and 
so  embodied  in  the  same  contract,  not  as  a  part  of  the  c<msidera- 
tion  of  payment  of  so  much  per  light,  but  that  the  consideration 
of  the  same  was  the  contract  itself,  for  a  long  term,  and  for  the 
exclusive  right  of  furnishing  light.  The  answer  further  sets  forth 
that  the  contract  entered  into  is  a  valid  one;  that  the  c(Hnpany 
admits  this,  and  is  estopped  by  not  only  the  contract  itself,  but 
by  declarations  in  the  records  of  the  Oommission  in  the  said 
cases ;  that  the  petitioner  agreed  that  the  Commission  might  make 
a  proper  rate  for  street  lighting,  and  that  the  Commission  might 
change  the  terms  of  the  contract  so  that  the  rate  charged  might 
be  a  reasonable  one ;  that  the  petitioner  at  that  time  said  nothing 
about  free  lights  or  made  any  claim  for  a  charge  for  furnishing 
the  same;  that  the  question  has  already  be^i  adjudicated,  and 
passed  upon  by  the  Commission,  and  further  denies  the  right  of 
the  Public  Utilities  Commission  to  change  or  alter  a  contract  and 
provisions  thereof  entered  into  and  agreed  to  and  acted  upon  1^ 
both  parties  thereto  without  the  consent  of  the  party  who  will  be 
affected  by  the  change. 

The  city  of  Belleville,  in  an  additional  answer,  sets  forth  that 
under  certain  jHrovi^ons  of  the  revised  ordinance  of  the  city  of 
Belleville,  it  is  expressly  provided  that  the  companies  owning, 
controlling,  and  maintaining  four  poles  in  the  public  square  shall 
place  and  maintain  on  each  such  pole  at  their  own  expense  an  in- 
closed alternating  arc  lamp  of  not  less  than  6  amperes,  and  that 
said  companies  shall  bear  the  cost  and  expense  of  placing  and 
maintaining  said  lamps ;  that  the  revised  ordinances  further  pro- 
vide that  any  person,  firm,  or  corporation  owning,  controlling, 
or  occupying  any  post  or  pole  over  8  feet  high  which  may  occupy 
any  portion  of  any  street,  alley,  or  sidewalk,  within  the  city,  such 

post  or  pole  being  used  to  support  electric  or  other  wires,  shall  pay 
P.U.R.1917C. 
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an  annual  tax  of  $1  for  each  pole  or  post^  as  remuneration  for  the 
use  of  the  portion  of  the  street,  alley,  or  sidewalk. 

This  answer  further  sets  forth  that^  under  this  ordinance,  the 
cost  and  maintenance  of  the  said  three  arc  lights  on  the  public 
square  should  be  charged  by  the  said  complainant  against  the 
parties  owning  and  controlling  the  said  four  poles,  and  not  against 
the  city  of  Belleville. 

The  answer  further  states  that  it  is  the  duty  of  the  said  com- 
plainant company  to  pay  annually  to  the  city  of  Belleville  a  tax 
of  $1  for  each  pole  or  post  which  said  company  now  has  on  the 
portions  of  the  streets,  alleys,  and  sidewalks  of  the  said  city ;  that 
the  said  company  has  never  paid  the  same  and  is  indebted  to  the 
said  city  for  said  tax  for  the  last  five  years,  and  that  the  city  of 
Belleville  asks  tiiat  the  Commission  ascertain  the  amount  of  tax 
now  due,  and  order  that  the  same  be  paid  by  the  said  company  to 
the  city  of  Belleville. 

Hearing  in  this  case  was  held  at  the  office  of  the  Commission 
in  Springfield.  At  this  hearing  Thomas  E.  Gillespie,  attorney, 
appeared  for  the  petitioner,  and  Loren  H.  Perrin,  attorney,  ap- 
peared for  the  city  of  Belleville. 

It  appears  that,  pursuant  to  a  complaint  filed  by  the  city  of 
Belleville,  this  Commission  made  an  investigation  of  the  rates 
and  practices  of  the  St.  Clair  County  Gas  &  Electric  Company 
in  furnishing  gas  and  electric  service  in  the  said  city  of  Belleville. 
This  investigation  was  made  under  docket  2237.  An  order  en- 
tered therein  by  the  Commission  under  date  of  September  22, 
1915,  fixed  the  rates  to  be  charged  for  gas,  and  an  order  entered 
under  date  of  November  24,  1915,  fixed  the  rates  to  be  charged 
for  electric  service.  A  first  suppleraentaJ  order  was  entered  in 
this  case  under  date  of  March  29,  1916,  denying  the  application 
of  the  St.  Clair  County  Gas  &  Electric  Company  for  a  general 
rehearing,  as  to  the  rates  fixed  for  electric  service,  but  granting 
a  rehearing  on  the  question  of  a  fair  rate  for  electric  street  light- 
ing service  in  Belleville;  that  this  further  hearing  was  had,  and  a 
second  supplemental  order  issued  under  date  of  June  29,  1916, 
fixing  a  rate  for  4  ampere,  magnetite  arc  lamp  service  for  mu- 
nicipal street  lighting  in  the  city  of  Belleville  at  $60  per  annum 
per  lamp,  and  further  providing  that  the  said  rate  of  $60  should 
P.U.R.1917C. 
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become  effective  as  of  the  date  provided  in  the  original  ordOT- 
therein ;  namely,  within  thirty  days  from  November  24,  1915. 

It  appears  that  the  order  of  the  Commission  fixing  rates  to 
be  charged  for  gas  service  in  the  city  of  Belleville  has  not  become 
effective,  due  to  an  appeal  taken  by  the  St.  Clair  County  Gas  & 
Electric  Company  in  accordance  with  the  provisions  of  the  Pub- 
lic Utilities  Commission  Law,  said  appeal  being  made  to  the 
circuit  court  of  Sangamon  county,  and  that  this  matter  is  still 
pending  before  the  said  court,  with  the  result  that  the  rates  pro- 
vided for  gas  service  in  the  said  order  have  not  become  effective. 

Under  date  of  September  20,  1910,  the  St  Clair  County  Gas 
&  Electric  Company  entered  into  a  contract  with  the  city  of  Belle- 
ville providing  for  the  furnishing  of  electric  lights  for  the  city 
streets.    This  contract,  among  other  things,  provided  as  follows : 

'Tor  not  less  than  three  hundred  and  fifty-one  (361)  electric 
arc  lights,  the  price  charged  shall  be  seventy  dollars  ($70)  per 
electric  arc  light  per  year,  until  the  number  of  lights  reaches 
three  hundred  and  seventy-five  (375).  When  the  number  of 
lights  exceeds  three  hundred  and  seventy-five  (375)  the  price 
charged  for  each  electric  arc  light  furnished  will  be  sixty-eight 
dollars  and  fifty  cents  ($68.50)  per  light  per  year.  When  the 
number  of  lights  exceeds  four  hundred  (400)  the  price  charged 
for  each  electric  arc  light  furnished  will  be  sixty-seven  dollars 
and  fifty  cents  ($67.50)  per  light  per  year;  provided,  however, 
that  there  shall  be  furnished  free  of  charge  to  the  said  party  of 
the  second  part,  three  electric  arc  lights  for  the  lighting  of  the 
public  square,  and  one  electric  arc  light  in  front  of  the  city  hall 
building. 

**Also  provided  that  there  will  be  furnished  free  of  charge  to 
the  said  party  of  the  second  part,  light  for  the  city  hall,  police 
station,  library,  the  city  market  building,  Jackson  street  fire 
station,  and  West  End  station,  it  being  understood,  however, 
that  all  lights  to  be  furnished  free  of  charge  as  aforesaid,  shall  be 
used  economically,  and  that  no  waste  in  connection  therewith  shall 
be  permitted,  and  that  all  wiring,  lamps,  and  all  other  necessary 
apparatus  for  lighting  said  city  buildings,  shall  be  supplied  by 
the  city  of  Belleville  at  its  expense. 

**In  case  of  waste  in  connection  with  any  of  the  said  free  lights, 
it  is  agreed  that  the  same  shall  be  corrected  and  obviated  upon 

P.U.R.1917C. 
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complaint  of  the  party  of  the  first  part  under  the  penalty  of  dis- 
continuance of  said  free  lights  in  case  of  failure  on  the  part  of 
the  said  party  of  the  second  part  to  correct  such  waste  when  noti- 
fied of  the  same." 

Ordinance  No.  581  (apparently  known  under  the  Revised  Code 
as  No.  781)  providing  for  the  removal  of  telephone,  telegraph, 
electric  light  or  power,  and  electric  railway  poles,  wires,  and 
cables  from  the  public  square  in  the  city  of  Belleville,  provides, 
among  other  things,  as  follows: 

"Section  8.  In  consideration  of  the  premises  and  for  purpose 
of  public  safety  in  said  public  square  the  companies  or  corpora- 
tions owning,  controlling  or  maintaining  said  four  poles  in  said 
public  square  as  herein  provided  for,  shall,  as  a  condition  to  the 
right  to  maintain  said  poles  in  said  public  square  jointly  or 
severally  as  they  may,  subject  to  the  approval  of  the  city  council, 
agree,  place  and  maintain  at  their  own  expense  on  each  of  the 
three  of  the  four  poles  herein  authorized,  to  be  placed  in  the 
public  square,  an  inclosed  alternating  arc  lamp  of  not  less  than 
six  (6)  amperes,  similar  to  the  lamp  now  maintained  by  the 
city,  which  lamps  shall  be  suspended  from  neat  mast  arms,  ex- 
tending about  4  feet  from  each  pole,  radiating  toward  the  center 
of  said  square,  at  a  height  of  about  twenty-five  (25)  feet  from  the 
street  Una  And  for  the  said  purpose  of  placing  or  maintaining 
said  lamps,  the  said  companies  or  corporations,  in  addition  to  the 
ri^ts  hereinabove  provided  for,  shall  have  the  right  to  string 
and  maintain  sufficient  wire  or  wires  as  may  be  necessary  to 
ocmiply  with  this  section.  Provided,  however,  that  if  said  com- 
panies or  corporations  fail  or  neglect  to  place  and  maintain  such 
lamps,  or  any  of  them,  as  herein  provided,  the  city  may  place  and 
maintain  them  and  charge  the  cost  and  expense  thereof  to  the 
company  or  corporation,  so  failing  or  neglecting." 

[1]  It  appears  from  the  record  herein  that  the  petitioner,  in 
addition  to  furnishing  free  electric  service  for  certain  municipal 
buildings  and  free  service  for  the  arc  lamps  as  provided  in  the 
above  ordinances,  has  also  been  furnishing  free  gas  service  to 
certain  municipal  buildings,  and  that  the  bills  rendered  to  the 
city  of  Belleville,  and  referred  to  herein,  cover  such  gas  service 
rendered  since  January  1,  1916.  It  would  appear  that  the  peti' 
tioner  should  continue  to  render  such  free  gas  service  as  may  be 
P.U.R.1917C. 
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required  by  the  city  ordinance,  or  by  agreement  betrvveen  the  par- 
ties in  interest  until  such  time  as  the  matter  of  the  equitable  rates 
for  gas  service  shall  be  adjudicated  in  the  courts. 

The  Public  Utilities  Commission  Law,  approved  June  30, 
1913,  and  effective  January  1,  1914,  provides,  in  §§  38  and  39, 
as  follows: 

"38.  No  public  utility  shall,.as  to  rates  or  other  charges,  serv- 
ices, facilities  or  in  any  other  respect,  make  or  grant  any  prefer- 
ence or  advantage  to  any  corporation  or  person  or  subject  any 
corporation  or  person  to  any  prejudice  or  disadvantaga  No  pub- 
lic utility  shall  establish  or  maintain  any  unreasonable  difference 
as  to  rates  or  other  charges,  services,  facilities,  or  in  any  other 
respect,  either  as  between  localities  or  as  between  classes  of  serv- 
ice. 

"Every  public  utility  shall,  upon  reasonable  notice,  furnish  to 
all  persons  who  may  apply  therefor  and  be  reasonably  entitled 
thereto,  suitable  facilities  and  service,  without  discrimination  and 
without  delay. 

"39.  No  public  utility,  or  any  officer  or  agent  thereof,  or  any 
person  acting  for  or  employed  by  it,  shall,  directly  or  indirectly, 
by  any  device  or  means  whatsoever,  suffer  or  permit  any  corpora- 
tion or  person  to  obtain  any  service,  conunodity,  or  product  at  less 
than  the  rate  or  other  charge  then  established  and  in  force  as 
shown  by  the  schedules  filed  and  in  effect  at  the  time.  No  person 
or  corporation  shall,  directly  or  indirectly,  by  any  device  or  means 
whatsoever,  whether  with  or  without  the  consent  or  connivance 
of  a  public  utility  or  any  of  its  officers,  agents,  or  employees,  seek 
to  obtain  or  obtain  any  service,  commodity,  or  product  at  less  than 
the  rate  or  other  charge  then  established  and  in  force  therefor." 
[Laws  1913,  pp.  479,  480.] 

[2,  3]  It  is  obviously  the  intent  of  the  law  to  prohibit  the 
rendering  of  any  service  free  of  charge,  at  reduced  discriminatory 
rates,  or  by  any  other  means  which  may  be  regarded  as  discrimina- 
tory ;  and  it  is  the  opinion  of  the  Commission  that  the  rendering 
of  free  service  to  a  municipality  in  ccmnection  with  a  contract  of 
the  nature  herein  would  constitute  a  discrimination  iinder  these 
sections  of  the  law.  The  situation  would,  of  course,  be  different 
in  the  case  of  free  service  rendered  to  a  municipality,  in  accord- 
ance with  a  franchise  grant  whereby  the  utility  obtains  the  right 
P.U.R.1917C. 
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to  conduct  business  within  the  municipality  and  use  the  streets  in 
connection  with  the  conduct  of  such  business,  since  free  service 
rendered  in  the  latter  case  may,  within  reasonable  limits,  be  con- 
sidered as  a  payment  for  the  privileges  and  rights  granted  to  the 
utility.  In  this  proceeding  the  Commission  made  a  complete  in- 
vestigation of  the  value  of  the  plant  of  the  petitioner,  the  cost  of 
rendering  electric  service,  and  upon  the  basis  of  this  investigation 
determined  fair  and  equitable  charges  for  this  service.  While 
prior  to  such  an  adjudication  by  the  Commission  the  free  service 
rendered  might  be  considered  as  paid  for  by  the  higher  rate  pre- 
vailing for  municipal  lighting  service,  subsequent  to  such  an  in- 
vestigation, such  free  service  could  not  be  so  considered,  and  it 
was  not  the  intention  of  the  Commission  in  issuing  its  previous 
orders  to  so  consider  it  It  would  appear  that,  in  the  case  of  the 
free  arc  lights  upon  the  public  square,  some  compensation  is  paid 
the  city  for  allowing  certain  poles  to  remain  in  service  in  this  lo- 
cation. The  Commission  believes,  however,  that  if  such  pay- 
ment is  due  it  should  be  made,  not  by  the  rendering  of  free  serv- 
ice to  the  municipality,  but  by  actual  cash  payments  to  the  mu- 
nicipality for  the  privileges  granted. 

[4]  Since  this  matter  has  apparently  arisen  through  a  misun- 
derstanding of  the  order  of  the  Conmiission,  it  would  seem  unrea- 
sonable for  the  petitioner  to  charge  the  city  of  Belleville,  on  ac- 
coimt  of  forfeited  discounts  as  provided  in  the  company's  schedule 
of  rates,  for  the  delinquencies  arising  during  the  period  in  which 
this  matter  was  in  controversy. 

The  Commission  having  considered  the  complaint  herein,  the 
answers  of  the  city  of  Belleville,  and  all  the  evidence  adduced, 
and  being  fully  advised  in  the  premises,  finds  that  the  St  Clair 
County  Gas  &  Electric  Company  should  render  bills  in  accordance 
with  its  schedule  of  rates,  except  as  hereinafter  provided,  to  the 
city  of  Belleville  for  all  electric  service  furnished  to  the  said  city 
of  Belleville,  giving  full  consideration  to  all  terms  and  conditions 
of  the  said  schedule  of  rates  as  regards  the  furnishing  of  all  main- 
tenance of  lamps  and  equipment;  and  the  Commission  further 
finds  that  whatever  remuneration  may  be  due  the  city  of  Belle- 
ville on  account  of  poles  maintained  in  the  public  square,  should 
be  paid  by  the  petitioner  in  cash.  The  Commission  further  finds 
that  the  petitioner  should  not  bill  the  city  of  Belleville  in  accord- 
P.U.R.1917C. 


Digitized  by 


Google 


224  ILLINOIS  PUBUC  UTILITIES  COMMISSION. 

ance  with  its  regular  scale  for  forfeited  discounts  for  bills  due, 
but  not  paid  on  the  date  of  this  order,  but  in  lieu  thereof  should 
allow  the  city  of  Belleville  to  avail  itself  of  the  discounts,  and 
should  bill  the  city  for  the  net  amounts  so  due,  and  may  add  there- 
to 5  per  cent  interest  upon  the  net  amounts  due,  said  5  per  cent 
interest  being  computed  from  the  dates  when  the  forfeited  dis- 
coimts,  under  the  company's  schedule  of  rates,  became  due  for  the 
several  bills,  until  the  date  of  the  satisfaction  of  the  subsequent 
order. 

The  Commission  further  finds  that  all  gas  service  of  the  nature 
which,  prior  to  the  filing  of  the  complaint  by  the  city  of  Belleville 
regarding  rates  charged  for  gas  service,  docketed  by  this  Commis- 
sion as  case  2237,  was  rendered  free  of  charge,  should  continue  to 
be  rendered  free  of  charge  until  such  time  as  this  matter  shall  be 
adjudicated  by  the  courts  and  an  effective  order  of  the  Commis- 
sion be  outstanding. 

[5]  The  Commission  further  finds  that  it  has  no  jurisdiction  in 
the  matter  of  certain  assessments  of  taxes  for  poles  occupying  the 
city  streets. 


HililNOIS  PUBIilC  UTILITIBS  COMMISSION. 

BE  MONTGOMERY  HYDROELECTRIC  COMPANY. 

[No.  5614.] 

Monopoly   and   competition  —  Occttpied   territory  —  Certificate   for 
utilization  of  ttater  power  only, 

1.  Ad  application  for  a  certificate  of  convenience  in  which  authority 
is  sought  merely  to  utilize  certain  water  powers  and  to  sell  or  lease 
the  products  of  such  power,  without  specifying  the  localities  within 
which  the  company  is  to  render  service,  or  asking  for  the  construction 
of  distributing  or  transportation  lines,  will  not  be  denied  merely  be- 
cause the  territory  within  which  the  proposed  plant  will  be  located  is 
already  adequately  served  at  reasonable  rates,  since  it  is  not  the  intent 
of  the  Public  Utilities  Commission  Law  to  limit  the  development  of 
the  natural  resources  of  the  state,  but  only  to  limit  the  utilization  of 
public  utility  service  in  such  a  manner  as  to  avoid  the  evils  which  may 
arise  through  competition. 

Valuation  —  Capitalization  of  eaminga  —  Water  rights. 

2.  Estimation  of  the  value  of  the  property  of  a  utility,  such  ma 
water  rights,  which  are  based  upon  the  gross  revenues  that  will  bo 
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producrd  at  an  assumed  rate  for  the  commodity,  will  be  girea  a  very 
limited  consideration. 

Valuation^ Water  rights -^ E8timation  hosed  on  erroneous  assump' 
tion. 

3.  An  estimate  of  the  ralue  of  water  rights  based  upon  the  entire 
flow  of  a  stream  for  twentj-four  hours  a  day  throughout  the  entire 
year  cannot  be  considered  conclusive,  where  the  eridence  shows  that 
there  cannot  be  a  continual  use  of  the  entire  flow. 

Valuation'^ Water  rights '■^ Saving  over  steam. 

4.  Water  powers  capable  of  showing  a  saving  over  steam  powers 
must  be  considered  as  possessing  some  value,  provided  that  there  is 
any  demand  for  such  pow^,  the  amount  of  such  value  depending  upon 
the  amount  of  the  cost  of  the  steam  power. 

Valuation  ~  Water  rights  —  Capitalization  of  saving  over  steam, 

6.  Water  rights  are  not  necessarily  to  be  valued  by  capitalizing  the 

saving  over  steam  power,  since  the  consumers  may  be  entitled  to  some 

of  the  advantages  of  their  favorable  location. 
Valuation^' Water  rights '^ MarTcet  value, 

6.  In  fixing  the  value  of  the  water  rights  of  a  proposed  utility,  due 
regard  must  be  given  to  the  market  value  of  the  property,  under  condi- 
tions involving  a  willing  buyer  and  a  willing  seller. 

Valuation  —  Water  rights  —  Federal  control  of  stream, 

7.  In  fixing  the  value  of  the  water  rights  of  a  utility,  consideration 
must  be  given  to  the  fact  that  the  river  on  which  the  water-power  site 
is  located,  is  under  the  control  of  a  Federal  government,  and  that  the 
water-power  site  may  be  utilized  only  upon  governmental  authority. 

[February  6,  1917.] 

Application  for  approval  of  purchase  of  a  certain  hydroelec- 
tric property,  for  a  certificate  of  convenience  and  necessity  to 
utilize  such  property,  and  for  authority  to  issue  capital  stock  and 
bonds  to  the  extent  of  $100,000  each,  for  the  acquisition  and  im- 
provement of  such  property ;  application  granted  except  that  the 
amount  of  securities  authorized  was  reduced  to  $70,000  each  of 
capital  stock  and  of  bonds,  and  that  the  certificate  of  convenience 
and  necessity  was  limited  so  as  to  apply  only  to  the  utilization  of 
the  water  powers,  and  authority  for  the  erection  of  transmission 
or  distribution  lines  for  the  business  of  selling  and  distributing 
electrical,  energy  to  other  than  electric  and  electric  railway  utili- 
ties was  denied  without  prejudice. 

Shaw,  Commissioner:  The  petitioner,  the  Montgomery  Hy- 
droelectric company,  is  a  corporation  organized  under  the  laws  of 
Illinois  for  the  following  purposes :  To  own,  lease,  and  operate  wa- 
ter, electric,  and  steam  power,  and  to  transmit,  sell,  and  lease  the 
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same  for  heat,  lighting,  transportatiim,  and  other  uses ;  to  own, 
lease,  and  operate  dams  and  waterfalls,  and  to  acquire  riparian 
rights  contingent  thereto. 

The  petitioner  proposes  to  purchase  from  Lysander  Herd  a 
hydroelectric  property  on  the  Fox  river  at  and  near  Montgomery, 
Illinois ;  and  for  said  property,  including  the  dam  and  riparian 
and  water  rights,  it  proposes  to  pay  $100,000,  $51,000  in  stock 
and  $49,000  in  6  per  cent  gold  bonds,  being  a  part  of  the  issue 
applied  for  in  the  present  proceeding. 

In  the  application  herein,  petition  is  made  to  this  Commission 
for  (1)  approval  of  the  purchase  by  the  Montgomery  Hydroelec- 
tric Company  of  the  aforesaid  hydroelectric  property  from  Ly- 
sander Hord,  upon  the  terms  above  set  forth;  (2)  a  certificate  of 
convenience  and  necessity  authorizing  it  to  utilize  the  dam,  water 
power,  and  riparian  rights,  at  Montgomery,  Illinois,  on  the  Fox 
river,  by  the  erection  and  operation  of  a  power  plant  to  generate 
electric  power  for  use  and  sale  or  lease ;  (3)  an  order  authorizing 
the  petitioner  to  issue  and  dispose  of  its  capital  stock  in  the 
amount  of  $100,000;  (4)  an  order  authorizing  the  petitioner  to 
issue  its  bonds  in  the  amount  of  $100,000  par  value^  said  bonds 
being  secured  by  a  trust  deed  on  the  property,  plant,  and  fran- 
chises of  the  petitioner ;  (5)  an  order  authorizing  the  petitioner  to 
make,  execute,  and  deliver  its  first  mortgage  or  trust  deed  to  a 
corporate  trustee  conveying  all  of  its  property  now  owned  or 
hereafter  to  be  acquired;  (6)  an  order  authorizing  the  use  of 
the  proceeds  of  the  sale  of  said  capital  stock  and  bonds  for  the 
following  purposes:  (a)  For  the  acquisition  of  property  de- 
scribed in  detail;  (b)  for  the  construction,  extension,  or  im- 
provement of  or  addition  to  its  facilities  as  set  forth  in  detail. 

The  Western  United  Gas  &  Electric  Company  filed  an  inter- 
vening petition,  which  sets  forth  that  it  is  a  public  utility  en- 
gaged in  the  distribution  and  sale  of  electric  current  in  the  vil- 
lage of  Montgomery;  that  the  Montgomery  Hydroelectric  Com- 
pany proposes  to  engage  in  the  business  of  selling  electrical  ener- 
gy in  the  same  territory,  which  is  now  amply  provided  for  by  the 
intervening  petitioner;  that  the  village  of  Montgomery  has  a 
population  not  exceeding  400  or  600  people;  that  if  the  certifi- 
cate of  convenience  and  necessity  be  granted  it  will  mean  a  du- 
plication of  capital  for  providing  the  same  commodity  in  the  same 
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territory;  and  that  public  convenience  and  necessity  do  not  re- 
quire the  granting  of  the  petition. 

Testimony  was  introduced  and  exhibits  filed  by  the  petitioners, 
by  the  engineering  staff  of  the  Commission,  and  by  other  wit- 
nesses, relating  to  the  value  of  the  property,  its  methods  of  opera- 
tion, the  nature  of  the  business  to  be  developed,  the  net  income 
derivable  from  such  business,  the  use  to  be  made  of  the  proceeds 
of  securities,  and  the  character  of  the  present  service  in  Mont- 
gomery. 

For  about  forty  years  Lysander  Eord  has  owned  and  operated 
a  water-power  development  on  the  Fox  river  at  Montgomery.  It 
has  been  used  for  milling  and  general  industrial  purposes,  and 
not  for  public  utility  service.  The  petitioner  proposes  to  pur- 
chase this  property,  and,  by  making  certain  improvements  and 
additions,  develop  the  property  and  utilize  it  for  the  generation 
of  electricity  for  public  use. 

[1]  The  petition  makes  no  mention  of  specific  localities  in 
which  the  company  is  to  render  service,  nor  does  it  cover  the  con- 
struction of  any  distribution  or  transmission  circuits.  The  ap- 
plication is  limited  to  the  utilization  of  the  water  power  and 
rights  at  Montgomery,  and  to  the  use  and  sale  or  lease  of  the 
products  of  this  power;  but  it  indicates  that  various  electric  rail- 
ways and  manufacturing  concerns  at  Montgomery  are  desirous  of 
contracting  for  the  purchase  and  use  of  power  to  operate  their 
plants. 

It  is  obviously  not  the  intent  of  the  Public  Utilities  Commis- 
sion Law  to  limit  the  development  of  the  natural  resources  of  the 
state,  but  only  to  limit  the  utilization  of  public  utility  service 
in  such  a  manner  as  to  avoid  the  evils  which  may  arise  through 
competition,  with  its  consequent  loss  to  consumers  and  utility 
operators.  The  Commission,  therefore,  in  considering  this  ap- 
plication for  a  certificate  of  convenience  and  necessity,  since  the 
application  does  not  set  forth  the  specific  localities  in  which  serv- 
ice is  to  be  rendered,  must  presume  that  it  will  be  rendered  in 
such  a  way  as  not  to  conflict  with  the  provisions  of  the  Public 
Utilities  Law,  and  that  further  application  will  be  made  at  such 
time  as  the  necessary  franchises  and  rights  may  be  obtained  for 
its  sale  in  specific  localities.  The  testimony  in  this  case  indicates 
that  the  petitioner  intends  to  sell  the  energy  generated  principal- 
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ly  to  other  public  utilities  at  present  operating  in  and  about 
Montgomery,  Illinois. 

Before  granting  the  application  for  authority  to  purchase  the 
property,  the  Commission  must  be  assured  that  the  property  pos- 
sesses a  value  sufficient  to  justify  the  stocks  and  securities  to  be 
issued  in  payment  The  property  involved  includes  a  water  pow- 
er, and  a  large  amount  is  asked  in  payment  for  the  water-power 
rights.  The  $51,000  of  capital  stock  at  par,  and  the  $49,000  of 
bonds  at  85  per  cent,  would  make  the  contemplated  payment  in 
cash  for  the  water-power  property  equivalent  to  $92,650. 

The  values  of  the  property  to  be  purchased  as  set  forth  by  the 
petitioner  are  as  follows : 

Four  and  one-half  acres  of  land,  with  river  frontage  on  the  east 
bank  of  the  Fox  river,  valued  for  residence  purposes  $    2,000 

A  strip  of  land  fronting  on  the  west  bank  of  the  river  638  feet  long, 
varying  in  width,  and  also  frontage  on  a  main  street  of  Mont- 
gomery, valued  for  residence  purposes   6,500 

A  425-foot  dam  across  Fox  river  10,000 

Minor  parcels  of  real  estate  1,500 

Total $  20,000 

Riparian,  rights  and  wai^r  power 80,000 

Grand    total $100,000 

Regarding  the  land  itself,  witnesses  agreed  that  the  values  set 
forth  were  not  unreasonable. 

As  to  the  dam,  there  is  a  slight  difference  of  opinion ;  the  com- 
pany placed  this  value  at  $10,000,  and  a  member  of  the  engineer- 
ing staff  of  the  Commission  stated  that,  in  his  opinion,  the  value 
of  the  existing  dam  was  not  in  excess  of  $6,000  or  $7,000,  and 
that  this  value  was  only  evidenced  by  the  fact  that  the  existing 
dam  might  be  used  as  an  aid  in  construction  purposes  for  the  de- 
velopment of  the  water  power  to  the  extent  proposed. 

Regarding  the  values  of  the  riparian  and  water  rights,  there  is 
a  large  divergence  of  opinion,  and  the  testimony  in  the  case  re- 
lated principally  to  these  values.  The  following  tabulation  shows 
the  values  placed  upon  these  riparian  and  water  rights  by  various 
witnesses : 

Witness  Strauss,  a  consulting  engineer  familiar  with  the  location  of 

the  property  and  the  proposed  development,  values  these  rights  at  $654,465 

An  engineer  of  the  Commission,  while  not  tcstif  jing  what  might  be 
considered  a  fair  value  of  the  property,  testified  that  the  saving 
in  expense  which  might  be  realized  over  the  cost  of  an  equivalent 
property  operated  by  steam,  if  capitalized  at  5%,  would  amount 
to    55.940 

P.U.R.1917C. 


Digitized  by 


Google 


RE  MOXTGOMERY  HYDROELECTRIC  CO.  220 

Witness  Sherman,  a  civil  engineer,  familiar  with  water-power 
values  in  general  and  the  conditions  existing  at  this  site  in  par- 
ticular, t^tified  Uiat,  in  his  opinion,  under  the  laws  existing 
at  present,  the  water  power  would  have  no  value  outside  of  the 
value  of  the  land  which  it  caused  to  be  overflowed,  and  a  small 
amount  of  land  necessary  for  a  power  station  site.  He  placed 
this  value  at 11,400 

He  also  testified  that,  applying  the  annual  rentals  per  horse  power 
which  had  been  paid  elsewhere  in  the  state  to  that  power  which, 
in  his  opinion,  could  be  economically  developed  in  Montgomery, 
he  woula  arrive  at  an  amount  of  $600  per  annum,  as  the  annual 
rental  value,  which,  capitalized  at  6%,  would  make  the  valua- 
tion on  that  basis  10,000 

It  was  further  testified  that  the  property  in  its  present  condi- 
tion is  earning  $4,200  per  year,  and  that  the  taxes  amount  to 
$400  per  year,  which  leaves  $3,800  deemed  by  the  petitioner  the 
net  income  of  the  property.  This  gives  no  consideration  to  ex- 
traordinary repairs,  nor  to  the  annual  depreciation  of  the  prop- 
erty. It  appears,  however,  that  the  present  purchasers  of  the 
power  bear  the  expense  .of  ordinary  maintenance. 

The  above  comparison  indicates  the  wide  range  of  opinion  as 
to  the  values  of  the  water  rights. 

[2]  It  is  apparent  that  the  estimated  value  of  $654,465,  given 
by  the  witness  Strauss,  is  determined  by  assuming  that  the  total 
amount  of  enei^  proposed  to  be  generated  will  be  sold  at  a  cer- 
tain rate,  and,  from  the  total  gross  revenue  thus  obtained,  deduct- 
ing the  cost  of  operation,  thus  arriving  at  a  statement  of  net 
earnings  amounting  to  $40,890  per  annum.  This  is  capitalized 
at  5  per  cent,  and  a  final  value  is  arrived  at  by  making  certain  de- 
ductions on  account  of  the  investment  which  will  be  required.  It 
is  apparent  that  the  Commission  may  be  called  upon  to  regulate 
the  rates  to  be  charged  for  electric  service  by  this  utility,  and 
cannot  be  governed  by  an  estimate  of  value  with  which  the  rates 
themselves  are  involved.  Estimates  of  value  prepared  in  this 
manner  may  be  given  a  very  limited  consideration,  largely  gov- 
erned by  the  apparent  reasonableness  or  unreasonableness  of  the 
rates  for  service  upon  which  the  gross  revenue  is  predicated. 

It  should  be  made  clear  that,  between  the  estimate  of  the  witr 
ness  Strauss  and  the  other  estimates,  there  is  a  material  differ- 
ence r^arding  the  extent  to  which  the  power  may  be  economical- 
ly utilized.  Strauss  states  that  his  estimate  is  based  upon  an  as- 
sumed sale  of  2,750,000  kilowatt  hours  of  electrical  energy  per 
year,  while  the  Commission's  engineer  considers  that,  under  the 
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conditions  prevailing,  only  1,226,400  kilowatt  hours  could  be 
sold,  this  latter  figure  being  based  upon  his  estimate  of  a  max- 
imum capacity  of  400  kilowatts,  operated  at  a  35  per  cent  an- 
nual load  factor.  This  difference  in  estimated  output  would  re- 
duce the  revenue  of  the  company  by  something  over  $35,000,  us- 
ing the  same  xate  for  the  energy  suggested  in  the  estimate  of 
witness  Strauss.  This  would  leave  a  net  earning  capacity  of  ap- 
proximately $5,890,  which,  capitalized  at  5  per  cent,  would  give 
a  value  of  but  $117,800,  and  if  deductions  were  made  from  this 
amount  similar  to  those  made  in  Mr.  Strauss's  estimate^  namely^ 
$162,535,  the  value  of  the  water  power  estimated  on  this  basis 
would  be  very  seriously  affected. 

[3]  In  connection  with  the  figure  of  2,750,000  kilowatt  hours 
taken  by  Mr.  Strauss,  it  should  be  noted  that  in  the  "report  of 
survey  and  proposed  improvement  of  the  Fox  river,"  issued  by 
the  Rivers  and  Lakes  Commission  of  Illinois,  which  was  in  evi- 
dence in  this  case,  reference  is  made,  on  page  65,  to  a  report  by 
Mr.  J.  W.Richey,  of  Minneapolis,  in  which  Mr.  Richey  esti- 
mated that  there  would  be  2,750,000  kilowatt  hours  per  year 
available  at  this  power  site,  based  on  utilizing  the  entire  flow  of 
the  river  up  to  720  kilowatt  capacity,  twenty-four  hours  per  day ; 
but  that,  due  largely  to  the  fluctuations  in  the  stream  flow,  Mr. 
Richey  advised  against  installing  a  hydroelectric  plant  at  Mont- 
gomery on  the  ground  that  it  would  not  be  justifiable  with  cheap 
fuel  available.  It  is  apparent  from  the  record  that  it  is  impos- 
sible to  utilize  the  entire  flow  of  the  river  for  twcu+v-four  hours 
per  day  throughout  the  year,  and  some  considerable  allow^ance 
must  be  made  as  to  the  output  of  the  plant  estimated  by  witness 
Strauss.  Any  adjustment  made  in  this  output  will  affect  the  cor- 
responding value  of  the  water  rights  to  a  very  large  extent,  since 
such  an  adjustment  of  output  will  affect  the  gross  revenue  of 
the  company  without  a  corresponding  proportionate  effect  upon 
the  operating  expenses. 

Witness  Sherman  states  that  in  his  estimate  he  has  assumed 

that  a  proposed  development  at  Montgomery  would  back  up  the 

low  water  7  feet    As  a  matter  of  fact,  the  development  proposed, 

as  indicated  in  the  testimony  in  this  case,  contemplates  that  the 

low  water  will  be  backed  up  8  feet    Such  a  change  made  in  his 

estimate  would  not  affect  the  value  at  which  he  arrives  to  a  ma- 
P.U.R.1917C. 
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terial  extent;  since  this  value  was  based  upon  the  value  of  the 
land  overflowed,  and  while,  with  an  8-foot  head,  a  larger  amount 
of  land  would  be  overflowed  than  with  a  T-foot  head,  still  the  com- 
pany would  be  compelled  to  purchase  this  land  which  would 
make  a  corresponding  deduction  from  the  present  net  worth  of 
the  water  power  as  considered  in  this  proceeding.  It  should  also 
be  noted  that  in  making  the  valuation  of  the  water  power  which 
witness  Sherman  used  as  a  check  for  the  first  method  above  out- 
lined, the  annual  rental  receivable  for  the  power  was  capitalized 
at  6  per  cent,  whereas,  the  other  witnesses,  in  capitalizing  similar 
amounts,  used  a  rate  of  5  per  cent  Had  witness  Sherman  used  5 
per  cent^  the  check  value  at  which  he  would  have  arrived  would 
have  been  $12,000,  instead  of  $10,000. 

[4]  There  was  also  in  evidence  a  number  of  reports  made  else- 
where by  engineers.  While  these  reports  have  no  specific  bearing 
upon  the  value  of  the  property  at  Montgomery,  they  are  oi  inter- 
est in  that  they  advance  thecnries  for  the  valuation  of  water-pow- 
er rights  upon  many  different  bases.  It  is  apparent  from  a  study 
of  these  reports  and  from  an  analysis  of  the  decisions  in  other 
cases  involving  the  fixing  of  riparian  rights,  that  this  question 
is  one  of  the  most  difficult  features  of  public  utility  valuation. 
The  method  to  which  many  engineers  have  given  approval  is  a 
method  whereby  the  saving  effected  by  the  water  powers  over 
equivalent  steam  powers  is  capitalized  at  the  ordinary  rate  of 
interest  This  is  the  method  regarding  which  the  engineer  of  the 
CommisMon  introduced  some  data,  without,  however,  recom- 
mending or  implying  that  it  should  be  considered  as  a  direct 
measure  of  the  fair  value  for  use  in  this  case.  There  can  be  no 
doubt  that  in  cases  where  water  powers  are  capable  of  showing  a 
saving  over  steam  powers  of  equivalent  size  and  capacity,  the 
water  powers  possess  an  ultimate  value,  provided  conditions  are 
not  such  in  the  localities  under  consideration  that  a  demand 
exists  for  power  which  is  less  than  the  power  available  from  com- 
mercially available  water-power  sites.  The  fact  that  this  value 
exists  is  too  apparent  to  require  further  comment.  The  amount 
of  such  a  value  would,  of  course,  depend  upon  the  cost  of  steam- 
generated  power,  and  it  would  be  less  where  steam-generated 
power  may  be  cheaply  developed,  and  higher  where  steam-gener- 
ated power  is  more  expensive.  Such  a  variation  seems  reason- 
P.U.R.1917C. 
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aUe,  and  is  comparable  with  variations  which  occur  in  the  price 
of  all  commodities  regarding  which  the  purchaser  is  able  to  excF- 
cise  a  selection.  With  such  commodities,  it  is  usual  for  the  va- 
riation in  the  price  of  one  to  be  seriously  reflected  in  the  price  of 
the  other,  although  the  cost  of  manufacturing  the  second  com- 
modity may  have  undergcme  no  change. 

[5]  The  fact  that  a  community  has  developed  in  the  vicinity 
of  a  water  power  gives  the  water  power  its  value,  since  it  creates  a 
demand  for  the  service  which  the  water  power  may  devdop,  and 
in  most  cases  it  is  doubtless  true  that  the  growth  of  communities 
in  such  locaticms  has  been  largely  predicated  upon  the  existence 
of  the  water  power.  Therefore,  it  might  be  unfair  and  unreason- 
able to  assume  that  a  community,  having  grown  up  through  the 
foresight  of  its  individual  citizens  in  locating  themselves  near  a 
water-power  site,  should  at  some  later  date  be  penalized  to  an 
extent  which  would  place  it  up<m.  the  same  basis  as  would 
have  existed  had  the  water  power  not  been  there  located.  This 
feature  of  the  question  is  well  discussed  in  a  decision  of 
the  Railroad  Commission  of  Wisconsin,  in  Ross  v.  Burk- 
hardt  Mill.  &  Electric  Power  Co.,  as  follows:  "From  a 
purely  commercial  point  of  view  this  method  [compari- 
son with  equivalent  steam  plant]  of  estimating  the  value  of 
water  power  rights  may,  in  the  main,  be  sound.  But  it  is  not  so 
clear  that  this  can  be  said  for  it  when  the  question  is  regarded 
from  the  point  of  view  of  public  policy.  This  method,  as  stated, 
places  water  and  steam  plants  on  the  same  basis.  By  doing  this 
it  necessarily  diverts  all  the  advantages  that  may  accrue  from 
such  water  powers  from  the  public  to  the  private  owners.  In 
other  words,  it  appears  to  deprive  a  locality  of  the  natural  ad- 
vantages it  might  otherwise  derive  from  being  located  near  such 
water  powers.  If  water  rights  are  private  property  under  the 
law,  then  all  the  benefits  which  accrue  from  these  rights  would 
probably  go  to  their  private  owners.  If,  on  the  other  hand,  wa- 
ter-power rights  are  public  rights  rather  than  private  rights,  then 
it  would  also  seem  that  the  public  ought  to  share  in  any  benefits 
that  may  be  derived  from  such  rights."  (5  Wis.  R.  C.  R.  147.) 
This  opinion  is  also  concurred  in  by  the  Vermont  Public  Service 
Commission  in  Re  Montpelier  &  B.  Light  &  P.  Co.  in  which 

this  method  of  computing  water-power  values  is  discussed  as  fol- 
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lows:  'The  state  introduced  no  evidence  tending  to  dispute  the 
accuracy  of  the  computations  above  set  forth,  nor  did  it  intro- 
duce evidence  which  in  any  way  ocmtroverted  or  criticized  the 
method  used  in  arriving  at  this  valuation  of  $105,000.  The 
Commission,  however,  entirely  disapproves  of  this  method  of  de- 
termining the  value  of  these  water  rights,  because,  in  our  opin- 
ion, it  creates  a  value  which  may  be  largely  in  excess  of  the  ac- 
tual value  of  the  rights,  and  becai]^  this  method,  if  applied  to 
rates,  would  entirely  deprive  the  consumer  of  ^  any  of  the  benefits 
to  which  he  is  entitled  by  reason  of  having  these  natural  resources 
at  hand.  In  other  words,  this  method  putt  a  conmuner  of  cur- 
rent generated  by  coal  on  an  evmi  basis  as  to  rates  with  a  con- 
sumer using  current  from  a  hydroelectric  plant  without  regard 
to  cost  of  production  by  the  latter  )nethod.  By  this  we  do  not 
mean  that  the  producer  should  be  deprived  of  all  benefit  accru- 
ing by  reas<HL  of  low  cost  of  production  of  electricity  by  water 
power,  but  we  do  mean  that  this  benefit  should  inure  to  both  the 
producer  and  the  consumer  in  a  question  involving  the  fixing  of 
rates/'  (Of.  P.U.K.1916B,  976.)  The  New  Jersey  Board  of 
Publio  Utility  Commissioners  was  evidently  of  similar  mind  in 
passing  upon  the  case  in  Be  Ocean  County  Electric  Co.  from 
which  the  following  is  quoted:  ^^The  Board  is  inclined  to  be 
conservative  in  allowing  value  for  the  water  power.  It  is  not  un- 
usual to  arrive  at  the  value  of  water  powers  by  comparing  the 
operating  cost  of  steam  plants  and  hydroelectric  plants  and  in 
this  way  arrive  at  the  saving  in  the  cost  of  production  in  one 
plant  as  compared  with  the  other.  The  amount  of  savings  cap- 
italized on  a  reasonable  basis  would  represent  the  maximum 
value  which  the  water  power  could  have,  or,  in  other  words, 
would  represent  the  maximum  basis  which  would  justify  the 
development  of  a  water  power.  Projects,  such  as  this,  which  in- 
volve the  harnessing  of  natural  resources,  should  be  capitalized 
so  that  the  public  secures  advantage,  and  the  promoters  should  be 
allowed  such  sum  for  the  collocation  of  the  water  power  as  rea- 
sonably represents  a  return  for  vision  and  enterprise.  Of  such 
values,  so  ascertained,  the  promoters  cannot  alone  have  the  ad- 
vantage. The  general  public  must  be  permitted  to  share  in  it. 
Any  other  rule  would  result  in  imposing  upon  the  public  the 
necessity  of  paying  rates  upon  the  cost  of  the  more  expensive 
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method  of  power  development  though  the  less  costly  method  was 
employed."    (P.U.R.  1916D,  77.) 

[6]  In  any  consideration  of  the  value  of  property  of  this  na- 
ture, due  regard  must  be  given  to  the  amount  which  the  property 
would  bring  upon  the  commercial  market  under  conditions  in- 
volving a  willing  buyer  and  a  willing  seller.  Such  conditions  in 
the  present  case  can  apparently  be  most  definitely  shown  by  de- 
ducing such  an  amount  from  the  sales  of  water-power  properties 
if  similarly  located,  or  from  computations  based  upon  the  actual 
rental  paid  for  similar  water  powers.  It  appears  that  water  pow- 
ers at  not  far  distant  locations  in  the  state  of  Illinois  have  been 
r^arded  as  worth  about  $S  per  horse  power  per  year  for  the 
primary  <»r  constant  power  which  they  may  develop.  Witness 
Sherman  testified  that,  in  his  opinion,  this  power  would  have  a 
rental  value  of  $3  per  horse  power  per  year.  Both  of  these  above 
amounts  represent  rental  values  for  raw  water  power,  including, 
however,  the  dam  and  all  fiowage  land  necessary  to  develop  it 
Using  the  estimate  of  the  engineering  staff  as  to  the  horse  power 
available  from  the  minimum  flow  of  the  river,  namely,  228 
horse  power,  this  would  be  equivalent  to  an  annual  rental  for  the 
total  power  of  $684  or  $1,140,  depending  upon  whether  the  $3 
or  $5  annual  rental  is  used,  which  amounts,  when  capitalized  up- 
on a  S  per  cent  basis,  will  equal  $13,680  or  $22,800  respectively. 
Practically  similar  results  would  be  obtained  by  using  the  theo- 
retical horse  power  estimated  by  witness  Sherman. 

[7]  A  point  which  must  be  given  serious  consideration  by  the 
Commission  in  this  case  is  the  fact  that  the  Fox  river  is  a  stream 
which  has  been  meandered  by  the  Federal  government;  that  the 
government  controls  the  stream ;  and  that  water-power  sites  may 
be  utilized  only  upon  governmental  authority.  The  testimony 
of  witness  Sherman  goes  into  this  feature  to  considerable  length. 
The  Rivers  and  Lakes  Act  of  the  state  of  Illinois  provides  that 
no  persons  may  erect  a  dam  in  any  of  the  public  water  of  Illinois 
without  a  permit  from  the  Rivers  and  Lakes  Commission,  and 
further  specifies  that  the  Rivers  and  Lakes  Commission  cannot 
grant  a  permit  for  any  structure  unless  it  be  for  the  public  wel- 
fare or  the  public  health.    This  consideration  tends  to  strengthen 

the  apparent  idea  of  the  Utility  Commissions,  above  cited,  which 
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have  held  tliat  the  benefit  aoeruing  from  water-power  develop- 
ment must  be  shared  with  the  public. 

The  Commission,  having  considered  the  application  and  the 
evidence,  finds  that  the  construction  by  the  Montgomery  Hydro- 
electric Company  of  a  water-power  plant,  with  suitable  steam  (or 
crude  oil)  auxiliary  plant,  at  Montgomery,  as  hereinafter  au- 
thorized, for  the  generation  of  electrical  energy,  and  the  trans- 
action by  said  Montgomery  Hydroelectric  Company  of  the  busi- 
ness of  selling  for  public  use,  the  electrical  energy  so  produced 
to  electric  and  electric  railway  public  utilities,  will  promote  the 
public  convenience  and  is  necessary  thereto;  and  that  a  oertifieate 
of  public  convenience  and  necessity  ^uld  be  issued  accordingly ; 
but  that  no  sufficient  showing  has  been  made  to  justify  the  grant- 
ing of  a  certificate  of  convenience  and  necessity  at  thia  time  for 
the  erection  of  transmission  or  distribution  lines,  or  ihe  business 
of  selling  and  distributing  electrical  energy  to  others  than  elec- 
tric and  electric  railway  public  utilities. 

The  Commission  further  finds  that  the  total  capitalization  of 
the  Montgomery  Hydroelectric  Company,  which  is  reasonably  re- 
quired for  the  acquisition  of  property  and  the  constructicm  and 
completion  of  said  plant,  should  not  exceed  $70,000  of  capital 
stock,  and  $70^000  of  bonds,  making  a  total  capitalization  of 
$140,000. 


MIKNfiSOTA  StrPIUEl^fE  COURT. 

•A.  C.  OCHS  BRICK  &  TILE  COMPANY 

V. 

CHICAGO  ft  NORTHWESTERN  RAILWAY  COMPANY. 

[No.  19942  [77].] 
(—  Minn.  — ,  L.RJk.  — ,  — ,  160  N.  W.  866.) 

Eminent  domain  —  JSailrooda  —  ^Sldetrac^  —  PubUc  purpoae. 

1.  Where  a  sidetrack  becomes  a  part  of  the  trackage  of  a  railroad 
to  be  operated  as  a  part  of  its  railway  system,  the  taking  of  property 
therefor  is  a  taking  for  a  public  purpose. 

ConsittuUonal  law  — >  JHce  process «—  Indusi^i^l  aidetraeks  'Apportion* 
ment  of  costs, 

2,  The  state  under  its  police  power  may  require  a  railroad  oom- 

Headnotes  by  the  Coubt. 
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pany  to  provide  such  aidetradc  facilities  to  indostries  adjaoort  to  its 
tracks  as  shall  be  found  to  be  necessary  and  reasonable  under  all  the 
circumstances,  and  may  apportion  the  necessary  expense  therefor  be- 
tween the  company  and  the  industry  in  such  manner  as  shall  be  found 
to  be  reasonable, 

[January  12,  1917.] 

Appbax  by  defendant  from  a  judgment  of  the  District  Court 
of  Brown  County,  L  M.  Olsjen,  Judge,  which  affirmed  an  order 
of  the  Bailroad  and  Warehouse  Commission  requiring  defendant  . 
to  construct  an  industrial  sidetrack,  and  apportioning  the  cost 
between  the  railroad  and  the  industry ;  affirmed. 

A|q>earances :  Brown,  Abbott,  &  Somsen,  of  Winona,  for  ap- 
pellant; Lyndon  A.  Smith,  Attorney  General,  Henry  C.  Flan- 
nery.  Assistant  Attorney  General^  and  August  Q.  Erickson,  of 
Springfield,  for  respondent 

Taylor,  C,  filed  the  following  opinion: 

Complainant  has  operated  a  brick  and  tile  manufacturing 
plant  adjacent  to  the  tracks  of  the  railway  company  at  Spring- 
field, in  Brown  county,  for  about  twenty-five  years,  and  has  con- 
tinuously shipped  out  large  quantities  of  its  products  and  shipped 
in  fuel  and  other  materials.  During  all  that  time  the  railway 
company  has  provided  and  operated  spur  or  side  tracks  to  the 
plant.  In  the  fall  of  1914  complainant  b^an  the  construction 
of  an  additional  plant  adjacent  to  th^  old  pla^it,  at  an  expense  of 
about  $150,000,  which  will  double  the  former  capacity  of  the 
plant  Complainant  applied  to  the  railway  company  to  change 
and  extend  the  spur  or  side  tracks  so  that  they  will  serve  both 
the  old  and  the  new  plants.  The  railway  company  offered  to 
make  the  desired  changes  and  additions  if  complainant  would 
bear  the  entire  expense  thereof,  but  refused  to  do  so  except  upon 
that  condition.  Thereupon  complainant  presented  the  matter 
in  due  form  to  the  Railroad  and  Warehouse  Commission,  whicn 
ordered  a  hearing,  and  both  parties  appeared  and  took  part 
therein.  As  a  result  of  the  hearing  the  Conmiission,  among 
other  things,  found  that  'Hhere  was  no  dispute  that  this  track- 
age was  necessary  for  the  proper  operation  of  complainant's 
plant,  the  only  question  presented  being  upon  what  terms  it 
should  be  constructed.    •     •    •     Terms  found  to  be  reasonable 

P.U.R.1917C. 

Digitized  by  VjOOQIC 


OCHS  BRICK  &  TILE  CO.  t.  CHICAGO  *  N.  W.  R.  CO.         237 

are  as  follows:  Complainant  to  furnish  the  right  of  way  and 
give  respondent  a  deed  or  agreement  conveying  to  respondent 
the  right  to  the  perpetual  nse  of  said  right  of  way  for  railroad 
use;  complainant  either  do  the  grading  required  for  the  putting 
in  of  the  new  track  or  pay  respondent  for  the  same;  also  that 
complainant  pay  for  the  readjustment,  raising,  or  resetting  of 
telephone  poles  if  neoesSary,  and  dismantling  or  removing  any 
buildings  that  is  necessary  in  the  construction  of  this  track,  and 
all  grubbing  that  is  necessary,  and  that  all  the  other  expense  for 
materials  required  or  work  or  labor  done  in  the  construction  of 
said  track  shall  be  paid  for  by  respondent/' 

The  Commission  ordered  the  railway  company  to  construct 
the  trackage  within  thirty  days  after  complainant  had  performed 
the  conditions  to  be  performed  on  its  part  The  railway  com- 
pany appealed  to  the  district  court,  where  the  case  was  tried 
anew  and  judgment  rendered  afilrming  the  order  of  the  Com- 
missioiL  An  appeal  from  that  judgment  brings  the  matter  be- 
fore this  court 

The  railway  company  still  manifests  its  readiness  to  construct 
the  trackage,  if  complainant  will  bear  the  expense  thereof,  but 
insists  that  the  company  cannot  be  compelled  to  bear  any  part 
of  such  expense 

[1]  At  the  outset  the  company  lays  down  the  unquestioned 
proposition  that  its  property  cannot  be  taken  for  private  use, 
and  asserts  that  requiring  it  to  construct  this  trackage  takes  its 
property  for  private  use.  The  order  requires  the  right  of  way 
to  be  conveyed  to  the  railway  company;  and  the  right  of  way 
together  with  the  tracks  thereon  will  be  the  property  of  the  rail- 
way ccMnpany  and  become  a  part  of  its  railway  trackage  to  be 
operated  as  a  part  of  its  railway  system.  Property  taken  for 
such  purposes  is  taken  for  a  public  use.  Union  Lime  Co.  v. 
Chicago  &  N.  W.  K.  Co.  233  U.  S.  211,  58  L.  ed.  924,  34  Sup. 
Ct.  Eep.  522 ;  State  v.  Chicago,  M.  &  St  P.  K.  Co.  115  Minn. 
51,  131  N.  W.  859,  and  cases  cited  therein. 

The  company  seems  to  contend  that,  even  if  the  construc- 
tion of  a  sidetrack  to  an  industry  adjacent  to  its  right  of  way 
be  an  appropriation  of  property  to  a  public  use,  yet  the 
changes  in  the  tracks  and  the  additions  thereto  here  in  question 
are  not  for  a  public  use,  but  for  complainant's  private  benefit. 
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Where  the  owner  makes  such  an  addition  to  his  plant  that  addi- 
tional trackage  is  necessary,  we  are  unable  to  make  any  distinc- 
tion in  principle  between  the  duty  to  furnish  a  sidetrack  to  the 
original  plant  and  the  duty  to  furnish  it  to  the  new  plant.  The 
new  or  additional  plant  can  stand  in  no  worse  position  because 
constructed  by  the  owner  of  the  old  plant  than  if  constructed 
by  someone  not  connected  therewith.  The  company  also  argues 
that  the  proposed  tracks  can  serve  only  a  private  purpose,  for 
the  reason  that  they  will  be  surrounded  by  private  property,  and 
there  is  no  highway  by  which  the  public  can  gain  access  to  them. 
Whenever  such  highway  is  necessary,  it  can  be  provided. 

[2]  The  principal  contention  of  the  company,  however,  is  that 
it  cannot  be  compelled  to  bear  any  part  of  the  expense  of  con- 
structing the  proposed  sidetrack  without  infringing  the  consti- 
tutional inhibition  against  taking  private  property  for  public 
use  without  compensation.  The  question  is  whether  the  state 
under  its  police  power  may  require  the  company  to  provide  such 
sidetrack  facilities  to  industries  adjacent  to  its  tracks  as  shall  be 
found  to  be  necessary  and  reasonable  under  all  the  circumstances, 
and  may  apportion  the  necessary  expense  therefor  between  the 
company  and  the  industry  in  such  manner  as  shall  be  found  to 
be  reasonable,  without  compensation  to  the  company  other  than 
the  enhancement  in  the  value  of  its  property  which  will  follow 
from  the  sidetracks  becoming  a  part  of  such  property  and  from 
the  additional  business  brought  to  the  company.  That  the  addi- 
tional business  brought  to  the  company  will  be  of  a  substantial 
amount  in  this  case  appears  from  the  fact  that  complainant  paid 
the  company  more  than  $10,000  in  freight  charges  during  the 
year  preceding  the  initiation  of  these  proceedings,  and  that  the 
addition  to  the  plant  will  more  than  double  its  output.  The 
necessity  for  the  sidetracks  if  complainant  is  to  operate  its  plant 
successfully  is  not  questioned ;  and,  if  the  expense  therefor  may 
be  apportioned  between  the  industry  and  the  railroad,  the  rea- 
sonableness of  the  apportionment  is  not  questioned.  The  posi- 
tion of  the  company  is  that  it  cannot  be  required  to  bear  any 
part  of  such  expense. 

The  company  relies  largely  upon  the  decision  of  the  United 
States  Supreme  Court  in  Missouri  P.  R.  Co.  v.  Nebraska,  217 
U.  S.  196,  54  L.  ed.  727,  30  Sup.  Ct.  Rep.  461,  18  Ann.  Cas. 
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989.  The  statute  under  consideration  in  that  case  required  the 
railroad  company  to  construct  sidetracks  at  its  own  expense, 
wjien  application  was  made  therefor,  without  any  opportunity 
whatever  for  a  hearing  as  to  the  necessity  or  reasonableness  of 
the  proposed  expenditure.  Under  our  law  the  company  cannot 
be  required  to  construct  a  sidetrack  until  the  Commission,  after 
a  full  hearing  and  a  consideration  of  all  the  circumstances,  has 
determined  that  its  construction  is  necessary,  and  that  the  part 
of  the  expenditure  therefor  apportioned  to  the  company  is  rea- 
sonable. If  dissatisfied  with  the  determinaticm  made  by  the 
Conmiission,  the  company  may  have  the  entire  matter  reviewed 
by  the  courts.  We  think  there  is  a  wide  difference  between  the 
questions  involved  here  and  those  decided  in  the  case  cited. 

Complainant  relies  upon  the  decision  of  this  court  in  State  v. 
Chicago,  M.  &  St.  P.  R.  Co.  supra.  The  facts  involved  in  that 
case  were  so  ixearly  like  the  facts  involved  in  the  present  case 
that  we  think  the  decision  in  that  case  determined  the  controlling 
questions  in  the  present  case.  The  same  constitutional  objection 
to  the  proceeding  made  in  the  present  case  was  urged  without 
avail  in  that  case,  and  the  doctrine  of  that  case  leads  to  an  affirm- 
ance of  the  judgment  in  this  case.  The  final  solution  of  such 
problem  rests  with  the  Supreme  Court  of  the  United  States, 
and  we  shall  unhesitatingly  apply  the  rule  which  that  court  shall 
establish;  but  we  do  not  understand  that  that  court  has  held 
that  a  state,  in  the  exercise  of  its  police  power,  may  not  require 
a  railroad  to  provide  necessary  sidetrack  facilities  to  an  industry 
adjacent  to  its  tracks  upon  such  terms  as  shall  be  found  to  be 
reasonable  under  all  the  circumstances  and  after  a  full  hearing, 
althou^  such  terms  may  impose  a  part  of  the  expense  therefor 
upon  the  railroad.  See  Union  Lime  Co.  v.  Chicago  &  N.  W. 
R  Co.  233  U.  S.  211,  58  L.  ed.  924,  34  Sup.  Ct  Rep.  522. 

Judgment  affirmed. 
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MIKNIISOTA  RAIIiROAD  AND  IVAREHOUSB  COMMISSIOir. 

C.  p.  HUBBABD 

v. 

GEEAT  NORTHERN  RAILWAY  COMPANY. 

[A-2070.] 

Ra  tea  —  Railroads  —  Beniurrage  —  Notice. 

A  railroad  company  is  entitled  to  charge  denmrrage  where,  on  the 
day  of  the  arrival  of  a  car,  notice  by  mail  is  sent  to  the  consignee,  who 
does  not  order  the  oar's  removal  until  the  day  following  his  receipt  of 
the  notice. 

[December  29,  1016.] 

Application  to  be  relieved  from  payment  of  demurrage 
charge  of  $1 ;  denied. 

By  the  Commission:  This  is  an  application  by  complainant 
to  be  relieved  from  the  payment  of  $1  demurrage,  claimed  by 
the  respondent  to  have  accrued  on  Great  Northern  car  No. 
35728  consigned  to  complainant  and  received  by  respondent  in 
Minneapolis  June  13,  1916.  On  the  15th  it  was  placed  on 
respondent's  team  track,  and  on  the  same  day  a  notice,  by  postal 
card,  of  arrival  and  placement  of  the  car,  was  given  complain- 
ant by  mailing  the  same  at  Minneapolis,  properly  addressed  to 
complainant.  The  card  shows  its  mailing  at  3  p.  m«  on  the  15th, 
and  C.  F.  Hubbard  received  the  card  at  8:15  a.  m.  on  the  16th, 
and  on  the  17th  the  car  was  ordered  to  the  tracks  of  the  Chi- 
cago, Milwaukee,  &  St.  Paul  road.  Complainant  claims  that 
the  notice  does  not  take  effect  until  it  is  received.  In  all  legal 
proceedings  where  notice  by  mail  is  allowed,  it  is  the  general  rule 
that  the  depositing  of  the  notice  in  the  postoffiee,  properly  ad- 
dressed, with  postage  paid,  makes  the  notice  complete,  and  re- 
lieves the  party  required  to  give  notice  of  any  further  responsi- 
bility. The  Interstate  Commerce  Commission  has  held  this  to 
be  the  rule  in  service  of  demurrage  notices,  Ohio  Iron  &  Metal 
Co.  V.  Elgin,  J.  &  E.  E.  Co.  34  Inters.  Com.  Hep.  75.  Complain- 
ant refers  to  §  4373,  Gen.  Stat.  1913,  which  reads:  "Railroad 
companies  shall  within  twenty-four  (24)  hours  after  arrival  of 
any  car  or  cars,  give  notice  to  consignee  of  the  arrival  of  such  car 
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or  cars,  tc^ther  with  the  amount  of  freight  charges  due  thereon. 
The  notice  as  referred  to  in  this  act,  may  be  actual  or  con- 
structive. When  the  consignee  or  agent  is  personally  served 
with  notice  of  arrival  of  car  or  cars  at  or  before  six  (6)  p.  m. 
of  any  day,  free  time  shall  begin  at  seven  (7)  a.  m.  of  the  day 
after  such  notice  shall  have  been  given.  Constructive  notice 
consists  of  posting  notice  by  mail  to  consignee.  When  this  meth- 
od of  notice  is  adopted  there  shall  be  twenty-four  (24)  hours  ad- 
ditional free  time."  This  was  §  9  of  chapter  23  of  the  Laws  of, 
1907,  known  as  the  Minnesota  Reciprocal  Demurrage  Act.  This 
act  was  in  the  case  of  the  Hardwick  Farmers  Elevator  Co.  v.  Chi- 
cago, R.  I.  &  P.  R  Co.  110  Minn.  26,  124  X.  W.  819,  19  Ann. 
Gas.  1088,  declared  by  the  supreme  court  of  this  state  to  apply 
to  both  state  and  interstate  commerce.  The  Supreme  Court  of 
the  United  States  in  the  same  case,  on  an  appeal,  226  IT.  S.  426, 
57  L.  ed.  284,  46  L.R.A.(N.S.)  203,  38  Sup.  Ct  Rep.  174,  held 
the  act  imconstitutional,  and  the  Attorney  Ceneral  advises  the 
Commission  that  as  a  result  of  the  decisions  above  quoted  the 
act  is  invalid  in  its  entirety. 

This  Commission  therefore  holds  that  sufficient  notice  was 
given  of  the  placement  of  the  car  to  entitle  the  railroad  company 
to  the  $1  demurrage  which  it  claims. 


NEW  JERSJSY  BOARD  OF  PUBIilC  UTHilTT  OOMMISSIONBRS. 

BE  RULES,  EEGXJLATIONS,  AND*  RECOMMENDATIONS 
FOB  WATEB  UTILITIES. 

Service  —  Water  —  BtUea, 

Kules,  regulations,  aad  recommendations  as  to  service  bj  water 
utilities,  including  provisions  for  ownership,  location,  and  testing  of 
meters,  bills  for  service,  and  service  connections  from  main  to  curb, 
were  adopted  by  the  New  Jersey  Board  of  Public  Utility  Commission- 
ers, to  be  effective  March  10,  1917,  except  as  to  service  connections, 
wiiich  provisicms  are  to  be  effective  March  14,  1917. 

[February  13  and  19,  1917.] 

Bui^xSy  regulations,  and  recommendations  for  service  by  water 

ntiliti^ 
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Appearances :  S.  W.  Borden,  C.  P.  Bassett,  and  F.  C.  Kimball 
for  Lakewood  Water  Company ;  F.  C.  Kimball  and  C.  P.  Bassett 
for  Commonwealth  Water  Company;  F.  V.  Pitney  for  Morris 
Aqueduct  Company;  C.  K.  Oorbin  for  Bergen  Aqueduct  Com- 
pany, Bergen  Water  Company,  and  Glen  Bock  Water  Company, 
Inc. ;  G.  B.  Cade,  J.  G.  Campbell,  and  A.  S.  Henderson  for  New 
Jersey  Water  &  Light  Company ;  Wellington  La  Monte  for  Tin- 
tem  Manor  Water  Company;  W.  C.  Jones  for  Delaware  River 
Water  Company;  A.  W.  Cuddebach  for  Passaic  Water  Com- 
pany, Acquackanonk  Water  Company,  Montclair  Water  Com- 
pany, Little  Falls  Water  Company,  and  Butler  Water  Company ; 
H.  L.  Boissevaine  for  Monroe  Water  Company;  E.  E.  Carlyle 
for  Rumson  Improvement  Company;  J.  H.  Forsythe  for 
Stockton  Water  Company;  T.  Y.  Smith  for  General  Water 
Supply  Company;  A.  C.  Doller  for  Egg  Harbor  Water  Com- 
pany; M.  W,  Pharo  for  Woolwich  Water  Company,  Tuckerton 
Water  Company,  and  Jamesburg  Water  Company;  A.  Mundy 
for  Middlesex  Water  Company;  C.  G.  Justice  for  Glen  Lake 
Water  Plant ;  S.  A.  Applegate  for  Toms  River  Water  Company ; 
William  Curry  for  Shark  River  Water  Company;  H.  D.  El- 
dridge  for  Princeton  Water  Company;  W.  H.  Roth  for  Mon- 
mouth Water  Company;  B.  G.  Hall  for  Paulsboro  Water  Com- 
pany ;  M.  D.  Rudderow  for  Merchantville  Water  Company ;  S.  J. 
Franklin  for  Millville  Water  Company;  T.  E.  DeYoe  for  Sea 
Isle  City  Water  Company ;  E.  H.  Smith  and  T.  J.  Grayson  for 
New  Jersey  Water  Service  Company;  C.  F.  Sheppard  for 
Clementon  Springs  Water  Company ;  R.  W.  Edwards  for  Ocean 
City  Water  Company;  Joseph  Mayer  for  Point  Pleasant  Water- 
works Company;  W.  I.  Mason  for  Bound  Brook  Water  Com- 
pany ;  E.  H.  Hill  for  Maple  Shade  Water  Company ;  A,  B.  Allen 
for  Flemington  Water  Company;  E.  J.  Neighbor  for  German 
Valley  Water  Company;  S.  F.  Sharp  for  Pennington  Spring 
Water  Company ;  E.  F.  H.  Reeve  for  Mount  Holly  Water  Com- 
pany ;  J,  W.  Whelan  and  J.  H.  Townley  for  Elizabethtown  Wa- 
ter Company,  Raritan  Water  Company,  and  Piscataway  Water 
Company;  H.  R.  Cook  for  Watchung  Water  Company;  J.  W. 
Whelan  for  Plainfield  Union  Water  Company ;  D.  O.  French,  W. 
M.  Wherry,  and  H.  L.  De  Forest  for  Hackensack  Water  Com- 
pany; G.  G.  Stryker  for  Peoples  Water  Company;  A.  5.  Kean 
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for  Camden-GIassboro  Water  Company ;  S.  D.  Williams  for  town- 
ship of  South  Orange;  A.  Potter  for  town  of  Irvington;  William 
C.  Asper  for  town  of  Weehawken. 

By  the  Commission:  By  §  16  of  chapter  195,  Laws  of  1911, 
the  Board  has  power : 

"(e)  After  hearing,  by  order  in  writing,  to  fix  just  and  rea- 
sonable standards,  classifications,  regulations,  practices,  measuro- 
ments,  or  service  to  be  furnished,  imposed,  observed  and  fol- 
lowed thereafter  by  any  public  utility  as  herein  defined. 

"(f)  After  hearing,  by  order  in  writing,  to  ascertain  and  fix 
adequate  and  serviceable  standards  for  the  measurement  of  quan- 
tity, quality,  pressure,  initial  voltage  or  other  condition  pertain- 
ing to  the  supply  of  the  product  or  service  rendered  by  any  public 
utility  as  herein  defined,  and  to  prescribe  reasonable  regulations 
for  examination  and  test  of  such  product  or  service  and  for  the 
measurement  thereof. 

"(g)  After  hearing,  by  order  in  writing,  to  establish  rea- 
sonable rules,  regulations,  specifications  and  standards  to  secure 
the  accuracy  of  all  meters  and  appliances  for  measurements. 

"(h)  To  provide  for  the  examination  any  test  of  any  and  all 
appliances  used  for  the  measuring  of  any  product  or  service  of  a 
public  utility  as  herein  defined," 

Pursuant  to  the  authority  vested  by  the  statute,  the  Board 
gave  notice  to  all  public  utilities  furnishing  water  and  all  others 
interested  that  it  would,  on  Tuesday,  October  3,  1916,  hold  a 
hearing  for  the  purpose  of  considering  the  promulgation  of  rules 
and  regulations  governing  the  service  of  water  by  public  utilities, 
and  the  fixing  of  standards  for  such  service. 

As  a  preliminary  to  such  hearing  and  discussion,  a  list  of  sug- 
gested rules,  regulations,  and  recommendations  was  submitted 
to  all  water  utilities  in  the  state,  and  public  notice  given  to  mu- 
nicipal authorities  and  others,  and  full  opportunity  was  given 
for  objections,  suggestions,  and  recommendations. 

An  adjournment  was  taken  after  a  complete  discussion,  and 
further  objections  and  reconmiendations  were  received.  Follow- 
ing this,  opportunity  for  the  submission  of  briefs  was  afforded,  of 
which  privilege  many  utilities  availed  themselves.  Practically 
all  of  the  water  companies  doing  business  in  the  state  were  repre- 
sented- at  the  hearings  and  in  the  discussions.  The  proposed 
P.U.R.1917C. 
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rules,  exc^t  as  to  the  provision  coveiriiig  the  cost  of  installing 
services,  met  with  little  objection.  The  Board  has  carefully 
considered  the  objections  and  recommendations  oflFered,  and  after 
full  consideration  has  concluded  to  issue  an  order  putting  into 
effect  such  rules  and  regulations  as  it  deems  just  and  reasonable; 
reserving,  however,  for  further  cQnsideration  and  future  deter- 
mination the  form  of  subdivision  (b)  of  §  1,  which  covers  the 
question  of  whether  the  utility  or  consumer  shall  bear  the  cost  of 
installing  the  service  from  the  main  to  the  curb  line  and  the 
necessary  couplings  and  connections,  upon  which  subject  there 
was  much  difference  of  opinion,  and  considerable  objection  of- 
fered to  imposing  such  cost  on  the  utility.  The  rules  and  regula- 
tions now  promulgated  are  designed  to  cover  all  other  matters  pro- 
vided for  in  subdivisions  (e),  (f),  (g),  and  (h)  of  §  16  of  the 
Act  of  1911. 

The  Board  may,  however,  if  experience  demonstrates  the  neces- 
sity therefor,  approve  special  hiles  and  regulations  to  cover  local 
conditions  which  cannot  be  provided  for  by  general  rules. 

Part  L 

OenerdL 

Definiiian:  The  term  'Sitility*'  as  used  in  these  rules,  regula- 
tions, and  recommendations  includes  every  individual,  copartner- 
ship, association,  corporation,  or  joint  stock  company,  their  les- 
sees, trustees,  or  receivers  appointed  by  any  court  whatsoever, 
that  now  or  hereafter  may  own,  operate,  manage,  or  control  with- 
in the  state  of  New  Jersey,  any  water  plant  or  equipment  for 
public  use  under  privileges  granted  by  the  state  of  New  Jersey 
or  any  political  subdivision  thereof. 
/.  DiUy  of  the  Utility: 

(a)  It  shall  be  the  duty  of  every  utility  to  furnish  and  main- 
tain such  service,  including  facilities,  as  will  be  in  all  respects 
proper,  reasonably  adequate,  and  practically  sufficient  for  the 
accommodation  and  safety  of  its  patrons.  These  rules  neither 
enlarge  nor  limit  the  duties  now  imposed  upon  the  utilities,  but 
merely  serve  to  define  such  duties  and  to  determine  methods  for 
their  performance.  Each  utility  shall  inform  its  prospective 
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customers  where  peculiar  or  unusual  conditions  prevail  as  to  the 
conditions  under  which  service  may  be  obtained  from  its  system. 

(b)  In  proposed  rules,  regulations,  and  recommendations  sub- 
mitied  for  hearing,  a  rule  was  included  dealing  with  cost  of  serv- 
ice connections.  No  such  rule  is  prescribed  in  this  order,  but 
such  a  rule  will  be  made  the  subject  of  a  supplemental  order. 
[Post,  page  251]. 

(c)  The  company  may  require  a  written  application  for  serv- 
ice connection  before  same  is  made. 

//.  Identification  of  Property: 

(a)  Each  group  of  buildings  or  structures  shall  be  provided 
with  such  signs  as  will  definitely  display  the  name  of  the  operat- 
ing company. 

(6)  Each  public  hydrant  is  to  be  marked  with  a  serial  number 
and  one  or  more  initials,  indicating  the  municipality  in  which  it 
is  located,  and  where  there  are  two  or  more  systems  operating  in 
the  same  territory,  or  in  the  borderland  between  two  utilities 
where  there  may  be  doubt  as  to  ownership,  each  hydrant  shall 
be  so  marked  as  to  readily  identify  its  ownership. 
///.  Construction: 

Buildings  must  be  constructed,  and  machinery  aand  accessory 
apparatus  installed  and  maintained,  in  accordance  with  good 
standard  practice. 
IV.  Inspection: 

(a)  Each  utility  shall  inspect  its  equipment  and  facilities  at 
sufficiently  frequent  intervals  to  disclose  conditions,  if  existing, 
which  would  interfere  with  safe,  adequate,  and  proper  service. 
A  periodical  test  of  every  hydrant  shall  be  made  to  determine  its 
working  condition,  and  an  inspection  shall  be  made  of  each  valve 
in  the  distribution  system  to  determine  its  accessibility  for  opera- 
tion, and  its  operating  condition.  Such  inspections  and  tests 
shall  be  made  at  least  once  a  year  or  oftener,  if  required. 

(6)  Each  utility  shall  keep  in  its  operating  department  a 
record  of  the  location  of  each  valve  box  in  its  system.  This 
record  shall  consist  of  a  sketch  or  other  record  showing  its  posi- 
tion in  the  street,  with  measurements  from  some  fixed  object. 

(c)  Each  utility  shall  formulate  and  put  in  practice  a  compr^ 
hensive  and  definite  plan  for  flushing  hydrants  and  dead  ends  of 
P.U.R.1917C. 
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mains.     This  plan  for  flushing  may  be  combined  with  the  period- 
ical inspection  of  hydrants. 

(d)  A  complete  record  of  all  inspections  and  tests  shall  be  kept 
in  accordance  with  rule  XVIL 
F.  Operating  Records: 

(a)  Each  utility  shall  keep  a  record  of  the  time  of  starting  and 
shutting  down  the  principal  units  in  its  pumping  and  filtering 
plants,  together  with  records  of  quantities  of  water  pumped  or 
filtered  and  amounts  used  for  washing  of  filters.  These  records 
shall  also  include  information  as  to  pressures  maintained  at 
pumping  stations. 

(6)  Each  utility  shall  keep  a  record  of  all  interruptions  to 
service  on  its  entire  system  or  on  any  portion  thereof,  which  record 
shall  contain  the  time,  cause,  extent,  and  duration  of  the  inter- 
ruption. 

(c)  Eadii  utility  jshall  keep  a  record  of  all  accidents  happening 
in  or  about  or  in  connection  with  the  operation  of  its  property, 
filters,  or  service,  wherein  any  person  shall  have  been  killed  or 
injured  or  property  damaged  or  destroyed,  with  a  full  statement, 
as  far  as  possible,  of  the  causes  of  such  accidents  and  the  pre- 
caution, if  any,  taken  as  prevention  against  future  accidents  of 
similar  character. 

(d)  Each  utility  furnishing  water  service  shall  maintain  a 
graphic  recording  pressure  gauge  at  its  plant,  down-town  office, 
or  at  some  central  point  in  the  distributing  system  or  each  sub- 
division thereof,  where  continuous  records  shall  be  made  of  the 
pressure  in  the  mains  at  that  point 

Utilities  operating  in  municipalities  of  5,000  or  more  inhabi- 
tants shall  equip  themselves  with  one  or  more  graphic  recording 
pressure  gauges  in  addition  to  the  foregoing,  and  shall  make  fre- 
quent records,  each  covering  intervals  of  at  least  twenty-four, 
hours'  duration,  of  the  water  pressure  at  various  points  on  the 
system.  All  records  or  charts  made  by  these  meters  shall  be 
identified,  dated,  and  kept  on  file,  available  for  inspection  for  a 
period  of  at  least  two  years. 

These  records  shall  be  kept  as  specified  in  rule  XVIL 

yi.  Property  on  Consumers'  Premises: 

(a)  A  utility  may  refuse  to  connect  with  any  customer's  pip- 
P.U.R.1917C. 
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ing  system  when  it  is  not  in  accordance  with  the  plumbing  rules 
of  the  municipality  or  the  reasonable  rules  of  the  utility. 

The  utility  will  not  be  held  responsible  for  resulting  inade- 
quacy of  service  if  customers  make  additions  or  alterations  to 
the  equipment  on  their  premises  without  notifying  the  utility  of 
the  changes  or  additions,  and  the  installation  must  comply  with 
the  plumbing  rules  of  the  municipality  or  of  the  utility  furnish- 
ing the  service,  unless  such  rules  have  been,  after  investigation 
by  the  Commission,  declared  to  be  unreasonable. 

(b)  The  uiility  should  have  the  tight  of  access  to  customers^ 
premises  and  to  all  property  furnished  by  the  uiility  at  reason^ 
able  times  for  the  purpose  of  reading  meters  or  inspecting  or  re- 
placing appliances  used  in  connection  with  the  supply  of  service, 
or  for  the  removal  of  its  property  at  the  tune  service  is  to  be  ter- 
minated. The  customer  should  obtain  or  cause  to  be  obtained  all 
necessary  permits  needed  by  the  uiility  in  giving  it  access  to  the 
appliances  referred  to.  The  customers  should  not  permit  access 
to  the  meter  and  other  appliances  of  the  utility  except  by  au 
thorized  employees  of  tAe  uiility  or  properly  qualified  state  or 
local  inspectors.  In  case  of  defective  service,  customers  should 
not  interfere  with  the  apparatus  belonging  to  the  utility,  but 
should  immediately  notify  the  proper  parties  to  have  the  defect 
remedied. 

Part  IL 

Meters. 
VII.  Ownership: 

The  utility  shall,  without  charge,  furnish  and  install  each  cus- 
tomer supplied  with  water  on  a  measured  basis,  with  a  suitable 
meter  and  such  service  appliances  as  are  customarily  furnished 
by  the  utility  in  order  to  connect  the  customer's  equipment  with 
its  mains. 

Note. — Any  utility  now  furnishing  senrioe  through  meters  owned  by  cus- 
tomers must  arrange  to  take  over  the  same  by  January  1,  1918,  and  there- 
after own  and  maintain  all  service  meters.  This  rule  does  not  apply  to 
service  furnished  other  water-supply  systems. 

VII.  Location: 
All  meters  hereafter  placed  in  buildings  shall  be  located  in  the 

P.U.R.1917C. 
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cellar  or  first  floor,  as  near  as  possible  to  the  point  of  entrance  of 
the  service,  in  a  clean,  dry,  safe  place,  not  subject  to  great  varia- 
tion in  temperature,  so  located  as  to  be  easily  accessible  for  in- 
stallation or  disconnection  and  for  reading,  and  of  a  type  suitable 
for  the  purpose  and  location.  The  installation  of  meters  and 
connections  shall  be  in  accordance  with  the  reasonable  rules  of  the 
utility  furnishing  the  service. 

IX.  Testing  Equipment: 

Each  utility  having  more  than  one  hundred  meters  in  use  shall 
provide  and  maintain  suitable  and  adequate  facilities  for  test- 
ing its  water-service  meters,  including  a  complete  testing  equip- 
ment of  a  form  approved  by  the  Commission.  Utilities  may  co- 
operate in  arranging  for  such  facilities.  A  representative  of  the 
Commission  will  examine  and  calibrate  the  testing  apparatus, 
and  provide  same  with  a  serial  number  and  a  seal  having  the  date 
of  the  inspection  clearly  shown.  After  July  1,  1918,  tests  made 
with  uncertified  equipment  shall  not  be  deemed  authoritative. 

X.  Allowable  Error: 

No  water  meter  shall  be  placed  in  service,  nor  allowed  to  re- 
main in  service,  if  it  registers  more  tiian  103  per  cent  of  the 
water  passed  or  less  than  97  per  cent  on  full  capacity. 

XI.  Periodical  Tests: 

(a)  No  utility  furnishing  metered  water  service  shall  allow  a 
meter  to  remain  in  service  for  a  period  longer  or  for  a  registra- 
tion greater  than  that  specified  in  the  following  table,  without 
checking  it  for  accuracy  and  readjusting  it  if  found  to  be  in- 
correct beyond  the  limits  established  in  rule  X. 

f-inch  meter,  10  years  or  750,000  gals. 
1-inch  meter,  S  years  or  1,000,000  gals, 
l-inch  meter,  6  years  or  2,000,000  gals. 
All  meters  above  1  indi,  4  years. 

(6)  All  water  meters  in  service  on  or  after  July  1,  1917,  for 
which  there  is  no  record  of  test  within  five  years,  must  be  tested 
as  soon  thereafter  as  circumstances  will  permit,  and  in  all  cases 
within  two  years  from  July  1,  1917. 

(c)  Each  water-service  meter  installed  after  July  1,  1917, 

shall  have  been  tested  for  accuracy  by  the  utility  within  one  year 

prior  to  its  installation.     It  shall  also  be  inspected  by  the  utility 

for  proper  connections,  mechanical  conditions,  and  suitableness 

of  location  within  thirty  days  after  in8tallati<Mi. 

P.U.R.1917C.  ^  , 
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XII.  Bequest  Tests: 

Each  utility  shall,  without  diarge,  make  a  test  of  the  accuracy 
of  a  meter  up<m  request  of  a  customer,  provided  such  customer 
does  not  make  a  request  for  tedt  more  frequently  than  once  a  year. 
A  report  giving  the  results  of  such  tests  shall  be  made  to  the 
customer,  and  a  complete  record  of  such  tests  shall  be  kept  in 
accordance  with  rule  XVII. 

XIII.  Tests  hy  Commission: 

Upon  formal  application  by  any  customer  to  the  Board  of 
Public  Utility  Commissioners,  a  test  will  be  made  of  the  cus- 
tomer's meter  by  an  inspector  e^lployed  by  the  Board,  such  test 
to  be  made  as  soon  as  possible  after  receipt  of  the  application. 
For  such  test  a  fee  of  $1  shall  be  paid  by  the  customer  at  the 
time  application  is  made  for  the  test ;  this  fee  to  be  retained  if 
the  meter  is  found  to  be  slow  or  correct  within  the  allowable 
limits.  If  the  meter  is  found  to  be  fast  beyond  the  allowable 
limits,  the  fee  of  $1  will  be  returned  to  the  customer  and  col- 
lected fiGm  the  utility  owning  the  meter.  Each  meter  to  be  so 
tested  is  to  be  removed,  and  will  be  tested  by  an  inspector  of  the 
Board,  using  the  nearest  certified  testing  apparatus.  In  cer- 
tain cases,  tests  will  be  made  with  portable  test  meters.  In  cases 
of  dispute,  however,  as  to  the  accuracy  of  such  meter,  the  test 
made  with  the  certified  testing  apparatus  shall  be  considered  the 
correct  one.  The  customer  will  be  notified  when  the  test  is  to  be 
made,  and  should  have  a  representative  present  to  witness  the 
test. 

XIV.  Changing  Meters: 

No  utility  shall  make  any  charge  for  replacing  a  meter  where 
such  replacement  is  requested  by  a  customer,  unless  the  meter 
first  referred  to  has  been  in  use  less  than  one  year,  in  which  case  a 
reasonable  charge  may  be  made  to  cover  the  actual  expense  of 
making  the  change* 

XV.  Meier  Dials: 

Meter  dials  shall  read  in  United  States  gallons  or  in  cubic  feet. 

Note. — It  is  recomm^ded  that,  wherever  possible  in  future,  meters  be 
used  which  indicate  gallons  instead  of  cubic  feet. 

XVI.  Meter  Test  Records: 

Whenever  a  water-service  meter  is  tested,  the  original  test 

record  shall  be  kept  as  specified  in  rule  XVII.,  giving  the  in- 
P.UJ1.1917C. 
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formation  necessary  for  identifying  the  meter,'  the  reason  for 
making  the  test,  the  reading  of  the  meter  before  being  disturbed, 
and  the  accuracy  of  the  meter,  together  with  all  data  taken  at  the 
time  of  the  test.  This  record  mtist  be  sufficiently  complete  to 
permit  the  convenient  checking  of  the  methods  employed  and 
the  calculations  made.  A  record  shall  also  be  kept  showing  the 
full  history  of  each  meter  and  indicating  the  date  of  the  purchase, 
manufacture,  size,  serial  number,  various  places  of  installation 
with  dates  of  installation  and  removal  and  the  reason  for  such 
removal,  and  the  date  and  general  results  of  all  tests.  A  report 
shall  be  made  to  the  Board  at  quarterly  intervals,  giving  a  sum- 
mary of  the  results  of  the  tests.  Blank  forms  will  be  furnished 
by  the  Board  on  which  reports  are  to  be  mada 
XVI L  Records  and  Reports: 

All  records  required  by  these  rules  shall  be  kept  within  the 
state  at  an  office  or  offices  of  the  utility  located  in  the  territory 
served  by  it,  unless  otherwise  specially  authorized  by  the  Com- 
mission, and  shall  be  open  for  examination  by  the  Commission 
or  its  inspectors.  Each  utility  shall  notify  the  Commission  of 
the  office  or  offices  at  which  the  various  classes  of  records  are 
kept 

Part  m. 

Bills  for  Service. 

XT  III.  Metered  Service: 

Bills  for  metered  service  shall  be  rendered  at  least  once  each 
quarter,  and  shall  show  the  readings  of  the  meter  at  the  beginning 
and  end  of  the  period  for  which  the  bill  is  rendered,  and  shall  give 
the  dates  on  which  the  readings  were  taken.  Bills  shall  also 
show  the  gross  amount  charged,  and  the  net  amount  after  de- 
ducting the  discount,  if  any,  allowed  for  prompt  payment 

When  a  bill  is  rendered  a  second  time,  covering  a  period  for 
which  a  bill  has  been  rendered,  the  period  shall  be  clearly  stated 
on  the  bill. 

The  basis  of  computing  bills  for  metered  service  shall  be  the 
same  as  indicated  by  the  meter  dials ;  that  is,  if  meters  register  in 
cubic  feet,  the  bills  shall  be  made  out  in  cubic  feet,  or,  if  the  in- 
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dication  is  in  gallons,  the  bills  shall  be  made  ont  in  gallons,  un- 
less otherwise  authorized  by  the  Commissioxu 

XIX.  Instruction: 

Each  utility  supplying  service  through  meters  shall  adopt  some 
method  to  inform  its  customers  as  to  the  methods  of  reading 
meters,  either  by  printing  on  bills  a  description  of  the  method  of 
reading  meters  ot  a  notice  to  the  effect  that  the  methods  will  be 
readily  explained  on  application.  It  is  recommended  that  an 
exhibition  meter  he  kept  on  display  in  each  office  maintained  by 
a  water  utility. 

XX.  Flat  Rate  Service; 

Bills  for  service  on  a  flat  or  fixture  rate  basis  shall  be  based 
upon  inspection.  This  inspection  shall  be  made  at  least  once  in 
three  years,  and  shall  be  sufficiently  comprehensive  to  determine 
what  changes,  if  any,  have  been  made  in  the  fixtures  served.  The 
record  of  diis  inspection  shall  be  kept  upon  cards,  slips,  or  in  a 
book  especially  provided  for  this  purpose,  and  shall  show:  (1) 
The  customer's  name,  (2)  the  address,  (3)  the  description  of  the 
property,  whether  store,  factory,  residence,  fountain,  hydrants, 
etc.,  (4)  a  list  of  the  fixtures,  with  the  rate  charged  for  each. 
Bills  for  flat-rate  service  may  be  rendered  annually,  semi- 
annuSilly,  or  quarterly. 

SUPPLEMENTAL  REPORT. 

By  order  dated  February  13,  1917,  the  Board  put  into  effect 
rules,  r^ulations,  and  reconmiendations  for  the  control  of  water 
utilities,  but  reserved  for  further  consideration  subdivision  (b), 
article  1,  of  such  rules. 

After  ample  opportunity  for  discussion,  and  after  full  consid- 
eration of  all  the  matters  suggested  and  arguments  adduced,  the 
Board  concludes  that  subdivision  (b)  of  article  1  should  read  as 
follows:  "(b)  TTpon  making  service  connections,  the  tapping  of 
the  main  shall  be  done,  and  the  curb  cock  and  couplings,  the 
service  lines  from  main  to  curb,  curb  stopcock  and  couplings  and 
curb  box  shall  be  furnished  and  placed  by  the  utility  or  its  agent 
at  the  expense  of  the  utility;  the  remainder  of  the  service  con- 
nection to  building  shall  be  placed  by  the  utility,  but  the  exact 
cost  thereof  shall  be  paid  by  the  owner.  The  municipal  charge, 
if  any,  for  permission  to  open  the  street,  shall  be  paid  by  the 
P.U.R.1917C. 
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applicant  Whenever  a  tap  is  made  throng  whieh  regular 
service  is  not  immediately  desired,  the  applicant  shall  bear  the 
entire  expense  of  tapping  the  main,  laying  and  maintaining  the 
service  pipes,  couplings,  and  connections,  but  shall  be  entitled  to 
a  refund  for  such  part  as  the  utility  is  hereinbefore  required  to 
assume  whenever  regular  service  is  begun." 

Upon  the  question  covered  by  the  rule  suggested,  there  is  no 
uniformity  of  practice  or  opinion  of  the  utilities  of  the  state. 
Some  install  and  pay  for  the  service  and  connections  from  the 
main  to  the  curb,  some  require  the  owner  of  the  premises  to  pay 
the  entire  cost  thereof,  and  some,  indeed,  have  sought  to  impose 
in  addition  the  initial  cost  of  supplying  and  s^ing  liie  meter 
on  the  consumer. 

'Nor  is  there  uniformity  of  rulings  on  this  question  by  the 
r^ilatory  bodies  of  the  country.  Probably  because  of  varying 
conditions  and  resultant  practices  that  have  grown  up  in  diffei^ 
ent  sections  of  the  country,  we  find  that  Commissions  have,  for 
a  variety  of  reasons  assigned,  adopted  rules  providing,  in  some 
instances,  that  the  utility  shall  bear  the  cost  of  service  installa- 
tions, and,  in  other  instances,  that  the  ccmsumer  shall  bear  the 
cost  in  part  or  whole. 

In  the  discussions  on  this  subject,  both  orally  at  the  hearings 
and  subsequently  in  writing,  the  representatives  of  the  utilities 
of  this  state  appear  unanimous  in  the  conclusion  that,  after  it 
is  installed,  the  service  should  be  under  the  control  of  the  utility, 
and  that  it  should  be  charged  with  the  duty  of  maintaining  and, 
when  necessarj',  of  replacing  it.  Some  of  them  argued  that, 
after  installation  at  the  expense  of  the  consumer,  the  service 
should  immediately  become  the  property  of  the  utility,  which 
should  thereafter  assume  all  responsibility  therefor. 

It  would  appear  from  these  lines  of  reasoning  that  the  utilities 
recognize  generally  the  desirability,  if  not  the  necessity,  of  the 
service  being  under  the  control  of  the  utility  with  respect  to  its 
original  installation  and  maintenance,  in  order  that  proper  serv- 
ice may  be  assured. 

There  can  be  no  question  of  the  desirability  of  the  utility  con- 
trolling in  these  matters.  Conditions  that  have  arisen  by  reason 
of  improper  services  have  been  repeatedly  brought  to  our  atten- 
tion by  complaints  of  consumers.  Conflicts  arise  as  to  responsi- 
P.U.R.19170. 
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bility  for  inadequate  service  where  the  consumer  installs  the 
service  and  the  company  disclaims  responsibility  therefor.  These 
would  all  be  obviated  if  the  utility,  which  is  the  only  one  having 
the  privilege  to  use  public  highways  for  the  purpose,  installs  the 
line. 

It  is  the  practice  of  some  of  the  largest  utilities  to  install  serv- 
ices at  their  own  expense. 

The  Public  Service  Electric  Company  installs  the  service 
from  the  curb  to  the  house,  provided  it  does  not  exceed  30  feet 
in  length. 

In  Stein  v.  Consolidated  Gas  Co.  P.XJ.R.1916D,  80,  this 
Board  decided  that  the  utility  should  pay  the  cost  of  the  conduit 
and  cable  from  the  curb  line  into  the  building,  if  the  distance 
is  not  greater  than  80  feet. 

It  has  been  the  practice  with  gas  companies  operating  in  cities 
and  towns  to  bear  the  entire  cost  of  installing  the  service  to  the 
house,  unless  it  should  be  of  unusual  length. 

In  Titus  V.  New  Jersey  Gas  Co.  3  N.  J.  P.  U.  C.  R.  p.  179, 
this  Board  said:  "After  hearing,  and  full  consideration  of  all 
the  facts  brought  out,  the  Board  is  of  opinion  that  any  charge 
for  that  portion  of  the  service  connection  lying  between  the 
curb  lines  is  improper,  and  that  the  entire  cost  of  that  portion 
of  the  service  must  be  borne  by  the  gas  company.  With  refer- 
ence to  the  portion  of  the  service  connection  from  the  curb  line 
into  the  building,  it  is  not  so  clear  that  the  company  is  in  duty 
bound  to  pay  the  entire  cost.  This  distance  varies  considerably, 
some  buildings  being  located  but  a  short  distance  from  the  curb 
line  and  others  being  located  some  distance  back.  It  does  not 
appear  entirely  just  to  burden  all  of  the  customers  of  a  company 
with  an  excessive  cost  for  a  service  connection  occasioned  bv  the 
location  of  the  building  at  some  distance  back  from  the  curb." 

In  Lane  v.Tuckerton  Water  Co. P.TT.R.1916E, 456  (abstract), 
this  Board  concluded  that  the  water  company  should  clean  out 
the  servJto  as  part  of  its  duty  to  supply  water. 

In  Gillmore  v.  Hackensack  Water  Co.  P.TT.R.1916B,  21,  this 
Board  decided  that  the  practice  of  the  utility  in  requiring  the 
owner  of  the  property  to  pay  for  the  installation  of  the  service 
within  the  street  lines  and  the  stopcock  could  not  be  approved 
as  a  just  and  reasonable  charge. 

P.U.R.1917C. 
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From  the  foregoing  it  will  appear  that  the  Board  has  given 
consideration  to  the  question  here  discussed  as  applied  to  various  . 
kinds  of  public  utilities,  and  has  uniformly  found  that  so  much 
of  the  service  as  lies  within  the  curb  lines  should  be  paid  for 
by  the  utility.  After  further  consideration,  we  are  unable  to 
conclude  that  this  rule  is  unfair  and  unreasonable.  It  appears 
to  us  to  be  manifestly  just  and  reasonable,  and  in  aoc(Hrd  with 
good  utility  practice,  and  calculated  to  result  more  advanta- 
geously both  to  the  utility  and  the  consumer  than  any  other  rule. 

It  follows,  of  course,  that  expenditures  actually  made  for  the 
installation  of  services  may  be  capitalized,  and  should  be  given 
due  consideration  in  a  proceeding  for  the  ascertainment  of  just 
and  reasonable  rates. 

A  supplemental  order  will  issue  incorporating  in  the  rules 
and  regulations  heretofore  adopted  and  promulgated  the  pro- 
vision above  set  forth. 

PART  IV. 

ComparUes'  Rides  and  RegtUaiions,  Proposed  hy  ihe  Board  of 
Pvhlic  Utility  Commissioners. 

In  order  that  the  utilities  may  conduct  their  relations  with 
their  customers  with  the  least  amount  of  friction,  and  with 
equity  to  both  the  utility  and  the  customer,  it  is  suggested  that, 
so  far  as  applicable,  the  following  rules  and  r^ulations  be 
adopted  by  the  utilities.  Where  any  rule  or  regulation  is  not 
applicable  in  a  specific  case,  it  may  be  omitted,  but  it  is  the  in- 
tent of  the  proposed  rules  to  cover  the  matters  which  come  gen- 
erally within  the  scope  of  reasonable  rules  and  regulations. 

It  is  not  intended  that  the  following  rules  and  regulations  shall 
form  part  of  the  Board's  orders,  unless  some  such  rule  or  regu- 
lation is  definitely  set  forth  as  part  of  an  order  in  the  preceding. 
The  preceding  (pages  S  to  26)  [ante  P.  TJ.  R.  pages  242  to  254] 
contain  all  rules  and  regulations  which  have  the  force  of  an 
order  of  the  Board. 

Under  the  heading  "Service,"  conditions  are  mentioned  under 
which  service  may  be  discontinued.  Such  discontinuance  should 
not  be  arbitrary,  but  reasonable  notice  should  be  given  in  every 
case  in  order  that  the  customer  may  have  opportunity  to  correct 

P.U.R.1917C. 

Digitized  by  VjOOQIC 


BE  WATER  UTILITIES.  255 

or  remove  the  condition  giving  cause  for  discontinuance,  or,  in 
the  event  of  disagreement,  to  submit  the  matter  in  dispute  to 
this  Board. 

In  suggesting  the  following  rules  and  regulations  it  is  not 
intended  that  their  adoption  will  preclude  the  Board  from  issu- 
ing orders  inconsistent  therewith  where  it  appears  that  enforce- 
ment of  a  rule  or  rules  under  circumstances  existing  in  particu* 
lar  cases  would  be  inequitable. 

Proposed  Rules  and  ReguUUions  to  Be  Adopted  by  Water 

UtUUies. 

1.  Application  for  Service  Connection. — Written  application 
for  service  connection  shall  be  made  to  the  utility  before  any 
such  connection  shall  be  installed. 

2.  Service  Connection. — ^A  service  line  will  be  used  to  supply 
a  single  customer  only,  and  no  customer  shall  be  supplied  by 
more  than  one  service  line  unless  agreed  upon  between  the  cus- 
tomer and  utility. 

"Customer^'  as  used  herein  shall  be  the  party  contracting  for 
service  to  a  property  as  hereinafter  classified,  t.  e., 

(a)  A  building  under  one  roof  owned  by  one  party  and  occu- 
pied as  one  business  or  residence,  or 

^fc)  A  combination  of  buildings  owned  by  one  party  in  one 
common  inclosure  occupied  by  one  family  or  business,  or 

(c)  The  one  side  of  a  double  house^  having  a  solid  vertical 
partition  wall,  or 

(d)  A  building  owned  by  one  party  of  more  than  one  apart- 
ment and  using  in  common  one  hall  and  one  entrance,  or 

(e)  A  building  owned  by  one  party  having  a  number  of  apart- 
ments or  offices  and  xising  in  common  one  hall  and  one  or  more 
means  of  entrance. 

Where  two  or  more  customers  are  supplied  through  a  single- 
service  line,  any  violation  of  the  rules  of  the  utility  with  refer- 
ence to  either  or  any  of  said  customers  shall  be  deemed  a  viola- 
tion as  to  all,  and  the  utility  may  take  such  action  as  can  be 
taken  for  a  single  customer. 

Stopcocks  at  curb  line  and  in  branch  service  are  for  exclusive 

use  of  the  utility,  and  attention  is  directed  to  the  following  pro- 

visicm  of  the  statute  of  the  state  of  New  Jersey,  approved  April 
P.U.R.1917C. 
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8,  1903,  forbidding  interference  with  a  utility's  property,  to 
wit:  ^Any  person  or  persons  who  shall,  without  permission, 
connect  or  disconnect  the  meter  pipe  or. conduits  of  any  gas  or 
water  utility,  or  in  any  other  manner  without  such  permit  tam- 
per or  interfere  with  the  meters,  pipes  or  conduits,  or  who  shall 
without  permit  connect  with  tiie  meter  pipe  or  conduits  of  such 
company  by  pipes,  conduits  or  other  instruments  for  the  purpose 
of  obtaining  power  or  electrical  current  or  gas  or  water,  with 
intent  to  defraud  such  company  or  companies,  shall  be  guilty  of 
a  misdemeanor." 

Service  pipes  will  not  be  installed  when  the  service  pipe  passes 
over  or  through  premises  which  at  the  time  may  be  the  property 
of  persons  other  than  the  owner  of  the  premises  to  be  supplied, 
unless  the  owner  of  the  premises  supplied  assumes  the  liability. 

3.  Service. — ^Where  a  water  connection  has  been  previously 
installed  and  water  is  desired,  a  proper  application  must  be 
signed  by  the  person  occupying  the  premises  to  be  supplied,  or 
by  the  owner,  if  charges  for  service  are  to  be  paid  by  him. 

All  contracts  or  agreements  covering  water  supply  shall  e3q)ire 

on  the  first  day  of next  succeeding  the  date  of 

said  contract  or  agreement,  but  all  contracts  or  agreements  shall 
continue  in  force  from  year  to  year  after  the  expiration  of  that 
date,  unless  thirty  days'  notice  in  writing  is  given  by  either 
party  of  a  desire  to  terminate  the  contract  on  next  succeeding 

first  day  of ;  provided,  that  nothing  herein  shall 

be  construed  to  prevent  the  making  of  contracts  for  extensions 
of  service  or  other  special  conditions. 

When  the  supply  of  water  is  to  be  temporarily  cut  oflF,  notice 
will  be  given,  when  practicable,  to  all  customers  affected  by  the 
shutting  off,  stating  the  probable  duration  of  the  interruption  of 
service,  and  also  the  purpose  for  which  the  shut-off  is  made. 

A  supply  of  water  for  building  or  other  special  purposes,  ex- 
cept on  a  lot  or  premise  already  supplied  with  water  by  meter, 
must  be  specially  applied  for. 

All  use  of  water  other  than  by  the  applicant,  or  for  any  pur- 
pose or  upon  any  premises  not  stated  or  described  in  the  appli- 
cation, must  be  prevented  by  hincu  The  applicant  will  be  liable 
for  the  amount  of  water  used  in  conformity  with  the  schedule 

of  rates  or  tariffs  of  the  utility. 
P.U.R.1917C. 
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Service  under  an  application  may  be  discontinued  for  any 
of  the  following  reasons : 

(a)  For  the  use  of  water  for  any  other  property  or  purpose 
than  that  described  in  the  application. 

(6)  Under  the  flat-rate  service,  for  addition  to  such  property 
or  fixtures,  or  increase  in  the  use  to  be  made  of  water  supply 
without  notice  to  the  utility. 

(c)  For  wilful  waste  of  water  through  improper  or  imperfect 
pipes,  fixtures,  or  otherwise. 

(d)  For  failure  to  maintain,  in  good  order,  connections,  serv- 
ice lines,  or  fixtures  owned  by  the  applicant. 

(e)  For  molesting  any  service  pipe,  meter,  curb  stopcock,  or 
seal  or  any  other  appliance  of  the  company. 

(/)  In  case  of  vacancy  of  premises. 

(g)  For  neglecting  to  make  or  renew  advance  payments  or 
for  nonpayment  for  water  service^  or  any  other  charges  accruing 
under  the  application. 

(h)  For  refusal  of  reasonable  access  to  property  for  purposes 
of  inspecting  or  for  reading,  caring  for,  or  removing  meters. 

Water  will  be  turned  oif  from  any  premises  upon  the  written 
order  of  the  applicant  without  in  any  way  affecting  the  existing 
agreement  for  service. 

As  necessity  may  arise,  in  case  of  breakdown,  emergency,  or 
for  any  other  unavoidable  cause,  the  company  shall  have  the 
right  to  temporarily  cut  off  the  water  supply  to  make  necessary 
repairs,  connections,  etc. ;  but  the  utility  will  use  all  reasonable 
and  practicable  measures  to  notify  the  consumer  of  such  discon- 
tinuance of  service.  All  persons  having  boilers  within  their 
premises  not  supplied  by  a  tank  or  cistern  are  hereby  cautioned 
against  collapse.  In  such  case  the  utiliiy  will  not  be  liable  for 
any  damage  or  inconvenience  suffered. 

Service  will  be  renewed  under  a  proper  application  when  the 
'Conditions  under  which  such  service  was  discontinued  are  cor- 
rected, and  upon  the  payment  of  all  proper  charges,  provided  in 
the  schedule  of  rates  or  tariffs  of  the  utility,  due  from  the  appli- 
cant. 

4.  Meter. — Meters  shall  be  conveniently  located  at  the  point 
approved  of  by  the  utility  so  as  to  control  the  entire  supply,  and 
a  proper  place  and  protection  for  the  meter  shall  be  provided  by 
P.U.R.1917C.  17 
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the  applicant,  unless  the  meter  is  to  be  installed  at  the  curb.  A 
way  stopcock  or  gate  valve  shall  be  placed  on  the  service  line 
on  the  street  side  of  and  near  the  meter,  and  a  stop  and  waste 
cock  or  valve  on  the  other  side  of  the  meter.  A  suitable  check 
valve  shall  be  placed  between  the  stop  and  waste  cock  or  valve 
and  the  meter  if  required  by  the  utility. 

If  a  check  valve  is  required,  a  safety  valve  should  be  inserted 
at  some  convenient  point  on  the  house  piping  to  relieve  excess 
pressure  due  to  heating  water. 

Meters  will  be  maintained  by  the  utility  so  far  as  ordinary 
wear  and  tear  are  concerned,  but  damage  due  to  freezing,  hot 
water,  or  external  causes  shall  be  paid  for  by  the  customer. 

The  charge  for  the  reinstallation  or  changing  of  a  meter  w^heu 
removed  because  damaged  in  any  way,  due  to  n^ligence  of  cus- 
tomer, shall  be  $1  for  meters  1"  in  diameter  and  smaller,  and  f$2 
per  inch  in  diameter  or  fraction  thereof  for  meters  larger  than 
1",  which  charge  shall  include  testing  of  the  repaired  meter. 

In  case  of  a  disputed  account  involving  a  question  as  to  the 
accuracy  of  a  meter,  such  meter  will  be  tested  upon  the  request 
of  the  applicant,  in  conformity  with  the  provisions  of  the  rules 
and  regulations  pertaining  to  water-service  utilities  of  the  Board 
of  Public  Utility  Commissioners  of  New  Jersey.  In  the  event 
that  the  meter  so  tested  is  found  to  havcf  an  error  in  the  regis- 
tration in  excess  of  3  per  cent,  the  bills  will  be  corrected  accord- 
ingly. 

Customers  may  test  the  accuracy  of  a  meter  at  any  time  by 
drawing  water  until  the  meter  registers  one  or  more  cubic  feet. 
Each  cubic  foot  of  water  equals  approximately  7^  gallons  or 
weighs  62|  pounds. 

Where  water  is  furnished  by  flat  rate,  the  utility  shall  have 
the  right  to  install,  maintain,  and  inspect  a  meter  to  determine 
the  quantity  supplied,  and  the  applicant  shall  provide  a  suitable 
location  therefor.  The  utility  reserves  the  right  to  change  from 
flat-rate  service  to  metered  service  at  any  time  under  uniform, 
nondiscriminatory  rules. 

Where  water  is  furnished  by  a  meter  the  quantity  recorded 

by  it  shall  be  taken  to  be  the  amount  passing  the  meter,  except 

where  the  meter  has  been  found  to  be  registering  inaccurately 

or  has  ceased  to  register.  In  such  cases  the  quantity  may  bet 
P.U.R.1917C. 
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determined  by  the  average  registration  of  the  meter  when  in 
order,  or  by  such  fair  and  reasonable  method  as  shall  be  based 
upon  the  best  information  obtainable.  Where  excessive  leak- 
age has  been  found,  adjustments  may  be  made. 

5.  Flat-Rate  Contracts. — Customers  supplied  with  water  un- 
der a  flat-rate  contract  will  not  be  permitted  to  use  the  water  for 
any  other  purpose  than  stated  in  the  application  or  agreement; 
nor  to  supply  water  in  any  way  to  any  other  person,  house,  oi 
premises  without  a  written  permit  from  the  utility.  No  addi- 
tions, alterations,  or  extensions  shall  be  made  or  caused  to  be 
made  in  any  water  pipes  or  fixtures  without  giving  notice  of 
such  proposed  addition  or  alteration,  and  the  rate  charged  will 
be  proportioned  from  the  date  on  which  the  additions  and  exten- 
sions are  made. 

"Customer"  as  referred  to  herein  is  defined  as  follows: 

(a)  A  building  under  one  roof  owned  by  one  party  and  occu- 
pied as  one  business  or  residence;  or 

(6)  A  combination  of  buildings  owned  by  one  party  in  one 
common  inclosure  occupied  by  one  family  or  business ;  or 

(c)  The  one  side  of  a  double  house  having  a  solid  vertical 
partition  wall;  or 

(d)  A  building  o^vned  by  one  party  of  more  than  one  apart- 
ment and  using  in  common  one  hall  and  one  entrance;  or 

(e)  A  building  owned  by  one  party  having  a  number  of  apart- 
ments OP  offices  and  using  in  common  one  hall  and  one  or  more 
means  of  entrance. 

Water  will  not  be  furnished  where  pipes  are  fnferior,  the 
plumbing  defective,  or  the  faucets,  water-closets,  or  other  fix- 
tures leaky  or  imperfect,  and,  when  such  conditions  are  discov- 
ered, the  supply  of  water  will  be  cut  off  or  a  meter  installed, 
unless  immediate  repairs  are  made. 

No  rebate  will  be  allowed  customers  using  water  under  a  flat- 
rate  contract  for  temporary  discontinuance  of  service,  unless  the 
water  is  turned  off  and  on  by  an  agent  of  the  utility  upon  writ 
ten  application  to  the  utility's  office,  for  which  ser\'ice  a  charge 
of  $1  will  be  made.  Customers  will  be  held  responsible  for  all 
charges  accruing  for  water  service  until  written  notice  has  been 
given  to  the  office  of  the  utility  to  discontinue  the  supply  or 
notice  has  been  given  of  a  change  of  occupancy  of  said  premises. 
P.U.R.1917C. 
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The  paragraph  relating  to  rebates  is  not  to  apply  to  seasonal 
resorts  where  the  flat-rate  contracts  are  for  the  season  or  con- 
tract period,  and  where  houses  are  only  occupied  during  a  por- 
tion of  the  contract  period. 

6.  Bills, — If  a  bill  remains  unpaid  for  a  period  of  over  fifteen 
days  after  mailing  or  presentation,  notice  will  be  served  or 
mailed  that  unless  the  bill  is  paid  within  seven  days  from  date 
of  such  notice  the  water  supply  will  be  discontinued.  When  the 
water  is  turned  oflf  under  such  conditions,  it  will  remain  off  until 
the  aqiount  owing  is  paid  in  full  or  until  satisfactory  arrange- 
ments for  payment  have  been  made. 

7.  Discounts  for  Prompt  Payment, — 

(i)  Where  the  published  schedule  of  rates  provides  for  a 
discount  for  prompt  payment  of  bills  the  discount  shall  be 
allowed : 

(a)  Where  the  net  amount  due  is  paid  or  tendered,  on  or 
before  the  last  day  provided  by  such  schedule,  at  an  office  of  the 
utility  during  ordinary  business  hours.  If  such  last  day  shall 
fall  upon  a  holiday,  the  discount  period  shall  extend  to  the  next 
ensuing  business  day. 

(6)  When  the  net  amount  due  is  mailed  to  an  office  of  the 
utility  in  time  to  arrive  at  such  office  during  ordinary  business 
hours  on  or  before  such  last  day  allowed  by  such  schedule,  the 
time  of  transit  by  mail  is  to  be  assumed  to  be  in  accordance  with 
postoffice  schedule  or  time-table.  The  postoffice  date  stamped 
by  the  sending  office  will  determine  the  date  and  time  of  mail- 
ing. The  envelop  in  which  such  payment  has  been  mailed  will 
be  preserved  by  the  utility  in  each  case  in  which  it  may  refuse 
to  allow  a  discount  on  the  ground  that  the  time  allowed  by  the 
schedule  of  rates  has  been  exceeded. 

(2)  If  payment,  as  above  provided,  be  made  by  a  check  which 
is  dishonored,  the  customer  shall  forfeit  his  right  to  claim  the 
discount. 

(3)  Where  the  published  schedule  of  rates  provides  for  a 
penalty  for  nonpayment  of  bills,  this  penalty  shall  be  imposed : 

(a)  When  the  net  amount  is  not  paid  or  tendered  on  or  before 

the  last  day  provided  by  such  schedule  at  an  office  of  the  utility 

during  ordinary  business  hours.     If  such  last  day  fall  upon  a 
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holiday,  the  penalty  period  shall  not  begin  until  after  the  next 
ensuing  business  day. 

(6)  When  the  net  amount  due  is  not  mailed  to  an  office  of 
the  utility  in  time  to  arrive  at  such  office  during  ordinary  busi- 
ness hours  or  before  such  last  day  allowed  by  such  schedule,  the 
time  of  transit  by  mail  is  to  be  assumed  to  be  in  accordance  with 
postoffice  schedule  or  time-table.  The  postoffice  date  stamped  by 
the  sending  office  will  determine  the  time  and  date  of  mailing. 
The  envelop  in  which  such  payment  has  been  mailed  will  be  pre- 
served by  the  utility  in  each  case  in  which  it  may  impose  the 
penalty  on  the  ground  that  the  time  allowed  by  the  schedule  of 
rates  has  been  exceeded. 

(c)  If  payment,  as  above  provided,  be  made  by  a  check  which 
is  dishonored. 

8.  Complaints. — Complaints  with  regard  to  the  character  of 
the  service  furnished  or  the  reading  of  meters  or  of  the  bills  ren- 
dered must  be  made  at  the  utility^s  office,  either  verbally  or  in 
writing;  and  a  record  of  such  complaint  will  be  kept  by  the 
utility,  giving  the  name  and  address  of  the  complainant,  the 
date,  the  nature  of  the  complaint,  and  the  remedy. 

9.  Fire  Service, — No  person,  except  the  superintendent  or 
other  authorized  person,  shall  take  water  from  any  public  fire 
hydrant,  hose  plug,  street  washer,  or  fountain  pipe,  except  for 
fire  purposes  or  for  the  use  of  the  fire  department  in  case  of  fire ; 
and  no  public  fire  hydrant  shall  be  used  for  sprinkling  streets, 
flushing  sewers  or  gutters  or  for  any  other  than  fire  purposes, 
except  with  the  approval  of  the  utility. 

10.  Private  Fire  Service. — When,  in  the  judgment  of  the 
utility,  it  is  practical,  private  fire  service  mains  may  be  allowed 
for  which  a  flat  or  meter  rate,  at  the  option  of  the  utility,  will 
be  charged,  subject  to  special  contract  and  special  rules  and  regu- 
lations governing  such  service. 

11.  General. — All  pipes,  meters,  and  fixtures  shall  be  subject 
at  all  reasonable  hours  to  inspection  by  employees  of  the  utility, 
identified  by  proper  badges.  No  water  fixture  will  be  consid- 
ered cut  off  until  it  is  disconnected,  so  that  it  cannot  be  used 
again  or  sealed  in  a  manner  satisfactory  to  the  utility.  No 
plumber,  owner,  or  other  unauthorized  person  shall  turn  the 
water  on  or  off  at  any  corporation  stop  or  curb  stop,  or  discon- 
P.U.R.1917C. 
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nect  or  remove  the  meter  without  the  consent  of  the  utility.  No 
agent  or  employee  of  the  utility  shall  have  authority  to  bind  it 
by  any  promise,  agreement,  or  representation  not  provided  for  in 
these  rules. 

The  utility  reserves  the  right,  subject  to  the  approval  of  the 
Public  Utility  Commission,  to  change,  take  from,  or  add  to  the 
foregoing  rules  and  regulations. 

A  copy  of  these  rules  will  be  delivered  to  each  new  customer 
upon  beginning  service  of  water,  and  to  connected  customers  on 
request 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

BE  STANDARDS  OF  ELECTRIC  EQUIPMENT. 
[Case  No.  2171.] 

Oaa  ^^  Steam  "^  OonBtrucUon  and  equipment  ^^  Electrical   equipment. 

The  New  York  Commission,  First  District,  established  standards 
for  the  instaUation,  alteration,  or  repairing  of  electric  equipment  for 
light,  heat,  or  power  in  the  buildings  of  gas  or  steam  companies,  ef- 
fective January  17.  1917. 

[January  17,  1917.] 

Hearing  on  motion  of  the  Commission  concerning  regulations 
governing  electric  equipment  in  buildings  of  gas  and  steam  com- 
panies. 

By  the  Commission:  A  hearing  having  been  had  in  this  pro- 
ceeding before  the  Commission  on  January  4,  1917,  to  determine 
whether  the  Commission  should  prescribe  for  all  gas  and  steam 
companies  in  its  jurisdiction  rules,  regulations,  or  require- 
ments concerning  the  installation,  alteration,  or  repairing  of  elec- 
tric wiring  and  appliances  for  light,  heat,  or  power  in  the  build- 
ings of  gas  and  steam  companies,  and  whether  the  said  regula- 
tions should  be  similar  to  those  contained  in  the  Commission's 
order  in  case  No.  2062,  which  was  directed  to  electric  lighting 
and  railroad  companies,  and  there  being  no  opposition  to  the 
making  of  such  an  order  as  was  made  in  case  No.  2062  on  April 
13,  1916, 

Now,  therefore,  it  is 

Ordered  that  the  companies  below  named  be  and  thev  hereby 
P.U.R.1917C. 
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are  directed  to  comply  with  the  following  rules  and  regulations  as 
to  all  changes  and  additions  to  electric  equipment  and  apparatus 
used  by  them  for  the  purposes  of  their  business. 

PUBLIC   SERVICE   COMMISSION   FOR   THE   FIRST   DISTRICT, 

NEW  YORK 

Rules  Governing  Electrical  Construction  of  the  Properties  of  Gas  and 

Steam  Companies. 

Headings  Page  No. 

Grounding - 

Generators    

Motors 

Synchronous   converters    

Transformers,  regulators,  and  auto  starters  

Storage  batteries    

Switches    

Switchboards  and  compartments    

Lightning   arresters    

Circuits,  conduits,  and  conductors  

Buildings  other  than  generating  and  substations » 

Service  switches  and  meters  

The  following  rules  shall  apply  to  the  electrical  equipment 
herein  described  and  used  in  generating  stations  or  distrij^uting 
substations : 

Groundinff. 

(a)  The  noncurrent '  carrying  metal  parts  of  all  electrical 
equipment  such  as  the  frames  of  switchboards,  switch  and  bus 
compartments,  transformers,  oil  switches,  etc.,  operating  on  cir- 
cuits at  a  voltage  of  over  150  volts  to  ground  or  180  volts  for  reg- 
ulation, except  equipment  used  in  connection  with  grounded  di- 
rect current  circuits  and  direct  current  series  circuits,  shall  be 
grounded.  But  where,  under  the  above  exception,  such  noncur- 
rent carrying  metal  parts  are  left  ungrounded,  insulating  bar- 
riers, floors,  platforms,  or  mats  shall  be  provided  so  that  no  per- 
son can  readily  simultaneously  touch  such  ungrounded  portion 
and  any  grounded  object,  including  floors  not  of  insulating  ma- 
terial. 

(b)  The  noncurrent  carrying  metal  parts  of  all  electrical 

equipment  such  as  the  frames  of  generators,  motors,  converters, 

etc,  operating  on  circuits  at  a  voltage  of  over  150  volts  to  ground 

or  180  volts  for  regulation,  except  equipment  used  in  connection 

with  grounded  direct  current  circuits  and  direct  current  series 

circuits,  shall  be  grounded,  or  mounted  so  as  to  prevent  a  differ- 
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ence  of  potential  between  the  floor  and  the  noncurrent  carrying 
metal  parts  of  the  machine.  But  where,  under  the  above  excep- 
tion, such  noncurrent  carrying  metal  parts  are  left  ungrounded, 
or  not  mounted  to  prevent  a  difference  of  potential,  insulating 
barriers,  floors,  platforms,  or  mats  shall  be  provided  so  that  no 
person  can  readily  simultaneously  touch  such  ungrounded  por- 
tion and  any  grounded  object,  including  floors  not  of  insulating 
material. 

(c)  Metal  conduits  and  metal  sheathing  incasing  conductors 
shall  be  grounded. 

(d)  The  secondary  circuits  of  all  instrument  transformers 
shall  be  grounded. 

(e)  The  secondary  circuits  of  all  transformers,  150  volts  or 
less,  shall  be  grounded,  except  where  used  in  connection  with 
grounded  direct  current  systems. 

(f)  All  three  wire  (not  3  phase)  secondary  circuits  shall  be 
grounded  at  the  neutral  point,  except  that  multiphase  circuits 
shall  be  griJimded  either  at  the  neutral  point  or  the  middle  point 
of  one  phase  (selecting  usually  that  phase  used  for  lighting,  if 
any). 

(g)  Ground  connections  shall  not  be  made  to  the  same  arti- 
ficial ground  as  that  to  which  lightning  arresters  are  grounded. 

(h)  Ground  wires  shall  be  arranged  without  automatic  cutouts 
interrupting  their  continuity,  unless  the  operation  of  such  a  cut- 
out automatically  results  in  the  immediate  disconnection  of  the 
equipment  or  circuit,  grounded  by  such  wire,  from  all  sources  of 
electrical  energy. 

(i)  No  ground  wire  for  grounding  noncurrent  carrying  parts 
shall  be  smaller  than  No.  6  B.  &  S. 

(j)  For  grounding,  the  ground  wires  shall  have  a  combined 
cross  section  sufficient  to  insure  the  continuity  of  the  ground  con- 
nection under  conditions  of  excess  current  caused  by  accidental 
grounding  of  any  normal  undergrounded  conductor  of  the  cir- 
cuit, but  in  no  case  shall  the  individual  ground  wire  be  smaller 
than  No.  6  B.  &  S. 

Generators. 

(a)  Generators  shall  each  be  provided  with  a  name  plate,  giv- 
ing the  maker's  name,  the  capacity  of  kilowatt  amperes  or  kilo- 
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watts,  the  volts  and  amperes,  and  the  normal  speed  in  revolutions 
per  minute. 

(b)  Generators  shall  be  grounded  in  accordance  with  the  rules 
for  grounding. 

(c)  Terminal  blocks  when  used  on  generators  shall  be  made  of 
noncombustible,  nonabsorptive,  insulating  material,  such  as  slate, 
marble,  or  porcelain. 

(d)  The  use  of  soft  rubber  bushings  to  protect  the  load  wires 
coming  through  the  frames  of  generators  is  permitted,  except 
when  installed  where  oils,  grease,  oily  vapors,  or  other  substances 
known  to  have  rapid  deleterious  effect  on  rubber  are  present  in 
such  quantities  and  in  such  proximity  to  generators  as  may  cause 
such  bushing  to  be  liable  to  rapid  destruction.  In  such  cases  hard 
woodj  properly  filled,  porcelain,  micanite  bushings,  or  their 
equivalent,  shall  be  used. 

Motors. 

(a)  Motors  shall  each  be  provided  with  a  name  plate  giving 
the  maker's  name,  the  capacity  in  volts  and  amperes,  and  the 
normal  speed  in  revolutions  per  minute. 

(b)  Motors  shall  be  grounded  in  accordance  with  the  rules  for 
grounding. 

(c)  Adjustable  speed  motors,  if  controlled  hy  means  of  field 
regulation,  shall  be  so  arranged  and  connected  that  they  cannot 
be  started  under  weakened  field,  except  balancer  sets  on  threer 
wire  systems,  booster  sets,  transformer  blower  motors,  and 
storage-battery  room  fan  motors  and  other  motors  operating 
under  similar  conditions. 

(d)  Terminal  blocks,  when  used  on  motors,  shall  be  made  of 
noncombustible,  nonabsorptive,  insulating  material,  such  as  slate, 
marble,  or  porcelain. 

(e)  The  use  of  soft  rubber  bushings  to  protect  the  load  wires 
coming  through  the  frames  of  motors  is  permitted  except  when 
installed  where  oils,  grease,  oily  vapors,  or  other  substances 
known  to  have  rapid  deleterious  effect  on  rubber  are  present  in 
such  quantities  and  in  such  proximity  to  motors  as  may  cause 
such  bushings  to  be  liable  to  rapid  destruction.  In  such  cases 
hard  wood,  properly  filled,  porcelain,  micanite  bushings,  or  their 
equivalent,  shall  be  used, 
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Synchronous  Converters. 

(a)  Synchronous  converters  shall  each  be  provided  with  a 
name  plate,  giving  the  maker's  name,  the  capacity  in  kilowatts, 
the  volts  and  amperes,  and  the  normal  speed  in  revolutions  per 
minute. 

(b)  Synchronous  converters  shall  be  grounded  in  accordance 
with  the  rules  for  grounding. 

(c)  Synchronous  converters  shall  each  be  equipped  with  a 
speed  limit  device,  so  designed  as  to  prevent  an  excessive  rise  in 
speed.  Reverse  current  relays  will  not  be  considered  as  fulfilling 
this  rquirement. 

(d)  Synchronous  converters  shall  have  an  overload  protec- 
tive device  on  the  alternating  current  side. 

(e)  Terminal  blocks,  when  used  on  synchronous  converters, 
must  be  made  of  noncombustible,  nonabsorptive,  insulating  ma- 
terial, such  as  slate,  marble,  or  porcelain. 

(f)  The  use  of  soft  rubber  bushings  to  protect  the  lead  wires 
coming  through  the  frames  of  synchronous  converters  is  per- 
mitted, except  when  installed  where  oils,  grease,  oily  vapors,  or 
other  substances  known  to  have  rapid  deleterious  effect  on  rub- 
ber are  present  in  such  quantities  and  in  such  proximity  to  con- 
verters as  may  cause  such  bushings  to  be  liable  to  rapid  destruc- 
tion. In  such  cases  hard  wood,  properly  filled,  porcelain,  mi- 
canite  bushings,  or  their  equivalent,  shall  be  used. 

Transformers,  Regulators,  and  Auto  Starters. 

(a)  Transformers,  regulators,  and  auto  starters  shall  each  be 
provided  with  a  name  plate,  giving  the  maker's  name,  the  capac- 
ity, the  transformation  ratio,  and  the  frequency  for  which  they 
are  designed. 

(b)  Transformers,  regulators,  and  auto  starters  shall  be 
grounded  in  accordance  with  the  rules  for  grounding. 

(c)  The  secondary  circuits  of  constant  current  and  current 
transformers  shall  be  provided  with  means  for  short-circuiting 
them,  which  can  be  readily  connected  while  the  primary  is  ener- 
gized, and  which  are  so  arranged  as  to  permit  the  removal  of  any 
instrument  or  other  device  in  such  circuits  without  opening  the 
secondary. 
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Storage  Batteries. 

(a)  Storage  batteries  above  50  kw.  hr.  at  the  8  hr.  rate  of  dis- 
charge, or  above  150  volts  to  ground,  shall  be  placed  in  a  room  by 
themselves. 

(b)  Rooms  containing  storage  batteries  shall  be  so  ventilated 
as  to  remove  to  the  free  air,  as  far  as  practicable,  acid  spray,  so 
as  to  prevent  dangerous  accumulation  of  gas. 

(c)  Cells  shall  be  moimted  on  nonabsorptive,  noncombustible 
insulators,  such  as  glass  or  thoroughly  vitrified  and  glazed  porce- 
lain.    Edison  storage  cells  are  excepted. 

(d)  Suitable  drainage  shall  be  provided  to  prevent  the  accu- 
mulation of  electrolyte  in  case  of  leakage  or  spraying. 

(e)  Storage  battery  rooms,  if  lighted  by  inside  lamps,  shall 
have  only  incandescent  electric  lamps  in  keyless  porcelain  or 
composition  sockets^  controlled  from  points  outside  the  battery 
room. 

Switches. 

(a)  All  switches  shall  be  arranged  or  marked  sufficiently  to 
identify  the  equipment  controlled  by  them,  and  to  indicate 
whether  they  are  open  or  closed. 

(b)  Switches  so  arranged  as  to  be  liable  to  closure  by  gravity 
shall  be  provided  with  a  latch  or  stop  block  to  prevent  accidental 
closure. 

(c)  Disconnecting  knife  switches  on  circuits  of  3,000  volts  or 
over  in  generating  stations  (excepting  potential  transformer  dis- 
connecting switches)  shall  be  provided  with  latches  for  holding 
the  switch  in  the  closed  position. 

(d)  All  switches  interrupting,  under  load,  circuits  over  750 
volts  shall  be  provided  with  casings  protecting  the  operator  from 
danger  of  contact  with  current  carrying  parts  unless  isolated  by 
elevation. 

*    (e)  Exposed  noncurrent  carrying  metal  parts  of  switches  shall 
be  grounded  in  accordance  with  rules  for  grounding. 

Switchboards  and  Compartments. 

(a)  Switchboards  and  compartments  shall  be  grounded  in  ac- 
cordance with  the  rules  for  grounding. 
P.U.K.1917C. 


Digitized  by 


Google 


208  NEW  YORK  PUBLIC  SERVICE  COMMISSION, 

(b)  Swithboards  shall  be  made  of  a  noncombustible,  nonab- 
sorptive  material. 

(c)  All  switches  shall  be  plainly  marked  or  labeled,  so  as  to 
afford  ready  means  for  identification. 

(d)  No -switchboard  shall  have  exposed ^on. its  face  any  cur- 
rent carrying  part  at  a  voltage  over  750  volts  to  ground. 

(e)  All  current  carrying  parts  at  a  voltage  of  2,500  or  over  on 
switchboards  shall  be  properly  covered  with  insulated  material, 
or,  where  this  is  impracticable,  they  shall  be  inclosed  in  compart- 
ments. 

(f)  There  shall  be  a  clear  working  space  of  2  feet  or  more  at 
all  points  behind  switchboards  and  compartments,  and  there  shall 
be  at  least  two  means  of  egress  from  their  rear  where  practicable. 

(g)  All  switchboards  carrying  exposed  conductors  or  live 
parts  at  a  voltage  of  750  or  more  shall  be  protected  by  suitable  in- 
olosures  or  barriers  and  (imless  constantly  attended  during 
operation)  shall  be  made  inaccessible  to  other  than  authorized 
persons. 

(h)  The  use  of  electrostatic  devices  on  switchboards  equipped 
with  any  other  apparatus,  instrument,  or  device  is  prohibited 
unless  properly  protected. 

Lightning  An^esters, 

(a)  Lightning  arresters  shall  be  attached  to  each  wire  of  every 
overhead  circuit  entering  a  station,  except  wires  in  cables  with 
grounded  lead  sheaths,  or  cables  when  supported  by  grounded 
messenger  wires,  and  such  connections  shall  be  made  as  near  as 
practicable  to  the  point  of  entrance. 

(b)  Lightning  arresters  shall  be  connected  to  a  thoroughly 
good  and  permanent  ground  connection  by  metallic  strip  or  wires 
having  a  conductivity  not  less  than  that  of  No.  6  B.  &  S.  copper 
wire. 

(c)  Ground  wires  for  lightning  arresters  shall  not  be  incased 
in  iron  pipe  unless  electrically  connected  to  both  ends  of  such 
pipe. 

(d)  Lightning  arresters  shall  not  be  connected  to  artificial 
grounds  used  for  other  apparatus. 

(e)  Lightning  arresters  on  circuits  over  750  volta  shall  be  so 

arranged,  isolated,  and  equipped  that  they  may  be  readily  dis- 
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connected  from  conductors  to  which  they  are  connected  by  air- 
break  manual  disconnecters,  having  air  gaps  of  not  less  than  four 
times  the  equivalent  needle  point  sparking  distance  of  the  voltage 
for  which  the  arresters  are  set,  and  never  less  than  8  inches. 

(f)  All  noncurrent  carrying  metal  parts  of  lightning  arres- 
ters on  circuits  of  750  volts  or  over  shall  be  either  grounded  or 
guarded. 

Circuits,  Conduits,  and  Conductors. 

(a)  Secondary  circuits  and  conduits  shall  be  grounded  in  ac- 
cordance with  the  rules  for  grounding. 

(b)  The  installation  of  high-tension  and  low-tension  conduc- 
tors in  a  common  duct  shall  be  avoided. 

(c)  Metal  incased  alternating  current  multiple  conductor  ca- 
ble operating  at  voltages  of  2,000  volts  or  over  shall  be  equipped 
with  end  bells  at  the  termination  of  the  metal  sheath.  Up  to 
3,000  volts  and  for  the  cables  used  in  series  lighting  work,  the 
belling  out  of  the  load  sheath  of  the  cable  will  be  considered  the 
equivalent  of  an  end  bell. 

(d)  Circuits,  conduits,  conductors,  fixtures,  and  other  appur- 
tenances used  for  the  lighting  of  generating  stations  and  substa- 
tions shall  comply  with  the  rules  of  the  National  Electrical  Code, 
National  Board  of  Fire  Underwriters,  except  that  rules  limiting 
the  wattage  of  circuits  shall  not  apply,  and  in  all  cases  where  tlie 
rules  read  "550  volts,"  it  shall  be  understood  that  "750  volts" 
is  to  be  substituted. 

The  rules  of  the  National  Electrical  Code,  National  Board  of 
Fire  Underwritei*s,  shall  apply  to  the  electrical  equipment  in  all. 
buildings  used  exclusively  for  company  purposes,  other  than  gen- 
erating stations  and  substations,  with  the  following  exceptions: 

Where  the  rules  read  "550  volts"  it  shall  be  understood  that 
"750  volts"  is  to  be  substituted ;  rules  limiting  the  wattage  shall 
not  apply  to  circuits  fed  from  railway  circuits  of  750  volts  or 
under;  rules  limiting  the  overload  setting  of  circuit  breaking 
shall  not  apply  to  those  on  railway  circuits  of  750  volts  or  im- 
der. 

The  types  of  all  electric  service  switches  and  controlling  de- 
vices and  watt-hour  meters  and  their  attached  controlling  devices 
and  testing  devices  owned  or  leased  and  operated  by,  or  for  the 
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exclusive  benefit  of,  persons  or  corporations  subject  to  the  juris- 
diction of  this  Commission,  shall  be  as  approved  by  the  Public 
Service  Commission. 

Further  ordered  that  this  order  take  effect  immediately,  and 
that,  within  ten  days,  each  of  the  companies  below  named  notify 
the  Commission  in  writing  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed. 

Names  of  companies,  the  Astoria  Light,  Heat,  &  Power  Com- 
pany, Brooklyn  Borough  Gas  Company,  the  Bronx  Gas  &  Elec- 
tric Company,  the  Brooklyn  Union  Gas  Company,  Central  Union 
Gas  Company,  Consolidated  Gas  Company  of  New  York,  the 
Flatbush  Gas  Company,  the  Jamaica  Gaslight  Company,  Kings 
County  Lighting  Company,  New  Amsterdam  Gas  Company,  the 
Newtown  Gas  Company,  New  York  &  Queens  Gas  Company, 
New  York  &  Richmond  Gas  Company,  the  New  York  Mutual 
Gaslight  Company,  the  New  York  Steam  Company,  Northern 
Union  Gas  Company,  Queens  Borough  Gas  &  Electric  Company, 
Richmond  Hill  &  Queens  County  Gaslight  Company,  the  Stand- 
ard Gaslight  Company  of  the  City  of  New  York,  the  Woodhaven 
Gaslight  Company. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT; 

NOETHEKN  NEW  YORK  TRAFFIC  ASSOCIATION  by 
Thomas  6.  Smiley,  Traffic  Manager, 

V. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY. 
[Caae  No.  5549.] 

Discrimination '^Railroad  rates '^  Main  and  branch  lines. 

The  New  York  CommisBion,  Second  District,  will  not  disturb  branch- 
line  rates  on  a  specified  commodity  merely  on  the  ground  that  they  are 
higher  than  the  main-line  charges  on  the  same  commodity,  in  the  ab* 
sence  of  evidence  that  the  company  as  a  whole  is  deriving  excessive 
profit  from  such  carriage,  or  that  the  rates  complained  of  are  in  them- 
selves unreasonable;  it  appearing  that  such  rate  differences  have  been 
a  matter  of  long  standing,  and  that  a  change  would  disturb  the  har- 
monious relations  between  the  state  and  Federal  regulatory  systems. 

[January  2,  1017.] 
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Complaint  that  the  freight  rates  on  paper  on  the  St.  Law- 
rence, Ontario,  and  Adirondack  divisions  of  the  New  York  Cen- 
tral Railroad  are  unjustly  discriminatory;  dismissed. 

Appearances:  Thomas  G.  Smiley  for  Northern  New  York 
Traffic  Association;  Robert  D.  Jenks,  Attorney,  West  Virginia 
Pulp  &  Paper  Company ;  Parker  McCoUester,  Attorney,  the  New 
York  Central  Railroad  Company. 

Emmet,  Commissioner:  The  complainants  are  paper  manu- 
facturers, whose  mills  are  situated  on  the  St.  Lawrence,  Ontario, 
and  Adirondack  divisions  of  the  New  York  Central  Railroad. 
Raw  materials  which  are  used  in  the  manufacture  of  paper  can 
be  bought  more  cheaply  in  the  neighborhood  of  these  mills  than 
at  points  remote  from  the  forests  of  northern  New  York.  The 
freight  rates  which  these  complainants  must  pay  on  their  manu- 
factured products  are,  on  the  other  hand,  somewhat  higher  than 
those  in  force  on  the  main  line  of  the  New  York  Central,  and  the 
present  proceeding  has  been  brought  to  effect,  if  possible,  a  reduc- 
tion in  these  rates.  Broadly  speaking,  however,  the  disparity 
complained  of  was  not,  in  the  first  instance,  caused  by  any  tariffs 
that  are  now  on  file  with  the  Commission.  It  has  been  a  matter 
of  long  standing.  And  this  contrast  between  freight  rates  on  the 
northern  divisions  of  the  Central  system  and  those  on  the  main 
line  has  not,  by  any  means,  been  confined  in  the  past  to  rates  on 
paper  shipments.  The  disparity  in  rates  between  main  and 
branch  lines  is,  and  always  has  been,  somewhat  greater  in  the 
ease  of  most  other  kinds  of  freight  than  in  the  case  of  paper 
product. 

At  the  hearing  in  this  case  the  complainants  offered  no  proof 
that  the  New  York  Central  Railroad,  taken  as  a  whole,  is  deriv- 
ing any  excessive  profits  from  its  paper-carrying  business,  or 
that  the  rates  complained  of  are  in  themselves  unreasonable. 
They  have  rested  their  case  entirely  on  the  alleged  discrimina- 
tion which,  they  contend,  a  mere  comparison  between  main  and 
branch  line  rates  shows  to  have  been  for  a  long  time  practised 
against  shippers  whose  mills  are  situated  on  the  outlying  north- 
em  branches  of  the  system.  They  regard  the  tariffs  and  the  dis- 
tance tables,  on  the  main  and  branch  lines,  as  sufficiently  estab- 
lishing their  case,  so  far  as  actual  proof  is  concerned. 
P.U.R.1017C.  * 
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The  respondent  contends,  on  the  other  hand,  that  the  ratio  of 
operating  cost  to  gross  receipts  must  always,  on  these  outlying 
northern  branches  of  its  system,  be  disproportionately  high,  and 
that  this  unavoidable  circumstance,  common  to  every  railroad 
operation  in  sparsely  settled  territory,  justifies,  and  indeed  abso- 
lutely requires,  the  maintenance  of  higher  freight  rates  on  outly- 
ing branches  than  are  charged  for  similar  shipments  over  profit- 
able main  lines.  This  is  a  condition,  the  carrier  argues,  which 
is  recognized  by  every  rate-making  authority  as  inevitable  under 
the  circumstances,  and  which  cannot  properly  or  safely  be  over- 
looked in  the  preparation  of  tariflF  schedules  for  a  railroad  like 
the  New  York  Central.  It  insists,  also,  that  all  rate  changes  on 
paper  shipments  which  have  gone  into  effect  since  the  general  5 
per  cent  advance  in  freight  rates  was  authorized  by  the  Inter- 
state Commerce  Commission — including,  of  course,  those  estab- 
lished by  the  tariffs  under  attack  in  this  case — have  conformed 
substantially  with  provisions  contained  in  the  order  in  the  so- 
called  "Five  Per  Cent"  Case,  which  expressly  authorized  car- 
riers, in  the  rearrangement  of  their  tariffs  so  as  to  provide  the  5 
per  cent  increase,  to  preserve,  rather  than  break  down,  the  rate 
relationships  which  had  existed  previously  to  the  making  of  this 
order  by  the  Interstate  Commerce  Commission.  The  assertion 
contained  in  the  respondent's  brief  to  the  effect  that  all  rate 
changes  provided  for  by  the  tariffs  here  complained  of  were  made 
either  for  the  purpose  of  correcting  clerical  errors  in  previously 
filed  tariffs,  or  of  preserving  long  standing  rate  relationships  as 
authorized  by  the  Interstate  Commerce  Commission's  order  in. 
the  Five  Per  Cent  Case,  seems  to  be  entirely  correct. 

The  Commission  has  given  careful  consideration  to  all  the  evi- 
dence introduced  by  either  party  to  this  proceeding.  While  it 
agrees  with  the  idea  that  a  standardization  of  rates  on  all  divi- 
sions of  a  great  railroad  system  which  is  operated  under  a  single 
management  and  with  but  one  accounting  department  should,  to 
some  extent  at  least,  be  the  end  toward  which  scientific  rate  mak- 
ing ought  to  aim,  it  does  not  feel  that  it  would  be  justified  at  this 
time  in  precipitating  such  a  disturbance  of  old  rate  structures 
and  of  the  harmonious  relations  at  present  existing  between  our 
state  and  Federal  regulatory  systems  as  would  certainly  follow 

the  making  of  an  order  of  the  kind  that  the  complainants  here- 
P.U.R.1917C. 


Digitized  by 


Google 


NORTHERN  N.  Y.  TRAFFIC  ASSO.  v.  N.  Y.  C.  R.  CO.  273 

ask  for.  The  Commission  feels  that  its  present  attitude  toward 
intrastate  rates  on  paper  shipments  from  northern  New  York 
ought,  to  a  very  considerable  extent,  to  be  influenced  by  the  ac- 
tion which  has  already  been  taken  by  the  Interstate  Commerce 
Commission  with  regard  to  interstate  rates  on  paper  from  the 
same  locality.  The  Interstate  Commerce  Commission  having  ex- 
pressly authorized  the  carriers  to  preserve,  so  far  as  possible,  all 
existing  rate  relationships  in  reaiTanging  their  interstate  tariflFs 
on  paper  shipments  from  northern  New  York  points  in  provid- 
ing for  a  5  per  cent  increase  in  their  freight  revenues,  this  Com- 
mission feels  that,  unless  very  strong  reasons  for  taking  an  oppo- 
site course  are  presented  to  it,  its  attitude  on  this  question  should 
be  the  same.  With  comparatively  slight  modifications,  the  rate 
structure  which  we  are  asked  to  demolish  has  been  in  existence 
for  many  years,  and  seems  on  the  whole  to  have  been  beneficial 
to  the  people  of  the  state.  The  practical  reasons  why  freight 
rates  on  outlying  roads  must,  under  existing  conditions,  neces- 
sarily be  somewhat  higher  than  rates  on  prosperous  main  lines, 
serving  thickly  settled  communities,  are  quite  obvious.  In  the 
case  of  the  rates  here  complained  of  the  disparity  arose,  in  the 
first  instance,  out  of  perfectly  natural  causes  and  conditions^ 
and  while,  with  the  passage  of  time  and  the  complete  merging  of 
the  old  corporate  identities  of  these  outlying  roads  into  the  great 
system  which  now  owns  and  operates  them  all,  it  is  to  be  hoped, 
as  we  have  already  said,  that  steady  progress  will  be  made  toward 
a  substantial  uniformity  in  intrastate  as  well  as  interstate  freight 
and  passenger  rates,  we  think  it  would  be  an  uncalled-for  exer- 
cise of  the  Commission's  discretionary  power  for  it  to  try  at  this 
time  to  hasten  the  attainment  of  ideal  conditions  in  this  field  in 
the  manner  proposed. 

The  present  rates,  so  far  as  the  Conmiission  can  judge  from  the 
evidence  presented  to  it,  are  not  excessive,  unfair,  or  unduly  dis- 
criminatory against  the  complainants.  There  has  been  no  sugges- 
tion tiiat  complainants  are  suilering  at  this  time  from  any  inabil- 
ity to  dispose  of  their  products  at  satisfactory  prices.  For  these 
reasons  the  Commission  has  concluded  that  this  complaint  should 

be  dismissed. 
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NEW  YORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

RE  SOUTH  SHORE  NATURAL  GAS  &   FUEL  COMPANY 

et  al. 

[Case  No.  6500.] 

RE  SOUTH  SHORE  NATURAL  GAS  &  FUEL  COMPANY 

et  al. 

[Case  No.  6501.] 

RE  SILVER  CREEK  GAS  &  IMPROVEMENT  COMPANY 

et  al. 

[Case  No.  5502.] 

RE  FREDONIA  NATURAL  GASLIGHT  COMPANY  ei  al. 

[Case  No.  5503.] 

RE  SILVER  CREEK  GAS  &  IMPROVEMENT  COMPANY 

et  al. 

[Case  No.  5504.] 

Consolidation,  merger,  and  sale  ^^ Pttrchase  of  domestic  capitnl  stocTc 
hy  foreign  corporation, 

1.  A  plan  for  the  purchase  by  a  foreign  utility  of  the  capital  stock 
of  a  domestic  utility,  lawful  under  local  statutes,  and  greatly  in  the 
interest  of  the  public,  should  be  approved. 

Consolidation,  merger,  and  sale  ^^  Purchase  of  stock  hy  foreign  cor. 
poration  —  Profits  of  owner  of  domestic  corporation, 

2.  The  mere  fact  that  the  owner  of  stock  of  d<miestic  corporations 
will  profit  by  its  sale,  to  a  foreign  corporation  presents  no  reason  for 
the  refusal  of  a  Commission  to  approve  the  transfer. 

Consolidation,  merger,  and  sale  ^^  Purchase  of  stock  ^^  Discretion  of 
utility, 

3.  A  plan  for  the  purchase  of  the  capital  stock  of  one  utility  by 
another  should  not  be  rejected  merely  because  the  Commission  believes 
another  plan  would  serve  the  purpose  better. 

Consolidation,  merger,  and  sale  ^^ Purchase  by  foreign  corporation -^ 
Commission  control, 

4.  A  plan  for  the  sale  of  the  stock  of  a  domestic  utility  should  not 
be  rejected  merely  because  the  purchaser  is  a  foreign  corporation,  where 
it  appears  that  the  regulatory  powers  of  the  Commission  over  the  man- 
agement of  the  properties  will  not  be  in  the  slightest,  degree  limited. 

Consolidation,  merger,  and  sale  ^^  Approval  of  Commission '^Possi^ 
hie  illegality  of  plan, 

5.  A  Commission  should  not  withhold  its  approval  of  a  plan  for  the 
purchase  of  the  stock  of  one  utility  by  another  merely  because  there 
may  be  technical  objections  which  will  vitiate  it  before  the  courts. 

(Van  Santvoord,  Chairman,  dissents.) 


P.U.R.1917C. 
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Petitions  for  consent  to  transfer  of  the  franchises  and  system 
of  South  Shore  Natural  Gas  &  Fuel  Company  to  Frost  Gas  Com- 
pany ;  for  consent  to  the  transfer  by  the  South  Shore  Company  of 
its  natural  gas  wells  and  natural  gas  leases  to  the  Principal  Re- 
alty Company ;  for  consent  to  the  transfer  by  the  Silver  Creek 
Company  of  its  natural  gas  wells  and  natural  gas  leases  to  the 
Principal  Realty  Company;  for  consent  to  the  transfer  of  the 
franchise  and  system  of  Fredonia  Natural  Gas  Company  to  Frost 
Gas  Company ;  for  consent  to  the  transfer  of  the  franchises  and 
system  of  Silver  Creek  Gas  &  Improvement  Company  to  Frost 
Gas  Company;  granted. 

No  prevailing  opinion  was  presented  when  the  cases  were  origi- 
nally decided,  but,  after  the  filing  of  a  dissenting  opinion  by 
Chairman  VanSantvoord,  an  opinion  was  filed  by  Conmiissioner 
Emmet  for  the  majority  of  the  Commission,  which  was  con- 
curred in  by  Commissioners  Irvine  and  Hodson. 

Van  Santvoord,  Chairman,  dissenting:  I  am  unable  to 
agree  with  the  prevailing  conclusion  in  these  cases  that  the 
Froet  Gas  Company  properly  may  be  authorized  to  pur- 
chase all  of  the  outstanding  capital  stock  of  the  South 
Shore  Natural  Gas  &  Fuel  Company,  the  Fredonia  Natural 
Gaslight  Company,  and  the  Silver  Creek  Gas  &  Improve- 
ment Company,  and  in  my  opinion  the  applications  in  all 
of  the  cases  above  entitled  should  be  denied.  I  believe  that 
there  really  exists  some  measure  of  doubt  as  to  the  legality 
of  what  is  proposed;  and  some  confirmation  of  this  con- 
clusion may  be  found  in  the  fact  that  in  the  years  1915  and 
1916  attempts  were  made,  as  this  Commission  has  understood 
and  believed,  by  the  same  interests  as  those  which  are  represented 
in  the  present  proceeding,  to  amend  §  70  of  the  Public  Service 
Commissions  Law,  under  which  the  pending  applications  have 
been  made.  But  apart  from  the  question  of  strict  legality  of 
what  is  proposed,  there  can  be  no  doubt  that  the  exercise  of  prop- 
er discretion  in  cases  where  corporate  acts  are  forbidden  unless 
consented  to  and  approved  by  this  Commission  is  quite  as  impor- 
tant as,  if  indeed  actually  not  more  important  than,  properly  to 
dispose  of  questions  of  law, — if  only  for  the  reason  that  if  a  mis- 
take is  made  by  the  Commission  in  a  question  of  law  it  may  be 
P.UR.1917C. 
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corrected  by  the  courts,  whereas  under  the  recent  determination 
of  the  court  of  appeals  in  People  ex  rel.  Xew  York  &  Q.  Qas  Co. 
V.  McCall,  219  N.  Y.  84,  P.U.R.  1917A,  553,  113  N.  E.  795, 
there  can  be  no  appeal  from  a  determination  of  the  Commission 
resting  alone  upon  the  exercise  of  its  discretion  under  the  statute. 
And  I  am  unreservedly  of  opinion  that  to  permit  such  purchase 
under  the  circumstances  which  have  been  disclosed  and  are  a  mat- 
ter of  record  in  this  proceeding  is  an  improper  exercise  of  dis- 
cretion, and  is  not  in  accord  with  the  spirit  and  intent  of  the  Pub-  . 
lie  Service  Commissions  Law. 

I  am  at  pains  to  explain  the  reasons  why  I  differ  with  my 
associates  in  these  cases,  not  for  the  purpose  of  either  criti- 
cizing their  determination  or  of  combating  their  good  judg- 
ment in  the  matter,  but  simply  to  provide  a  resting  place 
for  my  own  feet  to  stand  upon  if  and  when  the  pre- 
cedent which  will  be  established  by  an  affirmative  decision 
in  these  cases  shall  be  pleaded  in  some  similar  application  in 
which  I  would  desire  not  to  be  estopped  from  reaffirming  my  pres- 
ent convictions.  And  inasmuch  as  I  am  laboring  under  the  mani- 
fest disadvantage  which  attends  formulation  of  a  ^'dissenting 
opinion"  when  no  prevailing  opinion  has  been  presented,  in  order 
to  make  plain  my  point  of  view  it  is  necessary  to  recite  at  regret- 
table length  the  various  steps  which  have  been  taken  in  this  mat- 
ter and  the  correlation  of  the  various  interests,  as  well  as  the  ma- 
terial facts  and  incidental  disclosures, — all  of  which,  taken  as  a 
whole,  has  convinced  me  that  under  a  wise  and  pr(q)er  exercise  of 
discretion  these  applications  should  be  denied.  In  view  of  the 
unavoidable  pointed  references  to  the  business  interests  involved, 
perhaps  I  should  expressly  disclaim  intent  to  question  the 
absolute  good  faith  of  the  parties;  it  is v simply  that  what  they 
believe  to  be  proper  and  within  the  intent  of  the  statute  I  am 
imable  to  so  consider. 

In  April,  1916,  five  applications  to  this  Commission  were 

filed  in  the  cases  above  entitled,  the  object  of  which,  as  set  forth 

in  the  respective  prayers  for  relief,  was  to  secure  approval  by  this 

Commission  of  the  proposed  sale  and  transfer  by  the  South  Shore 

Natural  Gas  &  Fuel  Company,  the  Fredonia  Natural  Gaslight 

Company,  and  the  Silver  Creek  Gas  &  Improvement  Company  to 

the  Principal  Realty  Company  of  all  the  natural  gas  leases  and 
P.U.R.1917C. 
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natural  gas  wells  owned  by  the  three  first-named  corporations; 
and  at  the  same  time  to  secure  approval  by  this  Commission  of 
the  transfer  of  all  the  franchises,  rights  of  way,  pipe  lines,  dis- 
tribution systems,  and  meters  of  the  three-named  corporations  to 
the  Frost  Gas  Company.  Before  the  filing  of  these  applications, 
this  Commission  had  expressly  determined  and  decided  in  an 
earlier  case  that  the  Principal  Realty  Company  is  not  a  gas  cor- 
poration within  the  meaning  of  the  provisions  of  the  Public  Serv- 
ice Commissions  Law  (Case  No.  4096,  Petition  of  Harry  D. 
Williams,  Stockholder  and  Director  of  the  Principal  Realty  Com- 
pany, for  an  Order  to  Prevent  Said  Corporation  from  Issuing  to 
Any  Other  Corporation  more  than  10  Per  Cent  of  its  Capital 
Stock,  Decided  January  20,  1914,  8  Ann.  Rep.  P.  S.  C.  (2d  Dist. 
X.  Y.)  183) ;  while  the  Frost  Gas  Company  is  a  Delaware  cor- 
poration, having  its  principal  office  and  place  of  business  at  Wil- 
mington, Delaware,  in  charge  of  its  agent,  the  Delaware  Charter 
diiaranty  and  Trust  Company,  [f  2  of  certificate  of  incorpora- 
tion.] Under  these  circumstances,  to  have  granted  the  applica- 
ticMis  filed  in  April  last  would  have  involved  the  absolute  emascu- 
lation of  three  domestic  public  service  corporations  at  the  time 
subject  to  the  jurisdiction  of  this  Commission,  by  permitting  tlie 
sale  of  all  their  gas-producing  property  to  a  corporation  outside 
the  jurisdiction  of  the  Commission,  and  at  the  same  time  permit- 
ting the  transfer  of  all  of  their  franchises,  transmission  systems, 
and  other  tangible  property  to  a  foreign  corporation,  doing  busi- 
ness in  this  state  under  certain  statutory  permission,  it  is  true, 
but  nevertheless  not  entirely  subject  to  the  jurisdiction  of  thii? 
Commission  as  a  domestic  public  service  corporation,  and  in 
other  respects  undoubtedly  possessing  different  rights  and  sub- 
ject to  different  liabilities  from  those  which  respectively  inure 
and  attach  to  domestic  corporations  proper.  Accordingly  this 
Commission  was  not  inclined  to  act  favorably  upon  these  applicM- 
tions,  whereupon,  after  various  hearings  and  discussion  of  the 
questions  involved  by  and  betweeil  the  Commission  and  its  in- 
dividual members  and  counsel  for  the  applicant  corporations,  in 
October  last  the  petitions  in  all  of  the  cases  were  amended  to  the 
extent  of  praying  that  the  Frost  Gas  Company  should  be  per- 
mitted to  purchase  all  of  the  outstanding  capital  stock  of  the 

other  three  gas  corporations.  From  the  hearings  originally  held 
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and  those  which  occurred  subsequently  to  the  filing  of  the 
amended  petitions,  the  following  material  facts  were  disclosed 
and  are  matters  of  record : 

All  of  the  issued  and  outstanding  stock  of  the  South  Shore  Nat- 
ural Gas  &  Fuel  Company,  Fredonia  Natural  Gaslight  Company, 
and  Silver  Creek  Gas  &  Improvement  Company  is  owned  by 
Henry  L.  Doherty  &  Company, — presumably  a  copartnership, 
but  in  any  event  not  a  gas  corporation  under  the  definition  of  the 
Public  Sei^vice  Commissions  Law.  Henry  L.  Doherty  &  Com- 
pany has  an  option  to  purchase  the  entire  capital  stock  of  the 
Frost  Gas  Company  ($99,600  par  value)  for  $435,000,  with  an 
incidental  condition  that  on  the  date  of  such  purchase  the  liabili- 
ties of  the  Frost  Gas  Company  shall  not  exceed  approximately 
$37,000.  Thus  the  net  cost  of  the  Frost  Gas  Company^s  stock,  if 
purchased  under  said  option,  would  be  $472,000,  while  the  bal- 
ance sheet  of  the  company  as  of  October  18,  1916,  shows  assets 
of  $442,000, — such  assets  account  not  including  any  valuation  of 
the  company's  gas  leases  covering  some  20,000  acres  of  land.  It 
was  proposed  at  the  hearing  of  October  18th  that  the  Frost  Gas 
Company  should  be  pennitted  to  issue  between  $1,750,000  and 
$1,800,000  of  additional  capital  stock  to  be  turned  over  at  par  as 
the  purchase  price  for  the  stocks  of  the  three  gas  corporations 
mentioned,  which  have  an  aggregate  par  value  of  $240,000.  It 
was  said  that  the  assets  represented  by  the  last-mentioned  stock 
totaled  $2,028,480.  This  estimate,  however,  included  the  esti- 
mated value  of  certain  gas  leases  owned  by  two  of  the  corpora- 
tions covering  some  66,000  acres  at  $15  an  acre.  Such  estimated 
value  of  $15  an  acre  did  not  represent  the  cost  to  the  corporations 
of  these  leases,  but  only  the  value  attached  thereto  by  the  peti- 
tioners themselves.  The  division  of  capitalization  after  an  exam- 
ination of  the  accounts  and  properties  of  these  corporations  re- 
ported that  on  September  30,  1916,  the  South  Shore  Natural  Gas 
&  Fuel  Company  had  live  leases  of  65,791  acres.  In  this  acreage 
are  included  3,747  acres  which  were  part  of  the  original  prop- 
erty, for  which  $100,000  in  stock  was  issued, — ^the  property  or- 
iginally acquired  for  this  stock,  including  4,745  acres,  four  par- 
cels of  land,  and  a  producing  well,  plus  the  unquestionably  valu- 
able services  of  the  promoter  during  a  period  of  four  years.  The 
remainder  of  the  live  leases  on  September  30,  1916,  amounting  to 
P.U.R.1917C. 
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62,044  acres,  appears  to  have  cost  on  an  average  25^  cents  per 
acre,  which  cost  is  made  up  principally  of  the  salary  and  ex- 
penses of  lease  agents,  cost  of  search  of  titles,  recording  fees,  etc., 
the  actual  leases  themselves  not  having  cost  the  company  any- 
thing more  than  a  nominal  consideration,  the  leases  being  kept 
alive  by  annual  rentals.  The  report  also  shows  that  the  Silver 
Creek  Gas  &  Improvement  Company  had  265  acres  under  lease, 
the  cost  of  which  does  not  appear  upon  the  company's  books. 

The  report  of  the  division  of  capitalization  to  this  Commission 
imder  date  of  December  22,  1916,  based  upon  its  examination  of 
the  accounts  and  properties  of  the  three  domestic  corporations  re- 
ferred to,  indicates  that  the  combined  properties  as  of  December 
30,  1916,  had  assets  amounting  to  $1,645,244.84,  against  which 
there  were  outstanding  liabilities  exclusive  of  stock  and  bonds  in 
the  aggregate  amount  of  $213,876.85,  resulting  in  the  sum  of 
$1,431,367.99  as  the  present  worth  of  the  $240,000  in  amount  of 
capital  stock  outstanding  of  the  three  compar.ies.  Included  in 
the  lastrmentioned  amount  is  the  sum  of  $95,700,  representing 
the  cost  of  the  4,745  acres  originally  purchased  as  above  stated, 
the  producing  well,  and  such  amounts  as  are  deemed  proper  as 
an  equivalent  in  value  of  promoter's  services,  etc.,  above  re- 
ferred to;  also  the  sum  of  $15,821.22,  representing  the  total 
amount  which  has  been  expended  in  the  acquisition  of  such  of 
the  presently  owned  live  gas  leases  of  the  South  Shore  Natural 
Gas  &  Fuel  Company  as  are  not  included  in  the  4,745  acres  orig- 
inally purchased.  Other  than  is  reflected  in  the  last  two  items, 
which  aggregate  $111,521.22,  in  the  composition  of  its  report, 
the  division  of  capitalization  has  extended  no  value  against  gas 
leases  in  arriving  at  the  net  worth  of  the  three  corporations  above 
named.  It  is  understood  that  the  applicant  is  willing  to  accept 
the  above-mentioned  valuation  of  $1,431,367.99  as  that  which 
shall  represent  the  consideration  of  the  proposed  stock  purchase ; 
in  other  words,  the  application  now  is  that  the  Frost  Gas  Com- 
pany shall  be  permitted  to  purchase  all  of  the  stocks  of  the  domes- 
tic corporations  named  for  the  sum  last  mentioned,  the  intention 
being,  as  the  Commission  understands,  that  the  consideration 
shall  be  paid  by  an  issue  of  a  like  amount  of  stock  of  the  Frost 
Gas  Company  to  be  delivered  to  Henry  L.  Doherty  &  Company. 

As  before  stated,  the  Frost  Gas  Company  is  a  Delaware  cor- 
P.U.R.1917C. 
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poration,  with  its  principal  place  of  business  in  that  state.  It  ia 
recited  in  a  statement  filed  by  the  Frost  Gas  Company  in  the 
office  of  the  secretary  of  state  at  Albany,  that  "the  place  witliin 
the  state  of  New  York  which  is  to  be  its  principal  place  of  busi- 
ness is  Fredonia,  Chautauqua  county,  Xew  York.''  The  Frost 
company  is  authorized  by  its  certificate  to  pursue  its  corporate 
business  "to  the  same  extent  as  natural  persons  might  or  could 
do  in  any  part  of  the  world"  [certificate  of  incorporation,  para- 
graph 3]  ;  "to  guarantee,  purchase,  hold,  sell,  assign,  transfer, 
mortgage,  pledge,  or  otherwise  dispose  of  the  shares  of  the  capital 
stock  or  of  any  bonds,  securities,  or  evidences  of  indebtedness  is- 
sued or  created  by  any  other  corporation  or  corporations  of  this 
state  [Delaware]  or  any  other  state,  country,  nation,  or  govern- 
ment, and  while  owner  of  said  stock  may  exercise  all  the  rights, 
powers,  and  privileges  of  ownership,  including  the  right  to  vote 
thereon,  to  the  same  extent  as  natural  persons  might  or  could  do'' 
[id.]  ;  "to  enter  into,  make,  and  perform  contracts  of  every  kind 
with  any  person,  firm,  association,  or  corporation,  municipality, 
body  politic,  country,  territory,  state,  government,  or  colony  or 
dependency  thereof,  and  without  limit  as  to  amount  to  draw, 
make,  accept,  indorse,  discount,  execute,  and  issue  promissory 
notes,  drafts,  bills  of  exchange,  warrants,  bonds,  debentures,  and 
other  negotiable  or  transferable  instruments  and  evidence  of  in- 
debtedness, whether  secured  by  mortgage  or  otherwise,  so  far  as 
may  be  permitted  by  the  laws  of  the  state  of  Delaware"  [id.] ;  "to 
have  offices,  conduct  its  business,  and  promote  its  business  within 
and  without  the  state  of  Delaware',  any  other  states,  the  District 
of  Colimibia,  the  territories  and  colonies  of  the  United  States 
and  in  foreign  countries,  without  restriction  as  to  place  and 
amount"  [id.]  ;  "to  purchase,  hold,  cancel,  and  reissue  the  shares 
of  its  capital  stock"  [id.]  ;  and  "to  do  any  and  all  of  the  things 
herein  set  forth  to  the  same  extent  as  natural  persons  might  and 
could  do,  and  in  any  part  of  the  world,  as  principals,  agents,  con- 
tractors, trustees,  or  otherwise,  and  either  alone  or  in  company 
with  others"  [id.].  It  is  provided  in  the  8th  paragraph  of  the 
certificate  of  incorporation  that  "the  directors  shall  have  power 
...  to  authorize  and  cause  to  be  executed  mortgages  and  liens 
without  limit  as  to  amount  upon  the  property  and  franchises  of 
this  corporation,  and  to  dispose  in  any  manner  of  the  whole  prop- 
P.U.R.1917C. 
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erty  of  this  corporation.''  It  is  also  provided  in  the  certificate  of 
incorporation  that  "the  by-laws  shall  determine  whether  and  to 
what  extent  the  accounts  and  books  of  this  corporation  or  any  of 
them  shall  be  open  to  the  inspection  of  the  stockholders ;  and  no 
stockholder  shall  have  any  right  to  inspect  any  account  or  book  or 
document  of  this  corp6ration  except  as  conferred  by  law  or  the 
by-laws,  or  by  resolution  of  the  stockholders  or  directors."  The 
corporation  in  its  certificate  expressly  reserves  "the  right  to 
amend,  alter,  change,  or  repeal  any  provision  contained  in  this 
certificate  of  incorporation  in  the  manner  now  or  hereafter  pre- 
scribed by  the  statutes  of  the  state  of  Delaware;  and  all  rights 
conferred  on  officers,  directors,  or  stockholders  herein  are  granted 
subject  to  this  reservation." 

It  further  appears  that  the  stock  of  the  Frost  Gas  Company  is 
closely  held, — in  the  main  by  W.  H.  Frost,  the  president  of  the 
company,  the  enterprise  apparently  being  what  might  be  termed  a 
"family  affair."  And  finally  it  appears  that  Henry  L.  Doherty 
&  Company  will  exercise  its  option  to  purchase  the  stock  of  the 
Frost  Gas  Company  only  if  the  latter  is  permitted  by  this  Com- 
mission to  acquire  all  of  the  stocks  of  the  other  three  gas  corpora- 
tions named ;  that  apparently  thereafter  all  of  the  properties  will 
be  transferred  to  or  at  least  come  under  direct  control  of  the 
Cities  Service  Company,  which  is  a  foreign  "holding  company," 
and  which  owns  the  whole  or  the  majority  of  the  stock  of  certain 
gas  corporations  in  various  states  and  in  the  province  of  Ontario ; 
that  Henry  L.  Doherty  &  Company  owns  a  controlling  interest  in 
the  Cities  Service  Company  and  also  owns  all  of  the  stock  of  the 
Niagara  Light,  Heat,  &  Power  Company,  which  has  a  franchise 
covering  the  cities  of  Tonawanda  and  North  Tonawanda,  and  all 
of  the  stock  of  the  North  Buffalo  Natural  Gas  &  Fuel  Company, 
which  has  a  franchise  covering  all  of  that  part  of  the  city  of  Buf- 
falo lying  north  of  Delevan  avenue;  and  that  it  is  the  plan  of 
Henry  L.  Doherty  &  Company,  through  the  medium  of  the  Cities 
Service  Company,  to  supply  the  western  part  of  the  state  of  New 
York  vnth  gas, — natural  gas  for  the  present,  and  mixed  gas  as  the 
supply  of  natural  gas  fail3.  The  territory  to  be  supplied  in- 
cludes Niagara,  Erie,  Chautauqua,  Wyoming,  Genesee,  Orleans, 
Monroe,  and  Livingston  counties;  and  as  a  part  of  the  general 
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plan  it  is  said  that  there  are  to  be  erected  in  Buffalo  plants  for 
the  production  of  a  by-product  gas  to  mix  with  natural  gas,  under 
certain  conditions. 

Upon  the  facts  thus  outlined,  reduced  to  a  simple  proposition, 
we  have  the  following  as  a  fair  statement  of  just  what  is  pre- 
sented to  the  Commission  in  these  cases :  A,  who  owns  all  of  the 
capital  stock  of  three  domestic  gas  corporations,  secures  an  op- 
tion to  purchase  all  of  the  capital  stock  of  a  foreign  corporation 
doing  business  in  this  state  as  a  gas  corporation,  such  stock  being 
owned  or  controlled  by  B,  which  option  A  agi-ees  to  exercise  if  and 
when  B  shall  secure  from  this  Commission  permission  for  such 
foreign  corporation  doing  business  in  this  state  to  purchase  all  of 
the  capital  stock  of  the  three  gas  corporations  mentioned,  which 
A  himself  owns.  That  is  to  say,  if  B  can  secure  from  this  Com- 
mission permission  to  purchase  all  of  the  stock  of  three  gas  cor- 
porations owned  by  A,  A  will  immediately  repurchase  the  same 
from  B,  including  the  purchase  of  B's  own  original  stock  in  his 
own  corporation.  And  it  is  to  be  remembered  that  while,  imder 
the  statute,  B's  corporation  has  a  standing  before  the  Commission 
in  an  application  of  this  sort, — indeed,  that  it  may  not  purchase 
stock  of  another  corporation  in  the  same  line  of  business  unless 
and  until  this  Commission  consents, — A  has  no  such  standing  be- 
fore the  Commission,  and  has  full  authority  to  purchase  all  of 
B's  stock  absolutely  without  let  or  hindrance  whatsoever  by  the 
Commission. 

It  is  properly  to  be  observed  in  the  first  place  that  the  Public 
Service  Commissions  Law  seems  not  to  have  been  established  for 
any  such  indirect  and  tortuous  procedure  as  that  which  is  here  in- 
volved. When  the  legislature  decided  to  forbid  a  gas  corporation 
from  purchasing  the  capital  stock  of  another  corporation  in 
the  same  line  of  business,  unless  permitted  so  to  do  by  this  Com- 
mission, there  could  not  possibly  have  been  any  intent  that  the 
authority  of  the  Commission  should  be  exercised  purely  to  ad- 
vance the  supposed  business  interests  of  an  individual, — ^because, 
so  far  as  any  concurrent  statutory  restriction  is  concerned,  in- 
dividuals were  (and  they  still  are)  allowed  to  purchase  all  or  any 
part  of  the  stock  of  such  a  corporation  without  the  consent  of  the 
Commission.  In  my  judgment,- this  reflection  alone  would  be  suf- 
ficient upon  which  to  base  a  denial  of  the  application.  But  the 
P.U.R.1917C. 

Digitized  by 


Google 


RE  SOUTH  SHORE  NATURAL  GAS  &  F.  CO.        283 

objection  to  what  is  proposed  is  accentuated  by  the  fact  that,  if 
the  applications  are  granted,  it  is  a  foreign  corporation  which 
will  become  the  nominal  owner  and  holder  of  the  stocks  of  these 
three  domestic  corporations,  and  that  this  Commission  has  abso- 
lutely no  jurisdiction  over  the  capital  issues  of  such  foreign  cor- 
poration. (Public  Service  Commissions  Law,  §  69;  Murray's 
Line  v.  Delaware  &  H.  Co.  2  P.  S.  C.  K.  (2d  Dist  N.  Y.)  127, 
141.) 

Not  only  would  the  result  be  discrimination  against  domestic 
corporations  which  are  absolutely  restricted  to  the  control  of  the 
Commission  in  the  issuance  of  all  securities  payable  one  year  or 
more  from  date  of  issue,  but  to  sanction  such  an  easy-going 
method  of  escaping  from  the  requirements  of  the  statute  would 
put  a  premium  upon  this  device  for  relieving  domestic  public 
service  corporations  from  the  requirements  of  our  statutes  in  this 
fundamentally  important  matter  of  the  supervision  of  securities 
issues.  This  is  not  the  proper  place  to  discuss  the  wisdom  of  the 
law  in  respect  of  such  supervision ;  it  may  be — and  the  writer  is 
not  prepared  to  absolutely  deny — that  the  question  of  the  wisdom 
of  such  supervision  is  a  fairly  debatable  one.  But  we  are  dealing 
with  an  existing  statute  founded  upon  a  manifested  legislative 
intent;  and  I  cannot  bring  myself  to  believe  that  such  intent 
would  be  observed,  and  the  statute  properly  administered,  if  un- 
der its  discretionary  powers  this  Commission,  by  one  stroke  of  the 
pen,  should  transfer  to  another  state  jurisdiction  this  basic  and 
highly  important  power  and  duty  on  the  part  of  the  Commission 
of  controlling  the  issue  of  stock,  bonds,  and  other  forms  of  secu- 
rities by  domestic  corporations  now  subject  to  such  control. 
Moreover,  as  far  as  we  can  determine  from  the  record,  if  the  pres- 
ent application  shall  be  granted,  it  is  the  intent  of  the  real  parties 
in  interest  to  transfer  control  of  all  of  the  properties  to  still  an- 
other foreign  corporation,  which  is  represented  to  us  as  being  a 
holding  company  only.  Such  a  conclusion  is  established  by  the 
testimony,  as  plainly  appears  from  the  following  extracts  from 
the  minutes  of  the  hearing  of  October  18th  last: 

Mr.  Williams  (counsel  for  the  applicants) :  The  Cities  Serv- 
ice Company,  whose  statement  for  the  31st  day  of  August,  191G, 

I  am  going  to  ask  permission  to  file,  shows  a  surplus  of  6,155,000 
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odd  dollars,  which  went  to  surplus  rather  out  of  earnings  last 
year,  or  for  the  twelve  months  preceding  the  Slst  of  August, 
1916;  is  owned  by  Henry  L.  Doherty  &  Company,  who  are  its 
principal  stockholders.  The  Cities  Service  Company  is  prepared 
to  take  over  the  properties  of  Henry  L.  Doherty  &  Company  and 
continue  the  plant,  and  put  up  the  money  to  do  so.  The  money 
has  been  ready  and  available  for  this  purpose  for  some  time- 
[Pages  9  and  10.] 

Q.  How  is  the  Frost  Gas  Company  going  to  finance  this  great 
development  ? 

A.  The  Cities  Service  Company  has  agreed  to  finance  the 
Frost  Gas  Company.  [Page  25.] 

Q.  Does  the  Frost  company  expect  to  submit  its  capitalization 
matters  to  the  action  of  this  Commission  i 

A.  It  will  be  quite  willing  to  if  the  Commission  desires  it. 
You  are  getting  me  a  little  bit  beyond  my  depth.  I  mean  I  have 
never  taken  that  up  seriously  with  Xew  York,  and  while  I  want 
to  be  perfectly  fair,  yet  I  don't  want  to  put  myself  and  my  people 
in  a  false  position  here.  ...  I  mean  to  say  there  is  no  desire ;. 
the  Cities  Service  Company  or  my  people  are  not  going  to  ask 
some  watered  stock.  They  don't  want  anything  that  is  not  going 
to  pay  dividends.  And  while  the  money  comes  from  the  Cities 
Service  they  desire  only  something  which  can  be  shown  to  their 
stockholders  as  an  investment,  and  they  don't  take  anything  that 
is  not  a  dividend  payer  as  well  as  a  dividend  earner.     [Page  26.] 

Q.  You  don't  know  how  the  Frost  company  will  pay  for  the 
stock  of  these  underlying  companies  whose  stock  you  now  wish  to- 
sell  to  the  Frost  Company  ? 

A.  Why,  I  know  this,  that  Doherty  &  Company  will  accept  the 
stock  of  the  Frost  Gas  Company  in  exchange  for  the  stock  it  holds 
in  these  other  properties.  Then  it  will  sell  that  to  the  Cities  Serv- 
ice Company  for  exactly  what  it  has  cost  in  money.  Now,  except 
for  the  purposes  of  raising  money  by  the  sale  of  securities,  it  does 
not  seem  to  me  there  is  any  difference  where  the  Frost  Gas  Com- 
pany would  get  its  capitalization  from  so  long  as  the  financing 
company  owns  its  stock.  It  owns  this  stock,  and  through  that 
channel  the  earnings  of  all  these  companies  go  through  the  Frost 
treasury  into  the  other  company  and  they  in  turn  finance  it. 
[Pages  29  and  30.] 
P.U.R.1917C. 
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Mr.  Williams :  Except  as  you  know,  the  financing  is  coming 
through  the  Cities  Service,  and  I  thought  that  perhaps  it  should 
be  on  the  record  that  they  are  generally  engaged  in  the  operation 
of  public  utilities,  street  railroading,  electric  lighting  and  power, 
and  water  power,  and  gas  of  both  kinds.     [Page  31.] 

Why,  indeed,  should  the  control  over  three  domestic  public 
service  corporations  be  permitted  to  pass  to  a  foreign  corpora- 
tion over  which  this  Commission  has  not  full  control, —  especial- 
ly when  such  foreign  corporation,  which  apparently  is  to  be  the 
last  beneficiary  of  the  circuitous  transfer  of  stock  ownership,  is 
a  holding  company  ?  In  this  connection  reference  properly  may 
be  made  to  the  views  not  long  since  expressed  by  this  Commission 
in  passing  upon  the  request  of  the  governor  of  this  state  for  a 
statement  of  the  Commission's  opinion  of  a  proposed  amendment 
to  §  70  of  the  Public  Service  Commissions  Law  which  was 
passed  by  the  legislature  in  1916, — being  one  of  the  amendments 
already  referred  to  in  this  opinion.  In  opposing  the  bill  this 
Commission  stated :  "The  purpose  of  the  law  [referring  to  §  70 
of  the  Public  Service  Commissions  Law],  as  we  understand  it,  is 
to  prohibit  the  taking  and  holding  of  stock  of  gas  or  electrical  cor- 
porations by  so-called  'holding  companies.'  Subdivision  2  of  § 
54  of  the  Public  Service  Commissions  Law  contains  a  similar 
prohibition  as  to  acquisition  of  stock  in  railroads  or  street  rail- 
roads, and  in  §  100  of  the  Public  Service  Commissions  Law  the 
rule  is  reiterated  in  cases  of  telegraph  and  telephone  corporations. 
So  that  it  may  fairly  be  considered  that  the  provisions  in  ques- 
tion have  been  adopted  as  a  matter  of  general  state  policy.  In 
cases  involving  acquisition  of  stock  control  of  gas  and  electrical 
corporations,  the  proposed  amendment  would  thus  apparently 
work  an  absolute  reversal  of  this  policy,  thereby  affording  oppor- 
tunities for  the  same  exploitation  of  the  public  service  corpora- 
tions so  controlled  which  occurred  before  the  enactment  of  the 
Public  Service  Commissions  Law  and  to  prevent  which  tlie  pro- 
visions in  question  were  doubtless  enacted.^' 

The  Commission  thereupon,  by  a  vote  of  four  to  one,  expressed 
itself  as  opposed  to  the  proposed  amendment,  one  Commissioner 
preferring  to  leave  the  matter  to  the  discretion  of  the  executive 
on  the  statement  of  facts  and  explanation  set  forth  in  the  memo- 
randum. The  Commission,  being  importimed  for  a  reconsidera* 
P.U.R.1917C. 
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tion  of  the  matter,  after  further  examination  and  discussion,  de- 
termined not  to  modify  its  views  as  expressed  in  its  letter  to  the 
governor  from  which  the  foregoing  is  an  extract.  (See  minutes  of 
executive  session  of  this  Commission  of  April  21,  1915,  and  May 
6, 1915,  respectively,  in  reference  to  Assembly  Bill  Int.  No.  1350, 
Pr.  No.  2115,  amending  §  70  of  the  Public  Service  Commis- 
sions Law.)  And  again  in  May,  1916,  upon  being  requested  by 
the  executive  for  an  expression  of  its  opinion  in  regard  to  a 
similar  proposed  amendment  of  the  statute  in  question,  the  Com- 
mission unanimously  advised  against  approval  of  the  proposed 
amendment,  and  referred  the  executive  to  its  views  expressed  in 
1915,  from  which  the  foregoing  quotation  has  been  taken.  (See 
minutes  of  executive  session  of  this  Commission  of  May  10, 1916, 
in  reference  to  Senate  Bill  Int.  No.  1174,  Pr.  No.  1896,  amend- 
ing §  70  of  the  Public  Service  Commissions  Law.) 

After  thus  unequivocally  standing  upon  the  understood  intent 
of  the  statute  that  the  stock  of  gas  and  electrical  corporations 
shall  not  be  turned  over  to  holding  companies,  and  after  its  twice 
reiterated  disapprobation  of  statutory  amendments  manifestly  in- 
tended to  abrogate  this  prohibition,  how  can  this  Commission  con- 
sistently approve  of  a  proposition  which  apparently  is  only  an  es- 
sential part  of  a  general  plan  to  transfer  control  of  all  of  the 
stock  of  various  domestic  public  service  corporations  to  a  foreign 
holding  company  ?  In  other  words,  after  having  thrice  advised 
against  the  approval  of  legislation  designed  to  subvert  the  provi- 
sions of  the  Public  Service  Commissions  Law  against  the  taking 
and  holding  of  stock  of  gas  or  electrical  corporations  by  so-called 
holding  companies,  how  can  this  Commission  in  the.  proper  exer- 
cise of  discretion  give  its  approval  of  such  a  result  in  a  particu- 
lar case  ?  I  do  not  forget  that  the  sage  of  Concord,  in  one  of  his 
brilliant  pleas  for  action  based  upon  the  convictions  of  the  mo- 
mentj  declared  that  "inconsistency  is  the  hobgoblin  of  small 
minds."  But  an  absolute  reversal  of  principle  would  seem  to  de- 
mand at  teast  some  casual  explanation  of  the  reasons  why  to-day's 
convictions  are  so  diametrically  opposed  to  those  of  yesterday; 
and  the  pages  are  turned  in  vain  for  any  such  disclosure  in  re- 
spect of  this  present  change  in  belief.  And  if  it  should  be  ob- 
served that  the  record  does  not  in  express  terms  indicate  that  the 

ultimate  transfer  to  a  holding  company  is  actually  contemplated 
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and  will  necessarily  follow,  for  what  other  purpose,  indeed,  it 
may  be  inquired,  is  the  application  made  ?  Certainly  there  must 
be  some  object  in  view  in  this  persistent  attempt  to  secure  the  ap- 
proval of  the  Public  Service  Commission  to  a  stock  purchase 
which  shall  result  in  the  control  of  four  gas  corporations  by  a  co- 
partnership owning  all  of  the  stock,  when  that  copartnership  al- 
ready owns  all  of  the  stock  of  three  of  them  and  may  purchase 
the  stock  of  the  other  one  at  any  moment  by  merely  exercising  its 
option  so  to  do  without  coming  to  the  Commission.  At  first  blustf 
it  might  be  suggested  that  the  individual  petitioner  does  not  wish 
to  embark  upon  the  greater  enterprise  unless,  assured  in  advance 
that,  once  owning  stock  in  the  fourth  corporation,  he  will  be  per- 
mitted to  merge  all  the  companies,  to  the  mutual  advantage  of 
both  the  owners  and  the  public,  through  economy  in  operation  and 
otherwise.  But  no,  because  as  hereafter  pointed  out,  there  is  no 
intention  to  merge  the  enterprises, — the  identities  are  to  be  pre- 
served. So  that  in  the  absence  of  any  other  explanation,  I  think 
we  are  forced  to  conclude,  at  least  I  am  only  able  to  surmise, 
that  the  real  motive  must  be  to  place  the  ownership  of  the  stocks 
of  the  three  domestic  gas  corporations  in  a  foreign  corporation 
which  in  at  least  some  respects  is  not  subject  to  the  jurisdiction 
of  this  Commission  as  are  the  three  domestic  constituents  which 
are  to  be.  Because  if  this  actually  is  not  the  motive,  why  not 
organize  a  new  corporation  under  the  laws  of  this  state,  and  have 
such  new  corporation  apply  for  leave  to  purchase  the  stock  of  the 
Frost  Gas  Company  and  of  the  other  three  gas  corporations  in- 
volved? Or  even  more  simply,  why  does  not  one  of  the  three 
domeetic  gas  corporations,  for  example,  the  South  Shore  Natural 
Gas  &  Fuel  Company, — all  of  the  stock  of  which  is  owned  by 
Henry  L.  Doherty  &  Company, — apply  for  leave  to  purchase 
the  stocks  of  the  other  two  domestic  corporations,  also  ownied  by 
Doherty  &  Company,  and  the  stock  of  the  Frost  Gas  Company, 
an  option  to  purchase  which  is  owned  by  Henry  L.  Doherty  & 
Company  ?  How  easily  might  Doherty  &.  Company,  having  the 
option  on  the  Frost  Gas  Company's  stock,  which  it  may  be  said  to 
hold  in  one  hand,  transfer  such  option  for  a  nominal  considera- 
tion to  the  other  hand,  in  which  it  holds  all  of  the  stock  of  the 
South  Shore  Natural. Gas  &  Fuel  Company;  and  thereupon  the 
application  being  made  as  suggested  and  the  permission  of  the 
P.U.R.1917C. 

Digitized  by  VjOOQIC 


288  NEW  YORK  PUBUC  SERVICE  COMMISSION. 

Commission  secured,  the  properties  would  be  combined  in  one 
ownership  and  management  and  might  be  merged  to  the  possible 
advantage  of  both  the  business  interests  involved  and  the  public 
generally.  Under  the  present  plan,  on  the  contrary,  it  is  express- 
ly declared  that  no  merger  is  contemplated. .  This  appears  plain 
from  the  following  extracts  from  the  minutes  of  the  hearing  of 
October  18th  last: 

Q.  Do  you  mean  that  if  the  Frost  company  takes  over  these 
^securities  that  then  the  Frost  company  will  be  able  to  finance 
itself? 

Mr.  Williams  (counsel  for  the  applicants) :  I  mean  to  say 
under  this  contract  the  Frost  Gas  Company  will  take  the  stocks 
of  the  companies  named  which  it  is  proposed  that  the  Cities  Serv- 
ice Company  (the  foreign  holding  company)  shall  finance  through 
the  Frost  Gas  Company.     [Page  10.] 

Q.  How  do  you  propose  to  handle  these  four  properties  that 
are  involved  in  this  proceeding  ?  Do  you  propose  to  keep  them  all 
alive  ? 

A.  Yes,  sir,  every  one. 

Q.  And  keep  their  separate  identities  ? 

A.  Yes,  sir. 

Q.  Then,  where  do  your  economies  come  in  of  operation  of 
these  properties  if  you  have  to  keep  separate  books  and  separate 
accounts,  bill  separate  for  all  these  different  communities  in  these 
diflFerent  companies? 

A.  That  is  all  done  from  Buffalo.  You  see,  we  have  a  large 
office  in  Buffalo  in  which  the  books  of  all  these  companies  are 
kept.  But,  for  example,  we  don't  know  what  Mr.  Frost  is  pay- 
ing his  superintendent,  but  he  has  a  superintendent  on  his  prop- 
erty. Now,  instantly  we  take  that  property  over,  at  lenst  one 
superintendent  will  cover,  or  rather  the  same  superintendent  we 
now  have  will  cover,  that  property. 

Q.  So  you  intend  to  merely  have  the  Frost  company  hold  the 
stock  of  the  underlying  corporations? 

A.  Oh,  yes,  and  all  the  Alden-Batavia  group  and  the  Nortli 
Buffalo  as  well.     [Pages  28  and  29  of  minutes.] 

Begarding  the  subject  in  its  final  analysis,  then  the  simple 

proposition  recurs:  An  individual  owner  of  all  the  stock  in  three 
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domestic  gas  corporations  appeals  to  this  Commission  to  approve 
the  purchase  of  all  of  his  said  stock  by  a  foreign  gas  corporation 
in  order  to  create  such  a  financial  condition  and  corporate  re- 
lationship as  would  for  undisclosed  reasons  make  it  worth  while 
for  him  to  purchase  the  entire  capital  stock  of  the  foreign  cor- 
poration,-^incidentally  becoming  repossessed  of  his  own  previous 
holdings  in  and  control  of  the  other  group.  I  know  of  no  pro- 
vision of  the  statute  which  indicates  legislative  intent  that  this 
Commission  shall  certify  such  enterprises  as  in  the  interest  of  the 
public.  I  even  find  it  difficult  to  discover  jurisdiction  in  the 
Commission  to  entertain  such  an  application.  Accordingly,  I 
am  convinced  that  these  applications  should  be  denied  on  the 
ground,  first,  that  the  Commission  is  without  jurisdiction  in  such 
a  case  when  what  might  be  termed  "an  artificial  bona  fides"  on 
the  part  of  the  applicant  corporation  does  not  exist  (see  testi- 
mony of  W.  H.  Frost,  pages  178  and  179  of  stenographer's 
minutes  of  October  26,  1916 ;  and  clause  in  contract  between  W. 
H.  Frost  and  Doherty  &  Company,  February  26,  1916,  to  the 
effect  that  the  expenses  of  the  applications  are  to  be  borne  by  the 
latter) ;  and,  second,  even  if  otherwise,  to  grant  the  application 
imder  the  circumstances  would  plainly  be  an  improper  exercise 
of  that  official  discretion  through  which  the  Public  Service  Com- 
mission is  expected  to  safeguard  tibe  people's  interests  under  just 
such  circumstances  as  obtain  in  this  case. 

As  already  declared,  I  do  not  intend  to  imply  bad  faith  on  the 
part  of  either  the  nominal  petitioner  or  of  the  real  interest  be- 
hind the  application.  In  fact,  it  is  Targely  through  the  frank- 
ness of  the  parties  in  disclosing  the  facts  that  the  latter  have  been 
so  readily  comprehended  by  the  Commission.  Everything  ma- 
terial and  of  significance  has  been  made  clear, — always  excepting 
an  answer  to  the  one  important  question,  ^'Why  is  it  considered 
necessary  to  decorate  the  enterprise  with  a  Public  Service  Com- 
mission tag  before  the  option  to  purchase  the  Frost  Gas  Company 
stock  is  exercised  V'  The  law  does  not  require  approval  of  such 
exercise;  what  then  is  the  supposed  necessity  thereof?  In  the 
absence  of  any  voluntary  enlightenment  on  this  point  by  the 
parties  in  interest,  we  can  only  speculate,  and,  as  before  observed, 
we  are  able  to  suggest  only  two  possible  motives:    First,  that 

capitalization  of  the  interests  thus  to  be  acquired  can  proceed 
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more  readily  if  accomplished  beneath  the  sheltering  aegis  of  a 
foreign  charter;  or,  second,  doubt  as  to  the  legality  of  what  is 
ultimately  contemplated  unless  in  this  embryo  stage  of  the  pro- 
ceeding approval  by  this  Commission  is  secured, — or  at  least 
some  measure  of  uncertainty  as  to  whether  the  Commission  might 
be  disposed  to  exercise  its  discretion  in  favor  of  the  stock  pur- 
chase after  ownership  of  all  of  the  stocks  of  all  the  corporations 
involved  should  have  become  vested  in  a  single  interest;  and  it 
is  because  I  also  cherish  grave  doubt  in  respect  of  all  these  con- 
siderations that  I  have  found  it  impossible  to  listen  even  to  the 
allurements  of  the  millions  to  be  spent  by  these  foreign  corpora- 
tions in  development  of  and  service  by  the  subsidiary  companies 
involved  if  the  pending  application  should  be  granted. 

It  has  been  suggested  that  this  Commission  has  itself  estab- 
lished a  precedent  for  what  is  now  proposed  in  case  No.  2623, 
Re  Iroquois  Natural  Gas  Co.  decided  June  5,  1912,  in  which  a 
foreign  gas  corporation  was  permitted  to  acquire  and  hold  a  con- 
siderable amount  of  stock  of  a  domestic  gas  corporation.  The 
suggestion  is  not  in  point.  In  the  case  cited,  the  Iroquois  com- 
pany, a  domestic  gas  corporation,  was  permitted  to  issue  some 
eight  millions  of  its  stock  for  the  purpose  of  acquiring  the  plants, 
properties,  rights,  and  franchises  of  half  a  dozen  other  gas  cor- 
porations, and  incidentally  to  issue  a  large  block  of  such  stock 
to  the  United  Natural  Gas  Company,  a  foreign  corporation 
(which  latter  was  permitted  to  acquire  the  Iroquois  company's 
stock),  in  payment  for  all  of  the  works,  system,  franchises,  and 
property  of  said  foreign  corporation  situate  within  the  state  of 
New  York.  There  is  not  the  slightest  analogy  between  permit- 
ting a  foreign  corporation  to  take  and  hold  a  quota  of  the  stock 
of  a  domestic  corporation  in  payment  of  tangible  properly  in  this 
state  to  be  purchased  by  such  domestic  from  such  foreign  corpo- 
ration, and  in  permitting  a  foreign  corporation  to  purchase  all 
of  the  stock  of  and  thus  absolutely  control  several  domestic  cor- 
porations. A  careful  examination  of  the  record  and  of  the  order 
in  the  case  cited  must  convince  anyone  that  the  Iroquois  Com- 
pany Case  is  not  a  precedent 

My  attention  has  also  been  called  to  the  fact  that  in  1910  the 
Frost  Gas  Company  was  permitted  by  this  Commission  to  pur- 
chase at  par  100  shares,  being  all  of  the  capital  stock,  of  the 
P.U.R.1917C. 


Digitized  by 


Google 


BE  SOUTH  SHORE  NATURAL  GAS  k  F.  CX).  291 

Brocton  Gas  &  Fuel  Company  of  Brocton,  New  York.  In  that 
case,  it  appeared  that  while  Brocton  had  gas  pipes  it  had  no 
gas,  whereas  the  Frost  company  had  abundance  of  gas  and  was 
prepared  immediately  to  supply  the  same  to  the  people  of  Broc- 
ton. Devested  entirely  of  the  significant  interrelated  facts  which 
exist  in  the  present  application,  I  do  not  find  in  the  Brocton  case 
a  precedent  which  should  control  the  Commission  in  its  exercise 
of  discretion  in  the  present  proceedings* 
The  application  should  be  denied. 

Emmety  Commissioner:  This  matter  has  in  no  sense  been 
under  my  individual  charge  during  its  pendency  before  the  Com- 
mission, and  I  had  not  thought  originally,  therefore,  to  file  an 
explanatory  memorandum  accompanying  my  vote  in  the  case. 
But  certain  expressions  which  the  chairman  has  employed  in  his 
dissenting  opinion  have  suggested  to  me  that,  in  the  interest 
of  a  right  understanding  of  the  point  of  view  of  at  least  one  of 
the  Commissioners  who  favored  granting  the  application,  I  had 
perhaps  better  modify — although  only  very  slightly — ^my  first 
intention  in  that  regard. 

[1]  I  have  voted  for  these  orders  because  I  believe  the  plan 
which  has  been  submitted  to  us  by  the  Frost  Gas  Company  to  be 
lawful  under  our  statutes,  and,  in  its  practical  bearings,  not  only 
wholly  unobjectionable  from  a  public  standpoint,  but  greatly  in 
the  interest  of  the  people  of  the  western  part  of  New  York  state. 
If  this  plan  goes  into  effect,  it  apparently  insures  the  investment 
of  a  large  amount  of  new  capital  in  the  development  of  natural 
gas  resources  in  western  New  York  that  are  now  lying  dormant. 
Under  existing  conditions  it  is  extremely  desirable,  from  the 
public  standpoint,  that  this  should  be  done  at  the  earliest  pos- 
sible moment,  and  only  some  express  legal  prohibition,  such  as  I 
do  not  find  in  any  provision  of  the"  Public  Service  Commissions 
Law,  should  be  allowed  to  stand  in  the  way  of  it. 

[2]  The  chairman's  dissenting  opinion  contains  no  explana- 
tion that  is  to  me  in  the  least  satisfactory,  of  his  reasons  for  wish- 
ing to  see  this  Commission  align  itself  against  the  carrying  out 
of  a  project  which  contains  not  one  single  feature  that  by  any 
stretch  of  the  imagination  can  be  regarded  as  injurious  to  the 
public,  but  which  on  the  contrary  is  full  of  the  promise  of  sub- 
P.U.R.1917C. 
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stantial  public  advantage.  The  mere  fact  that  Henry  L.  Doherty 
&  Company  presumably  hope  to  profit  personally  to  some  extent 
if  the  plan  goes  through  presents,  of  course,  not  the  slightest 
reason  for  our  rejecting  it.  No  suggestion  has  been  made  that 
illicit  or  unconscionable  gains  are  expected  or  desired  by  the  pro- 
moters of  the  enterprise,  and  I  have  yet  to  learn  that  it  is  a  crime, 
or  in  the  least  degree  reprehensible  from  any  point  of  view,  for 
men  employed  in  the  business  of  establishing  public  utilities  to 
expect  to  reap,  under  existing  conditions,  a  reasonable  incidental 
reward  from  the  employment  of  their  brains,  energy,  and  money 
in  the  development  of  enterprises  from  which  the  public  will  be 
the  principal  gainer.  It  is  not,  I  need  scarcely  say,  because  Mr. 
Doherty  and  his  firm  expect  to  derive  some  profit — as  I  assume 
they  do — ^from  this  enterprise  that  the  Commission  has  approved 
of  the  plan.  I  only  mention  this  aspect  of  the  matter  because 
the  general  tone  of  the  chairman's  memorandum  is  rather  calcu- 
lated, I  am  afraid,  to  create  the  impression  that  members  of  the 
firm  of  Henry  L.  Doherty  &  Company  will  be  about  the  only 
people  to  be  benefited  by  the  passage  of  our  order,  and  that  an 
approval  of  the  plan  must  therefore  be  primarily  in  their  interest. 
I  have  voted  for  the  order  because,  and  only  because,  of  the  bene- 
fits which  I  feel  reasonably  well  assured  will  be  conferred  by  its 
adoption  upon  the  people  of  western  New  York,  who  now  face  a 
critical  situation  in  regard  to  their  available  supplies  of  natural 
gas.  It  would  be  the  height  of  folly,  it  seems  to  me,  for  this 
Commission  to  stand  in  the  way  of  carrying  to  completion  the 
only  tangible  proposition  that  has  yet  been  made  by  responsible 
people  to  meet  and  overcome  the  difficulties  which  the  present 
shortage  of  gas  in  western  New  York  have  given  rise  to. 

[8]  The  chairman  asks  why  some  other  plan  has  not,  in  an- 
swer to  his  criticisms,  been  submitted  in  place  of  the  one  pro- 
posed. He  pointedly  inquires  what  the  real  motives  are  behind 
this  application.  Upon  the  theory  that  it  is  almost  as  much  the 
function  of  the  Public  Service  Commission  to  originate  plans  for 
the  consolidation  and  financing  of  privately  owned  utility  com- 
panies as  to  merely  approve  or  disapprove  of  plans  prepared  in 
the  first  instance  by  the  owners  of  these  properties,  the  chairman 
has,  in  his  dissenting  memorandum,  suggested  various  ways  of 
meeting  the  situation  which  has  led  to  the  making  of  the  present 
P.U.R.1917C. 
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applicatipn.  He  thinks  that  any  one  of  these  would  have  an- 
swered the  professed  purposes  of  the  petitioners  better  than  the 
pl^  which  they  have  proposed.  And  because  the  applicants  have 
finally  decided  to  stand  upon  a  plan  of  their  own  devising,  and 
not  to  accept  one  of  his,  he  has  apparently  brought  himself  to  the 
conclusion  that  they  must  be  acting  in  what  he  euphemistically 
calls  ^^technical  bad  faith.''  I  do  not  share  this  view.  I  have 
always  felt  that  ev^i  if  the  Commission  believes  that. a  better 
plan  for  the  capitalisation  or  consolidation  of  a  utility  enterprise 
than  one  which  is  actually  befoore  it  is  capable  of  being  elabo- 
rated, it  is  still  our  duty,  after  being  as  helpful  as  possible  in  the 
matter  of  good  adWce,  to  recognize  in  the  private  owners  of  these 
properties  the  right  to  exercise  a  certain  freedom  of  choice  of 
their  own  in  regard  to  the  details  of  such  arrangements ;  and  that 
having  satisfied  ourselves  of  the  legality  (and  of  course  of  the 
good  .faith)  of  a  pending  proposal,  it  would  be  a  breach  of  duty 
on  our  part,  and  an  outrageously  high-handed  act,  for  us  to  reject 
the  proposal  merely  because  we  may  fondly  fancy  ourselves  ca- 
pable of  getting  up  a  better  one. 

[4]  I  do  not  quite  understand,  even  after  reading  the  chair- 
man's memorandum,  what  precisely  it  is  that  its  writer  appre- 
hends, in  the  way  of  danger  to  the  public,  from  the  approval  of 
the  plan  which  has  been  presented  to  us.  The  property  to  be 
purchased  by  the  Frost  Gas  Company  is  worth  more  than  the  par 
value  of  the  new  Frost  Gas  Company  stock  that  is  to  be  issued. 
This  fact  was  attested  to  by  our  own  experts  after  very  careful 
investigation,  and  after  excluding  from  any  consideration,  in  de- 
termining values,  certain  gas  leases  which  probably  have  a  real 
value.  The  plan  proposed  does  not  in  the  slightest  degree  limit 
or  lessen  the  regulatory  powers  of  this  Commission  over  the  man- 
agement of  these  properties  in  the  future.  Both  as  to  rates  and 
service  the  Commission's  present  powers  will  remain  absolutely 
unimpaired.  Years  ago  the  Frost  Gas  Company  was  authorized 
to  do  business  within  the  state  of  New  York,  and  from  time  to 
time  since  then  recognition  has  been  extended  to  it,  as  to  a  do- 
mestic corporation,  by  different  orders  of  this  Commission  and  of 
the  old  Commission  of  Gas  and  Electricity.  A  stipulation  has 
been  filed  in  this  proceeding  which  binds  the  company,  in  case  its 

present  application  should  be  granted,  to  apply  to  us  for  approval 
P.U.R.1917C. 
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of  all  future  capitalisation  projects,  exactly  as  a  domestic  cor- 
poration has  to  do.  The  fact  that  the  Frost  Gas  Company  is  a 
Delaware  corporation,  therefore,  affects  the  situation,  from  a 
practical  standpoint,  in  not  the  slightest  d^ree, — any  more  than 
if  an  individual  Delaware  capitalist  should  take  it  into  his  head 
to  invest  largely  in  the  securities  of  a  New  York  public  utilities 
enterprise,  as  doubtless  many  of  them  have.  In  that  case,  just 
as  in  the  present,  the  property  itself  remains  here  under  our 
jurisdiction,  and  the  original  New  York  corporation,  which  has 
legal  title  to  the  property,  maintains  its  corporate  form,  and  per- 
forms its  corporate  functions  precisely  as  it  always  has.  I  have 
never  been  able  to  see,  therefore,  what  eflFect  the  chance  owner- 
ship of  the  stocks  of  such  corporations,  by  individuals  or  com- 
panies of  other  states,  has  upon  the  people  of  this  state. 
.  [6]  With  respect  to  the  legality  of  the  proposed  arrangement, 
I  do  not  understand  from  my  reading  of  the  chairman's  opinion 
that  he  feels  himself  in  a  position  to  do  more  than  suggest  that 
possibly  there  may  be  technical  objections  to  the  plan  which, 
if  the  matter  ever  comes  before  the  courts,  will  be  held  to  vitiate 
it.  That  is  a  very  different  matter  from  being  able  to  point  out 
definite  particulars  in  which  the  project  is  legally  unsound  or 
imperfect.  If  he  had  been  able  to  do  that,  I  should  have  been 
glad  to  vote  wilii  him  against  the  application.  But  from  my 
point  of  view  the  practical  advantages  to  the  public  which  will 
follow  from  the  carrying  out  of  the  plan  are  so  great  that,  in  the 
absence  of  definite  and  tangible  legal  objections  to  the  scheme, 
the  Commission  ought  to  try  in  every  way  to  resolve  slight  out- 
standing doubts  of  this  sort  in  favor  of,  and  not  against,  the 
petitioners, — or,  I  might  better  say,  in  favor  of,  and  not  against, 
the  interests  of  the  people  of  western  New  York.  Speaking  for 
myself,  that  is  what  I  have  done ;  and  in  following  this  course  I 
feel  that  I  have  performed  my  duty  better  than  I  would  have  if 
I  had  based  my  final  determination  upon  finespun  technical 
doubts  which,  after  all,  are  matters  for  the  courts,  rather  than 
for  this  Commission,  to  pass  upon. 

These,  very  briefly  stated,  are  my  reasons  for  voting  in  favor 
of  giving  the  approval  of  the  Commission  to  the  Frost  Gas  Com- 
pany project.    Our  duty  in  the  matter  seems  to  me  to  be  so  plain 

that,  as  I  have  already  said,  I  had  not  intended  to  file  any  memo- 
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randuin  explanatory  of  my  vote,  believing  that  the  order  we  have 
made  sufficiently  explains  itself.  I  still  believe  that  it  does ;  but 
the  filing  by  the  chairman  of  a  dissenting  opinion  so  vehement 
in  its  general  tone  as  possibly  to  excite,  in  suspicious  minds,  a 
doubt  as  to  the  good  faith  of  the  petitioners  in  tilie  case,  and  even 
— although  quite  unintentionally,  I  am  sure — as  to  that  of  in- 
dividual Commissioners  who  vote  for  the  order,  has  led  me  to 
think  that  perhaps  I  had  better,  after  all,  explain  upon  the  record, 
very  briefly  and  generally,  my  reascm  for  voting  as  I  have  in  the 
matter* 

Commissioners  Irvine  and  Hodson  concur  in  Commissioner 
Emmet's  opinion. 


OKLAHOMA  CORPORATION  COMMISSION. 

DBITMRIGHT  THEATEB  COMPANY 

V. 

DBUMRIGHT  ICE  &  LIGHT  COMPANY. 

[Cause  No.  2680;  Order  No.  1190.] 

Bates  ^Electricity  ^Minimum    charge  ^^  BreaU'doten    service '^  MO' 
tion  picture  hatise. 

1.  In  the  abeenoe  of  evidence  sufficient  for  an  estimate  of  a  mini- 
mum charge  based  on  consumption  for  electric  break-down  service  sup- 
plied to  a  motion  picture  theater,  a  primary  charge  of  $L25  per  month 
is  not  unreasonable. 

Service  —  Transformers  —  Ownership, 

2.  A  transformer  installed  in  a  motion  picture  theater  to  change 
electric  current  from  alternating  to  direct  should  be  owned  by  the 
theater. 

[December  1,  1916.] 

CoMPULiNT  asking  that  defendant  supply  plaintiflF  motion  pic- 
ture theater  with  emergency  or  break-down  service  at  reasonable 
cost;  sustained  and  defendant  ordered  to  charge  the  regular  rate 
for  such  service  charged  other  consumers,  but  that  it  make  a 
primary  charge  of  $1.25  per  month  per  kw.  of  capacity  connected. 

By  the  Commission:  Complaint  was  filed  by  the  Dmmrigfat 
Theater  Company,  a  corporation,  versus  the  Drumright  Ice  & 
P.U.R.1917C. 


Digitized  by 


Google 


296  OKLAHOMA  CORPORATION  COMMISSION. 

Light  Company,  a  corporation.  The  complaint  alleges  in  sub- 
stance that  the  Drumright  Theater  Company  is  engaged  in  the 
business  of  running  and  operating  a  theater  and  motion  picture 
show,  kno^vn  as  the  Strand  Theater,  in  the  city  of  Drumright; 
that  the  Drumright  Ice  &  Light  Company  is  a  public  service 
corporation  engaged  in  the  business  of  fumiahing  electric  lights 
and  power  to  the  public  in  the  city  of  Drumright ;  that  the  theater 
company  has  a  contract  with  one  White  for  the  fumidiing  of 
electric  lights  for  its  theater,  but  that  at  times  the  plant  operated 
by  said  White  is  in  bad  condition  and  it  is  impossible  to  get  serv- 
ice; that  therefore  demand  has  been  made  of  the  lighting  com- 
pany to  furnish  "break-down"  service,  or  service  at  such  times 
when  the  plant  of  the  said  White  is  not  in  operation;  that  the 
lighting  company  asks  a  minimum  of  $25  a  month  for  maintain- 
ing connection  with  the  theater  for  such  break-down  service; 
wherefore  an  order  is  asked  from  this  Commission  requiring  the 
defendant  to  connect  with  plaintiflf's  theater,  and  to  furnish 
emergency  or  break-down  service  at  a  reasonable  cost 

The  complaint  came  on  regularly  for  hearing  before  the  Com- 
mission, plaintiff  being  present  by  its  attorneys,  Higgins  &  Bar- 
ton, and  by  its  treasurer  and  the  manager  of  its  theater;  the 
defendant  being  represented  by  its  attorney,  D.  A.  Richardson. 

The  evidence  shows  that  the  facts  alleged  in  the  complaint  and 
as  set  forth  in  substance  hereinabove  are  true;  that  the  theater 
company  has  connection  with  the  private  plant  of  one  White, 
but  that  this  plant  is  unable  at  all  times  to  furnish  service,  due 
to  the  bad  condition  of  the  plant  and  to  the  fact  that  the  plant  is 
sometimes  entirely  broken  down;  that  it  is  necessary  for  the 
theater  company  to  have  connection  for  service  with  the  plant  of 
the  defendant,  if  it  is  at  all  times  furnished  lights ;  that  at  one 
time  the  theater  company  had  connecti<m  and  was  furnished  (d. 
c.)  direct  current  by  the  lighting  company. 

The  testimony  further  shows  that  the  theater  company  uses 
direct  current  in  the  operation  of  its  machine;  and  that  if  (a. 
c.)  alternating  current  is  used,  it  will  be  necessary  to  install  a 
transformer  to  change  the  alternating  current  to  direct;  that  is, 
if  the  lighting  company  were  to  furnish  alternating  current,  it 
would  be  necessary  to  install  a  transformer  to  change  this  alter- 
nating current  to  direct  before  it  could  be  used  in  the  operation 
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of  the  motion  picture  machine  in  the  theater.  The  defendant 
contends  that  it  will  be  impoBsible  to  famish  direct  current  for 
plaintiff's  theater,  and  the  evidence  seems  to  bear  out  this  conten- 
tion. Defendant's  witnesses  testified  that  the  machinery  has  been 
purchased  to  change  the  entire  lighting  system  of  the  city  of 
Drumright  to  alternating  current,  and  that  the  d.  c.  machine, 
which  defendant  now  has  in  operation,  is  being  used  as  an  ex- 
citer. When  the  defendant  completes  tiie  installation  of  the  a.  a 
system  all  its  customers  must  depend  on  alternating  current 
Therefore  it  is  not  worth  while  to  consider  the  question  of  com- 
pelling the  defendant  to  furnish  direct  current  to  plaintiff's 
theater, 

[1]  The  chief  question  to  be  disposed  of  is  what  minimimi 
shall  be  charged  the  plaintiff.  Defendant  holds  itself  out  to  fur- 
nish light  and  power  to  the  citizens  of  Drumri^t,  and  it  must 
therefore  be  assumed  that  it  is  ready  to  give  emergency  or  break- 
down service  as  well  as  service  to  its  regular  customers. 

This  Commission  had  before  it  a  situation  similar  to  the  pres- 
ent one  in  the  case  of  A.  M.  Irion,  Chandler,  Oklahoma,  v.  Chand- 
ler Electric  Co.  order  No.  702,  catise  No.  1764.  In  that  case  the 
Commission  fixed  a  special  minimum  charge  based  upon  the  pos- 
sible consumption  of  the  complainant's  moving  picture  theater. 
The  record  herein  fails  to  show  what  the  possible  consumption 
of  plaintiff's  theater  may  be.  Therefore  it  will  be  impossible  to 
make  an  estimate  of  a  minimum  charge  as  was  done  in  the  Chand- 
ler Case.  That  there  should  be  a  special  minimimi  charge  for 
break-down  service  is,  we  think,  correct.  The  Commission  so 
held  in  the  Chandler  Case,  and  other  Conmiissions  in  carefully 
considered  opinions  have  done  likewise. 

As  touching  upon  the  question  of  short*term  service,  a  prin- 
ciple seemingly  similar  to  break-down  service,  we  note  the  fol- 
lowing opinions  of  the  Nebraska  Bailway  Commission  and  the 
Maine  Public  Utilities  Commission.  In  Be  Bartlett  &  E.  Teleph. 
Co.  for  Authority  to  Bevise  its  Exdiange  Bate  Filings,  Applica- 
tion No.  2631,  decided  March  2,  1916,  P.U.R1916D,  793  (ab- 
stract) the  Nebraska  Commission  allowed  a  higher  rate  for 
phones  which  are  rented  for  a  period  of  less  than  one  year. 

In  the  case  of  Colcord  v.  Searsport  Water  Co.  decided  Decem- 
ber 7,  1915,  the  Public  Utilities  Commission  of  Maine  said: 
P.UA.1917C. 
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^^It  not  appearing,  nor  being  claimed,  that  the  amount  col- 
lected in  water  rates  is  excessive,  the  sole  question  left  is  whether 
this  charge  is  distributed  fairly.  Conceding  that  the  takers  must 
pay  not  less  in  the  aggregate  than  they  pay  now,  should  the  sum- 
mer residents  of  Searsport,  because  they  are  the  ones  directly 
interested,  pay  according  to  the  actual  length  of  time  they  are 
.  served  each  year,  or  should  they  pay  for  the  full  twelve  months 
that  the  company  must  be  prepared  to  serve  them  in  order  actual- 
ly to  serve  them  during  the  few  weeks  or  months  that  they  occupy 
their  cottages  ?  If  the  latter,  the  burden  must  simply  be  shifted 
on  to  the  other  takers.  Otherwise  stated,  if  one  half  of  the  total 
number  of  water  takers  in  Searsport  are  summer  residents,  if 
they  average  to  occupy  their  cottages  three  months  per  year,  if 
it  requires  an  average  of  $20  per  family  to  provide  a  reasonable 
return  to  the  company,  and  if  these  families  are  to  have  nine 
twelfths  or  three  fourths  of  this  annual  charge  abated,  it  neces- 
sarily follows  that  the  other  half  of  the  population,  the  year- 
round  half,  must  carry  their  original  $20,  and  this  $15  less  such 
fractional  part  as  it  would  vary  in  the  readjustment.  The  aggre^ 
gate  revenue  not  being  attacked,  the  issue  really  resolves  itself 
into  one  between  the  permanent  residents  and  the  summer  peo- 
ple; not  how  much  shall  be  paid  the  water  company,  but  who 
shall  pay  it 

"So  far  as  it  costs  more  to  serve  the  twelve  months*  taker,  he 
should,  of  course,  pay  more.  But  such  items  as  are  not  modified 
by  the  length  of  time  of  actual  use  may,  and  should  properly,  be 
distributed  among  all  the  users  whom  the  public  utility  must 
stand  ready  to  serve.  It  is  the  same  principle  that  underlies  the  . 
'minimum  charge.'  This  is  concisely. and  clearly  defined  by  the 
Oklahoma  Corporation  Commission  in  a  recent  electric  company 
case.  J.  I.  Case  Plow  Works  v.  Oklahoma  Gas  &  E.  Co.  P.U.K. 
1915B,  183,  192:  'A  minimum  charge  is  for  the  purpose  of 
taking  care  of  those  continuous  fixed  charges  which  accrue  to  the 
plant  because  of  the  facilities  devoted  to  the  use  of  the  particular 
consumer,  such  as  meters,  transformers,  meter  reading,  collec- 
tions,' etc. 

"These  houses  (summer  houses)  stand  ready  to  serve  the  pub- 
lic all  of  the  time  in  order  actually  to  serve  them  during  what 
constitutes  the  normal  year's  occupancy  there.    Nobody  expects 

P.U.R.1917C. 
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to  let  or  to  occupy  them  for  less  than  a  full  year's  return  on  the 
investment 

"The  water  plant,  the  electric  plant,  the  gas  plant,  each  is 
constructed  at  cme  of  these  places  capable  of  supplying  the  de- 
mand during  the  period  of  seasonal  use.  The  capital  invested, 
the  depreciation,  the  normal  maintenance,  insurance,  all  of  these 
charges  which  go  on  whether  a  greater  or  a  lesser  amount  of 
product  is  being  consumed,  are  required  as  much  for  the  prem- 
ises which  are  regularly  occupied  during  some  part  of  each  year, 
and  must  be  served  when  occupied,  as  for  those  premises  which 
are  open  and  supplied  throughout  the  year.  It  is  the  'readiness 
to  serve'  element.  The  California  Eailroad  Commission,  in 
Corona  v.  Corona  City  Water  Co.  P.TJ.R.1915A,  782,  785,  in 
discussing  hydrant  rentals,  said:  *It  is  difficult,  if  not  impos- 
sible, to  accurately  fix  a  rate  which  should  be  charged  for  fire- 
hydrant  rentals  by  cities.  The  reason  for  this  is  that  there  is 
only  an  occasional  use  of  water  from  the  fire  hydrant,  yet  the  size 
of  main  and  water  facilities  must  at  all  times  be  kept  adequate 
for  fire  purposes  in  order  to  be  ready  when  the  demand  comes.' 

"And  the  Indiana  Public  Service  Commission  in  Apple  v. 
Brazil,  P.U.R.1915C,  561,  held  that  the  city  must  pay  as  hydrant 
rental  for  fire  protection  such  part  of  the  fair  return  on  capital 
invested  as  the  maximum  amount  that  might  be  drawn  through 
its  fire  apparatus  bore  to  the  maximum  demand  for  all  purposes, 
and  such  part  of  the  operating  expense  as  the  amount  actually 
used  for  fighting  fire  bore  to  the  total  amount  actually  used  for 
all  purposes." 

This  Commission  has  allowed  electric  lighting  companies  to 
file  special  rates  for  auxiliary  or  break-down  service.  The  rates 
on  file  with  the  Commission  for  the  cities  of  El  Reno,  Muskogee, 
and  Oklahoma  City  provide  for  service  for  an  installation  which 
is  regularly  supplied  with  light  from  a  privately  owned  source 
of  supply,  a  primary  charge  of  $1.25  per  month  per  kw.  of  ca- 
pacity connected,  except  when  the  company  is  directed  to  set  a 
current  limiting  device,  when  this  charge  shall  be  based  upon  the 
capacity  fixed  by  such  device. 

The  evidence  in  the  record  is  not  sufficient  to  determine  the 
capacity  of  the  plaintiff's  theater  in  kilowatts,  and  is  not,  there- 
fore, sufficient  for  an  estimate  of  a  minimum  based  on  consuijip- 
P.U.R.1917C. 
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tion.  In  the  absence  of  such  evidence,  a  primary  charge  of  $1.25 
per  month  will  not  be  held  by  the  Commission  to  be  unreason- 
able. 

[2]  At  the  hearing  before  the  Commission,  the  question  was 
raised  as  to  who  should  pay  for  the  transformer  to  be  installed 
at  plaintiff's  theater,  to  change  the  electric  current  from  alter- 
nating to  direct.  A  transformer  of  this  kind  is  usually  regarded 
as  part  of  the  theater  equipment,  and  would  therefore  necessarily 
be  furnished  by  the  theater  company.  Transformers  of  this 
character  would  be  of  no  use  to  the  lighting  company,  except  in 
connection  with  changing  alternating  to  direct  current  for 
theater  companies.  Should  the  lighting  company  be  compelled 
to  install  such  a  transformer,  and  the  theater  company  were  soon 
thereafter  to  quit  business,  the  lighting  company  would  have  on 
its  hands  a  useless  piece  of  equipment. 

The  Commission  having  considered  the  evidence  in  this  case 
and  being  advised  in  the  premises,  it  is  therefore  ordered  that  the 
defendant,  the  Drumright  Ice  &  Light  Company,  shall  furnish 
to  the  plaintiff,  the  Drumright  Theater  Company,  for  its  theater 
in  the  city  of  Drumright,  emergency  or  break-down  service,  and 
shall  supply  it  with  electric  current  at  such  times  as  demands 
may  be  made  therefor.  It  is  further  ordered  that  such  current 
shall  be  furnished  at  a  voltage  of  not  to  exceed  125. 

It  is  further  ordered  that  the  defendant  shall  charge  the  regu- 
lar rate  for  such  service  as  is  charged  other  consumers  for  elec- 
tric current,  but  that  it  may  make  a  primary  charge  of  $1.25  per 
month  per  kw.  of  capacity  connected. 

Done  at  Oklahoma  City  this  1st  day  of  December,  1916. 

Corporation    Commission,    Oteo.    A.    Henshaw    and   W.    D. 

Humphrey,  Commissioners. 
P.U.R.1917C. 
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OKLAHOMA  CORPORATION  COMMISSION. 

EXCELSIOB  LAUNDRY  COMPANY 

V. 

VINITA  GAS  COMPANY, 

[Cause  No.  2017;  Order  No.  1226.] 

Rates  —  Cfhange  of  schedule  —  Duty  of  cotnpany  to  apply  to  CowMnls^ 
sitm, 

A  public  utility  is  not  relieved  from  its  duty  to  apply  to  a  Com- 
mission for  permission  to  increase  rates,  either  because  its  rates  are 
fixed  by  franchise  or  because  the  existing  rates  are  too  low. 

[January  27,  1917.] 

Information  charging  that  the  defendant  had  increased  its 
rates  of  gas  consumed  by  complainant  without  first  having  made 
application  to  the  Commission;  sustained.  Fine  of  $1  and  all 
costs  of  the  proceedings  imposed,  and  defendant  warned  that  on 
repetition  of  the  event  the  full  penalty  would  be  visited.  The 
case  contains  a  valuable  discussion  on  the  question  of  discrimina- 
tion and  the  matter  of  charging  large  consumers  lesser  rates  than 
smaller  consumers. 

Appearances :  W.  B.  Thompson  for  Excelsior  Laundry  Com- 
pany ;  W.  H.  Kom^ay  for  defendant. 

By  the  Commission :  Information  was  filed  by  W.  B.  Coley, 
owner  and  manager  of  the  Excelsior  Laundry,  Vinita,  against  the 
Vinita  Gas  Company,  alleging  violation  of  Commission's  order 
Xo.  755,  in  that  defendant  had  increased  its  rates  on  gas  con- 
sumed by  the  laundry  without  having  first  made  application  to 
the  Commission  and  secured  permission  for  such  increase  in  rates. 

The  evidence  shows  that  the  defendant,  the  Vinita  Gas  Com- 
pany, is  a  public'service  corporation  engaged  in  the  business  of 
supplying  natural  gas  to  the  city  of  Vinita  and  the  inhabitants 
thereof ;  that  the  defendant  has  been  operating  and  supplying  gas 
in  the  city  of  Vinita  under  the  following  franchise  rates  (§  9, 
ordinance  June  21,  1906)  : 

"For  domestic  consumption,  including  heating,  cooking  and 
lighting,  at  twenty-five  ($0.25)  cents  per  1,000  cubic  feet. 

'Tor  use  as  fuel  for  stationary  engines  in  any  industrial  in- 
P.U.R.1917C. 
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stitution  in  which  are  daily  employed  not  less  than  ten  (10) 
persons,  eight  ($0.08)  cents  per  1,000  cubic  feet 

"For  each  incandescent  street  light  that  the  city  may  desire, 
fifty  ($0.50)  cents  per  light  per  month." 

The  evidence  further  shows  that  the  defendant  had  supplied 
the  Excelsior  Laundry  with  gas  at  8  cents  per  1,000  cubic  feet 
from  February,  1907,  until  January,  1916.  On  December  29, 
1915,  W.  B.  Coley,  manager  of  the  Excelsior  Laundry,  received 
from  the  defendant  company  the  following  notice: 

This  is  to  notify  you  that  effective  on  January  1,  1916,  we 
will  charge  the  following  rates  for  gas  furnished  your  laundry: 

First  200,000  feet  each  month  22  cents  net  per  1,000  cubic  feet 

Next  100,000     "       "         "       18     "       "      "     1,000      "       " 

-  100,000      "        "          "       15      "        "       "     1,000      "        •• 

"  100,000      «        «         ••       13      «        M      «    1 OQQ      «       M 

**  600,000     «        "         «       12      «        "      "     1,000       "       « 

**  1,000,000     "       ••         a      11     «       «      «    looQ      «       u 

Minimum  consumption  200,000  cubic  feet  per  month;  less 
than  minimum  shall  be  charged  at  domestic  rate. 
Yours  truly, 

Vinita  Gas  Co. 
Diet.  J-J  By  Chas.  E.  Jennings,  Vice  Pres. 

The  transcript  of  the  record  comprises  forty-two  pages,  but 
the  facts  essential  to  this  proceeding  are  brief.  The  defendant 
alleges  that  the  laundry  is  using  gas  for  domestic  purposes,  in- 
cluding the  heating  of  stoves,  lighting  the  building,  etc,  and  that 
the  franchise  rate  of  8  cents  applied  only  to  gas  used  for  fuel 
in  engines,  and  that  the  domestic  rate  of  22i  cents  should  apply 
to  ^s  consumed  by  the  laundry.  The  defendant  further  alleges 
that  at  the  time  the  franchise  was  granted  at  Vinita,  that  the 
source  of  supply  for  natural  gas  was  the  Goody's  Bluff  field  about 
28  miles  from  Vinita ;  that  this  field  has  been  exhausted  and  the 
pipe  line  owned  and  built  to  the  field  by  the  Vinita  Gas  Com- 
pany has  been  abandoned  and  sold;  that  the  defendant  is  now 
securing  its  supply  of  natural  gas  from  the  Quapaw  Gas  Com- 
pany, and  is  paying  therefor  10  cents  per  1,000  cubic  feet  at  the 
pipe  line,  and  that  there  is  a  line  loss  of  fum  18  to  20  per  cent; 
that  considering  the  line  loss  and  the  cost  of  distribution,  the 
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total  cost  of  gas  to  the  defendant  is  approximately  15  cents  per 
1,000  cubic  feet. 

It  is  also  stated  in  the  record'that  the  city  council  voluntarily 
increased  the  rates  on  gas  furnished  the  city  water  plant,  the 
public  schools,  and  the  Sacred  Heart  Academy  from  10  cents  to 
15  cents  per  thousand  cubic  feet ;  that  prior  to  the  time  the  de- 
fendant notified  the  laundry  that  it  intended  to  increase  the 
rates  for  gas  that  it  had  been  the  habit  of  the  management  of 
the  laundry  at  times  when  the  gas  pressure  was  low  to  weight 
the  regulator,  and  that  this  practice,  due  to  the  fact  that  the  gas 
pressure  was  greatly  increased  and  that  a  small  capacity  meter 
was  maintained  at  the  laundry,  caused  the  laundry  to  receive 
considerable  gas  in  excess  of  that  actually  metered  and  paid  for. 
A  new  meter  was  put  in  about  January,  1916,  and  since  this 
time  the  gas  consumed  by  the  laundry  has  metered  in  the  neigh- 
borhood of  800,000  cubic  feet  per  month.  Prior  to  that  time 
the  largest  amount  metered  for  any  one  month  was  363,000 
cubic  feet. 

The  Conunission's  jurisdiction  over  gas  companies  is  par- 
ticularly defined  in  chapter  93,  Session  Laws  1913.  Section  1 
of  this  chapter  so  defines  public  utilities  as  to  include  gas  com- 
panies. Section  2  provides,  in  part,  as  follows :  "The  Conmiis- 
sion  shall  have  general  supervision  over  all  public  utilities,  with 
power  to  fix  and  establish  rates  and  to  prescribe  rules,  require- 
ments and  r^ulations  affecting  their  services,  operation,  and  the 
management  and  conduct. of  their  business;    ..." 

Section  3' provides:  "In  addition  to  the  powers  enumerated, 
specified,  mentioned  or  indicated  in  this  act,  the  Commission 
shall  have  all  additional  implied  and  incidental  powers  which 
may  be  proper  and  necessary  to  carry  out,  perform  and  execute 
all  powers  herein  enumerated,  specified,  mentioned,  or  indicated, 
and  to  punish  as  for  contempt  such  corporation,  association,  com- 
pany or  individual,  their  trustees,  lessees,  receivers,  successors, 
and  assigns,  for  the  disobedience  of  its  orders  in  the  manner  pro- 
vided for  punishment  of  transportation  and  transmission  com- 
panies, by  the  Constitution  and  laws  of  this  state." 

This  law  became  effective  March  25,  1913.  On  October  16, 
1913,  the  Commission  issued  its  order  No.  755,  which  became 
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effective  November  15,  1913.  This  order  provides  in  part  as 
follows : 

"It  is  therefore  ordered  that  e^h  and  every  person,  firm,  asso- 
ciation, or  corporation  engaged  in  the  business  of  transporting, 
distributing,  or  selling  natural  gas ;  ...  to  consumers  with- 
in the  state  of  Oklahoma,  diall  file  with  the  Corporation  Com- 
mission of  Oklahoma  on  or  before  the  1st  day  of  December, 
1913,  a  certified  copy  of  their  respective  rate  sheets,  schedules, 
and  tariffs  of  each  form  of  application  for  service  and  each  form 
of  contract  in  eflFect  on  the  1st  day  of  August,  1913,  pertaining 
to  the  transportation,  transmission,  distribution,  pumping,  fur- 
nishing, supplying  or  sale  of  gas.    .    .    . 

"It  is  further  ordered  that  no  such  persons,  firms,  associations, 
or  corporations  shall,  for  any  utility  which  they  may  represent, 
advance  any  rate  or  change  the  form  or  forms  of  applications 
or  contracts  in  effect  on  this  date,  without  first  having  submitted 
such  proposed  rate  or  form  to  the  Corporation  Commission  at 
least  thirty  (30)  days  prior  to  the  proposed  effective  date  there- 
of; and  the  same  shall  not  become  effective  unless  and  until  ap- 
proved by  the  Corporation  Commission." 

This  order  755  is  still  in  effect,  and  is  published  on  page  366 
of  the  7th  Annual  Eeport  and  page  475  of  ike  8th  and  9th  An- 
nual Beports  of  this  Commission. 

Some  few  months  prior  to  the  filing  of  the  information  herein 
an  application  was  made  by  the  Yinita  Gas  Company  to  this 
Commission  to  increase  rates  in  the  city  of  Vinita.  At  that  time 
the  question  of  the  jurisdiction  of  the  Commission  to  change  rates 
made  by  franchise  agreement  between  the  Vinita  Gas  Company 
and  the  city  of  Vinita  was  raised  by  attorneys  representing  the 
city  of  Vinita.  The  Commission  dismissed  the  case  on  the  fail- 
ure of  the  gas  company  to  file  brief,  and  on  motion  of  the  city 
of  Vinita.  The  Vinita  Gas  Company,  defendant  herein,  acqui- 
esced in  said  dismissal. 

In  a  later  case,  however,  Henryetta  v.  Smith  &  S.  Gas  Co. 
Order  No.  1214,  Cause  No.  2584,  the  Commission  held  that 
the  city  of  Henryetta  was  without  authority  to  exercise  the  1^- 
islative  function  of  rate  making  to  the  extent  of  suspending  the 
rights  of  the  sovereign  authority  to  exercise  same  upon  proper 
occasion.  Following  this  decision  the  Commission  could,  upon 
P.U.R.1917C. 
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proper  showing,  authorize  the  change  or  modification  of  gas  rates 
regardless  of  any  city  ordinance.  The  defendant  should,  there- 
fore, have  applied  to  the  Commission  for  permission  to  increase 
its  rates  in  this  particular  matter*     / 

As  to  whether  or  not  the  gas  c<m8umed  by  the  laundry  is 
used  as  specified  in  §  9  of  the  ordinance  heretofore  mentioned, 
for  industrial  institutions^  the  evidence  is  not  so  clear.  The  tee- 
timony  shows  that  the  laundry  employs  more  than  ten  persons, 
but  that  the  gas  is  not  all  consumed  in  stationary  engines,  as  is 
provided  in  §  9  of  the  ordinance,  and  of  the  rate  sheet  on  file 
with  the  Commission.  Technically,  we  presume  that  the  laun- 
dry must  be  classed  as  an  industrial  consumer,  yet  there  is  merit 
to  the  defendant's  contention  that  the  laundry  should  be  charged 
a  higher  rate  and  that  the  classification  in  the  ordinance  should 
not  apply.  The  defendant  itself,  however,  had  classed  the  laun- 
dry as  an  industrial  consumer  until  January,  1916,  and  had 
made  no  application  to  the  Connnission  to  change  this  classifica- 
tion, notwithstanding  order  No.  755  was  in  full  force  and  eflFect 

The  vital  point  in  this  case  is  that  the  defendant  did  not  make 
application  to  the  Commission  to  increase  its  rates,  and  that  no 
permission  to  increase  rates  was  given  by  the  Commission. 
Order  755  was  issued  to  take  care  of  a  situation  just  like  this 
one.  The  people  of  the  state,  acting  through  the  legislature,  had 
seen  fit  to  confer  upon  the  Conunission  specific  power  to  super- 
vise rate  making  of  public  utilities  including  gas  companies. 
Soon  thereafter  the  Commission  issued  its  order  755,  prohibiting 
the  raising  of  rates  or  the  changing  of  classification.  This  was 
done  to  protect  the  consumers.  If  a  rate  or  a  classification  were 
unreasonable,  a  gas  company  could  make  application  to  the  Com- 
mission for  a  change,  and,  if  the  facts  warranted,  the  Conunis- 
sion would  authorize  the  change.  It  is  a  well-known  fact  that 
individual  consumers  are  seldom  in  a  position  to  attack  the  power 
of  the  gas  companies  to  charge  and  collect  the  published  rate. 
It  is  manifestly  fairer  to  all  parties  concerned  to  require  the  pub- 
lic utility  to  make  a  showing  as  to  the  justness  or  reasonableness 
of  the  proposed  change  before  rates  can  be  increased.  The  rea- 
sonableness of  ordOT  755  has  never  been  attacked. 

If  the  usefulness  of  the  Conmiission  is  to  remain  unimpaired, 
its  orders  must  be  noticed  and  respected,  and  none  of  the  facts 
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or  circnmstances  mentioned  by  the  defendant  can  excuse  a  fail- 
ure to  comply  with  order  No.  756  in  this  instance. 

Section  19,  article  9,  Constitution,  provides  in  part  that  the 
Commission  ^'shall  have  the  powers  and  authority  of  a  court  of 
record,  to  administer  oaths,  to  compel  the  attendance  of  wit- 
nesses, and  the  production  of  papers,  to  punish  for  contempt  any 
person  guilty  of  disrespectful  or  disorderly  conduct  in  the  pres- 
ence of  the  Commission  while  in  session,  and  to  enforce  compli- 
ance with  any  of  its  lawful  orders  or  requirements  by  adjudg- 
ing, and  by  enforcing  its  own  appr<^riate  process,  against  the 
delinquent  or  offending  party  or  company  (after  it  shall  have 
been  first  duly  cited,  proceeded  against  by  due  process  of  law 
before  the  Commission  sitting  as  a  court,  and  afforded  oppor- 
tunity to  introduce  evidence  and  to  be  heard,  as  well  as  against 
the  validity,  justness  or  reasonableness  of  the  order  or  require- 
ment allied  to  have  been  violated,  as  against  the  liability  of  the 
company  for  the  alleged  violation),  such  fines  or  other  penalties 
as  may  be  prescribed  or  authorized  by  this  C<Histitution  or  by- 
law." 

The  defendant  herein  was  duly  cited  and  given  a  hearing  be- 
fore the  Commission  sitting  as  a  court.  A  majority  of  the  Com- 
mission was  present  when  the  ess^itial  facts  were  given.  The 
defendant  did  not  question  the  reasonableness  of  order  No.  755, 
and  introduced  no  evidence  in  reference  thereto.  The  evidence 
which  it  did  introduce  was  to  the  effect  that  the  rate  of  8  cents 
per  thousand  cubic  feet  for  gas  furnished  to  the  laundry  is  un- 
reasonable and  too  low,  and  that  the  laundry  should  not  be 
classed  as  an  industrial  consumer  and  given  the  benefit  of  rates 
much  lower  than  those  charged  domestic  consumers  in  the  city 
of  Vinita.  That  brings  up  an  entirely  different  question  and 
one  that  cannot  be  raised  in  this  proceeding  wherein-  the  reason- 
ableness of  order  No.  755  is  not  questioned. 

Although  not  strictly  pertinent  to  the  present  proceeding,  the 
Commission  will  indicate  herein,  for  the  guidance  of  die  parties 
to  this  proceeding  and  others  who  may  read  this  opinion,  the  law 
and  principles  governing  the  classification  of  consumers  and  the 
right  to  charge  large  consumers  a  lower  rate  than  small  con- 
sumers. 

In  Lost  Trail  Min.  Co.  v.  Quapaw  Gas  Co.  Order  No.  802, 
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Cause  No.  1962,  7th  Annual  Report^  page  486,  the  Commisaion 
held  that  a  greater  price  could  not  be  charged  for  gas  consumed 
in  a  gas  engine  than  for  gas  consumed  under  a  boiler.  The  de- 
fendant in  that  case  had  insisted  that  more  power  could  be 
acquired  from  the  same  amount  of  gas  consumed  in  a  gas  engine 
than  consumed  under  a  boiler,  and  for  that  reason  a  greater 
charge  was  justified. 

In  the  case  of  Garner  v.  Tulsa  loe  Co.  Order  No.  1198,  Cause 
No.  2585,  the  Commission  said: 

"The  Conmiission  finds  that  when  this  proceeding  was  brought 
and  prior  thereto,  both  the  defendants  were  engaged  in  manu- 
facturing and  selling  ice  in  Tulsa,  Oklahoma;  that  they  have  a 
virtual  monopoly  of  the  ice  business  at  Tulsa;  that  they  were 
the  only  distributers  of  ice  in  said  city,  and  that  they  have  main- 
tained the  same  schedule  of  prices;  that  they  have  been  insist- 
ing upon  collecting  a  greater  amount  for  like  amounts  of  ice 
sold  to  drug  stores  than  they  collect  when  the  same  amount  is 
sold  to  butchers. 

"The  Commission  realizes  that  certain  classes  of  trade  can 
be  served  more  cheaply  than  other  classes  so  far  as  the  actual 
enpense  of  service  is  concerned,  and  that  certain  classes  demand 
a  conmiodity  of  first  quality  while  other  classes,  owing  to  the 
character  of  business,  etc.,  may  be  served  with  a  commodity  of 
inferior  quality.  Thus  it  appears  that  drug  stores  in  the  usual 
course  of  business  require  service,  or  rather  delivery  of  ice,  more 
often  and  of  better  quality  than  butchers  require.  It  is  rea- 
sonable to  tak^  these  things  into  consideration,  but  when  various 
patrons  or  classes  of  patrons  demand  a  conmiodity  in  equal 
amounts  and  of  the  same  quality  and  under  the  same  rules  and 
regulations  as  to  furnishing,  delivering,  and  supplying  the  same, 
then  the  charge  for  such  commodity  should  be  the  same  to  all 
purchasers.  In  other  words,  if  distinctions  are  to  be  made  which 
result  in  different  charges  for  a  commodity,  such  distinction  or 
difference  should  be  based  upon  the  quality  of  article  demanded 
and  the  amount  of  semce  necesaary  to  supply  the  same,  rather 
than  upon  the  profession  or  occupation  of  the  purchaser." 

The  tendency  of  modem  legislation  is  toward  the  elimination 
of  discriminatory  practices  in  rate  making.  Sections  8220-8241, 
inclusive,  Revised  Laws  of  Oklahoma  1910,  and  chapter  114, 
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Session  Laws  1913,  prohibit  unfair  competition  and  discrimina- 
tion. 

Mr.  Justice  Brandeis  in  a  legal  opinion  written  in  1913,  be* 
fore  his  appointment  to  the  Supreme  Court  (see  the  Utilities 
Magazine  for  July,  1916,  page  4),  said: 

"If  .  .  .  the  cost  of  producing  and  deliverii^  electric 
energy  is  the  same  per  unit  regardless  of  the  quantity  supplied 
(all  things  being  taken  into  consideration) ;  then  the  user  in 
large  or  wholesale  quantities  must  be  deemed  to  be  taking  the 
electric  energy  under  substantially  similar  conditions;  and  no 
legal  justification  exists  for  discriminating  between  them. 

"The  decision  of  the  Supreme  Court  of  the  United  States  in 
Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181  U.  S.  92,  100,  45 
L.  ed.  765,  769,  21  Supw  Ct.  Kep.  561,  shows  this  clearly.  The 
telegraph  company  charged  the  Lincoln  (Nebraska)  Daily  Call 
for  its  associated  press  despatches,  at  the  rate  of  not  less  than 
$5  per  hundred  wards  daily  per  month;  and  charged  the  Ne- 
braska State  Journal,  another  newspaper  published  at  Lincoln, 
for  its  associated  press  despatches,  only  $1.50  per  hundred  words 
daily  per  month.  The  two  papers  diflFered  in  the  number  of 
words  tak^i,  and  there  were  possible  differences  also  in  respect 
to  the  time  and  the  exact  circumstances  under  which  the  service 
was  rend^ed.  The  Call  complained  that  the  difference  in  <diarge 
was  an  unjust  discrimination.  The  jury  so  found,  and  the  court 
sustained  its  findings  as  follows: 

"  ^Common  carriers,  whether  engaged  in  interstate  commerce 
or  in  that  wholly  within  the  state,  are  performing  a  public  serv- 
ice. They  are  widowed  by  the  state  with  some  of  its  sovereign 
powers,  such  as  the  right  of  eminent  domain,  and  so  endowed 
by  reason  of  the  public  service  they  render.  As  a  consequence 
of  this,  all  individuals  have  equal  rights  both  in  respect  to  serv- 
ice and  charges.  Of  course,  such  equality  of  right  does  not  pre- 
vent differences  in  the  modes  and  kinds  of  service  and  different 
charges  based  thereon.  There  is  no  cast-iron  line  of  uniformity 
which  prevents  a  charge  from  being  above  or  below  a  particular 
sum,  or  requires  that  the  service  shall  be  exactly  along  the  same 
lines.  But  that  principle  of  equality  does  forbid  any  difference 
in  charge  which  is  not  based  upon  difference  of  service,  and,  even 
when  based  upon  difference  of  service,  must  have  some  reasonable 
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relation  to  iSxe  amount  of  difference,  and  cannot  be  so  great  as 
to  produce  an  unjust  discrimination/ 

^^The  rule  forbidding  discrimination  on  the  ground  of  mere 
quantity  of  service  has  been  recognized  for  over  tiiirty  years  in 
railroad  transportation,  having  been  laid  d6wn  by  Judge  Bax- 
ter in  the  famous  decision  of  Hays  y^  Fennsylvania  Co.  12  Fed. 
309.     .     .     . 

^The  great  weight  of  authority  as  well  as  of  reason  seems 
opposed  to  ])ermitting  any  discrimination  based  upon  the  use  to 
which  the  electric  energy  is  put;  and  therefore  upon  the  facts 
assumed  in  the  question  such  discrimination  between  charges  for 
electric  energy  used  for  power,  and  charges  for  electric  energy 
used  for  light,  should  be  held  ill^al*    •    •    • 

"It  seems  clear,  however,  that  mere  difference  isn  the  value 
of  the  service  ot  its  character  to  the  user  does  not  afford  any 
justification  for  discrimination  as  to  rates." 

Mr.  Brandeis  then  cited  the  following  cases :  Baily  v.  Fayette 
Gas-Fuel  do.  193  Pa.  175,  44  Atl.  251 ;  Richmond  Natural  G^ 
Co.  V.  Clawson,  155  Ind.  659,  51  L.R.A.  744,  68  N.  E.  1049; 
Moorland  Rural  Teleph.  Co.  v.  Mouch,  48  Ind.  App.  521,  99 
N.  E.  193;  Hine  v.  Wadlington,  33  Okla.  173,  124  Pac.  299; 
Postal  Cable  Tel^.  Co.  v.  Cumberland  Teleph.  &  Teleg.  Co* 
177  Fed.  726. 

In  the  present  case,  if  the  classification  is  wrong  and  the  gas 
rates  for  the  laundry  are  too  low,  or  for  other  reasons  the  defend- 
ant desires  to  change  the  schedule  of  rates,  it  must  first  make 
application  to  the  Commission,  as  provided  by  order  755,  and 
must  not  proceed  arbitrarily  as  was  done  herein. 

The  Commission,  having  considered  the  testimony  herein, 
makes  the  following  specific  findings  and  conclusions : 

1.  That  the  defendant  increased  its  rates  for  natural  gas  used 
by  the  Excelsior  Laundry  Company  without  having  made  appli- 
cation to  the  Commission  and  without  having  secured  permis- 
sion of  the  Commission  therefor. 

2.  That  the  defendant,  by  increasing  its  rates  for  gas  sold 
to  the  Excelsior  Laundry  Company  without  having  made  appli- 
cation to  the  Commission  as  provided  by  order  No.  755,  violated 
said  order. 

3.  That  the  defendant  has  not  questioned  the  reasonableness 
P.U.R.1917C. 
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of  order  No.  755,  but  has  introdnced  efvidence  to  diow  that  the 
present  rate  schedule  on  file  with  the  Commission  for  industrial 
consumers  is  too  low,  and  that  gas  cannot  be  furnished  at  such 
rata 

4.  That  a  new  schedule  of  rates  must  be  filed  with  the  Com- 
mission and  the  approval  <^  the  Conunission  secured  therefor 
before  rates  for  the  laundry  company  can  be  increased. 

5.  That  when  a  new  schedule  of  rates  shall  have  been  approved 
by  the  Commission,  collections  can  be  made  thereunder  and  for 
the  time  specified  by  the  Conomission. 

6.  That  defendant  should  be  held  guilty  of  violation  of  Com- 
mission's order  No.  755,  and  a  nominal  fine  assessed. 

It  is  therefore  considered,  ordered,  and  adjudged  that  the  de- 
fendant, the  Yinita  Gas  Company,  shall  be  held  guilty  of  the 
violation  of  Commission's  order  No.  755,  and  shall  be  fined  the 
sum  of  $1  and  all  costs  of  this  proceeding.  Upon  repetition  of 
the  offense,  full  penalty  will  be  visited  upon  the  defendant.  For 
the  collection  of  said  fine  and  costs,  let  execution  issue. 

Done  at  Oklahoma  City,  Oklahoma,  this  27th  day  of  January, 
1917. 

Corporation  Commission,  J.  E.  Love,  Chairman;  W.  D. 
Humphrey  and  Campbell  Russell,  Conmiissioners. 
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GEOEGE  W.  COVER  et  aL 

HIGHSPIRE  WATER  COMPANY. 
[Complaint  Docket  No.  617.] 

Valuatton  «-  Going  value  »  Accrued  deficits  -*-  Eatimatea  •»  TCBtimony, 

1.  An  estimate  of  going  value  based  upon  accrued  deficits  is  en- 
titled to  no  consideration  where  such  deficits  were  figured  upon  esti- 
mates as  to  investment,  gross  earnings,  and  operating  expenses  which 
were  in  direct  conflict  with  all  the  testimony  in  the  case. 

Return  ^Operating  charges '^  Taxes  on  excessive  hond  issue* 

2.  No  allowance  should  be  made  for  taxes  on  an  excessive  bond 
issue  in  fixing  operating  expenses  in  a  rate  valuation. 

Return  —  Amount »  Water. 

3.  A  water  utility  receiving  a  return  in  excess  of  9  per  cent  <m 
P.U.R.1917C. 
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the  fair  value  of  iU  property  was  required  to  reduce  its  rates  to  an 
amount  yielding  a  return  sliglitly  in  excess  of  7  per  cent. 

[February  7,  1917.] 

Complaint  against  water  rates;  order  reducing  rates.  The 
Commission  found  the  fair  value  of  the  plant  to  be  not  in  excess 
of  $2,800,  and  allowed  as  an  operating  charge  $600  made  up  as 
follows:  for  annual  depreciation  $250,  for  operating  the  plant 
$250  per  year,  and  for  taxtj  $100  per  year. 

By  the  Commission:  Complaint  was  made  to  this  Commis- 
sion, alleging  that  the  rates  charged  by  the  Highspire  Water 
Company  under  a  tariff  effective  November  1,  1915,  were 
excessive  and  imreasonable.  The  rates  complained  against  were 
considerably  higher  than  those  which  had  been  in  effect  for  a 
number  of  years,  the  charge  for  the  first  attachment  having  been 
increased  from  $6  to  $8  per  year,  while  the  general  average  of 
increase  was  about  20  per  cent 

Upon  this  complaint  and  the  answer  of  the  water  company, 
Ihe  Commission  held  hearings  at  which  testimony  was  introduced 
by  both  sides  tending  to  show  the  fair  value  of  the  property  of 
the  company,  the  cost  of  operating  it,  and  the  return  produced 
under  both  the  old  and  the  new  rates.  The  main  part  of  the 
testimony  produced  by  the  complainants  related  to  the  historical 
cost  of  the  property,  the  amount  of  the  original  investment,  and 
the  return  which  had  been  earned  under  the  former  rates,  while 
the  testimony  of  the  respondent  company  dealt  with  the  repro- 
duction costs  of  the  property  and  estimates  of  certain  financial 
and  going-concern  values  which  the  company  claim  should  be 
included  in  the  valuation. 

The  Highspire  Water  Company  was  organized  in  1901,  and 
has  since  its  construction  been  supplying  water  to  the  inhabitants 
of  what  is  now  the  borough  of  Highspire  by  means  of  a  gravity 
system  which  carries  the  water  from  an  impounding  reservoir  on 
a  farm  near  the  borough.  The  company  was  organized  by  parties 
who  were  interested  in  the  farm  on  which  the  supply  was  located, 
and  at  the  time  of  the  construction  of  Ihe  plant  a  bond  issue  of 
$25,000  6  per  cent  bonds  was  authorized.  These  bonds,  together 
with  the  capital  stock,  were  issued  to  thofje  who  constructed  the 
plant,  and  about  $15,000  of  the  bonds  were  sold,  the  remainder 
P.UJ1.1917C. 
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being  used  as  collateral  for  loans  amounting  to  $7,500,  the  pro- 
ceeds of  which  went  into  the  company. 

From  the  date  of  organization  until  1910,  the  company  was 
owned  and  operated  by  the  original  organizers,  and  from  time^ 
to  time  small  extensions  were  made  to  the  original  plant     The 
number  of  consumers  increased  from  twenty-four  to  222  in  1910, 
and  the  gross  income  from  about  $200  to  about  $1,800. 

In  1910  the  company  was  acquired  by  David  Gring  for 
approximately  $31,000  cash,  which  was  paid  to  the  organizers, 
who  used  $1,000  in  securing  the  few  shares  of  stock  which  they 
did  not  own,  and  with  the  balance  paid  the  outstanding  indebt- 
edness, consisting  of  $15,000  in  bonds  and  $7,500  in  notes.  This 
left  the  incorporators  about  $7,500  for  their  interest  in  the  prop- 
erty. 

The  company  almost  immediately  authorized  a  bond  issue  of 
$100,000  in  5  per  cent  bonds,  which  are  at  present  outstanding. 
From  that  time  to  the  date  of  the  hearing  the  only  additional 
investment  was  for  minor  extensions,  the  fair  cost  of  which  would 
not  exceed  $1,500.  After  the  first  interest  period  the  inevitable 
default  occurred  in  the  payment  of  interest  on  the  bonds,  and  has 
continued  to  this  day. 

It  appears,  therefore,  that  the  entire  original  plant  was  acquired 
and  constructed  with  the  proceeds  of  the  sale  of  $15,000  of  bonds 
at  or  about  par  and  of  $7,500  in  notes,  for  which  the  company 
issued  $25,000  in  bonds  and  $30,000  of  capital  stock  to  the 
incorporators  who  had  acted  as  contractors.  When  the  stock 
was  sold  in  1910,  the  purchase  price  of  $31,000  was  considerably 
in  excess  of  the  fair  value  of  the  property,  taking  into  considera- 
tion accrued  depreciation  and  any  reasonable  allowance  which 
might  be  made  for  going  value.  The  original  investors  had  re- 
ceived in  cash  the  entire  amount  of  their  investment,  and  at  least 
a  fair  return  upon  it  f<Hr  all  the  time  during  which  it  was  invested 
in  the  property. 

Since  19  lU  not  more  than  $1,500  has  been  invested  in  the 
plant,  so  that  the  entire  actual  investment  to  date  is  not  in  excess 
of  $24,000.  What  part  of  this  sum  was  used  to  pay  interest 
in  the  early  years,  when  the  plant  was  not  earning  a  sufficient 
return,  cannot  be  determined,  but  it  is  clear  that  those  who  built 
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and  managed  the  property  ijntil  1910  received  at  least  a  fair 
return  on  all  they  had  invested. 

From  1910  to  May,  1915,  the  property  has  had  a  gross  income 
sufficient  to  pay  its  reasonable  operating  costs,  provide  for  depre- 
ciation, and  leave  a  return  of  not  less  than  6  per  cent  on  its  value, 
for  a  fair  amount  is  allowed  for  accrued  depreciation.  The  gross 
revenue  during  this  period  has  increased  from  about  $1,900  to 
about  $2,450,  while  the  cost  of  operation  has  been  between  $225 
and  $250  per  year. 

[1]  The  testimony  on  the  part  of  the  company  as  to  the  repro- 
duction value  of  the  property  is  of  little  use  to  the  Commission. 
The  conclusion  of  the  engineer  who  made  this  valuation  is  that  a 
fair  value  for  rate-making  purposes  would  be  $56,836.89,  which 
he  divides  into:  Physical  value,  $31,805.75,  financial  value, 
$4,770.86,  going  value,  $20,096.30. 

Without  discussing  in  detail  the  items  which  go  to  make  up 
these  figures,  it  will  be  sufficient  to  say  that  a  careful  study  of 
the  testimony  convinces  us  that  neither  the  result  nor  the  method 
by  which  it  is  reached  can  be  adopted  by  the  Commission.  In 
the  physical  valuation  there  are  included  land  value,  contingent 
items,  estimated  general  expenses,  general  overhead  expenses, 
interest  during  construction,  and  other  charges  that  clearly  are 
based  on  no  substantial  grounds,  and  are  not  supported  by  any 
evidence  or  by  the  history  of  this  property's  development 

The  figures  on  which  the  other  items  are  based  are  also  not 
borne  out  by  any  evidence.  As  an  example,  the  going  value  is 
made  up  of  alleged  deficits  in  net  return  since  the  organization  of 
the  company ;  but  in  order  to  reach  the  result  the  valuer  has  been 
forced  to  estimate  the  gross  income  for  seven  years  and  the  operat- 
ing expenses  during  the  entire  period  of  thirteen  years.  In  mak- 
ing this  latter  estimate,  the  annual  operating  cost  is  fixed  at 
$1,000,  while  the.  uncontradicted  testimony  is  that  such  cost  has 
never  exceeded  $300,  and  was  often  less  than  $200.  Even  if  the 
Commission  were  convinced  that  an  allowance  should  be  made 
for  going  value,  it  could  not  be  based  on  figures  which  totally 
disr^ard  the  facts  in  the  case.  In  this  instance  the  testimony 
convinces  us  that  nothing  should  be  allowed  for  going  value  in 
the  sense  in  which  that  term  is  used  by  the  company.  The 
capitalizing  of  accrued  deficits,  where  such  deficits  are  figured 
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on  estimated  investment,  partially  estimated  gross  earnings,  and 
operating  expenses  estimated  so  as  to  directly  contradict  all  the 
testimony  in  the  case,  will  not  be  sanctioned  by  the  Commission. 

The  Commission  has  considered  the  original  cost  of  the  con- 
struction of  this  property,  its  probable  earning  capacity  imder 
a  system  of  rates  such  as  its  management  has  chosen,  its  repro- 
duction cost  and  the  extent  to  which  the  property  has  been  allowed 
to  depreciate,  its  value  as  an  operating  concern  with  business 
acquired  and  customers  secured,  and  such  other  facts  as  the  testi- 
mony discloses,  and  is  of  the  opinion  that  the  fair  value  of  this 
property  for  rate-making  purposes,  as  of  April  1,  1916,  was  not 
in  excess  of  $28,000. 

[2]  The  testimony  discloses  that  the  Intimate  cost  of  operat- 
ing the  property  should  not  exceed  $250  per  year,  and  that  until 
the  present  management  secured  control  it  was  generally  about 
$100  per  year.  No  allowance  should  be  made  for  taxes  on  the 
outrageous  bdnd  issue  of  $100,000,  and  we  are  convinced  that 
$100  per  year  will  cover  all  fair  tax  charges  of  the  company.  For 
depreciation  the  sum  of  $250  per  year  should  be  set  aside,  making 
a  total  allowance  out  of  the  gross  income  for  these  three  items  of 
not  more  than  $600  yearly. 

[3]  The  gross  income  of  the  company  has  shown  a  steady  in- 
crease, and  in  the  year  ending  May  1,  1915,  amounted  to  $2,- 
444.23.  By  careful  management,  this  amount  can  be  materially 
increased  without  affecting  the  operating  charges  mentioned 
above.  Under  the  schedule  of  rates  in  effect  prior  to  November 
1,  1915,  the  property  will  return  a  gross  income  sufficient  to  meet 
all  legitimate  expenses  and  leave  a  net  return  of  more  than  6 
per  cent  per  annum  on  its  fair  value. 

Under  the  rates  complained  against,  the  bills  fear  the  first 
quarter  amounted  to  $803.91,  which  indicates  an  annual  gross 
income  of  approximately  $3,200.  This  should  result  in  a  net 
income  of  about  $2,600,  or  more  than  9  per  cent  on  the  fair  value 
of  the  property.  We  are  therefore  convinced  that  the  rates  con- 
tained in  the  tariffs  complained  of  are  excessive,  and  an  order 
will  be  issued  directing  the  company  to  cancel  the  same  and  file 
and  post  on  or  before  March  1,  1917,  a  new  tariff  of  rates  to 
become  effective  on  that  date.  The  said  rates  should  be  calculated 
P.U.R.1917C. 
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to  produce  a  gross  income  of  not  more  than  $2,600  per  year,  and 
the  flat  rate  services  shall  not  be  in  excess  of  those  contained  in 
the  original  tariff  of  the  company^  P.  S.  0.  Pa.  Ko.  1« 


UNITSD  STATES  SUPRSIMB  COITBT. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  BAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

STATE  PUBLIC  UTILITIES  COMMISSION  OF  ILLINOIS. 

[No.  148.] 

(242  U.  S.  333,  61  L.  ed.  — ,  37  Sup.  Ct.  Rep.  173.) 

Interstate  commerce  —  State  regulation  of  intrastate  ra$es  •»  Congres* 
sional  inacti€>n, 

A  separate  local  freight  rate  for  coal  shipped  from  Galewood,  a 
station  inside  of  Chicago,  to  Morton  Grove,  Illinois,  a  distance  of  about 
12  miles,  over  a  route  wholly  within  that  state,  is  not  so  related  to 
through  freight  rates  to  Galewood  from  ooal-producing  districts  inside 
or  outside  the  state  as  to  exclude  regulation  by  the  Illinois  Public 
Utilities  Commission,  Congress  not  having  exerted  its  paramount  con- 
stitutional pow^,  where  there  may  be  a  blending  of  interstate  and  in- 
trastate operations  of  interstate  carriers,  to  limit  the  authority  of  the 
state,  and  there  being  nothing  to  show  that  the  order  of  the  state  Com- 
mission gives  commercial  advantages  to  shippers  and  producers  of  coal 
in  Illinois  over  shippers  and  producers  outside  the  state. 

[January  8,  1917.] 

In  error  to  the  Supreme  Court  of  the  State  of  lUinois  to  re- 
view a  judgment  which  affirmed  a  judgment  of  the  Circuit  Court 
of  Sangamon  County,  in  that  state,  sustaining  an  order  of  the 
State  Public  Utilities  Comjoission,  regulating  an  interstate 
freight  rate.     Affirmed* 

See  same  case  below,  268  HL  49,  P.U.R1915D,  188,  108  K 
E.  729. 

Appearances:  O.  W.  DjTies  and  Burton  Hanson  for  plaintiff 
in  error;  M.  F.  Gallagher  and  Everett  Jennings  for  defendant 
in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court: 

Error  to  review  a  judgment  of  the  supreme  court  of  Illinois 
P.U.R.1917C. 
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sustaining  an  order  of  the  State  Public  Utilities  Comihission, 
made  in  a  prooeeding  brought  by  Poehlmann  Brothers  Company 
against  plaintiff  in  error,  here  called  the  railway  company. 

Poehlmann  Brothers  Company  is  an  Illinois  corporation,  en- 
gaged in  growing  and  selling  flowers,  and  has  its  greenhouse  at 
Morton  Grove,  Cook  county,  Illinois,  a  station  on  the  railway 
company's  line,  3  miles  northeast  of  Chicago.  Poehlmann  Broth- 
ers Company  uses  in  its  greenhouse  about  30,000  tons  of  coal 
each  year,  95  per  cent  of  which  is  mined  in  Illinois,  and  500  cars 
of  manure  which  comes  from  places  in  and  around  Chicago. 
The  coal  and  manure  move  to  Morton  Grove  over  the  railway, 
which  receives  them  at  Galewood,  a  station  inside  of  Chicago. 

The  distance  from  Galewood  to  Morton  Grove  is  about  12 
miles  and  is  the  haul  involved  in  this  case.  There  are  no  joint 
or  through  rates  on  coal  to  Morton  Grove  from  points  in  Illinois 
or  from  points  in  other  states,  the  rate  from  Galewood  to  Morton 
Grove  being  a  separate  rate. 

The  rates  on  cars  of  coal  to  Chicago  vary  according  to  point  of 
origin,  but  in  all  cases  the  charge  of  the  railway  company  from 
Galewood  to  Morton  Grove  is  40  cents  a  ton,  and  is  published 
as  such,  for  which  the  railway  company  is  alone  responsible. 

July  18,  1913,  Poehlmann  Brothers  Company  filed  a  petition 
with  the  Warehouse  Commission  of  Illinois,  predecessor  of  de- 
fendant in  error,  charging  that  such  rate  of  40  cents  a  ton  on 
coal  and  manure  from  Galewood  to  Morton  Grove  was  unjust 
and  unreasonable.  After  a  hearing  the  Commission  so  found, 
and  that  20  cents  a  ton  on  coal  and  25  cents  on  manure  were 
7'ust  and  reasonable  rates,  and  should  be  put  into  effect  by  the 
railway  company. 

The  order  was  affirmed  hy  the  circuit  court  of  Sangamon 
county  and  subsecjuently  by  tiie  supreme  court  of  the  state.  263 
HI.  49,  P.U.R.1915D,  188,  108  N.  E.  729. 

The  error  assigned  against  the  order  of  the  Commission  and 
the  judgment  sustaining  it  is  that  so  far  as  the  order  relates  to 
coal,  the  rates  on  manure  not  being  involved,  it  violates  tiie  com- 
merce clause  of  the  Constitution  of  the  United  States  in  that: 
(1)  The  order  assumes  to  regulate  a  feature  of  commerce  in 
which  interstate  and  intrastate  ccHnmerce  are  commingled,  and 

after  jurisdioticm  of  that  feature  had  been  taken  by  the  Inter- 
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state  Oommerce  Commission,  and  regulates  such  feature  of  com- 
merce differaitly  from  and  inconsistently  with  the  regulation  of 
the  Interstate  Commerce  Conmiission.  (2)  It  requires  the  rail- 
way company  to  discriminate  against  localities  outside  of  Illinois 
and  give  preference  to  those  inside  of  the  state  in  the  charges 
that  the  company  makes  for  the  same  service.  (3)  It  violates 
§  3  of  the  Interstate  Conamerce  Act  as  amended  by  requiring 
the  company  to  give  unreasonable  preference  and  advantage  to 
producers  and  shippers  of  coal  in  the  state,  and  subject  those 
outside  of  the  state  to  unreasonable  prejudice  and  disadvantage 
by  obliging  the  company  to  charge  a  less  rate  for  the  transpor- 
tation of  coal  in  carload  lots  between  specified  points  on  its  rails 
when  the  ooal  originates  within  the  state  than  it  is  lawfully  per- 
mitted to  charge  and  does  charge  for  the  same  service  on  inter- 
state shipments  of  coaL  (4)  It  violates  §  6  of  the  Interstate 
Commerce  Act  as  amended  by  requiring  the  railway  company  to 
charge  a  less  compensation  on  carloads  of  coal  between  certain 
points  named  in  tariffs  on  file  with  the  Interstate  Commerce 
Conmiission  than  the  rates  and  charges  specified  in  such  tariffs. 
(5)  It  violates  §  13  of  the  Interstate  Commerce  Act  by  dis- 
regarding the  right  of  the  railway  company  to  have  the  Inter- 
state Commerce  Commission  investigate  any  complaint  of  the 
Railroad  Conmiission  of  any  state  and  obtain  such  relief  as  the 
complaint  might  merit.  (6)  It  violates  §  15  of  the  Interstate 
Commerce  Act,  which  gives  the  Interstate  Commerce  Commis- 
sion power  over  through  rates  and  joint  rates  and  transportation 
participated  in  by  two  or  more  carriers,  the  order  under  review 
seeking  to  regulate  one  factor  of  such  through  or  joint  rate  with- 
out regard  to  the  other.  (7)  The  order  is  unreasonable  and 
unlawful  in  that  the  Commission,  without  finding  the  through 
rate  excessive  or  discriminatory,  or  having  facts  before  it  on 
which  to  make  such  finding,  made  the  order  to  reduce  solely  for 
the  benefit  of  Illinois  shippers  and  producers,  the  transportation 
charges  being  a  factor  of  the  transportation  service  involved  that 
is  common  to  interstate  and  intrastate  conmierce,  and  over  which 
factor  the  Interstate  Commerce  Conunission  had  previously  as- 
sumed jurisdiction. 

The  case,  we  think,  is  in  small  ccmipass,  although  on  its  face 
and  in  the  argument  of  counsel  for  plaintiff  in  error  it  concerns 
P.U.R.1917C. 
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such  relation  between  state  and  interstate  rates  as  to  make  the 
order  an  interference  with  the  latter.  The  facts  remove  the 
order  from  such  effect.  The  coal  that  the  order  regulates  has 
its  point  of  shipment  and  its  point  of  destination  in  Illinois,  and 
was  for  transportation  for  12  miles  on  the  lines  of  the  railway 
company  in  the  state.  But  counsel  say  that  the  rate  for  those 
12  miles,  that  is,  for  the  haul  from  Gktlewood  to  Morton  Grove, 
is  part  of  the  through  rate  from  the  coal-producing  districts  to 
Galewood,  which  is  a  station  in  Chicago,  that  such  producing  dis- 
tricts may  be  inside  or  outside  of  the  state,  and  that  the  rate, 
therefore,  may  be  a  part  of  interstate  commerce  as  well  as  intra- 
state commerce.  There  hence  comes  into  the  case,  counsel  con- 
tends, ^^a  feature  of  commerce  in  which  interstate  and  intrastate 
commerce  are  commingled ;''  and  that,  the  interstate  element 
dominating,  the  State  Commission  had  no  jurisdiction  to  make 
its  order,  and  it  is  asserted  that  discriminations  and  preferences 
between  shippers  and  localities  will  result  irom  it. 

The  contention  based  upon  an  interstate  commerce  element  in 
a  rate,  that  is,  the  relation  of  interstate  and  intrastate  rates  and 
their  reciprocal  effect,  was  at  one  time  quite  formidable,  but 
since  the  Minnesota  Kate  Cases  (Simpson  v.  Shepard)  230  U. 
S.  352,  67  L.  ed.  1511,  48  L.R.A.(N.S.)  .1151,  33  Sup.  Ct 
Kep.  729,  Ann.  Cas.  1916A,  18,  its  perplexity,  arising  from  a 
conflict  of  powers,  has  been  simplified.  In  those  cases  it  was 
decided  that  there  is  a  field  of  operation  for  the  power  of  the 
state  over  intrastate  rates  and  the  power  of  the  nation  over  inter- 
state rates.  In  other  words,  and  in  the  language  of  Mr.  Justice 
Hughes,  who  delivered  the  opinion  of  the  court:  "The  fixing  of 
reasonable  rates  for  intrastate  transportation  was  left  where  it 
had  been  found ;  that  is,  with  the  states  and  the  agencies  created 
by  the  states  to  deal  with  that  subject  (Missouri  P.  R  Co.  v. 
Larabee  Flour  Mills  Co.  211  U.  S.  612,  63  L.  ed.  352,  29  Sup. 
Ct.  Kep.  214),"  until  the  authority  of  the  state  is  limited 
"through  the  exertion  by  Congress  of  its  paramount  c(mstitu- 
tional  power  where  there  may  be  a  blending  of  interstate  and 
intrastate  operations  of  interstate  carriers."  But  it  was  decided 
that  Congress  had  not  exerted  its  power  by  the  enactment  of 
the  Interstate  Commerce  Act. 

It  is,  however,  said  that  the  Interstate  Commerce  Commis- 
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sion  had  assumed  jurisdiction  of  the  rates  at  tlie  instance  of 
Poehlmann  Brothers  Ccmipany^  and  had  rendered  a  decision  sus^ 
taining  the  rates  that  the  order  under  review  adjudges  unrea- 
sonable. 

There  was  such  a  complaint  and  the  testimony  taken  was  intro- 
duced, in  the  present  case.  But  the  complaints  are  different. 
That  before  the  Interstate  Commerce  Commission  concerned  coal 
from  West  Virginia.  The  complaint  iti  the  present  case  con- 
cerns coal  shipped  from  a  place  in  Illinois  to  another  place  in 
Illinois,  the  latter  place  being  Morton  Grove,  and  the  rate  to  it 
from  Galewood  being  involved.  The  testimony  taken  before  the 
Interstate  Commerce  Commission  happened  to  have  material 
relevancy  to  such  rate  and  hence  was  admitted  in  evidence.  The 
rulings  were  different  It  was  proper  for  the  Interstate  Com- 
merce Commission  to  consider  the  rate  as  part  of  a  through  rate 
from  points  outside  of  the  state.  It  was  equally  proper  for  the 
State  Commission  to  consider  it  as  part  of  the  intrastate  haul, 
and  we  do  not  think  the  rates  were  so  related  as  to  exclude  the 
exercise  of  jurisdiction  by  the  State  Commission. 

The  order  of  the  Interstate  Commerce  Commission  is  not  in 
the  record.  It  is,  however,  quoted  in  the  briefs  of  counsel,  and 
it  appears  therefrom  that  neither  the  through  rate  nor  the  car- 
riers responsible  for  and  participating  in  it  were  before  the 
Conmaission.  The  Commission  said:  "Considering  the  absence 
of  evidence  as  to  tiie  reasonableness  of  the  through  rate,  and  the 
unsatisfactory  evidence  as  to  the  separately  established  rates 
under  attack,  we  must  refrain  from  expressing  any  conclusion 
upon  the  reasonableness  of  either  rate." 

But  a  relation  is  asserted  between  the  state  and  interstate  haul 
because  it  is  said  to  be  manifest  that  the  order  of  the  State  Com- 
mission gives  commercial  advantages  to  shippers  and  producers 
of  coal  in  Illinois  over  shippers  and  producers  outside  of  the 
state.  But  there  is  nothing  in  the  record  that  justifies  the  con- 
fidence of  the  assertion.  There  are  too  many  factors  to  be  con- 
sidered for  such  offhand  declarations  to  be  accepted.  Some  rela- 
tion we  may  admit  between  the  state  and  interstate  service,  but 
the  evidence  does  not  bring  it  within  that  certainty  and  precision 
of  influence  that  induced  the  decision  in  Houston,  E.  &  W.  T. 
R.  Co.  V.  United  States,  234  U.  S.  342,  58  L.  ed.  1341,  34  Sup. 
P.UJR.1917C. 
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Ot.  Rep.  833,  but  leaves  it  contr<^ed  by  the  Minnesota  Rate 
Cases,  supra;  Or^on  R  &  Nav.  Co.  v.  Campbell,  230  U.  S. 
525,  57  L.  ed.  1604,  33  Sup.  Ct..  Rep.  1026;  and  Louisville  & 
N.  R.  Co.  V.  Garrett,  231  U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct 
Rep.  48.  Therefore,  the  order  is  not  subject  to  the  charges 
against  it,  and  §§  3,  13,  and  15  of  the  Interstate  Commerce  Act 
have  no  application. 

The  motion  to  dismiss  is  denied.     The  judgment  is  affirmed. 


VERMONT  SUPREME  COURT. 

WESTERN  UNION  TELEGRAPH  COMPANY 

V. 

BURLINGTON  TRACTION  COMPANY. 

(—  Vt.  — ,  99  AtL  4.) 

Poles  ^  Jurisdiction   of  Commiasion '^  Electric  poles   in   dangerous 
proximity  to  telegraph  poles* 

1.  The  Vermont  Commission  can  require  an  electric  company  to 

move  high-tension  poles  erected  in  dangerous  proximity  to  telegraph 
poles,  under  Acts  of  1908,  No.  116,  §  9,  giving  the  Commisaion  juris- 
diction in  all  matters  respecting  the  "manner  of  operating  and  con- 
ducting any  business  subject  to  supervision  under  this  act,  so  as  to  be 
reasonable  and  expedient,  and  to  promote  the  safety,  convenience,  and 
accommodation  of  the  public,"  and  respecting  the  "suflSciency  and 
maintenance  of  proper  systems,  plants,  conduits,  appliances,  wires, 
and  exchanges.  .  .  " 
Constitutional  law -^  Due  process -^  Removal  of  electric  poles  erected 
in  proximity  to  telegraph  poles, 

2.  A  Commission  order  requiring  an  electric  company  to  movs 
high-tension  poles  which  it  has  erected  on  its  private  right  of  way  in 
dangerous  proximity  to  telegraph  poles  neither  confiscates  electric  prop- 
erty nor  takes  it  without  due  process  of  law,  in  violation  of  the  5th 
and  14th  Amendments  to  the  Federal  Constitution. 

Poles  ~  Proximity  of  electric  poles  to  telegraph  poles  »  Danger  — 
Removal. 

3.  Tliere  is  no  unreasonable  exercise  of  power  by  a  Commission 
requiring  an  electric  company  which  has  erected  high-tension  poles  close 
to  telegraph  poles,  to  move  its  poles  to  a  minimum  distance  of  30  feet 
from  the  others,  or  to  cease  using  the  line,  the  separation  being  the 
most  reasonable  and  feasible  manner  of  eliminating  the  danger. 

[October  10,  1916.] 
P.U.R.1917C. 
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From  an  order  of  the  Vermont  Public  Service  Commission  re- 
quiring the  Burlington  Traction  Company  to  move  high-tension 
poles  erected  in  dangerous  proximity  to  the  poles  of  the  Western 
Union  Telegraph  Company,  the  Traction  Company  appeals;  af- 
firmed and  cause  remanded  in  order  that  a  new  time  of  compli- 
ance be  fixed. 

The  decision  of  the  Commission  is  reported  in  P.U.R.1916C, 
245.  The  order  appealed  from  is  as  follows:  *TJpon  facts 
found  as  above  set  forth,  it  is  ordered  that  the  Burlington  Trac- 
tion Company  shall,  before  the  Ist  day  of  July,  1916,  separate 
the  line  of  poles  of  the  eighteen  sections  of  its  high-tension  line 
above  described  to  a  minimum  distance  of  30  feet  from  the  line 
of  poles  of  the  Western  Union  Telegraph  Company  parallel  there- 
to on  the  west  side  of  the  railroad  track,  or,  as  an  alternative, 
cease  from  transmitting  high-tension  current  over  said  eighteen 
sections  after  said  date  until  such  separation  is  made.'^ 

Appearances:  George  W.  Stone,  of  Andover,  New  Hamp- 
shire, and  A.  G.  Whittemore  and  Sherman  K.  Moulton,  both  of 
Burlington,  for  appellant;  W.  B.  C.  Stickney,  of  Rutland,  for 
appellee. 

Watson,  J.,  delivered  the  opinion  of  the  court: 

It  is  contended  by  the  petitionee  that  the  order  of  the  Public 
Service  Commission  should  be  set  aside  for  three  reasons:  (1) 
Because  it  is  beyond  the  scope  of  the  statutory  authority  delegated 
to  the  Commission;  (2)  because  it  is  beyond  the  constitutional 
powers  of  the  Commission ;  (3)  because  it  is  so  unreasonable  that 
it  comes  "within  the  elementary  rule  that  the  substance,  and 
not  the  shadow,  determines  the  validity  of  the  exercise  of  the 
power." 

No  other  question  is  within  the  appellant's  brief. 

By  statute  the  findings  of  fact  by  the  Commission  have  the 
force  and  effect  of  the  reports  of  special  masters  in  courts  of 
equity,  whenever  the  cause  is  taken  by  appeal  to  this  court.  And 
any  party  who  feels  himself  aggrieved  by  the  final  order,  judg- 
ment, or  decree  of  the  Commission  is  given  the  right  of  appeal  for 
the  correction  of  any  errors  excepted  to  in  its  proceedings,* or  in 

the  form  or  substance  of  its  orders,  judgments,  and  decrees,  on 
P.U.R.1917C.  21 
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the  facts  found  and  reported  by  the  Commission.  Pub.  Stat 
4598,  4599,  as  amended  by  §  1,  No.  116,  Laws  of  1908. 

The  report  states  that  both  parties  to  this  proceeding  are  cor- 
porations subject  to  the  supervision  of  the  Commission  imder  No. 
116  of  the  Acts  of  1908,  and  the  lines  of  said  parties,  which  are 
described  and  designated  in  the  report  and  order,  are  used  by 
them  in  service  to  the  public  in  and  about  the  business  carried  on 
by  them  in  this  state.  No  exception  was  taken  to  either  of  these 
findings.  Each  of  these  corporations,  though  private  in  character, 
is,  upon  the  findings,  a  public  service  corporation  carrying  on 
business  in  this  state.  Neither  the  charter  of  the  petitionee,  nor 
any  part  of  it,  is  before  us,  and  notice  of  the  provisions  thereof 
will  not  be  judicially  taken.  Briggs  v.  Whipple,  7  Vt.  15; 
Winooski  v.  Gokey,  49  Vt  282.  In  these  circumstances  we  think 
the  above  findings  are  the  determinations  of  mixed  questions  of 
law  and  fact,  and  are  conclusive  as  showing  that  the  petitionee 
falls  within  the  provisions  of  §  3  of  the  act  mentioned. 

[1]  By  §  9  of  that  act  the  Public  Service  Commission  is  given 
.  jurisdiction  to  render  judgment  and  make  orders  and  decrees  in 
all  matters  provided  for  in  the  charter  of  any  corporation  owning 
or  operating  any  plant  or  line  of  property  subject  to  supervision 
imder  the  act,  and  is  given  like  jurisdiction  in  all  matters  respect- 
ing: "III.  The  manner  of  operating  and  conducting  any  busi- 
ness subject  to  supervision  under  this  act,  so  as  to  be  reasonable 
and  expedient,  and  to  promote  the  safety,  convenience  and  ac- 
commodation of  the  public*'  And  *^.  The  sufficiency  and  main- 
tenance of  proper  systems,  plants,  conduits,  appliances,  wires  and 
exchanges,  and  when  the  public  safety  and  welfare  require  the 
location  of  such  wires  or  any  portion  thereof  underground.*' 

The  provisions  of  these  two  clauses  are  sufficiently  broad  to 
confer  jurisdiction  upon  the  Commission  to  hear  and  determine 
the  matters  here  involved,  as  shown  by  the  record,  and  to  render 
judgment  and  make  orders  and  decrees  therein. 

[2]  n.  It  is  urged  that  the  order  made  is  in  excess  of  the 
constitutional  powers  of  the  Commission,  in  that  it  is  confisca- 
tory of  the  property  of  the  petitionee,  and  is  a  taking  of  it  with- 
out due  process  of  law,  in  violation  of  the  5th  and  the  14th 
Amendments  of  the  Constitution  of  the  United  States.  The  re- 
port shows  that,  by  written  contract  entered  into  with  the  Rutland 
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Bailroad  Company  on  February  23,  1910,  and  before  the  pe- 
titionee had  taken  any  steps  loddng  to  the  construction  of  its 
high-tension  line  or  the  acquisition  of  any  real  estate  or  rights 
incident  thereto,  the  petitioner  acquired  the  right  to  maintain  its 
tel^raph  poles  and  wires  at  the  places  within  the  railroad  right 
of  way,  and  in  the  manner  stated  in  the  report,  for  the  period  of 
twenty-five  years  from  January  1,  1910;  that  the  petitioner's 
poles  and  wires  had  been  there  located  and  erected  for  a  consider- 
able period  prior  to  the  execution  of  the  contract ;  that  the  peti- 
ticmee  erected  its  high-tension  line  some  time  subsequent  to  the 
month  of  April  in  the  year  1912,  and  upon  its  private  right  of 
way  by  purchase;  and  that  since  the  last-named  line  was  erected, 
there  has  been  no  change  in  the  petitioner's  lines.  The  report 
further  shows  that  the  high-tension  line,  consisting  of  three  solid 
o(^per  wires,  constantly  carries  a  voltage  of  22,000 ;  that  this 
line,  when  considered  without  reference  to  proximity  or  parallel- 
ism with  any  other  line,  might  be  regarded  as  fairly  well  con- 
structed for  the  purpose  for  which  it  is  used ;  that  the  proximity 
which  exists  between  §§  1  to  18,  inclusive,  of  this  line  and  the  pe- 
titioner's parallel  line  west  of  the  railroad  track  creates  danger 
which  is  nowise  justifiable  inmi  the  standpoint  of  public  safety ; 
that  at  points  where  the  two  lines  are  closest,  the  line  clearance  is, 
in  some  instances,  not  over  25  inches,  and  if  a  wire  in  either 
line  beeame  there  disconnected,  an  ordinary  swing  of  the  dis- 
connected wire  would  result  in  contact  between  the  two  lines ;  that 
at  theee  lastrmentioned  points  it  is  extremely  hazardous  for  line- 
men  to  work  on  the  ends  of  the  petitioner's  orossarms  nearest  the 
hi^-tension  line;  that  contact  between  wires  of  the  two  lines 
would  produce  an  instantaneous  electrification,  by  a  current  of  at 
least  16,000  volts,  of  the  petitioner's  wire  and  every  instrument 
and  piece  of  apparatus  connected  therewith  at  every  point  oa  the 
wire,  with  the  attendant  probability  of  injury  or  death  to  per- 
sons using  said  instruments  or  apparatus ;  that  the  maintenance 
and  operation  of  the  aforementioned  eighteen  sections  of  the  peti- 
tionee's line  with  a  voltage  of  22,000,  at  the  proximity  existing 
between  the  same  and  the  petitioner's  telegraph  line  adjacent 
thereto,  constitute  an  ever-present  public  danger  that  should  be 
eliminated ;  and  that  the  separaticm  of  the  line  of  poles  carrying 
these  eighteen  sections  of  the  high-tension  line,  and  the  peti- 
P.U.R.1917C. 
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tioner's  line  of  poles  parallel  thereto  and  on  the  west  side  of  the 
railroad  track,  to  a  minimum  distance  of  30  feet,  would  eliminate 
the  danger  in  the  most  reasonable  and  feasible  manner,  if  both 
lines  are  to  be  continued  in  operation. 

No  claim  is  made  that  by  the  provisions  of  the  petitionee's  char- 
ter the  locating  of  its  high-tension  line  where  it  is  in  the  sec- 
tions in  question  was  mandatory  or  imperative;  and  the  con- 
trary must  be  assumed,  for  if  the  petitionee  sought  to  base  any 
claim  upon  the  intention  of  the  legislature  to  take  away  the  pri- 
vate rights  of  individuals  or  of  another  public  service  corporation, 
the  burden  was  with  the  petitionee  to  show  that  by  express  words, 
or  by.  necessary  implication,  such  an  intention  appears.  Per 
Lord  Blackburn  in  Metropolitan  Asylum  Dist.  v.  Hill,  L..  R.  6 
App.  Cas.  193,  16  Eng.  Eul.  Cas.  556.  See  also  Rutland-Cana- 
dian R.  Co.  V.  Central  Vermont  R.  Co.  72  Vt.  128,  47  Atl.  399. 
Fixing  the  location  of  its  line,  acquiring  the  right  of  way  there- 
for in  that  particular  place,  and  erecting  the  line  there  were  dis- 
cretionary acts  of  the  company.  Private  ownership  of  the  right 
of  way  did  not  give  the  company  the  right  to  erect  its  high-ten- 
sion line  thereon  without  regarding  the  rule  of  law  restricting 
every  man  against  using  his  property  to  the  prejudice  of  c^ers. 
In  Clarendon  V.  Rutland  R  Co.  75  Vt.  6,  52  Atl.  1057,  this  court 
said:  "It  was  not  within  the  scope  of  legislative  authority  to 
grant  to  the  company  a  right  to  construct  and  operate  its  road 
without  regard  to  the  rights  of  other  persons  and  corporations. 
It  is  a  settled  principle  that  every  holder  of  property,  however 
absolute  his  title,  holds  it  under  the  implied  liability  that  his  use 
of  it  shall  not  be  injurious  to  the  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property,  nor  injurious  to 
the  rights  of  the  community.  All  property  is  held  subject  to  gen- 
eral regulations  made  by  the  legislature,  under  its  police  power, 
for  the  common  good  and  general  welfare.^' 

In  Carty  v.  Winooski,  78  Vt.  104,  2  L.R.A.(KS.)  95,  62  Atl. 
46,  6  Ann.  Cas.  436,  19  Am.  Neg.  Rep.  565,  it  is  sajd  that  "one 
of  the  powers  of  government  inherent  in  every  sovereignty  is  the 
governing  and  regulating  of  its  internal  police."  And  that  "it  is 
a  governmental  function  founded  upon  the  duty  of  the  state  to 
protect  the  public  safety,  the  public  health,  and  the  public  mor- 
als." 
P.U.R.1917C. 
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In  Ndson  v.  Vennont  &  C.  R.  Co.  26  Vt  717,  62  Am.  Dec. 
614,  it  was  held  that  by  general  laws  the  legislature  mav  require 
public  service  corporiations  to  conform  to  such  regulations  of  a 
police  character  as  they  may  deem  for  the  security  of  the  rights  of 
citizens  generally,  and  most  conduciye  to  quiet  and  good  order, 
and  the  security  of  property,  and  even  of  animals.  "And  if  the 
running  of  railroads,  under  present  restrictions,  was  found 
cruelly  and  recklessly  destructive,  even  of  the  lives  of  domestic 
animals,  it  would  be  strange  if  the  k^slature  could  not  interfere, 
upon  the  general  maxim,  that  everyone  shall  be  bound  and  re- 
quired sic  viere  tiw,  ut  alienum  non  kedae/*  In  Thorpe  y.  Rut- 
land &  B.  B.  Go.  27  Vt  140,  62  Am.  Dec  625,  it  is  said  that  the 
police  power  extends  to  the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persona,  and  the  protection  of  all  prop- 
erty within  the  state,  and  that,  according  to  the  maxim  given 
above,  it  must,  of  course,  be  within  the  range  of  legislative  fteti<m 
to  define  the  mode  and  manner  in  which  every  one  may  so  use  his 
own  as  not  to  injure  others.  In  State  Bd.  of  Health  y.  St  Johns* 
bury,  82  Vt  276,  23  LJl.A.(N.S.)  766,  73  Atl.  681,  18  Ann. 
Gas.  496,  the  principle  of  this  maxim  is  said  to  be  '^a  universal 
and  pervading  obligation,  and  a  condition  on  which  all  property 
is  held,  the  application  of  which  to  particular  conditions  must 
necessarily  be  within  the  reasonable  discretion  of  the  legislature, 
and  that,  when  such  discretion  is  exercised  in  a  given  case  by 
means  appropriate  and  reasonable,  not  oppressive  nor  discrimina- 
tory, it  is  not  subject  to  constitutional  objection." 

See  also  State  v.  Morse,  84  Vt  387,  84  L.R.A.(K*.S.)  190,  80 
AtL  189,  Ann.  Gas.  1913B,  218. 

In  Chicago,  B.  &  Q.  R.  Go.  v.  Ghicago,  166  U.  a  226,  41  L. 
ed.  979,  17  Sup.  Gt  Rep.  581,  the  court,  through  Mr.  Justice 
Harlan,  said:  "The  plaintiff  in  error  took  its  charter  subject  to 
the  power  of  the  state  to  provide  for  the  safety  of  the  public,  in 
so  far  as  the  safety  of  the  lives  and  persons  of  the  people  were  in- 
volved in  the  operation  of  the  railroad.  The  company  laid  its 
tracks  subject  to  the  condition,  necessarily  implied,  that  their  use 
could  be  so  regulated  by  competent  authority  as  to  insure  the  pub- 
lic safety.  And  as  all  property,  whether  owned  by  private  per- 
sons or  by  corporations,  is  held  subject  to  the  authority  of  the 
state  to  regulate  its  use  in  such  manner  as  not  to  unnecessarily  en- 
P.U.K.1917C. 
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danger  the  lives  and  the  personal  safety  of  the  people,  it  is  not  a 
condition  of  the  exercise  of  that  authority  that  the  state  shall  in- 
demnify the  owners  of  property  for  the  damage  or  injury  result- 
ing from  its  exercise.  Property  thus  damaged  or  injured  is  not, 
within  the  meaning  of  the  Constitution,  taken  for  public  use,  nor 
is  the  owner  deprived  of  it  without  due  process  of  law.  The  re- 
quirement that  compensation  be  made  for  private  property  taken 
for  public  use  imposes  no  restriction  upon  the  inherent  power  of 
the  state  by  reasonable  regulations  to  protect  the  lives  and  secure 
the  safety  of  the  people.  In  the  recent  case  of  New  York  &  N.  E. 
R  Co.  V.  Bristol,  151  U.  S.  656,  88  L.  ed.  269, 14  Sup.  Ct  Kep. 
437,  this  court  declared  it  to  be  Aoroughly  established  that  the 
inhibitions  of  the  Constitution  of  the  United  States  upon  the  im- 
pairment of  the  obligation  of  contracts,  or  the  deprivation  of  prop- 
erty without  due  process  or  of  the  equal  protection  of  the  laws, 
by  the  states,  are  not  violated  by  the  legitimate  exercise  of  legisla- 
tive power  in  securing  the  public  safety,  health,  and  morals.  *The 
governmental  power  of  self -protection,'  the  court  said,  'cannot  be 
contracted  away,  nor  can  the  exercise  of  rights  granted,  nor  the 
uae  of  property,  be  withdrawn  from  the  implied  liability  to  gov- 
ernmental regulation  in  particulars  essential  to  the  preservation 
of  the  community  from  injury.' " 

The  recent  case  of  Bacon  v.  Boston  &  M.  R  Co.  83  Vt.  421,  76 
Atl.  128,  contains  a  lengthy  discussion  of  the  police  power  and  its 
applicability  in  regulating  public  service  corporations  in  the  in- 
terest of  the  public.  There  the  report  of  the  Public  Service  Com- 
mission showed  that  at  the  railroad  station  in  White  River  Junc- 
tion a  condition  inconsistent  with  the  safety  of  the  traveling  pub- 
lic existed,  and  that  additional  platform  space  was  necessary  to 
relieve  the  situation,  and  it  appeared  that  scmie  change  of  tracks 
was  a  necessary  incident  of  providing  such  platform  space  as 
should  be  reasonably  safe  and  free  from  discomfort  It  was  held 
that,  so  far  as  the  movement  of  the  rails  adjacent  to  the  station 
was  such  necessary  incident,  the  Commission  had  power  to  order 
it ;  that  moving  back  from  the  station  the  railroad  tracks,  as  safety 
required,  was  a  legitimate  exercise  of  the  police  power,  was  not  a 
taking  of  property  without  compensation,  did  not  constitute  ex- 
propriation of  property,  nor  impair  any  obligation  of  contract. 

The  facts  reported  show  that  the  part  of  the  petitionee's  high- 
P.U.R.1917C. 
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tension  line,  here  in  question,  at  the  short  distance  it  is  now  lo- 
cated from  the  petitioner's  parallel  telegraph  line  west  of  the  rail- 
road track,  is  highly  dangerous  to  the  public  safety,  in  that  it 
constantly  endangers  the  lives  and  persons  of  the  petitioner's  line- 
men at  work  in  the  place  mentioned,  and  the  lives  and  persons  of 
all  those  who  are  anywhere  using  the  instruments  and  apparatus 
connected  with  that  telegraph  wire,  and  consequently  that  said 
high-tension  line  constitutes  a  public  nuisance.  In  these  circum- 
stances, on  the  authorities  cited,  the  Commission  has  the  constitu- 
tional power  of  regulaticm  in  the  interest  of  tlie  public,  and  if 
this  power  was  not  exercised  by  it  in  such  a  manner  as  to  cause  it 
to  be  within  the  rule  that  the  substance,  and  not  the  shadow,  de- 
termines the  validity  of  the  exercise  of  the  power,  the  order  made 
is  not  confiscatory,  and  does  not  deprive  the  petitionee  of  its 
property  without  due  process  of  law.  Interstate  Commerce  Com- 
mission V.  Illinois  C.  R.  Co.  215  U.  S.  452,  64  L.  ed.  280,  30  Sup. 
Ct  Eep.  155 ;  Interstate  Commerce  Commission  v.  Union  P.  R. 
Co.  222  U.  S.  541,  56  L.*  ed.  308,  32  Sup.  Ct  Rep.  108. 

[3]  IIL  It  is  contended  that  the  order,  even  though  in  form 
within  the  power  delegated  to  the  Commission,  is  an  unreasonable 
exercise  of  authority.  This  question  must  be  determined  upon 
the  facts  reported ;  for  the  findings  of  the  Commission,  having  the 
force  and  effect  of  reports  of  special  masters  in  courts  of  equity^ 
when  the  cause  is  in  this  court  on  appeal,  are  conclusive. 

When  the  petitionee  constructed  its  high-tension  line  it  had 
knowledge  of  the  location  of  the  petitioner's  lines ;  and  it  will  be 
taken  to  have  had  knowledge  of  the  natural  tendencies  of  electric 
energy  in  its  transmission  under  high  voltage,  and  of  the  inherent 
dangers  attending  it  In  such  circumstances  it  would  be  most  in- 
equitable and  imjust  to  say  that  the  petitionee  could  locate  this 
line  in  disregard  of  the  legal  rights  of  the  petitioner,  thereby  cre- 
ate a  public  nuisance  of  the  nature  hereinbefore  described,  and 
then,  because  of  some  repairs  (by  way  of  more  or  fewer  new 
poles)  needed  in  the  latter's  parallel  line,  that  the  nuisance  should 
be  abated  and  the  dangers  eliminated  by  the  removal  of  the  line 
of  the  innocent  party,  instead  of  by  the  removal  of  the  line  of  the 
wrongdoer,  as  was  ordered  in  this  case.  By  the  order  made,  the 
petitionee  is  required  to  separate  its  line  of  poles  of  the  eighteen 
sections  in  question  to  the  minimum  distance  of  30  feet  from  the 
P.U.R.1917C. 
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line  of  the  poles  of  the  petitioner  on  the  west  side  of  die  railroad 
track,  within  the  time  limited,  or  thereafter  to  cease  using  its 
line  for  the  transmission  of  high-tension  current  until  separation 
is  made.  Such  separation  is  expressly  found  to  be  the  most  rea- 
sonable and  feasible  manner  of  eliminating  the  danger,  if  both 
lines  are  to  be  continued  in  operation.  The  Conmiission  having 
determined  the  necessity  for  such  elimination,  it  was  wi&in  the 
province  of  the  Commission  to  determine  the  manner  in  which 
this  could  best  be  accomplished  with  a  view  to  the  operation  of 
the  lines  and  the  puWic  safety  (Sayers  v.  Montpelier  &  W.  River 
R.  Co.  90  Vt  201,  P.U.R.1916E,  508,  97  Atl.  660)  ;  and  the  rec- 
ord affords  no  basis  for  the  contention  that  the  order  is  an  unrea- 
sonable exercise  of  authority  to  that  end. 

Order  of  the  Public  Service  Conmiission  affirmed,  and  cause  re- 
manded, that  the  Commission  may  fix  a  new  time  within  which 
the  order  shall  be  complied  with. 


WASHINGTON  PUBLIC  SBRVICE  COMMISSION. 

S.  L.  LEWIS  et  al. 

V. 

WASHINGTON  ROUTE. 

[No.  4292.] 

DUcriminatian  ~  Rates  —  Steamship  —  Concessions. 

A  Bteamship  rate  available  to  navy-jard  employees  only  is  unjust 
mud  discriminatory  within  the  provisions  of  IS  20  and  21  of  ike  Wash- 
ington Public  Service  Commission  Law. 

[January  15,  1917.] 

Complaint  that  a  steamship  rate  of  $1  for  one  ticket  good  for 
six  days,  available  to  navy  employees  only,  is  unjust  and  dis- 
criminatory ;  supplement  to  said  rate  ordered. 

By  the  Commission:  This  cause  came  on  for  hearing  before 
the  Public  Service  Commission  of  Washington  at  Seattle,  Wash- 
ington, on  the  13th  day  of  January,  1917,  Chairman  E.  F. 
Blaine  and  Commissioner  A.  A.  Lewis  being  present.  The  com- 
plainants were  represented  by  J.  W.  Bryan,  their  attorney;  the 
P.U.R.1917C. 
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respondent  was  represented  by  Harry  E.  Wilson,  its  attorney. 
Witnesses  were  sworn  and  examined,  and  the  hearing  concluded. 
The  Commission,  having  considered  the  evidence,  and  being  fully 
advised  in  the  premises,  finds : 

That  the  steamer  Norwood  is  the  only  vessel  operated  by  re- 
spondent which  is  suitable  for  the  service  required  between  Bre- 
merton and  Port  Washington  points ;  that  a  rate  of  $1  for  one 
ticket,  good  for  six  days,  between  Washington  Bay  ports  and 
Bremerton,  is  not  unjust  or  unreasonably  high,  considering  the 
type  of  vessel  required  for  the  service,  the  cost  of  service,  and  the 
value  thereof  to  the  patrons  of  respondent  Bespondent's  supple- 
ment No.  4  to  its  passenger  tariff  No.  1,  naming  such  rate  of  $1, 
whidi  was  filed  with  the  Commission  December  7,  1916,  pro- 
vided, in  effect,  that  such  rate  should  be  available  to  bona  fide 
navy-yard  employees  only.  This  limitation  is  contrary  to  §§  20 
and  21  of  the  Public  Service  Commission  Law,  and  should  be 
eliminated  from  said  tariff. 

Wherefore  it  is  ordered  that  respondent  be,  and  it  hereby  is, 
authorized  to  file  with  the  Public  Service  Commission  of  Wash- 
ington, and  publish  on  one  day's  notice,  a  supplement  to  its  pas- 
senger tariff  No.  1,  naming  a  rate  of  $1  for  one  ticket,  good  for 
six  days,  between  Washington  Bay  ports  and  Bremerton,  and  can- 
celing said  supplement  No.  4  to  its  passenger  tariff  No.  1,  and 
omitting  from  the  supplement  to  be  filed  the  provision  contained 
in  said  supplement  No.  4  limiting  the  sale  of  such  tickets  to  bona 
fide  navy-yard  employees. 

Witness  the  Public  Service  Commission  of  Washington  this 
January  15, 1917. 

The  Public  Service  Commission  of  Washington,  E.  F.  Blaine, 
Chairman,  Arthur  A.  Lewis,    Commissioner. 


WEST  VIRGINIA  PUBLIC  SERVICE  COMMISSIOIT* 

BE  WARWOOD  WATER  &  LIGHT  COMPANY. 
[Case  No.  444.] 


Bates '^WateV'^  Minimum  charge -^  Bight  to  make. 

1.  it  minimum  charge  may  be  made  for  water. 
P.U.R.1917C. 
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Discrimination^ Rates ^ Water ^ Free  puhUe^fire  protection. 

2.  A  town  should  not  be  given  free  water  for  fire  protection,  eren 
if  it  cannot  raise  by  taxes  enough  to  pay  the  proper  charge. 

Bates  ~  Water  ~  Minimum  hiU  —  Amount, 

3.  A  minimum  charge  of  $5  rather  than  $6  was  fixed  for  a  maxi- 
mum six  months'  allowance  of  12,000  gallons  of  water;  a  minimum  of 
$1  per  month  to  be  paid  for  use  for  a  shorter  period  than  six  months. 

Payment  ^Discount  for  prompt  payment  ^  Amount. 

4.  A  water  company  rendering  bills  semiannually  was  ordered  to 
allow  a  discoimt  of  5  per  cent  on  all  bills  over  $5,  the  lowest  minimum, 
if  paid  within  ten  days  aftor  they  are  due. 

Return  —  Water  —  Amount, 

6.  An  increase  in  water  rates  to  yield  a  return  of  from  8  to  10 
per  cent  is  reasonable,  where  depreciation  is  more  rapid  than  that  of 
the  average  water  utility. 

[January  20,  1917.] 

Application  of  Warwood  Water  &  Light  Company  for  per- 
mission to  increase  its  rates,  tolls,  and  charges  for  water;  granted 
in  part,  and  company  ordered  to  charge  town  of  Warwood  for 
fire  protection.  The  rate-making  value  of  the  property  was  fixed 
at  $35,000. 

Appearances:  James  W.  Ewing  for  petitioner;  Blackford, 
Bradshaw,  &  Beans  for  remonstrants. 

Morgan,  Chairman:  On  December  31,  1915,  the  Warwood 
Water  &  Light  Company  filed  its  petition  with  the  Commission, 
in  which  it  stated,  among  other  things,  that  it  was  a  public  serv- 
ice corporation  engaged  in  the  operation  and  management  of  a 
water-supply  system  in  the  town  of  Warwood,  Ohio  county.  West 
Virginia,  and  that  the  enforcement  of  rule  5  of  rules  and  regula- 
tions for  water  service,  requiring  the  utilities  to  pay  the  cost  and 
expenses  of  service  lines  and  meters,  rendered  the  rates,  tolls,  and 
charges  then  in  force  by  said  utility  wholly  inadequate  and  in- 
sufficient, and  asked  that  it  be  permitted  to  put  into  effect  the  fol- 
lowing rates : 

Water  30^  per  1,000  gallons.  Minimum  bill  for  six  montj^s  $6.50.  For 
less  than  six  months  the  minimum  charge  is  $1.25  per  month.  Bills  are 
rendered  July  Ist  and  January  Ist,  and  are  due  in  ten  days  after  those  dates. 
If  paid  before  the  expiration  of  the  ten  days  a  discoimt  of  10  per  cent  will 
be  allowed.  All  bills  not  paid  at  the  expiration  of  ten  days  after  July  1st 
or  January  1st  are  in  arrears,  and  the  service  will  be  discontinued  at  the 
option  of  the  company.  Consumers  who  are  not  owners  of  the  property 
which  they  occupy  will  be  required  to  make  a  deposit  of  $6.50  before  the 
water  will  be  turned  on. 
P.U.R.1917C. 
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RATES  FOR  LARGER  USERS. 
For  serrices  conBuming  66,000  ^Hons  or  over  in  six  months'  period,  the 
following  rates  will  be  granted.    The  minimum  lor  the  six  months  will  be 
$13. 

First     65,000  gallons,  at  20^  per  1,000  gallons 
Next  100,000       "  "    15^     **    1,000 

Next  200,000       "  "    12<    "    1,000        « 

Over    200,000       "  «    10#    "    1,000        « 

Bills  to  be  rendered  July  Ist  and  January  1st,  and  due  in  ten  days  after 
those  dates,  10%  discount  for  payment  prior  to  expiration  of  the  ten  days. 
If  not  paid  whai  due  the  service  to  be  discontinued  at  option  of  the  Company. 

SPECIAL  RATES. 
Large  consumers  for  manufacturing  or  special  use  will  receive  rates  in 
accordance  with  the  service  required. 

Whereupon  an  order  was  entered  by  the  Commission  requiring 
petitioner  to  publish  notice  of  its  said  application  once  each  week 
for  four  successive  weeks,  in  two  newspapers  of  opposite  politics 
and  general  circulation  in  the  town  of  Warwood,  and  to  post  a 
copy  of  its  proposed  rates  in  the  mayor's  office  and  in  the  post- 
office  of  said  town  of  Warwood  for  public  inspection,  and  grant- 
ing any  person  interested  the  right  to  file  objections  to  said  peti- 
tion before  the  Commission  on  or  before  the  8th  day  of  February, 
1916. 

On  the  4th  day  of  iPebruary,  1916,  the  town  of  Warwood, 
through  its  attorneys,  filed  its  answer  and  objections  to  said  pe- 
tition, denying  the  allegations  therein  as  to  the  inadequacy  of  the 
rates  of  said  petitioner,  and  ailing  that  said  petitioner  was 
earning  sufficient  revenue,  and  that,  if  it  failed  to  earn  a  reason- 
able profit,  it  was  due  to  incompetent  management,  and  further 
charged  that  the  then  existing  rates  were  discriminating  and  un- 
fair to  the  small  consumers,  in  that  they  were  compelled  to  pay 
$10  per  annum,  regardless  of  the  amount  of  water  consumed; 
that  a  minimum  charge  was  unjust  and  unreasonable;  and  pray- 
ing that  petitioner  be  required  to  produce  its  books  disclosing  its 
true  capital  actually  invested  in  its  water  plant  and  system,  num- 
ber of  customers,  income,  operating  and  maintenance  expenses, 
etc,  and  asked  that  the  rates  then  in  force  be  reduced. 

On  February  7, 1916,  an  answer  and  objections  to  said  petition 
were  filed  by  E.  S.  Wade,  August  Sauers,  F.  H.  Smith,  and  R.  H. 
McClure,  citizens  of  Warwood  and  customers  of  said  petitioner, 
containing  allegations  similar  to  those  contained  in  the  answer  of 
the  town  of  Warwood. 

On  February  4,  1916,  petitioner  and  remonstrants  joined  in  a 
request  to  the  Commission  that  a  hearing  in  said  case,  which  had 
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been  set  for  February  8,  1916,  be  postponed  until  a  later  date,  to 
be  fixed  by  the  Commission,  and  asked  that  said  hearing  be  held 
in  the  office  of  the  Warwood  Water  &  Light  Company,  in  the  town 
of  Warwood.  On  or  about  said  last-mentioned  date,  said  petition- 
er and  remonstrants  requested  the  Commission  to  make  an  exam- 
ination of  the  books  and  records  of  said  company  for  the  purpose 
of  ascertaining  the  value  of  its  property,  revenues,  expenses  of 
operation,  maintenance,  etc.,  and  in  response  to  said  request  a 
thorough  investigation  and  examination  of  the  books  and  records 
of  said  company  were  made  by  W.  J^  Bienemann,  assistant  statis- 
.  tician  to  the  Conmiission,  and  an  itemized  and  detailed  report  of 
same,  showing  the  assets,  expenditures,  and  income  of  said  com- 
pany from  its  organization,  in  1909,  to  the  31st  day  of  Decem- 
ber, 1915,  was  filed  with  the  Commission  on  February  19,  1916. 
Petitioner  and  remonstrants,  with  the  aid  of  J.  K.  Anderson, 
chief  engineer  of  the  Commission,  endeavored  to  arrange  a  sched- 
ule of  rates,  based  on  the  above  statistical  report,  that  would  be 
just  and  reasonable  and  agreeable  to  all  parties  concerned,  various 
schedules  being  submitted  by  said  chief  engineer.  Said  parties  be- 
ing unable  to  agree  on  any  of  the  schedules  of  rates  submitted  by 
said  engineer,  a  hearing  was  held  before  Commissioner  Eider,  at 
Wheeling,  West  Virginia,  on  the  18th  day  of  Deceniber,  1916, 
during  which  said  hearing  petitioner  submitted  its  supplemental 
petition,  in  which  it  was  alleged  that  the  engineering  depart- 
ment of  the  Commission  had  suggested  a  second  alternative  rate, 
and  that  said  petitioner  was  willing  to  accept  said  second  alter- 
native rate  with  the  consent  and  approval  of  the  Commission  as 
and  for  the  schedule  of  rates,  fares,  tolls,  and  charges  for  water 
service,  said  second  alternative  rate  being  in  the  words  and 
figures  following: 

First:  There  will  be  a  minimum  charge  graduated  according  to  the  size 
of  the  meter,  and  for  which  the  following  maximimi  quantities  of  water  will 
be  allowed. 

METERS  OF  DISC  OR  ROTARY  TYPE. 


Size  of  Meter. 


t  inch 

f  " 

1  " 
IJ  " 

2  " 

3  " 

4  " 


IVIinimum    Charge 

Maximum  Six 

Six  Months. 

Months'  Allowance. 

$    6.00  net 

12,000  gal. 

9.70    " 

24.000    " 

16.45    "    . 

86.000    " 

23.20    " 

72,000    " 

t^HM    " 

96,000    " 

72.80    " 

150,000     " 

140.10    " 

240.000     " 

:kK5§le 
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METERS  OF  CURRENT  OR  TORRENT  TYPE. 


Size  of  Meter. 

Minimum    Charge 
Six  Months. 

Maximum  Six 
Months'  Allowance. 

2  inch    

$  65.75  net 
154.60    " 
283.10    " 

96,000  gal. 
150,000     ** 

3    "       

4    •*       

240,000     •* 

All  water  furnished  to  all  consumers  in  excess  of  their  respective  minimum 
charge  allowance  will  be  charged  for  at  the  rate  of  14  cents  net  per  thou- 
sand gallons. 

— and  prayed  for  the  approval  of  said  alternative  rate  and  con- 
sent of  the  Commission  for  authority  to  establish  the  same  in  lieu 
of  the  rates,  tolls,  and  charges  then  in  force  and  effect.  Remon* 
strants  objected  to  the  adoption  of  said  last  proposed  rates,  and 
have  filed  a  brief  of  argument  in  support  of  their  said  objections. 

At  said  hearing,  counsel  for  remonstrants  requested  that  the 
Commission  have  its  statistician  make  a  further  investigation 
and  examination  of  the  books  and  records  of  the  company,  and 
procure  a  statement  of  the  revenues  and  expenses  for  the  year 
1916,  in  which  request  petitioner  joined,  which  investigation  and 
examination  were  made,  but  could  only  be  completed  for  the  first 
six  months'  period  of  said  year,  as  the  meters  had  not  been  read 
for  the  second  six  months'  period. 

It  appears  that  the  Warwood  Water  &  Light  Company  received 
its  charter  in  July,  1909,  but  did  not  actively  engage  in  business 
until  March  31,  1913,  at  which  time  it  took  over  the  water  plant 
of  the  Warwood  Tool  Company,  valued  at  $27,520.23;  the  actual 
capital  stock  paid  in  was  $24,800.  In  September,  1913,  forty- 
two  shares  of  additional  stock  were  issued  to  B.  W.  Peterson,  for 
which  he  paid  $4,200,  thereby  increasing  the  amount  actually 
paid  into  the  company  to  $29,000. 

From  Bienemann  exhibit  **B,"  the  value  of  petitioner's  prop- 
erty, as  shown  by  the  books  of  said  company,  as  of  December  31,. 
1915,  less  depreciation,  was  $33,109.63,  and  that  the  value  placed 
thereon  by  said  Bienemann  was  $32,355.15.  The  value  of  said 
property,  according  to  said  Bienemann,  as  of  November  30, 1916, 
was  $31,264.02.  Nothing  is  included  in  said  valuation  for  work- 
ing capital.  The  Conlmission  is  of  opinion  that  said  property 
should  be  valued,  as  a  going  concern,  at  not  leas  than  $35,000  for 
rate-making  jmrposes,  and  fixes  the  value  thereof  at  $35,000. 
P.U.R.1917C. 


Digitized  by 


Google 


334  WEST  VIRGINIA  PUBLIC  SERVICE  COMMISSION. 

July  1,  1913,  to  June  30,  1914,  the  total  gross  operating  revenue 

received  by  said  company  was  $4,088.73 

Hie  total  expense  for  said  period,  including  taxes,  was 1,582.87 

Net  income  2,505.86 

or  slightly  in  excess  of  7  per  cent. 

From  July  1,  1914,  to  June  30,  1915,  the  total  gross  operating 

revenue  received  by  said  company  was $5,420.31 

(in  which  is  included  $86.39  derived  from  sale  of  meters). 

The  total  expense  for  said  period  was $3,501.37 

Net  income  $1,918.94 

or  about  5^  per  cent. 

From  July  1,  1915,  to  June  30,  1916,  the  total  gross  operating 

revenue  received  by  said  companv  was   $5,617.33 

(in  which  is  included  $78.56  derived  from  sale  of  meters). 

The  total  expense  for  said  period  was 3,509.45 

Net   income    $2^07.88 

or  about  6  per  cent. 

It  appears  that  no  allowance  was  made  for  depreciation  dur- 
ing the  period  covered  by  the  report  of  said  statistician,  and, 
from  the  report  of  the  chief  engineer,  the  rate  of  depreciation  in 
this  plant  is  more  rapid  than  that  of  the  average  water  utility, 
due  to  the  character  of  the  wells,  reservoir,  and  some  of  the  other 
units  of  which  it  is  composed.  There  is  no  complaint  of  the  serv- 
ice or  of  the  quality  of  the  water  being  supplied,  and  the  plant  is 
being  economically  operated.  It  was  argued  by  counsel  for 
remonstrants  that,  owing  to  the  rapidity  with  which  new  consum- 
ers were  being  added,  the  income  under  the  present  rates,  if  not 
at  present,  would  soon  yield  an  ample  return.  This  contention, 
however,  is  not  borne  out  by  the  evidence,  and  the  Commission  is 
of  opinion  that  the  revenue  derived  at  the  present  rates  is  inade- 
quate for  the  character  of  service  and  the  quality  of  water  that  is 
being  furnished. 

[1]  There  was  serious  objection  on  the  part  of  remonstrants 
to  the  proposed  increase  affecting  the  small  consumers.  They 
insist  that  a  consumer  should  only  be  required  to  pay  for  the 
amount  of  water  actually  used.  We  do  not  believe  this  position 
tenable,  and  have  so  held  in  several  cases.  In  the  case  of  Wells- 
burg  V.  Tri-State  R.  &  Electric  Co.  P.U.R1916C,  268,  the  Com- 
mission stated  that  "it  is  almost  universally  held  by  text-writers 
on  the  subject,  and  by  the  courts  and  commissions,  that  this  kind 
of  a  charge,  which  is  sometimes  called  a  readiness-to-serve  charge, 
is  not  only  justifiable,  but  a  very  proper  practice."  The  follow- 
ing was  quoted  approvingly  by  the  Commission  in  said  lastrmen- 
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tioned  case :  ''A  water  companj  should  be  allowed  to  make  a  min- 
imum charge  to  cover  tertain  items  .  .  .  that  bear  little  or 
no  relation  to  the  amount  of  water  consumed,  and  vary  with  the 
number  of  customers,  such  as  expensess  incurred  for  reading  me- 
ters, carrying  accounts  [of  customers],  billing,  and  maintenance 
of  meters." 

The  company  has  about  429  consumers,  426  of  these  being  on 
a  f -inch  meter,  and  a  large  number  of  those  will  not  use  in  ex- 
cess of  the  minimum  allowed.  It  is  much  harder  for  many  of 
those  who  use  a  small  amount  of  water  to  pay  for  same  than  it  is 
for  the  average  large  consumer,  and  in  fixing  the  rates  the  burden 
should  be  placed  as  lightly  as  possible  on  this  class. 

[2]  There  are  thirty-nine  fire  hydrants  in  the  town  of  War- 
wood,  and  for  the  fire  protection  thus  furnished  the  town  has 
not  been,  and  is  not  now,  paying  therefor.  This  is  absolutely 
wrong  in  principle,  and  is  inflicting  upon  the  small  consumers  a 
burden  that  should  be  borne  by  the  wealthier  class.  Under  the 
present  financial  condition  of  the  town,  it  might  be  impossible  for 
it  to  raise  by  taxes  enough  revenue  to  pay  its  just  proportion  of 
the  income  which  said  utility  is  entitled  to  receive,  but  it  should 
certainly  pay  a  portion  of  it  at  least.  The  Commission  is  of  opin- 
ion, and  so  finds,  that  the  town  of  Warwood  should  pay  to  the 
Warwood  Water  &  light  Company  $12.50  per  annum  for  each 
fire  hydrant  installed  in  said  town. 

[3-5]  It  is  further  of  opinion  that  the  second  alternative  rate 
schedule  prepared  and  submitted  by  Mr.  Anderson,  the  adoption 
of  which  is  sought  by  petitioner,  will  yield  slightly  more  revenue 
than  would  be  just  and  reasonable,  especially  so  since  the  town 
is  required  to  pay  $12.60  each  per  fiydrant  for  thirty-nine  fire 
hydrants,  and  that  said  schedule  of  rates  should  be  amended  so 
that  the  minimimi  charge  for  the  maximum  six  months'  allow- 
ance of  12,000  gallons  should  be  $5  instead  of  $6,  and  that  a 
discount  of  5  per  cent  should  be  allowed  on  all  bills  over  $5,  if 
paid  within  ten  days  after  said  bills  become  due ;  any  one  using 
water  for  a  shorter  period  than  six  months  to  pay  a  minimum 
charge  of  $1  per  month.  Under  these  rates,  it  is  believed 
that  the  rate  of  return  to  said  petitioner  on  the  fair  value 
of  its  property  will  be  from  8  to  10  per  cent,  which, 
considering  the  rapid  deterioration  of  its  plant,  the  Com- 
mission  feels   is  just   and   reasonable.      The  fixing   of   rates 
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is  always  more  or  less  of  an  experiment,  it  being  impossible 
to  ascertain,  until  an  actual  test  has  been  made,  what  the 
result  will  be.  It  is,  therefore,  the  opinion  of  the  Commission 
that  said  company  should  keep  an  accurate  account  of  the  rev- 
enues derived  and  the  expenses  incurred  in  and  about  the  opera- 
tion of  its  plant  for  a  period  of  twelve  months  from  the  Ist  day 
of  January,  1917,  and  file  with  the  Commission  a  detailed  state- 
ment thereof  at  the  expiration  of  said  twelve  months'  period,  so 
that  a  further  adjustment  of  said  rates  can  be  made,  if  same  ap- 
pear to  be  unjust  or  unreasonable. 

It  is  therefore  the  opinion  of  the  Commission,  and  it  so  finds, 
that  the  following  rates,  tolls,  and  charges  for  water  in  the  town 
of  Warwood  are  just  and  reasonable : 

METERS  OF  DISC  OR  ROTARY  TYPE. 


Size  of  Meter. 


Minimum    Charge  |       Maximum  Six 
Six  Months.        ;  Months' Allowance. 


f  inch 

i  " 

1  - 
U  « 

2  - 

3  " 

4  " 


;    5.00  net 

12,000  gaL 

9.70    " 

24,000     " 

16.45    *• 

36,000     " 

23.20    « 

72,000     " 

38.85    " 

96,000     " 

72.80    " 

150,000    •* 

149.10    " 

240,000     " 

METERS  OF  CURRENT  OR  TORRENT  TYPE. 


Size  of  Meter. 

Minimum    Charge 
Six  Months. 

Maximum  Six 
Months'  Allowance. 

2  inch    

$  65.75  net 
154.50    " 
283.10    •* 

96,000  gal. 
150,000     " 

3    "       

4    ••       

240,000     " 

All  water  furnished  to  all  consumers  in  excess  of  their  respective  mini- 
mum charge  allowance  will  he  charged  for  at  the  rate  of  14  cents  per 
thousand  gallons. 

A  Tninimum  charge  of  $1  per  months  when  water  is  used  for  a 
shorter  period  than  six  months. 

A  discount  of  5  per  cent  will  be  allowed  on  all  bills^  in  excess 
of  $5y  if  paid  within  ten  days  after  same  is  due. 

The  town  of  Warwood  to  pay  $12.50,  net,  per  annum,  for  each 
fire  hydrant  furnished  by  said  company  for  fire  protection. 

Bills  for  six  months^  period  to  be  rendered  on  the  1st  of  July 
and  January,  respectively. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
opinion. 


Northcott  and  Rider,  Commissioners,  concur. 
P.U.R.1917C. 
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WISCOXSIX  RAIIiROAD  COMMISSION. 

E.  E.  CLEMONS  et  aL 

V. 

CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY. 

Service^  Railroads  ^m  Abandonment  ^Resumption  of  service. 

A  railroad  cannot  be  reqiured  to  resumfi  operation  on  a  line  it  pro- 
poses to  abandon,  although  the  abandonment  is  without  legal  authority, 
where  there  is  no  reasonable  necessity  for  the  continuation  of  service. 

[December  16,  1916.] 

Complaint  of  R.  E.  Clemens  and  others  against  a  proposed 
abandonment  of  portion  of  track  of  the  Chicago  &  Northwestern 
Railway  Company ;  dismissed. 

By  the  Commission:  The  petition  alleges  that  the  proposed 
abandonment  of  a  portion  of  its  railroad  line  north  of  Mattoon 
Junction  by  the  Chicago  &  Northwestern  Eailway  Company 
would  deprive  the  petitioners  of  a  shipping  point  for  their  wood 
products  and  thereby  decrease  the  value  of  their  property. 

The  respondent  takes  the  position  that  the  portion  of  the  track 
which  it  proposes  to  abandon  was  laid  for  logging  purposes,  and 
denies  that  the  Commission  has  jurisdiction  in  the  premises.  A 
hearing  was  held  at  Eland  on  October  12,  1916.  R  E.  Clemens 
and  Herman  Hapke  appeared  for  the  petitioners,  and  D.  E. 
Riordan  for  the  respondent. 

The  track  which  the  respondent  proposes  to  remove  Extends 
from  a  point  in  the  northwest  quarter  of  section  28,  known  as 
Mattoon  Junction,  in  a  northerly  direction  a  distance  of  1.06 
miles  to  a  point  in  the  northeast  quarter  of  section  21,  all  in  town- 
ship 28  north,  range  12  east.  This  portion  of  the  line  was  con- 
structed by  the  Mattoon  Railway  Company,  the  steel  being  fur- 
nished by  the  respondent  About  three  years  ago  the  property 
was  taken  over  by  the  respondent,  and  has  since  been  operated. 
The  respondent's  tariffs  now  on  file  with  the  Commission  show  a 
rate  to  Mattoon  Junction,  and  the  testimony  indicates  that  ship- 
ments have  been  made  by  settlers  to  and  from  points  on  the  line  in 
question.  In  1910  the  Commission  passed  upon  the  character  of 
the  Mattoon  Railway  Company  in  the  following  language :  "The 
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company  issues  tariffs  covering  practically  all  pafts  of  its  lines, 
and  performs  the  ordinary  duties  of  a  common  carrier.  These 
facts  alone  would  seem  to  bring  it  within  the  laws  of  the  state 
by  which  such  tariffs  and  transportation  are  regulated,  and  we  are 
of  the  opinion  that  such  is  the  case."  Paxton  &  L.  Co.  v.  Mattoon 
K.  Co.  5  Wis.  R.  C.  K.  531,  587. 

We  find  that  the  portion  of  its  line  which  the  respondent  pro- 
poses to  remove  was  constructed  for  operation  as  a  common  car- 
rier, and  that  it  has  since  been  operated  as  such  by  the  Mattoon 
Eailway  Company  and  the  Chicago  &  Northwestern  Railway 
Company. 

We  find,  further,  that  the  territory  now  served  by  this  track  is 
reasonably  accessible  to  stations  on  the  respondent's  main  line, 
namely,  Shepley  and  Bowler,  and  that  the  continuance  of  opera- 
tion on  said  track  is  not  at  present  necessary  for  adequate  serv- 
ice. 

It  is  the  province  of  this  Commission  to  require  common  car- 
riers to  render  reeasonably  adequate  service  at  reasonable  rates. 
All  parts  of  a  railway  line  operated  as  a  common  carrier  are  sub- 
ject to  such  regulation,  until  abandoned  by  proper  legislative  ao- 
tion.  The  mere  discontinuance  of  service  does  not  relieve  a  com- 
mon carrier  of  the  duty  of  rendering  such  service  as  may  be  jus- 
tified by  the  conditions.  Rib  River  Land  Co.  v.  Upham  Mfg. 
Co.  1  Wis.  R.  C.  R.  739,  and  cases  there  cited.  Meyer  v.  Rib 
Lake  Lumber  Co.  4  Wis.  R.  C.  R.  178;  Brown  v.  Janesville 
Street  R.  Co.  4  Wis.  R.  C.  R.  757. 

However,  an  order  requiring  the  resumption  of  operation  on 
a  line  abandoned  without  legal  authority  would  be  justified  only 
if  such  service  is  reasonably  necessary  for  the  accommodation  of 
the  public.  In  the  absence  of  such  reasonable  necessity,  tiiis 
Commission  is  without  jurisdiction  to  require  the  resum'ption  of 
service. 

In  the  present  case  the  track  in  question  has  not  been  removed, 
but  the  abandonment  of  service  and  the  dismantling  of  the  track 
is  contemplated.  While  present  service  is  not  necessary,  it  may 
become  so  in  the  future,  although  this  contingency  is  remote.  If 
such  a  condition  should  arise,  we  apprehend  that  the  resumption 
of  service  could  be  required  even  though  it  necessitated  the  recon- 
struction of  the  track,  unless  the  railway  company  in  the  mean- 
P.U.R.1917C. 
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time  should  have  been  relieved  of  its  duty  as  a  common  carrier 
with  respect  to  this  track  by  legislative  authority.  This  Com- 
mission has  no  authority  to  authorize  the  abandonment  of  the 
track;  and  this  opinion  should  not  be  construed  as  giving  the 
respondent  the  right  to  take  up  the  stretch  of  track  here  under 
consideration. 

It  is  ordered  that  the  petition  herein  be,  and  the  same  is  her^ 
by,  dismissed. 

Dated  at  Madison,  Wisconsin,  this  16th  day  of  December, 
1916. 

Kailroad  Commission  of  Wisconsin,  Walter  Alexander,  Carl 
D.  Jackson,  Henry  £.  Trumbower,  Commissioners. 


WISCONSIN  RAIIiROAD  COMMISSION. 

T.  M.  MOBEILL  et  aL 

V. 

WISCONSIN  TELEPHONE  COMPANY. 
EDWIN  J.  GBOTH  et  aL 

V. 

MANITOWOC  &  WESTERN  TELEPHONE  COMPANY  et  al. 

JUUes— Telepfcones— Toll  or  flat  rate. 

1.  Telephone  service  between  communities  10  miles  apart  may  be 
given  on  a  toll  basis  rather  than  on  a  flat-rate  basis,  although  the 
traffic  is  of  a  local  character,  where  a  toll  rate  of  only  5  cents  per  mes- 
sage will  measurably  meet  the  needs  of  the  commimities  and  insure  a 
reasonable  return. 

Service^  Telephones '^IHvision  of  territory  hetween  exchanges, 

2.  A  telephone  company  may  transfer  subscribers  to  an  exchange 
to  which  they  are  closer,  although  the  exchanges  are  10  miles  apart, 
where  the  toll  charge  between  the  exchanges  is  only  5  cents. 

Bates ^Fa€!tors^ Comparisons^ Use  in  fixing  rates. 

3.  A  tentative  schedule  of  telephone  rates  may  be  made  by  com- 
parison with  the  reasonable  rates  of  other  comparable  communities,  a 
valuation  of  the  property  not  having  been  made. 

Bates  ^Telephones  ^Radius  rate, 

4.  It  was  not  deemed  equitable  or  desirable  to  charge  telephone 
subscribers  located  over  5  miles  from  the  exchange  an  additional  rate 
for  each  additional  mile  of  line; 
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Bates ^TelepJioftes^Chafige  fnmt  flat  to  toil  rate, 

6.  Telephone  subscribers  may  be  deprived  of  a  flat  rate  by  being 
connected  to  another  exchange  which  charges  a  toll  rate  to  the  com- 
mon point,  where  the  first  exchange  was  a  losing  venture  when  op6rat* 
ed  alone,  the  subscribers  will  enjoy  a  more  extensive  local  service 
through  the  new  connection,  and  the  toll  rate  is  reasonable. 

[January  17,  1917.] 

Complaint  by  telephone  subscribers  that  the  Wisconsin  Tele- 
phone Company  has  discontinued  the  practice  of  furnishing  un- 
limited service  between  Wrightstown  and  Green  Bay  or  De  Pere 
upon  a  flat-rate  basis,  and  that  it  has  deprived  subscribers  at 
Greenleaf  of  the  flat-rate  service  at  De  Pere  and  Green  Bay  by 
connecting  them  with  the  Wrightstown  exchange;  toll  rate  au- 
thorized, territory  divided  between  Wrightstown  and  De  Pere 
exchanges,  and  new  rates  authorized  which  are  set  out  in  the 
order. 

By  the  Commission :  The  petitions  in  tiie  above-entitled  mat- 
ters allege  in  substance  that  the  Wisconsin  Telephone  Company 
has  discontinued  the  practice  of  furnishing  unlimited  telephone 
connection  between  Wrightstown  and  Green  Bay  or  De  Pere  upon 
a  flat-rate  basis,  thereby  unjustly  inconveniencing  its  Wrights- 
town subscribers,  and  that  it  has  connected  the  subscribers  of  the 
Manitowoc  &  Western  Telephone  Company  at  Greenleaf  with  its 
Wrightstown  exchange,  thereby  depriving  them  of  the  flat-rate 
service  to  De  Pere  and  Green  Bay  which  was  formerly  avail- 
able. The  Commission  is  requested  to  require  the  restoration  of 
the  service  which  was  formerly  rendered. 

No  formal  answers  were  filed  by  the  respondents. 

Hearings  were  held  at  Wrightstown  on  Jime  28,  1916,  and  at 
Greenleaf  on  September  7,  1916.  Howard  Teasdale  appeared 
for  the  petitioners,  Frank  Miesnest  and  William  Link  for  the 
Manitowoc  &  Western  Telephone  Company,  and  J.  F.  Krizek  for 
the  Wisconsin  Telephone  Company. 

[1]  Wrightstown  is  a  village  located  on  the  line  of  the  Chi- 
cago &  Northwestern  Railway  Company,  10  miles  south  of  De 
Pere.  The  village  of  Greenleaf  is  located  about  3  miles  east  of 
Wrightstown,  on  the  line  of  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company,  and  is  also  approximately  10  miles  south  of 
De  Pere.  The  Wisconsin  Telephone  Company  operates  telephone 
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exchanges  at  Wri^tstown,  De  Pere,  and  Green  Bay,  unlimited 
exchange  of  messages  without  additional  charge  being  maintained 
between  De  Pere  and  Green  Bay.  The  Manitowoc  &  Western 
Telephone  Company  formerly  maintained  an  exchange  at  Green- 
leaf,  through  which  a  flat-rate  connection  with  the  De  Pere  ex- 
change of  the  Wisconsin  Telephone  Company  was  made.  Fiat- 
rate  service  with  the  De  Pere  exchange  was  also  fcmnerly  ren- 
dered at  the  Wrightstown  exchange. 

During  the  month  of  January,  1916,  the  line  over  which  the 
flat-rate  messages  from  Wrightstown  and  Greenleaf  to  De  Pere 
were  transmitted  was  severely  damaged  by  a  sleet  storm.  The 
Wisccmsin  Telephone  Company  did  not  immediately  restore  this 
line  to  service,  but  seized  upon  the  circumstance  as  a  favorable 
opportunity  to  discontinue  the  flat-rate  service  and  establish  a 
toll  basis  for  communication  between  these  communities  and  De 
Pere.  As  a  temporary  proposition  a  toll  rate  of  10  cents  per 
message  was  established  with  a  reduction  in  the  local  rate.  Later, 
through  an  agreement  between  the  Wiscohsin  Telephone  Com- 
pany and  the  Manitowoc  &  Western  Telephone  Company,  the 
Greenleaf  subscribers  of  the  latter  company  were  connected  with 
the  Wrightstown  exchange  and  given  the  same  service  as  local 
Wrightstown  patrona. 

At  the  hearings  it  was  stipulated  that  the  proceedings  should 
cover  all  of  the  rates  and  practices  and  the  territorial  limits  of 
the  Wri^tstown  exchange.  Several  rural  lines  now  connected 
with  the  De  Pere  exchange  extend  into  the  vicinity  of  the  Wrights- 
town exchange,  and  the  Wisconsin  Telephone  Company  desires  to 
divide  these  lines  so  that  the  patrons  in  the  territory  geographi- 
cally tributary  to  Wrightstown  may  be  served  by  that  exchange. 
The  Commission  is  asked  to  fix  the  territorial  limits  between  the 
De  Pere  and  Wrightstown  exchanges. 

The  testimony  makes  it  clear  that  there  is  a  distinct  need  for 
frequent  communication  between  the  communities  of  Wrights- 
town and  Greenleaf,  and  De  Pere  and  Green  Bay.  Telephone 
patrons  in  these  localities  have  enjoyed  a  flat-rate  service  to  De 
Pere  and  Green  Bay  since  the  telephone  systems  were  first  in- 
stalled, and  by  reason  of  this  fact  business  and  social  relation- 
ships have  been  built  up  with  those  cities  which  cannot  be  dis- 
continued without  hardship  to  those  concerned.  The  fundamental 
P.U.R.1917C. 
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question  for  decisioo  in  these  proceedings  is  whether  Hiis  need 
can  be  met  in  a  reasonably  satisfactory  manner  by  the  establish- 
ment of  a  toll  service  between  Wrightstown  and  De  Pere  or  Green 
Bay  as  advocated  by  the  company. 

Counsel  for  the  petitioners  laid  considerable  emphasis  in  his 
argument  to  the  decision  of  tiie  Commission  in  the  Greenville 
Case,  16  Wis.  R.  C.  R.  172,  in  whidi  an  optional  flat  rate  was 
established  from  Greenville  to  Appleton.  In  comparing  this  case 
with  the  present  one  it  should  be  remembered  that  Wrightstown 
and  Ghreaileaf  are  independent  communities  with  substantial 
business  establishments,  whereas,  Greenville  is  not  an  independ- 
ent community  in  this  sense.  Moreover,  Greenville  is  several 
miles  nearer  Appleton  than  Greenleaf  or  Wrightstown  are  to  De 
Pere.  In  the  Greenville  Case  the  Commission  apparently  felt 
that  either  the  flat-rate  service  or  the  toll  basis  would  be  reason- 
able and  gave  the  subscribers  the  dioice  between  these  classes 
of  service.  In  other  cases  the  Commission  has  taken  the  positicni 
that  it  is  in  the  intAest  of  good  service  for  each  telephone  ex- 
change to  saturate  the  territory  surrounding  it  and  for  a  toll 
basis  to  be  established  between  exchanges.  In  the  pres^it  case  the 
telephone  company  wishes  to  establish  a  toll  basis,  and,  unless 
it  can  be  shown  that  the  communities  cannot  be  given  reasonably 
adequate  service  in  this  manner,  the  Commission  should  not  inter- 
fere. 

Reference  was  also  made  to  the  Bookout  Case,  —  Wis.  R.  C.  R. 
— ,  in  which  a  telephone  company  was  ordered  to  extend  its  lines 
a  mile  for  the  service  of  a  subscriber  living  nearer  an  exchange 
of  another  company.  In  that  case,  however,  the  legitimate  toll 
rate  between  the  two  exchanges  was  prohibitive  of  local  service ; 
and,  inasmuch  as  no  duplication  of  equipment  would  result,  it 
was  deemed  advisable  that  the  extension  be  made.  If  the  appli- 
cant in  that  case  could  have  secured  connection  with  his  market 
town  on  a  5-cent  or  10-cent  toll  basis  by  taking  service  from  the 
nearest  exchange,  the  extension  would  probably  not  have  been 
authorized. 

The  company  has  recognized  that  the  need  for  communication 
with  Green  Bay  and  De  Pere  cannot  be  met  by  the  application 
of  its  established  toll  charge  of  15  cents  per  message  to  this  serv- 
ice, and  has  therefore  suggested  a  rate  of  10  cents  per  message* 
P.U.R.1917C. 
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Because  of  the  close  social  and  business  relationship  between  these 
communities  and  Green  Bay  and  De  Pere,  the  traffic  has  assumed 
a  substantially  local  character,  and  it  appears  to  us  that  even 
the  proposed  10-cent  rate  would  not  be  entirely  satisfactory  even 
though  it  were  fully  warranted  from  the  point  of  view  of  revenue. 
However,  the  records  of  the  traffic  under  present  conditions,  and 
an  estimate  of  the  additional  business  which  is  likely  to  accrue 
as  a  result  of  the  territorial  changes  herein  authorized,  indicate 
that  a  smaller  toll  charge  will  provide  an  ample  return  upon  the 
investment  used  for  the  service,  and  will  probably  be  greater 
than  that  received  on  the  basis  of  flat-rate  service  as  formerly 
rendered.  In  our  judgment  the  establishment  of  a  toll  rate  of  6 
cents  per  message  either  way  between  the  De  Pere  and  Wrighta- 
town  exchanges  will  measurably  meet  the  needs  of  the  communi- 
ties and  insure  a  reasonable  return  to  the  company  for  this  serv- 
ice. 

[2]  With  the  establishment  of  a  5-cent  toll  charge  to  Green 
Bay  or  De  Pere  from  Wri^tstown,  we  deem  it  reasonable,  and 
in  the  interest  of  better  telephone  service,  that  the  subscribers  who 
live  in  the  vicinity  of  Wrightetown,  but  who  are  now  served  by 
De  Pere  rural  lines,  should  be  transferred  to  the  Wrightstown 
exchange.  It  does  not  appear  advisable  that  the  De  Pere  rural 
lines  should  extend  a  greater  distance  than  6  miles  from  the  De 
Pere  exchange,  inasmuch  as  beyond  this  point  most  of  the  sub- 
scribers are  within  less  than  5  miles  of  the  Wrightstown  exchange 
and  geographically  tributary  thereto.  If  a  division  is  made  on 
this  basis,  some  twenty-four  subscribers  now  served  by  the  De 
Pere  exchange  will  be  transferred  to  Wrightstown. 

The  local  rates  at  Wrightstown  are  as  follows : 


Business. 


Residence. 


One-party  service 
Two     " 
Four    •* 

Rural  rate  . . 


$27.00  per  year 
24.00     "     " 
21.00    «     " 


$21.00  per  year 
16.00    «     " 


18.00 


[3]  The  company  has  tentatively  suggested  a  general  reduc- 
tion o£  $8  per  year  covering  each  class  of  service,  in  lieu  of  the 
flat-rate  service  to  Green  Bay  and  De  Pere  formerly  fumiehed. 
A  valuation  of  the  property  used  and  useful  for  the  public  has 
P.U.R.1917C. 
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not  been  made,  and  it  is  not  possible  at  this  time  to  fix  with  pre- 
cision a  final  schedule  of  rates.  On  the  basis  of  rates  which  have 
been  found  to  be  reasonable  in  other  comparable  communities,  we 
feel  that  the  rates  su^ested  by  the  company  will  be  reasonable. 
If  experience  i^hould  demonstrate,  after  a  reasonable  period  of 
trial,  that  the  resulting  schedule  is  not  entirely  equitable,  either 
the  company  or  the  subscribers  may  bring  up  the  matter  for  re- 
adjustment without  prejudice.  However,  if  a  proper  effort  is 
made  to  saturate  the  territory  served,  we  feel  that  these  rates  will 
insure  a  reasonable  return  to  the  company. 

[4]  The  company  has  suggested  a  radius  rate  for  Wrights- 
town,  providing  that  all  subscribers  located  beyond  5  miles  from 
the  exchange  be  charged  an  additional  rate  for  each  additional 
mile  of  line.  There  are  only  a  very  few  subscribers  who  would 
be  affected  by  such  a  charge  if  the  radius  were  fixed  at  6  miles, 
and  under  the  conditions  indicated  by  the  testimony  we  do  not 
deem  it  equitable  or  desirable  to  establish  such  a  rate  at  Wrights- 
town  at  the  present  time. 

Several  independent  farmer  lines  are  connected  with  the 
Wrightstown  exchange  and  given  service  under  switching  con- 
tracts. Eepresentatives  of  some  of  these  independent  companies 
appeared  and  objected  to  the  establishment  of  a  toll  rate  to  De 
Pere  and  Green  Bay  as  a  violation  of  their  contracts.  It  appears 
that  the  Wisconsin  Telephone  company  has  executed  new  con- 
tracts covering  the  change  in  service  with  practically  all  of  the 
independent  companies.  The  patrons  of  these  companies  will 
receive  the  same  service  as  other  rural  subscribers. 

[5]  The  testimcmy  shows  that  the  Greenleaf  exchange,  for- 
merly maintained  by  the  Manitowoc  &  Western  Telephone  Com- 
pany, was  a  losing  venture.  The  change  complained  of  was  made 
as  the  result  of  a  valid  agreement  between  the  two  companies, 
for  the  purpose  of  improving  the  service  and  eliminating  an  un- 
remunerative  condition.  The  Greenleaf  subscribers  connected 
with  the  Wrightstown  exchange  under  the  present  arrangement 
will  enjoy  a  more  extensive  local  service,  and  will  be  able  to  use 
the  toll  service  at  the  rate  herein  prescribed.  This  arrangement 
will,  in  our  judgment,  result  in  reasonably  adequate  service  for 
the  Greenleaf  subscribers. 

The  territory  immediately  west  of  Wrightstown  is  occupied  by 
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the  Kaukauna  Telephone  Company,  which  is  furnished  switching 
service  by  the  Wisconsin  Telephone  Company  at  Kaukauna. 
Wrightstown  subscribers  who  wish  to  communicate  with  their 
neighbors  on  the  Kaukauna  Telephone  Company's  line  are  obliged 
to  pay  a  15-cent  toll  via  Kaukauna.  It  appears  practicable  to 
provide  a  more  direct  means  of  communication  between  these 
parties^  and  such  an  arrangement  would  materially  increase  the 
ser\'iceability  of  the  Wrightstown  exchange. '  While  this  phase  of 
the  situation  is  not  a  formal  part  of  this  proceeding,  we  feel  that 
it  is  not  out  of  place  to  recommend  that  the  companies  in  ques- 
tion make  an  effort  to  improve  the  situation. 
It  is  therefore  ordered: 

1.  That  the  Wisconsin  Telephone  Company  is  hereby  author- 
ized and  directed  to  serve  such  of  its  subscribers  now  connected 
with  its  De  Pere  exchange  as  are  located  a  greater  distance  than 
6  miles  in  a  southerly  direction  from  its  De  Pere  exchange  by 
means  of  its  Wrightstown  exchange,  and  to  discontinue  serving 
any  such  subscribers  by  means  of  its  De  Pere  exchange. 

2.  That  the  Wisconsin  Telephone  Company  is  hereby  author- 
ized and  directed  to  discontinue  its  existing  rates  for  local  service 
at  Wrightstown  and  for  toll  service  between  Wrightstown  and 
De  Pere,  and  substitute  therefor  the  following  schedule  of  rates : 


LOCAL  SERVICE. 

Business. 

Residence. 

One-par'ta^  Bervice ••• 

$24.00  per  year 
21.00     "      « 
18.00     **     « 

$18.00  per  year 

Two     "           "       

Four    "           "       . . . .  c 

12.00    •*     '* 

Rural  service   ... 

$16.00     "     •• 

TOLL  SERVICE. 
De  Pere  or  Green  Bay  to  Wrightstown,  or  Wrightstown  to  De  Pere  or 
Green  Bay — 5  cents  per  message  of  two  minutes  and  3  cents  for  each  ad- 
ditional minute. 

The  above  rates  shall  become  effective  on  February  1, 1917. 

Dated  at  Madison,  Wisconsin,  this  17th  day  of  January,  1917. 

Railroad  Commission  of  Wisconsin,  Walter  Alexander,  Carl  D. 
Jackson,  Henry  K.  Tnunbower,  Conunissioners. 
P.UJLi9l7a 
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BE  AMERICUS  PUBLIC  SERVICE  COMPANY. 
[File  No.  12706.] 

Beium'^  Amortization  of  investment  ^  Municipal  acqui^tion, 

A  utility  will  not  be  allowed  an  increase  in  rates  to  enable  it  to 
perform  a  franchise  obligation  to  set  aside  annually  out  of  earnings 
a  sinking  fund  for  payment  of  the  bonded  indebtedness  within  a  speci- 
fied time,  the  plant  then  to  become  the  property  of  the  city;  since 
municipal  acquisition  should  be  had  through  taxation  or  by  city  bondi, 
after  a  vote  by  the  electors,  as  provided  by  law. 

[December  23,  1916.] 

Application  of  the  Americus  Public  Service  Company  for 
revision  and  increase  in  its  rates  for  electric  current  for  lighting 
and  power  purposes  and  of  its  rates  for  gas  for  illuminating  and 
fuel  purposes ;  granted. 

By  Candler,  Chairman:  The  Americus  Public  Service  Com- 
pany owns  and  operates  in  Americus,  an  electric  li^t  and  power 
plant  and  a  gas  plant,  with  outstanding  capitalization  of  $2,250 
of  capital  stock  and  $225,000  of  mortgage  bonds,  making  a  total 
of  $927,250. 

In  May,  1916,  the  company  applied  to  the  Commission  for  au- 
thority to  increase  its  lighting  rates  from  a  scale  beginniAg  at 
9  cents  per  kw.  hr.  to  a  scale  beginning  at  12  cents  per  kw.  hr.  and 
its  power  rates  from  a  scale  running  from  1 J  cents  per  kw.  hr. 
to  6  cents  per  kw.  hr.  to  a  scale  running  from  2  cents  per  kw.  hr. 
to  8  cents  per  kw.  hr. 

It  also  prayed  that  it  be  allowed  to  revise  its  scale  of  gas  prices 
so  as  to  reduce  the  price  of  gas  for  fuel  purposes  from  $1.50  per 
thousand  feet  to  $1.40,  and  to  increase  the  price  of  gas  for  illumi- 
nation from  $1.25  to  $1.40  per  thousand  feet 

In  support  of  this  petition  it  was  represented  that  under  the 
terms  of  its  franchise  grant  from  the  city  of  Americus,  the  com- 
pany was  obligated  to  set  aside  out  of  earnings  an  annual  sinking 
fund  equal  to  5  per  cent  of  its  outstanding  bonded  indebtedness 
for  a  period  of  twenty  years,  at  the  end  of  which  period  the  en- 
tire bonded  indebtedness,  representing  practically  the  entire  in- 
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vested  capital,  would  be  paid  and  the  plants  were  to  become  the 
property  of  the  city. 

It  was  contended  that  under  the  rates  then  in  effect  the  earnings 
of  the  company  were  not  sufficient  to  pay  operating  ex^penses,  in- 
terest on  bonds,  taxes,  to  provide  a  proper  depreciation  fund,  and 
the  annual  sinking  fund  contemplated  in  the  franchise  grant 
The  Commission  was  satisfied  that  this  oontention  was  true. 

However,  the  Commission  was  further  of  the  opinion  that  un- 
der the  law  it  was  not  authorized  to  prescribe  such  going  rates 
as  were  necessary  to  retire  the  capitalization  of  a  privately  owned 
utility  and  bring  about  municipal  ownership  in  such  an  indirect 
manner ;  that  is,  by  assessments  on  such  of  the  public  only  as  were 
patrons  of  the  utility,  for  the  supposed  benefit  of  all  of  the  public, 
and  without  any  popular  expression  of  the  public  on  the  subject. 

The  petition  was  accordingly  denied. 

On  October  31st  last,  the  company  filed  its  second  petition  with 
the  Commission,  asking  for  authority  to  increase  its  electric  light 
rates  from  a  basis  of  9  cents  per  kw.  hr.  to  10  cents,  and  its  power 
rates  from  a  basis  of  6  cents  per  kw.  hr.  to  7  cents,  with  a  mini- 
mum rate  of  2  cents  instead  of  1^  cents  per  kw.  hr.,  and  to  chargd 
$1.40  per  thousand  feet  for  gas  for  both  fuel  and  illuminating 
purposes,  contending  that  under  its  gas  and  electric  rates  then  in 
effect  its  earnings  were  not  sufficient  to  pay  operating  expenses, 
fixed  charges  and  tjfxes,  and  to  provide  an  adequate  depreciation 
fund,  which  was  necessary  if  tiie  property  was  to  be  maintained 
in  such  manner  as  to  render  efficient  service. 

This  petition  has  been  carefully  considered  by  the  Commission. 

It  has  had  an  audit  made  of  the  business  of  the  company  from 
its  organization  to  April  30,  1916,  and  an  appraisal  made  of 
its  properties  used  and  useful  in  serving  the  public,  by  competent 
engineers  in  1912,  has  been  brought  down  to  date. 

The  Commission  has  also  had  its  rate  expert  make  an  examina- 
tion of  the  plants  and  a  careful  analysis  and  study  of  the  finan- 
cial operations  of  the  company  from  its  organization  to  date. 

From  its  study  of  the  record  thus  made  up,  the  Commission  is 
satisfied  that  the  rates  now  in  effect  are  not  such  as  with  econom- 
ical management  will  allow  the  company  to  meet  operating  ex- 
penses and  taxes,  provide  a  reasonable  and  necesskry  anilual  depre- 
ciation fund,  and  pay  a  reasonable  return  upon  the  fair  value  of 
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the  property  used  and  useful  in  the  public  service,  including  an 
adequate  working  capital,  and  that  there  should  be  allowed  some 
increases  in  the  rates  now  in  effect 

In  reaching  this  conclusion,  we  have  not  taken  into  considera- 
tion the  franchise  provisions  as  to  the  retirement  of  the  capitaliza- 
tion of  the  company  practically  included  in  the  bonds  and  the 
acquisition  of  the  plant  by  the  city  at  the  end  of  a  twenty-year 
period.  If  the  people  of  Americus  desire  to  own  this  plant,  its 
acquisition  should  be  made  through  taxation  or  by  city  bonds,  af- 
ter the  qualified  voters  have  been  aUowed  a  voice  in  the  matter^ 
as  provided  by  law. 

The  Commission  is  of  the  opinion  that  the  following  scale  of 
rates  for  electric  current  and  for  gas  are  reasonable  and  just,  and 
will  provide  a  reasonaUe  return  upon  the  fair  value  of  the  proper- 
ties now  devoted  to  the  public  use,  to  wit: 

Hcktdule  of  RateM  for  Commercial  and  ReHdenoe  Lighting  Service: 

For  the  firrt  100  kw.  hr 10#  per  kw.  hr. 

For  the  next  100  kw.  hr 94  per  kw.  hr. 

For  the  next  100  kw.  hr S#  per  kw.  hr. 

For  the  next  100  kw.  hr 74?  per  kw.  hr. 

For  the  next  106  kw.  hr (^  per  kw.  hr. 

•   For  aU  over  500  kw.  hr 5#  per  kw.  hr. 

Minimum  charge  per  month  $1. 

Schedule  of  Rates  for  Commercial  Povccr  Service: 

For  the  first      100  kw.  hr 7^  per  kw.  hr. 

For  the  next      200  kw.  hr 6<  per  kw.  hr. 

For  the  next      200  kw.  hr 54  per  kw.  hr. 

For  the  next      500  kw.  hr 3^  per  kw.  hr. 

For  the  next  1,000  kw.  hr 2^?  per  kw.  hr. 

For  all  over  2,000  kw.  hr 1^<  per  kw.  hr. 

Minimum  charge  per  month  $1  for  2  h.  p.  or  less  connected ;  over  2  h.  p. 
50<  per  h.p.  connected. 

Schedule  of  Rates  for  JUuminating  and  Fuel  Qas: 

Per  thousand  cubic  feet $1.40  per  1,000  cu.  ft. 

Minimum  charge  per  month  $1. 

An  order  will  be  issued  prescribing  these  rates,  effective  Jan- 
uary 1,  1917. 


GEORGIA  RAU/ROAD  OOMMISSIOlf. 

BE  GEOBGIA  BAILWAY  &  POWEB  COMPANY. 
[File  No.  101«7.] 

SecurUy     issues  —  Dividend  —  Surplus  —  Bond     discount  ~  DepreciO" 
lion, 

1.  A  surplus  in  so  far  as  it  represents  unextinguished  balances  of 
P.U.R.1917C. 
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difloonnts  and  expenses  in  the  sale  of  bonds  at  less  tlian  par,  and  does 
not  include  any  deduction  for  physical  depreciation  and  obsolescence, 
is  not  available  for  dividend  purposes. 

Security    issues^ Scrip    dividend  •^Discretion    of   directors -^ Long- 
term  scrip. 

2.  The  Georgia  Commission  is  not  bound  by  the  discretion  of  utility 
directors  in  declaring  a  scrip  dividend,  and  will  determine  whether  the 
declaration  and  terms  of  payment  are  proper,  where  the  scrip  is  pay- 
able more  than  twelve  months  from  its  date. 

Security   issues -^ Scrip   dividend'^ Earnings   invested   in   improve^ 
n^ents^'Long'tertn  scrip. 

8.  A  scrip  dividend  will  not  be  approved  where  it  is  to  be  issued 
against  earnings  which  have  been  invested  in  permanent  improve- 
ments, and  is  to  be  paid  in  deferred  instalments  extending  for  seven 
years. 

[February  28,  1917.] 

Application  of  the  Georgia  Railway  &  Power  Company  for 
approval  of  the  issuance  of  noninterest-bearing  dividend  scrip 
certificates  on  first  preferred  capital  stock;  denied. 

By  Candler,  Chairman :  On  December  28, 1916,  the  board  of 
directors  of  Georgia  Railway  &  Power  Company  declared  a  divi- 
dend of  24  per  cent  upon  $2,000,000  of  authorized  and  outstand- 
ing first  preferred  cumulative  6  per  cent  capital  stock  out  of 
claimed  surplus  earnings  for  the  four  years  ending  December  31, 
1916,  payable  on  January  15,  1917,  to  the  registered  holders  of 
record  cm  January  5,  1917,  as  follows :  Three  per  cent  in  cash, 
January  15,  1917,  and  21  per  cent  in  noninterest-bearing  scrip- 
payable,  li  per  cent,  or  $30,000,  July  1,  1917,  and  a  like  per- 
centage and  sum  every  six  months  thereafter  until  July  1,  1924. 
The  total  issue  of  scrip  will  be  $420,000. 

The  company  has  applied  to  this  Commission  for  its  approval 
of  the  issuance  of  these  obligations  payable  more  than  twelve 
months  after  the  date  thereof. 

The  charter  of  the  company  authorized,  and  this  Commission 

has  heretofore  approved,  the  issuance,  among  otiier  securities, 

$2,000,000  par  value,  6  per  cent  cumulative,  first  preferred 

capital  stock.    ^The  said  first  preferred  stock  is  to  be  paid  each 

year  6  per  cent  dividends  annually  before  any  other  stock  receives 

any  dividends,  deficiencies  in  preceding  years  to  be  made  good 

out  of  profits  in  succeeding  years  before  the  other  stock  receives 

any  dividends.    It  is  to  be  paid  no  further  dividends.    .    .    .'' 
P.U.R.1917C. 
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The  by-laws  of  the  company  provide :  *The  holders  of  the  first 
preferred  stock  shall  be  entitled  to  receive  when  and  as  declared 
from  the  surplus  or  net  profits  of  the  company  yearly  dividends 
of  6  per  cent  p^r  annum  and  no  more,  payable  quarterly  or  semi- 
annually on  dates  to  be  fixed  by  the  board  of  directors.  The 
dividend  on  the  first  preferred  stock  shall  be  cumulative,  and  shall 
be  payable  before  any  dividend  on  the  second  preferred  or  com- 
mon stock  shall  be  paid  or  set  apart,  so  that  if  in  any  year  divi- 
dends shall  not  have  been  paid  thereon,  the  deficiency  shall  be 
payable  before  any  dividend  shall  be  paid  upon  or  set  apart  for 
the  second  preferred  or  common  stock/' 

The  company  claims  "that  the  net  earnings  or  profits  of  the 
company  in  each  year  of  the  said  period  (1913,  1914,  1915,  and 
1916)  have  been  sufficient  to  declare  and  pay  the  said  dividend, 
but  that  the  said  net  earnings  or  profits  have  been  applied  toward 
construction  costs  of  the  company  in  acquiring  additional  prop- 
erty for  the  growth  and  development  of  its  business  in  the  terri- 
tory served  by  it." 

It  claims  "that  on  October  31,  1916,  there  was  an  accrued 
balance  to  profit  and  loss  surplus  of  this  company  of  $2,151,- 
821.37  representing  the  balance  of  net  earnings  or  profit  from 
the  operations  of  the  company  for  the  period  from  its  organizar 
tion,  namely,  March  18,  1912,  to  and  including  October  81, 
1916 ;  that  this  surplus  has  not  been  built  up  by  any  revaluation 
of  properly  or  securities  of  the  company  representing  any 
enhancement  that  there  might  be  in  such  property  or  securities, 
but  is  the  balance  of  the  net  earnings  left  after  paying  from  gross 
earnings  and  expenses,  fixed  charges  and  other  necessary  deduc- 
tions; that  the  said  surplus  represents  the  sum  from  which  divi- 
dends on  the  first  preferred  stock  are  proper  to  be  declared,  but, 
instead  of  so  declaring  the  same,  the  sum  has  been  invested  in 
additions  to  the  property  and  plant  of  the  company." 

Subsequent  to  the  filing  of  the  petition,  a  statement  of  the 
surplus  of  the  company  has  been  made  as  of  November  30,  1916, 
claiming  it  to  be  $2,241,690.65  as  against  $2,151,821.37  on 
October  31,  1916. 

The  Commission  has  been  furnished  with  statements  showing 
the  revenues  and  expenses  of  ihe  company  for  the  years  during 
which  this  book  surplus  has  been  accumulated,  as  also  detailed 
P.U.R,1917C. 
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statements  showing  the  acquisition  and  construction  capital  ac- 
counts in  which  it  has  been  invested. 

[1]  Dividends  can  rightfully  be  paid  only  out  of  profits; 
profits  are  measured  by  the  amount  of  net  earnings^  and  net 
earnings  are  what  remain  after  paying  operating  expenses, 
maintenance  of  property,  and  fixed  charges. 

An  examination  of  the  statements  of  the  company  setting  up 
its  surplus  or  profit  account  indicates  clearly  that  at  least  two 
important  exceptions  thereto  should  be  taken : 

1.  Included  among  the  book  assets  of  the  company  as  of 
November  30,  1916,  under  "suspense  accounts"  are  three  items 
aggr^ating  $279,722.31^  representing  unextinguished  balances 
of  discounts  and  expenses  in  the  sale  of  bonds  at  less  than  par. 

These  items  are  to  be  extinguished  during  the  Ufe  of  the  bonds 
by  annual  charges  against  them,  to  be  taken  out  of  earnings. 
Since  November  30th,  our  understanding  is  that  there  have  been 
additional  sales  of  bonds  of  both  the  Railway  &  Power  Company 
and  the  Kailway  &  Electric  Company,  issued  against  construc- 
tions and  acquisitions  prior  to  October  31,  1916,  up<»i  which 
there  are  discounts  of  approximately  $95,000,  which  must  be 
extinguished  in  the  same  way. 

It  does  not  appear  to  us  that  mere  book  assets,  as  indicated 
above,  can  be  properly  included  in  a  divisible  surplus. 

2.  There  is  not  included  among  the  liabilities  of  the  company 
any  charge  or  provision  for  depreciation  in  the  properties  of 
either  the  Railway  &  Power  Company  or  the  leased  property  of 
the  Railway  &  Electric  Company. 

There  can  be  no  question  but  that  in  such  properties  as  these 
tbere  is  annually  material  depreciation,  as  well  as  obsolescence. 

There  is  no  question  anywhere  but  that  it  is  the  necessitous 
duty  of  a  public  utility  to  make  actual  and  reasonable  provision 
against  depreciation.  The  public  has  a  right  to  demand  such 
provision  in  the  interest  of  efficient  and  permanent  service. 

Every  just  and  reasonable  rate  prescribed  by  this  Commission 
contemplates  such  provision  out  of  the  earnings  thereunder. 
Ordinary  maintenance  and  repairs  do  not,  and  cannot,  take  care 
of  dq)reciation  and  obsolescence.  No  utility  can,  year  after  year, 
pay  out  every  dollar  of  its  earnings  above  operating  expenses  and 
fixed  charges,  without  facing  disaster  when  the  life  of  its  plant 
P.U.R.1917C. 
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has  been  spent,  and  no  accumulation  or  provision  has  been  made 
against  exhaustion,  decay,  or  out  of  dateness. 

The  properties  of  the  Eailway  &  Power  Company  are,  as  a 
whole,  comparatively  new  and  up  to  date,  but  new  discoveries 
and  new  applications  in  hydroelectric  developments  are  frequent 
and  may  be  revolutionary  at  any  time.  This  is  also  true  as  to 
the  entire  field  of  electricity  and  its  uses. 

Much  of  th6  property  of  the  Eailway  &  Electric  Company, 
under  lease  to  the  Railway  &  Power  Company  for  999  years,  not- 
withstanding a  high  d^ree  of  maintenance  in  the  past,  has  been 
in  use  for  many  years,  and  must  already  have  suffered  consider- 
able depreciation  and  obsolescence. 

We  cannot  undertake  to  say  what  sum  should  have  been  charged 
against  the  claimed  surplus  in  the  present  case,  as  no  evidence 
has  been  submitted  on  this  subject  We  are  satisfied,  however, 
that  a  depreciation  chai^  or  reserve  should  have  been  set  up 
against  the  claimed  surplus. 

We  have  thought  that  tiiese  two  criticisms  of  the  book  surplus 
of  the  company  ought  to  be  noted. 

[2]  This  Commission  rec<^nizes  the  principle  that  the  decla- 
ration of  a  dividend  is  a  matter  belonging,  in  the  first  instance, 
to  the  directors  of  a  corporation  to  determine  with  reference  to 
the  condition  of  the  oompany^s  property  and  affairs  as  a  whole. 

In  a  case  of  this  character,  where  the  terms  of  the  declaration 
of  the  dividend  result  in  the  creation  of  an  obligation  of  the 
company  maturing  after  twelve  months  from  its  date,  the  Com- 
mission is  Aot  bound  by  the  declaration  by  the  directors,  but,  in 
the  interest  of  the  public  served  and  to  be  served  in  the  future 
by  the  corporation,  has  the  right  to  determine  whether  its  declara- 
tion and  the  terms  upon  which  it  is  to  be  paid  are  proper  or  not. 

These  preferred  stockholders  can  have  no  dividend  on  their 
stock  unless  there  are  in  fact  net  earnings.  Assuming  that  there 
are  net  earnings,  the  directors  of  the  company  have  the  discretion 
and  power  to  use  the  profits  of  any  given  year  in  the  improvement 
of  the  company's  property,  to  the  exclusion  of  any  dividend. 

[3]  The  company  claims  in  the  applieaticm  under  considera- 
tion that  it  has  actually  invested  the  net  earnings  or  profits  of 
the  past  four  years  in  the  acquisition  and  improvement  of  com- 
pany property. 
P.U.R.1917C. 
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Out  of  these  same  net  earnings  or  profits,  the  directors  have 
declared  a  dividend. 

If,  in  the  interest  of  the  company  and  its  affairs  as  a  whole, 
the  directors  refrained  during  given  years  from  distributing  the 
earnings,  but  instead  added  them  to  the  invested  capital  of  the 
company,  are  they  now  available  for  distribution  to  individual 
stockholders?  The  very  term  "dividend''  means  division  and 
distribution. 

When  profits  or  net  earnings  are  actually  invested  in  perma- 
nent improvements  or  additions,  do  they  not  lose  their  identity 
as  divisible  earnings  and  become  in  fact  and  in  law  fixed  surplus 
capital,  subject  only  to  reconversion  into  cash  or  liquid  assets, 
or,  if  desirable,  to  be  evidenced  as  to  ownership  by  additional 
capital  shares  distributed  as  a  stock  dividend. 

The  usual  dividend  takes  the  cash  or  property  of  a  corporation, 
divides  it,  and  transfers  ownership  to  the  individual  stockholder, 
thereby  affecting,  in  a  d^ree,  every  creditor  of  the  corporation. 

A  stock  dividend  does  not  withdraw  or  take  from  the  corpora- 
tion any  part  of  its  assets  nor  affect  any  of  its  creditors. 

The  dividend  to  preferred  stockholders  in  the  present  case  can- 
not be  out  of  earnings  or  profits  in  the  past,  because  they  have 
been  actually  invested. 

It  is  to  be  paid  out  of  earnings  or  profits  not  yet  made.  It  is 
not  a  distribution  of  earnings  in  hand ;  it  is  a  pledge  of  earnings 
in  the  future ;  it  is  a  pledge  extending  seven  years  into  the  future. 
Its  payment  deferred  so  long,  and  without  interest,  does  not  mean 
to  the  preferred  stockholders  what  the  usual  dividend  declaration 
implies,  a  present  return  for  the  use  of  capital. 

Not  until  July,  1924,  is  the  last  instalment  of  these  dividends 
promised  payment,  and  that  without  interest  in  the  meantime. 
And  yet,  doubtless  not  contemplated  or  at  all.  in  the  thoughts  of 
the  company,  it  is  possible  for  the  company,  should  earnings  war- 
rant, to  begin  next  year,  or  the  next,  or  three  or  four  years  hence, 
the  payment  of  cash  dividends  to  the  second  preferred  and  com- 
mon stockholders,  while  first  preferred  stockholders  would  be 
still  holding  their  dividend  scrip  and  awaiting  maturity. 

We  cannot  escape  the  conviction  that  dividends  ought  not  to 
be  declared  when  there  are  no  net  earnings  available  for  prompt 
payment;  that  a  dividend  ought  not  to  be  allowed  to  become  a 
P.U.R.1017C.  23 
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long-term  obligation,  particularly  of  a  public  utility  owing  serv- 
ices to  the  public,  the  adequate  and  efficient  discharge  of  which 
might  be  seriously  affected  or  rendered  impossible  at  some  time  by 
an  accumulation  of  deferred  debts  of  this  character. 

We  doubt  the  policy,  and  question  the  propriety  of  assenting  to 
the  spread  of  payment  of  a  dividend  over  a  number  of  years  in 
the  future. 

The  power  of  the  Commission  to  approve  the  issuance  of  notes 
or  debentures  is  not  unlimited.  It  can  only  approve  the  issuing 
of  notes  or  other  evidences  of  debt  "when  necessary,  and  for  such 
amounts  as  may  be  reasonably  required  for  the  acquisition  of 
property,  the  construction  and  equipment  of  power  plants,  car 
sheds,  and  the  completion,  extension,  or  improvement  of  its  facil- 
ities or  properties,  or  for  the  inqprovement  or  maintenance  of  its 
service,  or  for  the  discharge  or  lawful  refunding  of  its  obligations, 
or  for  lawful  corporate  purposes  falling  within  the  spirit  of  this 
provision.** 

If  this  company  has  sufficient  net  earnings,  after  providing 
for  operating  expenses,  taxes,  fixed  charges,  proper  maintenance, 
and  sufficient  depreciation  reserve  and  working  capital  to  insure 
the  operation  of  its  properties  and  the  discharge  of  its  duties  to 
the  public,  it  has  the  right  and  its  directors  the  power  to  pay 
dividends  out  of  such  earnings.  There  can  be,  under  such  con- 
ditions, no  necessity  for  the  giving  of  the  scrip  obligations  under 
discussion,  and  the  Commission  is  without  power  to  authorize 
their  issuance. 

If  there  are  no  net  earnings  in  the  sense  we  have  used  the  term, 
there  can,  lawfully,  be  no  dividends,  and,  of  course,  no  lawful 
obligations  to  pay  such  at  a  future  date. 

The  Commission  hesitates  to  give  its  approval  to  a  plan  of 
financing  which  converts  corporate  profits  into  long-term  cor- 
porate debts. 

It  hesitates  to  sanction  the  declaration  of  a  corporate  dividend 
seven  years  in  advance  of  its  final  payment. 

Under  all  the  facts  in  the  case,  the  Commission  feels  con- 
strained to  withhold  its  approval  of  the  issuance  of  the  obliga- 
tions described  in  the  application. 
P.U.R.1917C. 
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MICHIGAN  SUPBEMB  COURT. 

MICHIGAN  STATE  TELEPHO]SrE  COMPANY 

V. 

MICHIGAN  RAILROAD  COMMISSION. 

[No.  370.1 

(—  Mich.  — ,  161  N.  W.  240.) 

Service^ Power  of  CotnntisMon ^  Telephones ^ Phv^ical  connection. 

1.  The  Michigan  Commiflsion,  umder  Act  206  of  the  PabUc  Acts 
of  1913,  has  authority,  if  other  neoeesary  conditions  exist,  to  order  a 
physical  connection  of  telephone  lines  whenever  and  wherever  those 
lines  ''by  such  connection  can  be  made  to  form  continuous  lines  of  com- 
munication/' whether  the  communication  is  between  different  towns  or 
between  subscribers  to  different  telephones  in  the  same  town. 

CongtUutional  law  ^^  Due  prooees  ^^  Physical  connecUon  of  telephone 
Unes^  Eminent  domain, 

2.  An  enforced  physical  connection  between  the  lines  of  competing 
telephone  companies  is  not  such  a  taking  of  property  as  can  be  justified 
only  under  the  power  of  eminent  domain;  but  is  a  mere  exercise  by 
the  state  of  its  right  of  regulation. 

Service ^Telephonea^ Physical  connection^ Public  necessity. 

3.  Public  necessity  for  physical  connection  between  competing  tele- 
phone  lines  may  exist  in  a  particular  locality  or  localities  although 
the  evils  complained  of,  as  a  reason  therefor,  are  evils  common  to  all 
competition  between  telephone  companies;  and  such  necessity  may  ex- 
ist notwithstanding  the  evils  complained  of  may  be  avoided  by  the 
elimination  of  the  competing  company,  since  the  public  necessity  re- 
ferred to  in  the  statute  does  not  mean  absolute  necessity. 

Appeal  and  review  ^  BeasondMeness  of  order  ^  Physical  eonnecUon 
of  telephone  lines. 

4.  An  order  of  a  Commission  requiring  the  physical  connection  of 
telephone  lines  wlil  not  be  set  aside  on  the  ground  that  it  will  cause 
irreparable  injury,  where  the  complainant  fails  to  show  with  sufficient 
certainty  that  such  result  will  follow,  and  where  the  Commission  re- 
tains jurisdiction  for  the  purpose  of  fixing  rates  so  as  to  prevent  such 
loss. 

Evidence  ^  Burden  of  proof  ^^  Physical  connection  of  telephones, 

5.  Under  a  statute  placing  the  burden  of  proof  of  showing  the 
unlawfulness  or  unreasonableness  of  a  Commission  order  upon  the 
complainant  (Mich.  Pub.  Acts  1913,  No.  206,  §  18),  a  complainant 
must  show  affirmatively  that  a  physical  connection  ordered  by  the  Com- 
mission will  inflict  upon  it  an  undue  loss  and  one  that  cannot  be  pre- 
vented by  the  adjustment  of  rates. 

[December  21,  1916.] 
P.U.K.1917C. 
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Appeal  from  the  Circuit  Court  of  Wayne  County  in  a  suit 
in  chancery  by  the  Michigan  State  Telephone  Company  against 
the  Michigan  Bailroad  Commission;  decree  for  defendant  af- 
firmed. 

Argued  before  Stone,  Ch.  J.,  and  Kuhn,  Ostrander,  Bird, 
Moore,  Steere,  Brooke,  and  Person,  J  J. 

Appearances :  Stevenson,  Carpenter,  Butzel,  &  Backus,  of 
Detroit  (Thomas  G.  Long,  of  Detroit,  of  counsel),  for  appel- 
lant; Grant  Fellows,  Attorney  General,  and  David  H.  Crowley, 
Assistant  Attorney  General,  for  appellee. 

Person,  J.,  delivered  the  opinion  of  the  court : 

On  the  11th  day  of  June,  1914,  the  Michigan  Railroad  Com- 
mission made  an  order  "that  the  Michigan  State  Telephone  Com- 
pany and  the  Citizens'  Telephone  Company,  two  Michigan 
corporations,  make  such  a  physical  connection  or  connections  be- 
tween their  toll  lines  or  system  in  the  city  of  Traverse  City  as 
is  required  for  the  furnishing  of  toll  line  service  to  the  subscribers 
of  each  company  at  the  stations  installed  in  their  residences  and 
places  of  business  over  the  toll  lines  of  the  other  company." 

The  order  was  granted  upon  the  petition  of  certain  residents  of 
Traverse  City,  who  are  said  to  represent  in  their  application  a 
large  number  of  their  fellow  townsmen.  Complainant,  as  one  of 
the  companies  affected  by  the  order,  brings  this  suit,  under  the 
provisions  of  the  statute,  asking  that  it  be  vacated  and  set  aside. 

It  appears  from  the  record  that  both  the  Michigan  State  Tel- 
ephone  Company  and  the  Citizens'  Telephone  Company  have 
exchanges  in  Traverse  City.  The  Citizens'  Company  has  by  far 
the  larger  number  of  local  subscribers,  1,740  as  against  479  of 
the  Michigan  Company,  but  the  latter  has  the  more  extensive 
toll  system,  and  handles  a  larger  number  of  outgoing  and  incom- 
ing  messages.  The  lines  of  the  latter  company  not  only  afford 
better  long-distance  facilities,  but  reach  every,  or  nearly  every, 
city  and  village  in  the  vicinity  of  Traverse  City,  while  those  of 
the  Citizens'  Company  fail  to  reach  a  number  of  important  neigh- 
boring towns.  Testimony  was  given  explaining  the  telephonic 
connection  of  Traverse  City  with  the  exchanges  in  about  50  other 
places  in  that  part  of  the  state.  For  the  purpose  of  more  clearly 
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understanding  the  situation,  these  places  may  be  roughly  divided 
into  three  groups. 

In  the  first  of  these  groups,  comprising  more  than  half  of  the 
places  considered,  the  Michigan  Company  operates  the  only  ex- 
change now  in  existence.  Formerly  there  were  two  exchanges 
in  each  of  these  towns,  the  one  owned  and  operated  by  the  Mich- 
igan Company,  and  the  other  by  what  was  known  as  the  Swaverly 
Company.  At  that  time  the  Citizens'  Company  in  Traverse  City 
and  other  so-called  independent  companies  in  other  places  were 
connected  with  the  exchanges  of  the  Swaverly  Company  so  that 
the  subscribers  of  the  one  could  talk  with  the  subscribers  of  the 
other.  About  March,  1912,  the  Michigan  Company  purchased 
from  the  Swaverly  Company  all  of  its  property  and  business,  and 
united  the  exchanges  of  the  latter  company  with  its  own.  But 
as  a  condition  of  the  merger  it  was  required  by  the  Eailroad  Com- 
mission that  the  Citizens'  Company  should  be  allowed  to  continue 
the  same  connection  with  the  exchanges  thus  consolidated  that 
had  before  existed  with  the  Swaverly  exchanges*  As  a  result  of 
this  requirement  the  toll  lines  of  the  Citizens'  Company  have 
continued  to  be,  and  are,  connected  with  the  switchboards  of  the 
consolidated  exchanges  in  all  of  these  Swaverly  towns,  as  we  will 
call  them,  so  that  the  subscribers  of  either  company  in  Traverse 
City  are  able  to  talk  with  the  subscribers  of  the  Michigan  Com- 
pany in  the  thirty  or  more  Swaverly  towns  as  if  they  were  all 
reached  by  the  same  telephone  system.  In  addition  to  these  so- 
called  Swaverly  towns,  there  are  a  large  number  of  places  in  the 
southeastern  part  of  the  state,  including  the  city  of  Detroit,  with 
which  the  holders  of  Citizens'  telephones  have  the  same  kiijd  of 
connection,  and  from  .the  same  cause.  With  the  towns  in  this 
group  the  present  order  of  the  Commission  will  afford  no  new  or 
additional  facilities  of  communication  to  the  residents  of  Trav- 
erse City. 

In  the  second  of  the  groups  into  which  we  have  divided  the 

towns  around  Traverse  City,  full  competition  still  exists  between 

the  two  telephone  companies.  There  are  in  this  group  about  nine 

cities  and  villages,  and  between  these  towns  and  Traverse  City 

the  Michigan  Company  and  the  Citizens'  Company  had  each  its 

own  toll  line,  and  in  them  each  maintains  its  own  exchange.    As 

between  Traverse  City  and  these  towns  the  subscribers  of  one 
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company  cannot  talk  from  their  own  telephone  with  the  sub- 
scribers of  the  other,  and  will  not  be  able  to  do  so  unless  the 
physical  connection  is  made  between  the  lines  of  the  two  com- 
panies as  required  by  the  order  of  the  Railroad  Commission. 

The  third  group  is  also  composed  of  some  nine  or  ten  towns, 
and  includes  places  of  considerable  importance.  In  these  towns 
the  Michigan  Company  has  the  only  exchanges,  and  its  toll  lines 
are  the  only  ones  connecting  them  with  Traverse  City.  With 
die  residents  of  these  towns  the  subscribers  of  the  Citizens^  Com- 
pany in  Traverse  City  have  no  telephonic  communication  except 
by  becoming  subscribers  of  the  Michigan  Company,  or  by  going 
to  the  public  stations  of  that  company. 

Traverse  City,  according  to  the  census  of  1910,  has  a  popula- 
tion of  more  than  12,000.  It  has  wholesale  and  jobbing  concerns 
patronized  by  merchants  of  surrounding  communities.  And  it 
is  the  site  of  the  Traverse  City  State  Hospital  for  the  Insane, 
which  receives  patients  from  the  thirty-seven  counties  of  the 
northern  portion  of  the  lower  peninsula.  The  business  men  of 
iiie  city  must  necessarily  have  telephonic  communication  not  only 
with  residents  of  the  city,  who  mostly  use  the  Citizens'  telephone, 
but  also  with  towns  of  the  third  group,  which  can  be  reached  only 
over  the  lines  of  the  Michigan  Company.  This  forces  a  duplica- 
tion of  instruments,  and  there  are  188  subscribers  in  the  city  who 
feel  obliged  to>  and  do,  keep  both  telephones.  And  in  asking  for 
the  order  in  question  it  was  the  object  of  petitioners  to  obviate 
the  expense  of  two  telephones,  where  one  could  be  made  to  answer 
the  purpose  of  both,  and  to  bring  about  the  same  facilities  of 
communication  among  telephone  subscribers  in  the  city,  and  be- 
tween them  and  the  towns  of  the  second  and  third  group,  that 
they  now  have  with  the  numerous  towns  of  the  first,  or  Swaverly, 
group,  and  with  the  towns  and  cities  in  the  southeastern  part  of 
the  state. 

Upon  the  hearing  of  the  case  in  the  circuit  court  the  ordw  of 
the  Commission  was  upheld  and  a  decree  entered  dismissing 
complainant's  bill.  From  this  decree,  complainant,  the  Mich- 
igan State  Telephone  Company,  appeals  to  this  court. 

[1]  The  power  of  the  Eailroad  Commission  to  regulate  the 
business  of  telephone  companies  is  to  be  found  in  Act  206  of  the 
Public  Acts  of  1913,  and  authority  to  require  the  physical  con- 
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nection  of  telephone  lines  is  contained  in  §  6  of  the  act,  which 
reads  as  follows:  "Whenever  the  Commission,  after  a  hearing 
had  on  its  own  motion  or  upon  complaint  of  any  party  in  interest, 
shall  find  that  a  physical  connection  can  reasonably  be  made 
between  the  lines  of  two  or  more  persons,  copartnerships  or  cor- 
porations operating  telephone  lined,  whose  lines  by  such  connec- 
tion can  be  made  to  form  a  continuous  line  of  communication, 
and  that  public  convenience  and  necessity  will  be  subserved 
thereby,  or  shall  upon  like  motion  or  complaint  find  that  two  or 
more  persons,  copartnerships  or  corporations  so  operating  tel- 
ephone lines  have  failed  to  establish  joint  rates,  tolls  or  charges 
for  service  by  or  over  their  said  lines,  the  Commission  may  by  its 
order  require  that  such  physical  connection  1)e  made,  and  may 
prescribe  through  lines  and  joint  rates,  tolls  and  charges  to  be 
made  and  to  be  used  and  observed  in  the  future.  If  such  per- 
sons, copartnerships  or  corporations  so  operating  telephone  lines 
and  telephone  facilities  do  not  agree  upon  the  division  between 
them  of  the  cost  of  installing  of  such  physical  connection  or  con- 
nections, or  the  division  of  any  joint  rate,  tolls  or  charges  es- 
tablished by  the  Commission  over  such  through  line,  the  Commis- 
sion shall  have  authority  after  hearing  to  establish  such  division." 
Upon  considering  this  section  of  the  act,  it  will  be  observed 
in  the  first  place,  that  the  Bailroad  Commission  is  given  no  au- 
thority by  the  statute  to  require  a  physical  connection  between 
the  lines  of  two  or  more  persons,  copartnerships,  or  corporations 
operating  tdephone  lines,  unless  the  lines,  by  such  connection, 
**can  be  made  to  form  a  continuous  line  of  communication." 
Complainant  insists  that  this  means  a  "continuous  line  of  com- 
munication" between  places  not  already  connected  by  any  tel- 
ephone line,  and  that  it  does  not  apply  to  such  a  situation  as  that 
at  Traverse  City,  which  is  now  connected  with  practically  all 
other  places  by  the  lines  of  the  Michigan  Company.  If  the  lines 
of  the  Michigan  Company,  counsel  say,  in  illustrating  their  posi- 
tion, ran  only  from  Charlevoix  to  Traverse  City,  and  the  lines 
of  the  Citizens'  Company  ran  only  from  Traverse  City  to  Cadil- 
lac, then  the  lines  might  be  required  to  connect  so  as  to  form  a 
continuous  line  of  communication  between  Charlevoix  and  Cadil- 
lac. And  counsel  argue  that  the  statute  should  be  so  construed 
as  to  authorize  the  requirement  of  physical  connection  between 
P.U.R.1917C. 
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telephone  lines  only  in  situations  substantially  covered  by  the 
illustration.  In  other  words,  it  is  counsel's  position  that  in  the 
hypothetical  case  connection  of  the  lines  might  be  required,  under 
the  statute,  so  that  subscribers  of  the  Citiz^is'  Company  in  Cad- 
illac could  talk  with  subscribers  of  the  Michigan  Company  in 
Charlevoix,  but  that  it  could  not  be  required  so  that  subscribers 
of  the  Citizens'  Company  in  Traverse  City  should  have  the  same 
privil^e.  In  this  we  think  counsel  for  complainant  attempt  to 
read  into  the  statute  a  limitation  not  expressed  by  its  language. 
There  is  nothing  said  about  existing  lines  of  communication,  or 
the  absence  of  such  lines.  Nor  is  the  continuous  line  spoken  of 
restricted  to  conununication  between  different  towns  and  cities. 
We  think  the  statute  must  be  held  to  give  the  Commission  au- 
thority, if  other  necessary  conditions  exist,  to  order  a  physical 
connection  of  telephone  lines  whenever  and  wherever  those  lines 
'Tby  such  connection  can  be  made  to  form  a  continuous  line  of 
communication,"  whether  the  communication  is  between  different 
towns  or  between  subscribers  to  different  telephones  in  the  same 
town. 

[2]  Complainant  also  claims  that  an  enforced  physical  con- 
nection between  its  lines  and  those  of  the  Citizens'  Cconpany 
would  not  be  an  exercise  of  the  right  of  regulation,  but  would 
amount  to  such  a  taking  of  its  property  as  could  be  justified  only 
under  the  power  of  eminent  domain  and  upon  the  payment  of 
compensation.  As  the  basis  of  this  contention  it  is  argued  that 
the  Citizens'  Company  would  be  given  the  use  and  control  of 
complainant's  lines  every  time  one  of  its  subscribers  talked  over 
them  by  means  of  the  connection.  In  support  of  this  position  our 
attention  is  directed  to  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshleman, 
166  Cal.  640,  50  L.E.A.(KS.)  652,  137  Pac  1119,  Ann.  Cas. 
1915C,  822.  With  all  due  respect  for  that  court,  however,  we 
find  ourselves  unable  to  agree  with  its  conclusion  as  to  the  effect 
of  a  connection  between  competing  lines.  The  business  of  a  tel- 
ephone company  is  to  transmit  oral  messages  from  one  point  to 
another,  and  for  that  purpose  every  patrcm,  whether  he  is  a  sub- 
)  scriber  or  not,  has  the  use  of  its  lines  for  the  time  being.  That 
is  the  public  use  to  which  they  are  dedicated.  Without  the 
physical  connection  each  subscriber  to  a  Citizens'  telephone  is 

entitled  to  the  same  use  of  complainant's  lines  that  he  would  have 
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with  the  jAysical  coimeetion ;  the  difference  being  that  with  the 
lines  (xmnected  he  can  talk  from  his  own  telephone,  while  without 
the  connection  he  would  be  obliged  to  go  to  a  public  station  of 
complainant  company.  The  relations  of  a  telephone  company  in 
this  state  are  not  simply  with  its  own  subscribers,  but  with  the 
public  generally,  and  it  is  forbidden  by  law  to  make  any  discrim- 
ination between  persona.  How.  Stat.  2d  ed.  §  7221.  Complain- 
ant would  have  the  same  control  over  its  own  lines  if  the  Citizens* 
subscriber  should  talk  from  his  house  or  office  that  it  would 
have  if  he  should  talk  frcHn  one  of  complainant's  public 'Stations; 
and  complainant,  not  tie  Citizens'  Company,  would  receive  com- 
pensation for  the  use  of  the  lines.  It  would  amount  simply, 
so  far  as  this  phase  of  the  matter  is  concerned,  to  a  difference  in 
the  way  messages  ware  got  to  and  from  the  Citizens'  subscribers, 
and  would  be,  not  a  taking  of  property  by  eminent  domain,  but  a 
regulation  in  the  interest  of  the  public.  This  conclusion,  we 
think,  is  in  accordance  with  the  weight  of  authority.  Pacific 
Telef^.  &  Tel^.  Co.  v.  Wright-Dickinson  Hotel  Co.  (D.  C.) 
214  Fed.  666;  Pioneer  Teleph.  &  Teleg.  Co.  v.  State,  38  Okla. 
554,  134  Pac.  398;  Wisconsin  Teleph.  Co.  v.  Railroad  Cora- 
mission,  162  Wis.  383,  L.RA.1916E,  748,  P.U.R.1916D,  212, 
156  K  W.  614. 

In  (me  sense  there  may  be,  and  often  is,  a  taking  of  property 
through  the  Intimate  exercise  of  the  power  of  regulation,  and 
as  necessarily  incident  thereto.  In  such  case  the  company  whose 
business  is  subjected  to  the  regulation  is  not  deprived  of  the  title 
to  or  possession  of  its  property,  but  it  may  be  required  to  forego 
profits  which  it  might  otherwise  receive;  to  apply  its  property, 
within  the  dedicated  use,  to  some  purpose  contrary  to  its  wishes ; 
to  expend  its  money  as  it  would  not  otherwise  expend  it ;  to  per- 
form service  it  would  not  perform  except  for  the  regulation ;  and 
to  submit  to  losses  which  it  would  prefer  to  avoid.  In  Wisconsin, 
M.  &  P.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  45  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115,  the  railroad  company  was  required  to  expend 
its  money  for  a  railroad  connection,  and  to  submit  to  certain 
losses  in  revenue.  In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa,  233 
U.  S.  334,  58  L.  ed.  988,  84  Sup.  Ct.  Rep.  592,  the  company  was 
required  to  accept  and  transport  loaded  cars  received  from  other 
railroads,  althou^  it  was  willing  and  desired  to  use  its  own  cars 
P.U.R,1917C. 
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for  the  purpose.  In  Worcester  v.  KTorwich  &  W.  R.  Co.  109  Mass. 
103,  the  company  was  subjected  to  heavy  expenses  in  establishing 
a  union  depot.  And  see  Washington  ex  reL  Oregon  R.  &  Kav. 
Co.  V.  Fairchild,  224  U.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct  Rep. 
535 ;  Pittsburgh,  C.  C.  &  St.  L.  R  Co.  v.  Railroad  Commission, 
171  Ind.  189,  86  N.  E.  328;  Grand  Trunk  R.  Co.  v.  Michigan 
R.  Commission,  231  U.  S.  457,  58  L.  ed.  310,  34  Sup.  Ct  Rep. 
152 ;  and  many  other  cases.  These  relate  mainly,  if  not  wholly, 
to  the  connection  of  railroad  tracks,  but  the  principles  announced 
are  applicable  to  the  control  of  any  public  utility  by  the  state. 

Inasmuch  as  the  r^ulation  of  public  utilities  by  the  state  is 
thus,  and  necessarily,  an  interference  to  some  extent  with  private 
property,  it  can  be  justified  only  by  the  demands  of  public  con- 
venience and  necessity;  and  the  r^ulation  must  be  reasonable, 
having  in  view  the  public  interest  to  be  subserved  and  the  extent 
of  the  burden  imposed.  Washington  ex  reL  Oregon  R.  &  Kav. 
Co.  v.  Fairchild,  supra;  Great  Northern  R.  Co.  v.  Minnesota,  238 
U.  S.  340,  69  L.  ed.  1337,  P.U.R.1915D,  701,  35  Sup.  Ct. 
Rep.  753. 

[3]  The  Commission  has  found  that  the  physical  connection, 
of  telephone  lines  as  directed  by  the  order  in  question  is  a  public 
convenience  and  necessity,  and  we  think  it  had  sufficient  grounds 
for  that  conclusion.  The  telephone  has  become  a  vital  element 
in  the  business  and  social  life  of  the  people,  and  enters  so  largely 
into  the  conduct  of  all  of  their  affairs  that  the  elimination  of  un- 
necessary expense  and  the  saving  of  time  in  its  use  have  become 
matters  of  importance.  Men  can  no  longer  afford  to  loiter  around 
public  pay  stations  for  the  purpose  of  sending  or  receiving  mes- 
sages, and  the  duplication  of  instruments  in  the  house  and  office 
has  grown  into  a  waste  of  large  proportions.  These  evils  come 
largely  from  the  existence  of  c(Hnpeting  companies  in  the  same 
community,  and  so  far  as  reasonable  regulation  can  improve  the 
situation  such  regulation  is  assuredly  required  by  public  con- 
venience and  necessity.  Communities  should  not  be  held  up  until 
one  or  the  other  of  adverse  companies  has  been  eliminated  through 
the  long  battle  of  competition,  if  the  delay  can  be  justly  and  law- 
fully avoided.  This  was  evidently  the  view  of  the  legislature 
when  telephone  companies  were  brought  under  the  control  of  the 
Railroad  Commission,  and  that  body  was  givai  the  powers  of 
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regulation  conferred  by  the  statute  referred  to.  It  is  suggested, 
however,  by  counsel  for  complainant,  that  .the  evils  mentioned 
as  furnishing  grounds  for  regulation  in  the  interest  of  the  public 
are  evils  common  to  all  competition  between  telephone  companies, 
and  could  not  have  been  within  the  contemplation  of  the  l^isla- 
ture  when  it  required  in  each  case,  before  acti<m  by  the  Commis- 
sion, a  special  finding  that  public  convenience  and  necessity 
would  be  subserved  thereby.  In  answer  it  may  be  remarked  that 
the  existence  of  a  public  necessity  in  each  particular  case  would 
not  be  diminished  by  the  existence  of  the  same  public  necessity 
in  all  cases.  And  the  results  of  competition  must  vary  as  between 
different  localities,  so  that  the  question  remains  in  every  instance 
whether  public  convenience  and  necessity  requires  action  on  the 
part  of  the  state  in  that  particular  case.  It  is  also  suggested  by 
complainant  that  the  connection  of  lines  at  Traverse  Oity  is  not 
necessary  because  the  residents  of  that  city  can  rid  themselves 
of  the  troubles  of  which  they  complain  by  surrendering  their 
Citizens'  telephones  and  substituting  those  of  the  complainant 
company.  This  is  the  soluticm  that  competition  always  holds  out 
to  the  public.  But  experience  has  shown  that  it  is  not  a  very 
practical  solution,  and  it  ignores  the  necessities  of  the  outside 
public  which  requires  facility  of  communication  with  Traverse 
City  as  much  as  Traverse  Cily  requires  facility  of  communica- 
tion with  the  outside  public  And  this  public  necessity  spoken 
of  in  the  statute  is  not  an  absolute  necessity.  We  agree  with  the 
supreme  court  of  Wisconsin  that  "if  there  was  a  strong  or  urgent 
need  of  the  connection  here  sought,  then,  there  was  a  necessity  for 
it"    Wisconsin  Teleph.  Co.  v.  Railroad  Commission,  supra. 

And  there  was  evidence  justifying  the  Commission  in  finding 
the  existence  of  such  need. 

That  a  physical  connection  may  be  required,  in  many  instances 
at  least,  between  the  lines  of  competing  companies  without  in- 
jury to  either,  is  clearly  shown  by  the  record  in  this  case.  The 
toll  lines  of  the  Citizens'  Company  and  those  of  the  Michigan 
Company  both  run  into  the  same  exchanges  in  the  thirty  cities 
and  villages  of  the  Swaverly  territory,  as  well  as  into  the  ex- 
changes of  the  more  numerous  places  in  the  southeastern  part  of 
the  state.    While  this  arrangement  may  not  constitute  a  technical 

connection  of  the  lines,  it  yet  has  the  effect  as  to  toll  service  of 
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a  physical  connection.  Xeither  party  complains  of  injury  from 
this  mutual  service,  while  the  results  are  unquestionably  benefi- 
cial to  the  public  And  complainant  may  well  be  rqeuired  by  the 
Commissioin  to  extend  the  same  facilities  generally  to  the  res- 
idents of  Traverse  City  unless  it  has  been  able  to  show  some 
insuperable  objection  to  doing  so. 

[4]  The  objection  complainant  does  raise  as  to  the  reasonable- 
ness of  the  order  in  question  relates  entirely  to  its  eflFect  upon  its 
local  exchange  in  Traverse  City.  That  exchange,  it  says,  will 
be  destroyed  if  the  order  goes  into  effect.  It  bases  this  conclusion 
upon  the  fact  that  the  business  houses  of  the  city  find  it  nec- 
essary, without  the  connection,  to  use  its  telephone  in  commu- 
nicating with  the  towns  in  the  third  group,  as  we  have  classified 
them,  to  which  complainant  has  the  only  toll  line.  These  tel- 
ephones will  be  no  longer  required,  it  says,  if,  by  means  of  the 
connection,  these  towns  can  be  reached  from  the  telephwies  of 
the  Citizens'  Company.  And  it  further  claims  that  with  the  re- 
moval of  its  telephones  in  the  city  the  value  of  its  toll  service  with 
the  Swaverly  towns  must  be  much  impaired. 

Undoubtedly  complainant  might  suffer  some  loss  if  these  re- 
sults should  in  fact  follow  the  enforcement  of  the  order ;  yet  just 
what  the  loss  might  amount  to  we  are  unable  to  determine  with 
any  accuracy  from  the  record.  But  we  do  not  think  that  com- 
plainant has  shown  with  sufficient  certainty  that  the  apprehended 
results  would  in  fact  follow  the  enforcement  of  the  order.  And 
it  is  insisted  by  the  Railroad  Commission  that  they  would  not. 
The  Commission  has  full  power  under  the  statute  to  prescribe  the 
joint  rates,  tolls,  and  charges  to  be  made  for  the  use  of  the  con- 
necticm  and  to  determine  the  division  of  such  rates,  tolls,  and 
charges  if  the  parties  interested  fail  to  agree  upon  the  division. 
In  fixing  these  rates,  tolls,  and  charges  the  Commission  seems  to 
have  a  very  large  discretion,  and  while  unquestionably  they  must 
be  reasonable  when  all  the  circumstances  affecting  the  situation 
are  taken  into  consideration,  yet  they  are  not  necessarily  limited 
to  the  actual  cost  of  operation  or  even  to  an  ordinary  profit 
thereon.  In  fixing  the  rates,  tolls,  and  charges,  the  Commission 
may  undoubtedly  take  into  consideration  all  of  the  equities  grow- 
ing out  of  the  regulation  and  make  use  of  the  rates  in  adjusting 

those  equities.  This  the  Commission  says  it  intends  to  do,  and 
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it  hts  retained  jurisdiction  of  the  matter  for  the  purpose  of  fixing 
and  adjusting  the  rates,  tolls,  and  charges  if  the  parties  themselves 
fail  to  agree  upon  them.  And  the  Commission  insists  that  a 
proper  adjustment  of  rates,  tolls,  and  charges  will  prevent  the 
injurious  results  anticipated  by  complainant.  It  is  the  purpose 
of  the  Commission,  it  says,  not  to  make  use  of  the  rates,  tolls,  and 
charges  by  way  of  compensation,  but  to  prevent  the  occurrence 
of  loss.  In  other  words,  a  proper  adjustment  of  the  rates,  tolls, 
and  charges  will,  in  the  judgment  of  the  Commission,  remove  all 
inducement  on  the  part  of  complainant's  subscribers  in  Traverse 
City  to  discard  the  telephones  they  now  hold  from  complainant, 
and  thereby  to  injure  its  local  exchange. 

[5]  Will  the  adjustment  of  the  rates,  tolls,  and  charges,  when 
properly  made,  remove  the  danger  of  destruction  of  its  local  ex- 
change which  complainant  fears?  The  whole  thing,  both  as  to 
the  danger  of  loss  and  as  to  the  remedial  provisions  intended  by 
the  Commission,  is  somewhat  a  matter  of  speculation.  It  is  for 
complainant  to  show  affirmatively  that  the  physical  connection  or- 
dered by  the  Commission  will  inflict  upon  it  an  undue  loss  and 
one  that  cannot  be  prevented  by  the  contemplated  adjustment  of 
rates,  tolls,  and  charges.  The  interest  of  the  public  in  a  proper 
regulation  of  public  service  corporations  is  continually  becoming 
more  vital  and  important,  and  any  action  of  the  state  through  its 
organized  boards  and  commissions  in  the  exercise  of  that  power 
should  not  be  set  aside  by  the  courts,  except  in  instances  of  the 
clearest  necessity.  This  is  the  view  taken  by  the  legislature.  Sec- 
tion 18  of  the  act  explicitly  declares  that  "in  all  actions  under  this 
section  the  burden  of  proof  shall  be  upon  the  complainant  to  show 
by  clear  and  satisfactory  evidence  that  the  order  of  the  Commis- 
sion complained  of  is  unlawful  or  unreasonable,  as  the  case  may 
be." 

What  rates  would  be  required  to  prevent  the  surrender  of  com- 
plainant's telephones  by  such  residents  and  business  houses  of  the 
city  as  now  employ  them  is  not  shown  by  the  record.  Nor  is  it 
shown  that  an  adjustment  of  rates,  tolls,  and  charges  by  the  Com- 
mission under  its  powers  as  we  have  construed  them  could  not  be 
so  made  as  to  obviate  the  injurious  results  which  complainant 
apprehends  from  an  enforcement  of  the  order.  And  from  the 
very  nature  of  the  order  it  is  within  the  power  of  the  Commission 
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to  rescind  it  if  it  is  found  to  operate  unduly  to  complainant's 
injury. 

For  these  reasons,  the  decree  appealed  from  will  be  affirmed, 
with  costs  to  tiie  defendant 


OHIO  SUPREMB  COURT. 

SETTLE  et  aL 

v. 

PUBLIC  UTILITIES  COMMISSION  OF  OHIO. 

[No.  16145.] 

(—  Ohio  St.  — ,  114  N.  E.  1036.) 

Appeal  and  review  ^^  Commission  order -^  What  must  he  shown  to 
authorize  court  interference. 

The  supreme  court  of  Ohio  will  not  interfere  with  an  order  of  the 
Public  Utilities  Commission,  unless  it  appears  from  the  record  that  its 
action  was  unlawful  or  unreasonable. 

[July  1,  1916.] 

Erbor  to  the  Public  Utilities  Commission  to  review  an  order 
of  the  Commission ;  order  sustained. 

Appearances :  Harry  C.  Barnes,  of  Cincinnati,  for  plaintiffs 
in  error;  Freeman  T.  Eagleson,  of  Cambridge,  and  Edward 
Barton  and  William  A.  Eggers,  both  of  Cincinnati,  for  defendant 
in  error. 

Per  Curiam: 

On  February  1,  1915,  plaintiffs  in  error,  W.  H.  Settle  and 
George  W.  Clephane,  partners  doing  business  as  W.  H.  Settle  & 
Company,  filed  a  complaint  with  the  Public  Utilities  Commission 
of  Ohio  against  the  Baltimore  &  Ohio  Southwestern  Railroad 
Company,  in  which  they  attacked  the  rate  charged  by  the  railroad 
company  for  the  transportation  of  lumber  from  Oakley  station, 
Cincinnati,  Ohio,  to  Madisonville  station,  Cincinnati,  Ohio.  The 
matter  wag  heard  upon  the  complaint,  the  answer  of  the  railroad 
company,  and  the  evidence.  The  rate  for  tran-'^ortation  of  lum- 
ber from  Oakley  to  Madisonville,  charged  by  the  railroad  com- 
pany prior  to  November  16,  1914,  was  1  cent  per  100  pounds. 
P.U.R.1917C. 
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On  November  16,  1914,  the  rate  was  increased  to  3.7  cents  per 
100  pounds.  On  January  14,  1915,  it  was  reduced  to  3.2  cents 
per  100  pounds,  which  last-named  rate  was  in  effect  at  the  time 
of  the  filing  of  the  complaint.  The  distance  from  Oakley  to 
Madisonville  is  2.4  miles,  and  the  Commission  found  that  the 
charge  for  transporting  lumber  less  than  10  miles  should  not 
exceed  2.5  cents  per  100  pounds,  and  this  was  found  to  be  a 
reasonable  rate.  It  was  ordered  that  the  railroad  company  be 
directed  and  required  to  cease  and  desist  from  charging  and  col- 
lecting said  rate  of  3.2  cents  per  100  pounds  for  the  transporta- 
tion of  lumber  between  Oakley  and  Madisonville,  and  to  substitute 
therefor  a  rate  not  to  exceed  2.5  cents  per  100  pounds,  and  that  a 
tariff  be  published  and  filed  in  accordance  therewith.  This  order 
was  made  on  the  7th  day  of  April,  1915,  and  the  railroad  com- 
pany in  compliance  therewith  established  a  rate  on  lumber  in 
carloads  from  Oakley  to  Madisonville  of  2.5  cents  per  100  pounds, 
effective  May  20,  1915.  Thereafter,  on  the  21st  day  of  May, 
1915,  plaintiffs  in  error  filed  another  complaint  with  the  Public 
Utilities  Commission  against  this  railroad  company,  in  which  it 
was  claimed  that  the  rate  of  2.5  cents  per  100  pounds  and  all 
other  rates  and  charges  maintained  and  charged  by  the  company, 
for  the  transportation  of  lumber  in  carloads  from  Oakley  to 
Madisonville  since  November  16,  1914,  were  and  had  been  unjust 
and  unreasonable  and  discriminatory,  and  subjected  plaintiffs  in 
error,  the  locality  of  Madisonville,  and  the  traffic  in  question,  to 
an  undue  and  unreasonable  prejudice  and  disadvantage.  The 
prayer  of  the  complaint  was  that  the  Commission  make  an  order 
commanding  the  railroad  company  to  place  Madisonville  within 
the  Cincinnati  switching  limits,  and  to  cease  and  desist  from  the 
alleged  violation  of  the  laws  of  the  state  of  Ohio.  An  answer  to 
this  complaint  was  filed  by  the  railroad  company,  in  which  it  was 
set  up  among  other  things  that  the  decision  of  the  Commission  of 
April  17,  1915,  was  res  judicata.  The  matter  came  on  for  con- 
sideration upon  the  pleadings,  the  evidence,  and  exhibits,  includ- 
ing the  record  of  the  proceedings  instituted  on  February  1,  1915, 
and  was  argued  by  counsel;  and  the  order  of  the  Commission, 
dated  October  29,  1915,  was  that  the  case  be  dismissed.  An 
appplication  for  a  rehearing  was  filed  and  was  denied.    A  petition 
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in  error  was  filed  in  this  court  for  the  purpose  of  having  the  order 
of  the  Public  Utilities  Commission  reversed,  vacated,  or  paodified. 

The  order  of  the  Commission  of  October  29,  1915,  dismissing 
the  second  case,  was  in  effect  a  holding  that  the  rate  complained 
of  was  not  unreasonable,  unjust,  or  discriminatory,  and,  further, 
that  no  showing  was  made  that  Madisonville  should  be  placed 
within  the  Cincinnati  switching  limits.  As  was  held  in  Hocking 
Valley  K.  Co.  v.  Public  Utilities  Commission,  92  Ohio  St  362, 
P.U.R.1916B,  406,  110  N.  E.  521,  this  court  will  not  substitute 
its  judgment  for  that  of  an  administrative  board,  created  pursuant 
to  an  act  of  the  legislature,  as  to  matters  within  its  province,  and 
before  this  court  will  interfere  with  the  order  of  the  Public  Util- 
ities Commission  it  must  appear  from  a  consideration  of  the 
jccord  that  the  action  of  the  Commission  was  unlawful  or  uii- 
reasonable.  We  have  examined  the  record  in  this  case  and  the 
proceedings  had  before  the  Commission,  and  we  are  constrained 
to  hold  that  the  order  of  dismissal  made  by  the  Public  Utilities 
Commission  was  neither  unlawful  nor  unreasonable. 

Order  sustained. 

Nichols,  Ch.  J.,  and  Johnson,  Donahue,  Newman,  Jones,  and 
Matthias,  JJ.,  concur.    Wanamaker,  J.,  not  participating. 


OKIiAHOMA  GORPORATION  COMMISSION* 

GEOBGE  P.  FOSTER 

V. 

CHOCTAW  POWEE  &  LIGHT  COMPANY. 
[Cause  No.  2570;  Order  No.  1137.] 

Service -^Bxtension^Broapeciive  return, 

1.  In  determining  whether  the  prospective  return  would  be  suf- 
ficient to  warrant  an  extension  of  electric  lighting  service,  it  is  not 
proper  to  include  any  portion  of  the  existing  power-house  investment, 
nor  any  portion  of  the  investment  in  that  part  of  the  system  used  for 
transmitting  current  from  the  power  house  to  the  point  where  the 
proposed  extension  begins. 

Service  —  Extension  —  Electric  —  Prospective  return, 

2.  A  utility  was  required  to  extend  electric  lighting  service  where 
the  prospective  return  would  produce  a  net  income  of  approximately 
17«5  per  cent  on  the  investment. 
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Service  ^ExtenMonS'^  Prospective  returns* 

3.  A  utility  having  a  monopoly  of  supplying  service  cannot  pick  out 
the  more  profitable  sections  and  neglect  the  others. 

[September  21,  1916.] 

CoMPuaNT  against  defendant's  failure  to  extend  electric  light- 
ing service  to  complainant's  residence ;  order  requiring  extension 
of  service. 

By  the  Commission:  Complaint  was  filed  by  George  P. 
Foster,  McAlester,  Oklahoma,  against  the  Choctaw  Railway  & 
Lighting  Company,  alleging  that  defendant  had  failed  to  extend 
electric  lighting  service  to  his  residence  at  217  West  Miami 
street,  McAlester,  Oklahoma,  and  asking  that  an  order  be  made 
requiring  such  service.  When  the  matter  came  on  for  hearing 
W.  H.  Vorce  appeared  and  asked  that  the  Choctaw  Power  & 
Light  Company  be  substituted  as  defendant  as  this  company 
had  taken  over  the  property  and  franchise  rights  of  the  Choctaw 
Railway  &  Lighting  Company.  This  motion  was  granted  and 
the  Choctaw  Power  &  Light  Company  made  defendant  herein. 

It  is  admitted  by  the  defendant  that  complainant  made  appli- 
cation in  the  usual  manner  and  accompanied  this  application  with 
the  customary  deposit.  Defendant  has  objected  to  installing  serv- 
ice at  complainant's  residence  because  of  the  expense  connected 
therewith.  It  is  admitted  also  that  complainant's  residence  is 
within  the  city  limits,  and  that  defendant  has  a  franchise  to 
supply  electric  lighting  service  to  the  entire  city. 

[1,  2]  Defendant  has  submitted  a  detailed  estimate  of  the  cost 
of  installing  service  at  complainant's  residence.  It  has  estimated 
the  cost  of  the  line  extension  at  $64.15 ;  the  portion  of  investment 
in  present  system  for  carrying  current  from  power  house  to  point 
where  present  extension  begins  at  $30 ;  the  proportion  of  power- 
house investment  to  sen^e  customers'  requirement  at  $70 ;  making 
a  total  of  $164.15.  It  has  estimated  the  consumption  for  one 
year  at  144  kw.  hr.  The  cost  of  manufacturing  at  .02112  per 
kw.  hr.  or  $4.22.  The  Commission  is  of  the  opinion  that  it  is 
improper  to  include  a  return  on  the  investment  in  the  power 
house  and  that  part  of  the  system  used  to  carry  current  from  the 
power  house  to  the  point  where  the  present  extension  begins. 
The  investment  has  already  been  made,  and  very  little,  if  any, 
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additional  expense  will  be  incurred  on  account  of  the  extension. 
The  Commission  will  therefore  consider  only  the  extension  from 
defendant's  present  system,  which  is  estimated  by  the  defendant 
at  $64.15.  Defendant  has  estimated  the  income  frpm  this  in* 
stallation  at  $15.55.  This  amount  less  $4.22,  the  cost  of  current, 
would  leave  a  net  income  of  $11.33,  or  approximately  17.5  per 
cent  on  $64.15,  the  cost  of  the  extension,  for  interest  on  invest- 
ment, depreciation,  etc 

[3]  This  Commission  has  repeatedly  held  that,  when  a  corpo- 
ration has  a  monopoly  of  the  business  of  supplying  service  to  a 
community,  it  cannot  pick  out  the  more  profitable  sections  and 
neglect  the.  others.  In  this  case  the  Commission  finds  that  the 
extension  can  be  made  without  a  loss,  and  that  the  defendant  will 
receive  sufficient  income  to  pay  a  return  on  that  part  of  the  invest- 
ment expended  in  making  the  extension. 

It  is  therefore  considered,  ordered,  and  adjxjbdged  that  the  de- 
fendant, the  Choctaw  Power  &;  Light  Company,  shall  extend  its 
electric  lighting  service  to  the  residents  of  the  complainant, 
Gteorge  P.  Foster,  217  West  Miami  street,  McAlester,  and  shall 
furnish  complainant  service. 

It  is  further  ordered  that  this  extension  shall  be  made  and 
service  rendered  on  or  before  the  10th  day  of  October,  1916. 

Done  at  Oklahoma  City,  Oklahoma,  this  21st  day  of  September, 
1916. 

Corporation  Commission,  J.  E.  Love,  Chairman;  Geo.  A. 
Henshaw,  W.  D.  Hunphrey,  Commissioners. 


OKLAHOMA  CORPORATION  COMMISSION. 

BE  AMERICAN  EXPRESS  COMPANY  et  al. 
[Cause  No.  2433;  Order  No.  1164.] 

Bates  —  Express  — >  Zone  and  hloclc  system. 

The  Interstate  Commerce  Commission  zone  and  blodc  system  of  exk 
press  rates  modified  somewhat  to  snit  local  conditions  was  adopted 
bj  the  Oklahoma  Conunission. 

[December  1»  1016.] 
Application  by  express  companies  to  substitute  Interstate 
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Commerce  Commission  scale  of  rates  in  lien  of  existing  system 
of  rates  in  Oklahoma;  system  modified  somewhat  and  ordered. 

Appearances:  S.  T.  Bledsoe  and  J*.  R.  Cottingham  for  the 
express  companies ;  Branch  P.  Kerf oot  for  Wells  Fargo  &  Com- 
pany Express ;  T.  B.  Harrison  for  the  American  Express  Com- 
pany; W.  V.  Hardie  for  the  Oklahoma  Traffic  Association; 
J.  E*  Noon  for  Greater  Muskogee  Association ;  J.  N.  Graves  and 
D.  F.  Solliday  for  Ice  Cream  Shippers;  J.  R.  Baker  for  Shippers 
of  Packing  House  Products;  J.  H.  Johnston^  Traffic  Manager, 
Oklahoma  Cotton  Seed  Crushers  Association. 

By  the  Commission:  The  Commission,  after  a  thorough 
investigation,  promulgated  express  rates  for  application  within 
the  state  of  Oklahoma.  These  rates  were  appealed  to  the  supreme 
court  of  Oklahoma  and  affirmed,  and  the  rates  were  put  into 
effect  Since  the  order  of  the  Commission  was  promulgated,  the 
conditions  surrounding  the  express  business  have  changed,  parcel 
post  having  been  put  in  operation  by  which  a  great  amount  of  the 
package  business  is  handled,  which  was  formerly  carried  by  the 
express  companies.  All  classes  of  supplies  and  operating  expenses 
are  somewhat  higher  now  than  at  that  time.  However,  the  ques- 
tion of  the  reasonableness  of  the  former  rates  of  the  Commission 
is  not  involved  in  this  application,  while  the  express  companies 
still  insist  that  the  rates  prescribed  by  the  Commission  applying 
on  many  of  the  articles  are  too  low.  They  now  ask  the  Commis- 
sion to  put  in  force  the  interstate  scale  of  rates  with  certain  modi- 
fications, that  the  rates  throughout  the  country*  may  be  sub- 
stantially uniform. 

The  Interstate  Commerce  Commission  made  an  extended 
investigation  of  the  express  rates,  ascertaining  as  near  as  may  be 
the  various  elements  of  cost  entering  into  the  different  services 
performed  in  the  transportation  of  an  express  package,  and  went 
into  minutest  details  even  to  the  apportionment  of  the  cost  of 
shoeing  horses  and  mending  harness  per  package.  As  a  result  of 
this  investigation,  it  established  a  zone  system  of  rates  with 
some  similarity  to  the  zone  rates  established  for  the  parcel  post 
The  United  States  is  first  divided  into  blocks  corresponding  to 
the  square  made  by  the  principal  parallels  of  longitude  and 
latitude.    These  blocks  are  approximately  50  miles  square.    These 
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squares  are  divided  into  16  subblocks  of  approximately  12^  miles 
square.  The  United  States  was  then  divided  into  five  zones,  the 
*  rates  applicable  for  each  zone  were  determined  by  the  density  of 
traffic  and  the  cost  of  transacting  the  part  of  the  service  rendered 
by  the  express  companies  in  that  particular  territory  plus  a  rea- 
sonable profit,  and  the  cost  of  that  part  of  the  service  rendered 
by  the  railroad  was  based  for  the  haulage  charge  on  the  existing 
first-class  freight  rate  doubled,  to  which  was  added  an  arbitrary 
charge  of  25  cents  per  hundred. 

The  territory  comprising  zone  3  is  the  northern  part  of  Michi- 
gan and  Wisconsin,  the  states  of  Minnesota,  North  and  South 
Dakota,  Iowa,  with  the  exception  of  a  small  strip  on  the 
Mississippi  river,  Nebraska,  Kansas,  Missouri,  with  the  exception 
of  a  strip  along  the  Mississippi  river,  Arkansas,  Oklahoma,  Texas, 
and  the  eastern  part  of  Colorado,  Wyoming,  and  Montana,  lyi ag 
east  of  the  105th  principal  meridian. 

The  basis  for  express  rates  in  the  various  zones  was  determined 
by  taking  the  average  of  double  the  first-class  freight  rate  applying 
in  that  zone  as  the  haulage  charge  for  the  express  rate,  to  which 
was  added  25  cents  per  hundred  for  railroad  terminal  and  20 
cents  per  package  for  the  express  terminal.  Hence  the  mer- 
chandise or  first-class  express  rate  per  hundred  pounds  is  always 
double  the  average  first-class  freight  rate  plus  45  cents.  This 
system  resulted  in  fixing  an  extremely  high  short-distance  express 
rate  and  correspondingly  low  long-distance  express  rate;  and 
when  the  express  companies  sought  to  have  the  states  adopt  the 
interstate  scale  for  state  application,  the  objection  was  made  by 
all  the  states  that  the  initial  short-distance  rates  of  the  Interstate 
Commerce  Commission  were  too  high  and  unreasonable.  This 
was  realized  by  the  express  companies,  and  a  modification  of  the 
short-distance  rates  was  agreed  upon ;  and  where  the  states  have 
adopted  the  interstate  scale,  it  was  done  with  a  modification  of 
the  initial  short-distance  rate  and  other  modifications  to  meet 
local  conditions. 

The  fallacy,  if  any  exists,  of  the  basis  upon  which  the  Interstate 

Commerce  Commission  made  the  rate,  is  that  the  freight  rates 

used  as  a  basis  included  a  haulage  charge  and  terminal  charge 

and  general  expense  charge ;  and  as  the  distance  the  freight  was 

hauled  increased,  the  rate  per  mile  decreased,  spreading  the 
P.U.R.1917C. 
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terminal  and  general  charges  ratably  over  die  entire  distance. 
A  proper  haulage  charge  is  never  reduced  as  the  distance  in- 
creases, though  it  may  vary,  depending  upon  the  density  of  traffic 
in  a  particular  territory ;  bnt  the  reason  for  a  freight  rate  de- 
creasing per  mile  as  the  distance  increases  is  the  spreading  of  the 
terminal  and  general  charges  over  the  entire  distance.  Double 
the  average  first^ilass  freight  rate  for  SO  miles  is  taken  as  the 
haulage  charge,  while  double  the  firstrclass  freight  rate  for  200 
miles  or  more  is  also  taken  as  a  basis  which  is  much  less  per  mile 
than  double  the  first-class  freight  rate  for  50  miles,  the  charge 
per  mile  thereby  being  reduced.  Hence  the  haulage  charge  of 
express  rates  decreases  as  the  distance  increases.  In  addition  to 
this  reduction,  which  would  automatically  result  by  using  the 
freight  rates,  the  Interstate  Commerce  Commission  makes  a  fur- 
ther reduction  in  the  haulage  of  J  of  1  cent  for  each  50  miles  the 
commodity  is  transported.  Hence  their  haulage  charge  per  mile 
for  a  short  distance  would  be  from  two  or  three  times  greater 
than  the  haulage  charge  per  mile  for  long  distances  in  the  same 
zone.  This  is  the  first  example  of  where  a  haulage  charge  ever 
varied  except  ^s  the  density  of  traffic  varied.  The  haulage  charge 
in  the  same  zone  should  be  the  same  per  mile  regardless  of  dis- 
tance. The  terminal  expense  remains  substantially  the  same, 
whether  the  distance  is  long  or  short,  and  the  difference  in  the 
long  and  short  rate  per  mile  should  be  the  difference  in  this 
terminal  and  general  expense  spread  over  the  short  and  the  long 
distance  respectively. 

As  a  result  of  this  application,  the  short-distance  rates  pre- 
scribed by  the  Interstate  Commerce  Commission  have  been  critic 
cized  by  virtually  every  state  Comniission  as  out  of  line  with  the 
long-distance  rates  and  unreasonable,  which  criticism  has  been 
tacitly  acceded  to  by  the  express  companies. 

The  principal  short-distance  business  of  the  cities,  with  a  few 
exceptions,  is  with  the  people  in  the  state  where  the  city  is  sit- 
uated, hence  the  effect  of  the  high  short-distance  rates  is  not  felt 
for  interstate  traffic  as  it  is  in  the  state  traffic. 

It  is  insisted  by  the  express  companies  by  the  application  of  the 
Interstate  Commerce  Commission's  scale  in  all  the  states  a  virtual 
uniformity  will  be  established,  which  will  result  in  a  simplifi- 
cation of  the  tariffs,  which  is  very  much  desired  by  the  general 
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public  About  forty  states  have  adopted  the  Interstate  Com- 
merce Commission's  scale  with  or  without  modification. 

The  applicants  submitted  a  statement  which  shows  that  the 
present  rates  now  in  force  in  Oklahoma  reduce  the  former  rates 
of  the  American  Express  Company  approximately  28  per  cent ; 
that  the  interstate  scale  as  modified,  which  it  proposes  to  establish 
in  Oklahoma,  increases  the  present  rate  as  a  whole  13.5  per  cent 
This  would  leave  a  total  decrease  over  the  former  rates  of  the 
American  Express  Company  of  14.5  per  cent. 

The  policy  of  this  Commission  is  that  Oklahoma  shall  pay  its 
part  of  maintenance  and  reasonable  profits  of  all  public  utilities 
operated  in  and  through  the  state.  The  difficulty  the  Commission 
experienced  in  its  early  history  was  preventing  public  utilities 
from  charging  10  to  25  per  cent  more  for  the  same  service  in 
Oklahoma  than  was  charged  in  adjoining  states.  We  will,  there- 
fore, adopt  the  zone  system  of  stating  express  rates  in  Oklahoma, 
which  will  have  the  effect  in  most  instances  of  slightly  raising 
present  rates,  while  in  a  few  instances  it  will  lower  the  present 
rates.  The  interstate  zone  system  as  modified  hereinafter  will  be 
adopted.  Conditions  may  arise  from  time  to  time  which  will 
require  changes  and  readjustments,  which  may  be  considered  at 
that  time. 

.  It  is  therefore  ordered  that  the  basis  of  classification  and  rates 
prescribed  by  the  Interstate  Commerce  Commission  shall  be  the 
basis  of  determining  express  rates  in  the  state  of  Oklahoma, 
except  as  modified  herein. 

SubblocJe  Territory. 

Subl^lock  territory  is  the  territory  within  the  outer  boundary  of 
the  eight  main  blocks  that  surround  the  main  block  in  which  that 
point  of  origin  is  located. 

Subblock  Rates. 

The  number  of  subblocks  from  subblock  of  origin  must  be  ascer- 
tained by  counting  the  subblocks  commencing  with  the  subblock 
of  origin  as  one  and  proceeding  directly  north,  east,  south,  or  west^ 
or  in  a  combination  of  any  two  of  these  dircHstions  at  right  angles. 
Diagonal  directiond  must  not  be  followed. 
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Bfdel. 

Between  points  situated  in  the  same  subblock^  scale  1  'mil 
apply. 

RuLeS. 

From  any  subblock  of  origin  to  points  in  the  adjoining  sub- 
blocky  situated  directly  north,  south,  east,  or  west  of  block  of 
origin,  scale  2  will  apply. 

Rule  S. 

From  any  subblock  of  origin  to  points  in  the  third  subblock, 
scale  3  wiU  apply. 

Rule  Jf. 

From  any  subblock  of  origin  to  points  in  tibe  fourth  subblock, 
scale  4  will  apply. 

Rules. 

From  any  subblock  of  origin  to  points  in  the  fifth,  sixth, 
seventh,  and  eight  subblocks,  within  subblock  territory,  scale  8 
will  apply. 

Rule  6. 

From  any  subblock  of  origin  to  points  beyond  scale  8  territory 
and  within  subblock  territory,  scale  13  will  apply. 

Exceptions. 

Where  the  transportation  between  the  subblocks  by  the  only 
route  or  by  the  short  route  is  through  an  intermediate  subblock, 
the  rate  from  and  to  such  is  more  than  the  rate  to  the  destination 
subblock,  the  rate  from  such  subblock  of  origin  to  the  destination 
subblock  shall  not  be  less  than  such  intermediate  subblock. 

The  same  rule  applies  where  by  reason  of  the  necessary  cir- 
cuitous routing,  the  higher  intermediate  rate  is  a  block  rate  in- 
stead of  a  subblock  rate. 

Main  Block  Raies. 

Bates  between  points  in  one  main  block  and  other  main  blocks 
without  subblock  territory  shall  not  exceed  rates  made  on  bAsis 
P.U.R.1917C. 


Digitized  by 


Google 


87a 


OKLAHOMA  CX)RPORATION  COMMISSION. 


of  the  short-line  rail  distance  between  the  base  points  in  the 
respective  blocks.  For  instance,  over  50  to  100  miles,  scale  8  will 
apply ;  for  distances  over  100  to  150  miles,  scale  13 ;  for  distances 
over  150  to  200  miles,  scale  18 ;  for  distances  over  200  to  250 
miles,  scale  22 ;  over  250  to  300  miles,  scale  26 ;  over  300  to  350 
miles,  scale  30 ;  over  350  to  400  miles,  scale  34 ;  over  400  to  450 
miles,  scale  38 ;  over  450  to  500  miles,  scale  42 ;  over  500  to  550 
miles,  scale  46;  over  550  to  600  miles,  scale  50;  over  600  to  650 
miles,  scale  54. 

BASE  POINTS  IN  BLOCKS  AS  NUMBERED. 


Block  No. 

Base  Point. 

Block  No. 

BaM  Point 

1326 

Woodward 

1431 

Ft.  Smith,  Ark. 

1327 

Carmen 

1526 

Altus 

1328 

Enid 

1527 

Lawton 

1329 

Nelagony 

1528 

Paula  Valley 

1330 

Olaremore 

1520 

Calvin 

1331 

Neosha,  Mo. 

1530 

McAlester 

1426 

Elk  City 

1531 

Howe 

1427 

Bridgeport 

1628 

Denton,  Texas 

1428 

Oklahoma  Citj 

1629 

Sherman,  Texas 

1429 

Earlsboro 

1630 

Paris,  Texas 

1430 

Muskogee 

1631 

New  Boston,  Texas 

Package  Charges. 

Local  and  joint  schedule  of  first  and  second  class  express  rates 
No.  2,  designated  at  this  time  as  I.  C.  C.  A — 1632. 

Directory  of  Express  Stations. 

Local  and  joint  directory  of  express  stations  and  supplements 
thereto  at  this  time  designated  as  Oklahoma  section  of  L  C.  C. 
A-3. 

Classification. 

Official  express  classification  No,  24,  supplements  thereto,  and 
reissues  thereof,  at  this  date  designated  as  I.  C*  C.  A-1639. 

Directory  of  Collection  and  Delivery  Limits. 

Directory  of  collection  and  delivery  limits,  supplements  there- 
to, and  reissues  thereof,  at  this  time  designated  as  I.  C.  C.  A-4. 

Special  Commodity  BlocJc  Rates. 

Upon  the  following  named  commodities,  modifications  of  the 
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above  system  will  apply :  Butter  or  imitations  of  butter ;  cheese ; 
eggs;  dressed  calves;  live  and  pressed  poultry;  fruit  (fredi) ; 
lard  or  substitutes;  meat  (fresh  or  cured) ;  sausage;  vegetables 
(green) ;  soda  water,  .mineral  or  spring  water;  nonintoxicating 
carbonated  beverages;  ice  cream  (see  note). 

Bates  on  the  commodities  named  will  be  second-class  charge 
under  the  following  scale : 


Rate     Applicable     on     Commodities 

When  the  Scale  Applicable 

Is 

Named  Above  Will  Be  Second-Class 
Charge      Under      Scale      Number 

Shown  Below. 

1 

1 

2 

1 

3 

2 

4 

3 

8 

6 

13 

8 

18 

12 

22 

16 

26 

19 

30 

22 

35 

26 

39 

29 

/ 

42 

. 

31 

46 

35     • 

50 

38 

Note. — Charges  on  shipments  weighing  less  than  100  pounds  shall  be 
computed  at  pound  rates,  minimum  charge  35  cents  per  shipment  except 
that  on  ice  cream  the  minimum  charge  wUl  be  as  follows: 

On  shipments  weighing  100  pounds  or  less,  minimum  second-class  package 
diarge  under  the  block  system  scale  3;  on  shipments  weighing  over  100 
pounds,  minimum  49  cents  per  100  pounds. 


ICE. 

When  the  scale  number  applicable  is 

1 

2 

3 

4 

8 

The  rate  per  100  lbs.  on  shipments  of  ice 
will  be   ( in  cents)    

30 

35 

35 

40 

50 

Ice  carried  under  this  scale  will  be  charged  pound  rates,  minimum  charge 
25  cents. 

Milk  and  Cream  Rates. 

It  is  further  ordered  that  the  terms  of  this  order  shall  not  apply 
to  shipments  of  milk  or  cream,  or  to  empties  used  in  transporting 
same  as  described  in  existing  Oklahoma  classification.  The  exist- 
ing rates  and  charges  on  these  articles  shall  remain  in  force  and 
effect. 

It  is  further  ordered  that  the  applicants  be  and  they  are 
P.U.R.1917C. 
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hereby  required  to  publish  and  make  effective  December  1,  1916, 
between  stations  in  the  state  of  Oklahoma,  the  following  tariffs : 

(1)  Official  express  classification  No.  24,  supplements  thereto, 
or  reissue  thereof. 

When  classification  is  supplemented  or  reissued,  express  com- 
panies shall  notify  this  Commission  of  such  advances,  reductions, 
additions,  or  changes,  which  shall  not  become  effective  until  ap- 
proved by  this  Commission. 

(2)  Joint  directory  of  collection  and  delivery  limits  at  express 
stations,  I.  C.  C.  Ko.  A-4,  supplements  thereto  and  reissues  there- 
of. 

(3)  Local  and  joint  block  tariffs  containing  express  rate 
tables  for  blocks  1324  to  1331,  inclusive;  1426  to  1431,  inclusive; 
1526  to  1531,  inclusive;  1628  to  1631,  inclusive;  together  with 
subblock  tariffs  for  the  same  blocks. 

(4)  Joint  directory  of  express  stations  showing  block  numbers 
and  subblock  numbers,  I.  C.  C.  A-3,  supplements  thereto  or 
reissues  thereof. 

(5)  Local  and  joint  schedules  of  first  and  second  class  express 
rates,  L  C.  C.  A-1632,  supplements  thereto  or  reissues  thereof. 

(6)  Terminal  and  switching  charges,  I.  C.  C.  A-1780,  supple- 
ments thereto  or  reissues  thereof. 

(7)  Index  showing  list  of  classifications,  circulars,  and  tariffs 
in  effect  on  the  lines  of  the  express  compahies  operating  in  Okla- 
homa. 

This  order  shall  take  effect  on  and  after  the  1st  day  of  Decem- 
ber, 1916. 

Corporation  Commission,  J.  E.  Love,  Chairman;  Geo.  A.  Hen- 
shaw,  W.  D.  Humphrey,  Conunissioners. 


OKIiAHOMA  CORPORATION  COMMISSION. 

BE  OKMULGEE  ICE  &  LIGHT  COMPANY. 
[Cause  No.  2663;  Order  No.  1177.] 

Rates  —  Minimum  charge  —  Waiver  of  right  to. 

In  the  absence  of  evidence  showing  an  inadequate  return,  the  Okla- 
homa Commission  will  not  permit  an  electric  company  to  establish  a 
P.U.R.1917C. 
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minimum  diarge  where  it  had  waived  its  right  to  collect  such  rate 
by  a  contract  with  the  municipalitj  for  a  good  consideration. 

[November  24,  1910.] 

Apfucation  for  authority  to  make  a  minimum  chai^ge; 
denied. 

By  the  Commission :  The  above-entitled  cause  of  action  came 
on  for  hearing  before  the  Commission  on  November  14,  1916, 
the  applicant,  Okmulgee  Ice  &  light  Company,  being  present 
by  C.  H.  Kretz,  manager,  ai^i  W.  Hiatt,  attorney,  and  the  author- 
ities of  the  city  of  Okmulgee  being  present  by  W.  W.  Witten  and 
L.  L.  Townley,  counsel. 

The  case  is  based  upon  the  application  of  the  Okmulgee  Ice 
&  Li^t  Company  for  authority  to  make  a  minimum  charge  for 
electricity  furnished  at  Okmulgee,  and  at  the  hearing  the  ap- 
plicant filed  a  statement  which  fairly  sets  forth  its  position  and 
contention,  which  statement  is  in  words  and  figures  as  follows : 

"This  is  a  case  wherein  the  Okmulgee  Ice  &  Light  Company 
filed  with  the  Commission  a  schedule  of  rates  reducing  the  rate 
from  15  cents  per  kw.  hr.  per  maximum  to  10  cents  maximum 
per  kw.  hr.  or  10  cents  for  kw.  hr.  for  all  consumption  per  month 
135  kw.  and  under. 

"This  was  substantial  reduction  of  the  rates  of  the  company, 
and  in  this  filing  with  the  Conmiission  it  overlooked  the  custom- 
ary charge  which  in  this  case  was  intended  to  be  SO  cents  net 
per  meter  per  month,  and  which  is  a  much  less  minimum  than 
that  customarily  established  throughout  the  United  States. 
Therefore,  this  application  in  this  case  for  the  approval  of  the 
Commission  to  amend  this  filing  and  thereby  be  permitted  to 
charge  a  50  cent  minimum  rate  per  meter  net  per  month.'' 

Upon  the  introduction  of  the  aforesaid  statement,  Mr.  Witten, 
representing  the  city  and  people  of  Okmulgee,  spoke  as  follows : 
"Since  that  statement  has  been  made  I  think  it  is  due  us  to 
state  our  position,  that  while  we  are  not  conceding  the  justness 
of  the  minimum  or  readiness  to  serve,  it  is  not  on  that  ground 
that  we  are  trying  to  rest  it  It  will  develop,  I  think,  from  the 
facts  that  shortly  before  May  4th,  the  City  Commissioners  of 
Okmulgee  took  up  with  the  Okmulgee  Ice  &  Light  Company  the 
proposition  of  reducing  their  rates  from  15  cents  per  kw.  hr.  and 
P.U.R.1917C. 
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at  that  time  Mr.  Kretz,  the  manager,  suggested  to  them  he  could 
not  reduce  die  rates  imder  the  conditions  then  existing,  but  made 
a  written  proposition  that  if  they  would  enter  into  a  contract 
with  him  for  five  years  to  furnish  the  energy  to  operate  the  water- 
works, that  in  that  event  he  would  reduce  the  rate  to  10  cents  per 
kw.  hr.;  that  prior  to  that  time — now  there  never  had  been  a 
minimum  charge.  He  was  operating  on  strictly  a  15  cent  per 
kw.  hr.  rate.  That  after  they  accepted  that  proposition  from 
him,  and  entered  into  a  contract  with  him  to  let  him  furnish 
the  energy  to  operate  this  waterworks,  he  then  reduced  the  rate 
to  10  cents,  and  immediately  installed  the  minimum  rate,  which 
was  not  in  accordance  with  and  was  in  violation  of  his  agreement. 
Our  contention  is  that  this  Commission  ought  not,  merely  as  an 
accommodation  to  the  Okmulgee  Ice  &  Light  Company,  to  permit 
them  to  violate  an  agreement  with  the  town.  It  is  a  violation 
of  an  agreement.  That  is  our  contention.  Of  course  we  did 
not  concede  it  was  just  in  the  first  instance,  but  it  was  made 
on  his  own  proposition." 

At  the  conclusion  of  these  statements,  the  following  appears 
of  record : 

Commissioner  Humphrey:  You  concede  what  is  said  about 
the  agreement  with  the  city  ? 

Mr.  Hiatt:  "Not  at  alL  We  think  that  the  agreement  itself 
and  even  the  letters  which  they  are  purporting  to  introduce  in 
evidence  will  tell  a  different  story.  That  this  contract,  I  think 
the  court  will  see,  does  not  provide  for  a  general  charge  at  all, 
but  only  covers  a  part  of  the  field,  and  does  not  purport  to  go 
into  the  question  of  a  minimum  question  at  all. 

Commissioner  Humphrey:  Well,  offer  what  evidence  you 
have. 

Mr.  Witten :  Have  they  not  the  affirmative  of  this  proposition  ? 

Commissioner  Humphrey:  Well,  now,  the  situation  is  this: 
This  Commission  is  already  committed  to  the  allowance  of  a 
minimum  charge  for  public  service.  Xow  that  is  a  general  princi- 
ple. The  Commissions  have  arrived  at  the  same  conclusicm.  I 
do  not  think  you  can  find  a  case  that  has  been  thoroughly  con- 
sidered where  the  Commissions  did  not  reach  the  conclusion  that 

a  small  minimum  to  cover  overhead  charges,  such  things  as  are 
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permanent  and  exist  is  permissible.  Now,  if  there  are  circum- 
stances existing  whereby  the  general  proposition  should  not  be 
invoked  and  should  not  be  applied  in  your  city,  why  it  seems 
to  me  it  is  incumbent  on  you  to  show  it. 

Thereupon  counsel  for  the  city  and  people  of  Okmulgee  called 
as  witness  C.  H.  Kretz,  manager  of  the  Okmulgee  Ice  &  Light 
Company,  and  by  him  showed  certain  correspondence  and  nego- 
tiations between  said  company  and  the  authorities  of  said  city. 

The  Commission  finds  that  when  these  negotiations  were  begun 
the  said  company  was  charging  for  electrical  energy  15  cents  per 
kw.  hr. ;  that  in  order  to  induce  the  city  to  enter  into  a  new 
contract  for  the  furnishing  of  energy  to  pump  wells  which  supply 
the  waterworks  of  said  city,  the  company  proposed  to  make  a 
general  reduction  from  the  figure  aforesaid  to  10  cents  per  kw. 
hr.,  and  the  proposition  of  the  company  was  accepted  by  the 
city  authorities.  (See  record  for  correspondence,  resolution  of 
city  counsel,  negotiations,  and  contract  between  the  company  and 
the  city  authorities.)  Prior  to  that  time  no  minimum  charge 
had  been  made  by  the  company,  and  in  the  negotiations  nothing 
was  said  concerning  the  making  of  a  minimum  charge,  and  the 
rate  sheet  filed  by  the  company  pursuant  to  its  agreement  with  the 
city  authorities  contains  no  provision  for  a  minimum  charge. 

As  stated  at  the  hearing,  the  Commission  is  committed  to  the 
doctrine  of  permitting  a  minimum  charge.  See  Schilling  v. 
Oklahoma  Gas  &  E.  Co.  Order  No.  1160;  Brymer  v.  Henryetta 
Gas  Co.  Order  No.  1074,  in  which  the  Commission  made  the 
following  observation:  "The  matter  of  rate  making  is  a  complex 
subject  and  one  neither  well  developed  nor  generally  understood. 
Students  of  the  subject,  however,  are  generally  agreed  that  in 
order  for  everyone  to  participate  to  some  extent  in  the  fixed  and 
necessary  charges  or  unavoidable  expenditures  incident  to  any 
service  whatever  by  public  utilities,  the  requirement  of  a  mini- 
mum charge  for  service  in  a  given  period  is  equitable  and  even 
necessary  as  a  matter  of  justice  to  all  consumers.  The  public 
utility  is  required  to  keep  its  plant  and  equipment  at  all  times  in 
such  condition  as  to  be  able  to  meet  the  demands  of  the  public,  or, 
in  other  words,  to  be  ready  to  serve  the  public  whether  the 

service  is  actually  demanded  or  not  Hence  a  ready  to  serve 
P.U.R.1917C. 
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charge  or  minimum  is  as  a  general  proposition  thon^t  to  be 
proper/' 

Now,  it  might  be  contended  that  the  n^otiations  had  between 
the  company  and  the  city  authorities  were  as  to  said  authorities 
extraoflScial,  and  this  is  probably  true,  as  the  Corporation  Com- 
mission alone  has  jurisdiction  to  establish  charges  to  be  made  by 
public  utilities  when  there  is  a  disagreement  concerning  the  same 
between  a  utility  and  its  patrons. 

The  decisions  and  conclusions  reached  by  this  and  other  Com- 
missions have  been  invoked,  but  it  will  be  seen  from  these  that 
in  authorizing  a  minimum  charge  such  charge  is  ordinarily  per- 
missible rather  than  mandatory. 

Under  the  law  a  party  accorded  or  deriving  an  advantage  by 
or  from  a  permissive  statute  or  order  may  ordinarily  waive  the 
same.  The  Commission  finds  that  in  this  case  the  company, 
through  its  negotiations  with  the  city  authorities,  has  waived  the 
minimum  charge,  and  that  it  did  so  for  a  proper  consideration. 
The  Commission  of  course  has  authority  to  set  aside  such 
waiver  and  to  enforce  a  minimum  charge,  and  in  the  exercise 
of  its  discretion  would  do  so  upon  proof  indicating  the  necessity 
of  such  action  in  order  to  enable  the  utility  to  earn  a  competent 
return,  but  in  this  case  the  testimony  shows  no  such  necessity, 
and  therefore  the  Commission  finds  that  the  application  should 
be  denied. 

Wherefore  the  premises  considered  and  the  Commission  being 
fully  advised,  it  is  considered,  ordered,  and  adjudged  that  the 
application  to  establish  a  minimum  charge  for  electrical  energy 
furnished  in  the  city  of  Okmulgee  be  and  is  hereby  denied. 

Done  in  the  regular  order  of  business  at  Oklahoma  City,  Okla* 
homa,  on  this  the  24th  day  of  November,  1916. 

Corporation  Commission,  Geo.  A.  Henahaw,  W.  D,  Humphrey, 
Conunissioners. 
P.U.E.i»l7a 
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COMMEBCIAL  CLUB  OF  LEXINGTON 

V. 

WELLS  FARGO  &  COMPANY,  EXPRESS. 
[Cause  No.  2699;  Order  No,  1188.] 

Service  ^  DutieB  of  Commission  ^Exprese, 

1.  A  Public  Service  Commission  would  not  be  justified  in  order- 
ing the  establishment  of  an  express  station  to  facilitate  interstate  ship- 
ments of  beer  where  the  policy  of  the  state  is  against  the  trafiSo  in 
intozicanta,  and  favors  prohibition. 

Service '^EjDpress^  Establishment  of  station '^  Btisiness, 

2.  A  monthly  express  business  of  $225  is  insufficient  to  warrant 
the  establishment  of  an  express  office  in  a  town  having  no  railroad 
connection,  where  the  company  would  be  required  to  haul  the  ship- 
ments about  2  miles  from  the  railroad  and  to  cross  a  toll  bridge. 

[November  28,  1916.] 

Complaint  requesting  order  requiring  defendant  to  establish 
and  maintain  an  express  office  at  an  inland  town ;  dismissed. 

By  the  Commission:  Complaint  was  filed  against  Wells 
Fargo  &  Company,  Express,  by  C.  G.  Creemore,  president  of  the 
Commercial  Club  of  Lexington,  Oklahoma,  for  and  on  behalf 
of  the  said  town  and  the  citizens  thereof,  asking  that  the  defend- 
ant be  required  to  establish  and  maintain  an  express  office  at 
said  place. 

The  Commission  finds  that  Lexington  is  a  town  of  about  1,000 
inhabitants;  that  it  is  situated  in  the  southern  part  of  Cleveland 
county  approximately  2  miles  east  of  Furcell;  that  the  South 
Canadian  river  runs  between  Purcell  and  Lexington,  and  that 
said  river  is  spanned  by  a  steel  bridge  of  considerable  length, 
which  is  operated  for  hire;  that  Purcell  is  located  on  the  Gulf, 
Colorado,  &  Santa  Fe  Railway  line;  that  Lexington  is  about 
2  nodles  remote  from  said  line  and  beyond  the  aforesaid  river, 
and  that  it  has  no  direct  railway  connection ;  that  Wells  Fargo 
&  Company,  Express,  maintains  an  office  at  Purcell  but  no  office 
at  Lexington ;  that  the  people  at  Lexington  and  in  the  surround- 
ing community  have  been  served  by  the  express  office  at  Purcell, 
P.U.R.1917C. 
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and  that  the  defendant  does  not  maintain  delivery  or  pick-up 
service  at  Lexington. 

The  evidence  upon  the  part  of  the  public  complaining  indicates 
that  the  number  of  express  packages  moving  from  Lexington 
through  the  office  of  the  defendant  at  Purcell  in  the  month  of 
August,  1916,  was  744 ;  that  the  number  of  packages  received  at 
said  office  for  parties  at  Lexington  was  783 ;  that  the  total  pack- 
ages handled  by  the  defendant  at  Purcell  during  the  month  afore- 
said for  the  public  in  and  about  Lexington  was  1,527.  These 
shipments  include  cream,  eggs,  poultry,  and  repairs  for  farm 
machinery,  among  other  things. 

The  town  of  Lexington  was  originally  in  Oklahoma  Territory, 
while  the  town  of  Purcell  was  originally  in  Indian  Territory; 
and  it  appears  that  at  this  time  the  express  companies  operating 
interstate  handled  shipments  of  beer  for  points  on  the  old  Okla- 
homa side,  while  they  decline  to  handle  the  same  for  points 
formerly  on  the  Lidian  territory  side,  and  that  for  said  reason 
parties  who  live  in  the  community  about  Lexington  and  who  order 
beer  have  the  same  consigned  to  Xoble,  Oklahoma,  some  distance 
away.  These  parties,  if  served  at  Lexington  by  the  express  com- 
pany, could  obtain  beer  more  conveniently. 

[1]  The  policy  of  this  state,  as  expressed  in  its  Constitution 
and  statutes,  is  against  traffic  in  intoxicants  and  favorable  to 
prohibition.  The  Commission  would  not  be  justified  in  ordering 
the  establishment  of  an  express  station  to  facilitate  the  handling 
of  beer. 

[2]  The  business  of  the  defendant  handled  at  Purcell  and 
arising  at  Lexington  amounts,  according  to  the  testimony  of  the 
agent  of  the  defendant,  to  approximately  $225  per  month. 

It  therefore  appears  that  the  present  express  business  at  Lex- 
ington is  not  sufficient  to  pay  the  expenses  of  operating  an  express 
office  at  Lexington,  including  the  necessary  hauling  of  shipments 
to  and  from  Purcell,  with  bridge  toll  added.  The  beer  shipments 
referred  to  in  the  testimony  would  probably  increase  the  express 
business  at  Purcell,  but  they  would  involve  sufficient  hazard  of  the 
defendant  becoming  entangled  with  the  law  that  it  is  questionable 
whether  or  not  the  company  in  the  end  would  lose  or  gain  thereby. 

The  Ccwnmission,  if  the  business  would  justify  such  action, 

no  doubt,  would  have  jurisdiction  to  require  delivery  and  pick-up 
P.U.R.1917a 
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service  at  Lexington,  considering  it  a  suburb  of  Purcell,  but 
whether  or  not,  owing  to  the  peculiar  location  of  the  two  towns 
and  on  account  of  the  remoteness  of  Lexington  from  any  railway 
line,  the  Commission  would  have  the  authority  to  order  the  estab- 
lishment of  a  separate  express  station  at  Lexington,  is  a  question 
which  need  not  be  definitely  determined ;  since,  aside  from  what 
the  law  mig^t  be,  no  reasonable  order  could  be  based  upon  the 
facts  proved  requiring  the  service  requested. 

Wherefore,  the  premises  considered  and  the  Commissian  being 
fully  advised,  it  is  ordered  that  the  petition  be  and  is  hereby 
dismissed. 

Done  in  the  regular  order  of  business  at  Oklahoma  City,  Okla- 
homa, on  this  the  28th  day  of  November,  1916. 

Corporation  Commission,  Geo.  A.  Henshaw,  W.  D.  Humph- 
ry, C(»nmissioners. 


PEKNSYIiVANlA  PUBMC  SEHVICE  COKBHSSIOIT. 

MABTIN  J.  LOVE 

V. 

LEHIGH  VALLEY  TRA.NSIT  COMPANY. 

[Complaint  Docket  No.  1034.] 

Service '^Interurhan  railtoay a '^  Overcrowding -^  Average  number  ef 
passengers  per  car. 

1.  That  the  average  number  of  passengers  per  car  on  an  iftteru^ban 
railway  line  is  smaU  is  not  conclusive  that  the  cars  are  not  overcrowd- 
ed during  rush  hours,  or  even  in  other  hours,  where  there  are  thirty 
car  movements  daily  in  each  direction  and  the  average  includes  cars 
which  carry  practically  no  traffic. 

Apportionment  —  Nec^seHy   of  —  Several  railway   Unm  tuhig   on»^ 
division, 

2.  That  an  interurban  railway  division  is  operated  at  a  loss  is  not 
conclusive  that  one  line  is  so  operated,  where  the  earnings  and  expenses 
of  all  lines  using  the  divisicn  are  not  apportioned. 

Service -^  Interurban  raOways^  Additional  cars -^  Oar  ak&rtage* 

3.  An  interurban  railway  has  no  such  riiortage  of  cars  that  will 
prevent  it  running  only  one  more  car,  where  the  company  has  always 
sufficient  extra  cars  for  special  occasions  and  holidays,  has  recently 
ordered  twelve  new  cars,  and  has  a  suffldent  number  of  crews. 

Service  -^  Interurban  railways  —  MunnM^  schedule. 

4.  A  half-hour  schedule  with  six  extra  cars  each  way  during  rush 
P.U.R.1917C.  25 
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hours  was  ordered  to  be  substituted  for  an  hourly  schedule  with  five 
extra  cars  on  a  6-mile  intenirban  railway  line  between  a  borough  and 
a  county  seat  having  populations,  respectively,  of  4,500  and  75,000, 
where  the  cars  were  always  overcrowded  during  the  rush  hours  and 
frequently  during  other  periods,  and  where  a  twenty-minute  service 
was  given  on  another  division  operated  under  similar  conditions. 

[February  27,  1917.] 

Complaint  of  Martm  J.  Love  that  the  Lehigh  Valley  Transit 
Company  does  not  run  a  sufficient  mimber  of  cars  on  the  line 
between  Emaus  and  AUentown;  additional  cars  ordered  to  be 
operated. 

Brecht,  Commissioner:  The  Lehigh  Valley  Transit  Com- 
pany, respondent,  owns  and  operates  a  system  of  street  railways 
radiating  from  the  city  of  Allentown  in  various  directions.  One 
of  its  divisions,  known  as  the  Emaus  division,  extends  from  the 
said  city  in  a  southwesterly  direction  to  the  borough  of  Emaus, 
a  distance  by  the  line  of  the  railway  of  about  6  miles.  Emaus 
has  a  population  of  approximately  4,500,  and,  with  the  exception 
of  the  village  of  Mountainville  which  has  about  700  people,  the 
line  of  the  railway  between  Allentown  and  Emaus  pa'sses  through 
a  rural  section  chiefly  agricultural  in  character.  An  hourly  serv- 
ice is  maintained  on  this  division,  and  in  addition  there  are  extra 
cars  operated  during  the  rush  hours  in  the  morning  and  evening 
for  the  accommodation  of  business  men,  laborers,  and  employees. 

The  complainant  alleges  that  the  service  now  furnished  does 
not  afford  sufficient  cars  to  accommodate  the  traffic  on  the  line; 
that  the  car  which  left  Allentown  at  5:40  p.  m.,  April 
26,  at  5:40  p.  m.,  May  18,  and  at  6:15  p.  m.,  June  19, 
1916,  carried  in  the  order  designated  123,  120,  and  112 
passengers ;  that  he  makes  the  trip  daily  and  ''very  seldom  has  a 
seat;"  that  a  half-hour  service  is  needed  to  meet  the  needs  of  the 
community ;  and  that  more  cars  should  be  installed  to  take  care 
of  the  morning  and  evening  traffic. 

In  its  answer  respondent  makes  a  general  denial  of  the  aver- 
ments of  complainant  respecting  the  inadequacy  of  the  service 
furnished,  and  submits  certain  data  taken  from  the  daily  records 
of  the  company  in  support  of  its  position. 

On  behalf  of  the  complainant  it  was  testified  that  the  cars 

operated  during  the  peak  hours  of  the  traffic  in  the  morning  and 
P.U.R.1917C. 
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eveniing  are  very  much  overcrowded;  that  this  period  of  con- 
gestion out  of  Emaus  continues  during  the  early  morning  hours 
until  about  8 :45  a.  m.,  and  out  of  Allentown  from  about  4  p.  m. 
for  several  hours  thereafter ;  that  cars  with  a  seating  capacity  of 
forty-four  carry  as  a  rule  during  these  hours  from  two  to  three 
times  as  many  passengers  as  can  be  accommodated ;  that  the  aisles 
and  platforms  are  generally  standing  full,  and  that  at  times  as 
many  as  sixteen  passengers  have  been  crowded  upon  the  rear 
platform  of  the  car. 

It  further  appears  from  complainant's  evidence  that  the  cars 
of  respondent  are  ipore  or  less  crowded  on  Saturdays  and  Sundays 
and  on  special  occasions  and  holidays.  Testimony  was  also 
offered  to  the  effect  that  the  cars  operated  between  8  a.  m.  and 
11  A.  M.,  and  during  the  afternoon  between  1  and  4  o'clock  are 
frequently  so  crowded  that  passengers  are  obliged  to  stand  part 
of  the  way  or  the  entire  distance.  One  witness,  who  attended 
church  with  his  family  at  Allentown,  was  obliged  to  give  it  up  on 
account  of  the  crowded  condition  of  the  cars  on  Sunday  on  which 
he  traveled  to  and  fro.  It  was  the  thought  of  witnesses  called 
by  complainant  that  a  half-hour  instead  of  an  hour  service  would 
relieve  the  congestion  and  adequately  acc(»zunodate  the  traffic 
over  this  division  of  respondent's  road. 

From  the  record  submitted  by  the  transit  company  it  appears 
that  respondent  maintains  daily  a  regular  hourly  service  each 
way  between  the  city  of  Allentown  and  the  borough  of  Emaus, 
b^inning  at  4:25  a.  m.  Five  extra  oars  or  trippers  are  also 
operated  each  way  during  the  peak  hours  in  the  morning  and 
evenix^.  The  schedule  also  shows  that  there  is  one  interval  of 
one  hour  and  twenty  minutes  in  the  service  between  6 :15  a.  m. 
and  7 :35  a.  m.,  when  no  cars  leave  Emaus  for  Allentown.  There 
are  two  fare  zones  on  this  division. 

[1]  Figures  were  submitted  by  respondent  which  show  the 
number  of  passengers  carried  over  the  Emaus  division  eastbound 
and  westbound  by  actual  count  on  July  5,  6,  and  7, 1916.  From 
this  tabulation  it  appears  that  the  average  number  of  passengers 
carried  on  the  aforesaid  days  ranged  from  thirty-one  plus,  the 
lowest,  to  thirty-seven  plus,  the  highest,  per  car.  It  was  shown 
that  these  averages  were  obtained  by  including  the  very  early 
cars  out  of  Allentown  in  the  morning,  which  carry  practically  no 
P.U.R.1917C. 
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traffic,  and  the  comparatively  light  loads  of  trippers  out  of  Emaiis 
in  the  evening,  and  therefore  they  fail  to  show  the  character  of 
the  load  on  the  individual  cars  throughout  the  day.  It  is  not 
difficult  to  see  that  an  average  of  thirty-five  persons  per  car 
where  there  are,  as  in  this  instance,  thirty  car  movements  daily 
in  each  direction,  might  be  so  distributed  that  over  one  half 
of  the  cars  operated  would  have  a  load  of  from  fifty  to  sixty 
passengers  on  each  car.  The  averages  submitted  by  respondent 
are  not  conclusive  in  showing  that  its  cars  are  not  overcrowded 
during  certain  hours  in  the  day,  nor  that  they  might  not  be  crowd- 
ed during  the  major  portion  of  the  trips. 

It  was  admitted  by  the  superintendent  of  transportation  of  the 
transit*  company  that  he  has  found  the  cars  '^uncomfortably 
crowded"  during  the  rush  hours.  This  he  finds  to  be  ike  case 
particularly  since  the  abnormal  conditions  created  by  the  war 
have  been  prevailing.  The  several  conductors  of  the  division 
who  were  called  by  respondent  also  testified  that  the  cars  during 
the  rush  hours  were  so  crowded  that  the  aisles  and  rear  platforms 
were  standing  fuU,  and  that  a  conductor  was  obliged  to  "worm" 
his  way  through  the  crowd  to  attend  to  his  duties. 

[2]  A  very  general  statement  of  the  investment,  receipts,  and 
expenditures  on  the  Emaus  division  was  submitted  by  the  auditor 
of  the  respondent  to  show  that  the  company  has  incurred  a  dmall 
deficit  in  operating  the  said  division.  It  appears,  however,  that 
the  Philadelphia  and  the  Bethlehem  branches  of  the  transit  com- 
pany's system  are  operated  over  a  section  of  the  Emaus  division, 
and  liiat  no  attempt  had  been  made  in  the  figures  submitted  to 
allocate  their  pro  rata  share  of  earnings  and  expenses  definitely 
to  those  respective  lines.  Instead  of  exact  figures,  the  auditor 
gave  a  general  estimate  of  (operating  revenue  and  expenses  for 
the  section  over  which  those  lines  are  operated.  There  is  nothing 
•appearing  in  the  case  to  show  conclusively  that  respondent  suffers 
a  deficit  in  operating  its  road  between  AUentown  and  Emaus. 
Consequently  the  position  taken  by  the  transit  company,  that  this 
division  has  all  the  service  that  the  traffic  will  bear,  cannot  be 
sustained  by  the  evidence. 

[3]  In  the  matter  of  installing  a  more  frequent  service  upon 

this  line  it  was  maintained  by  the  superintendent  of  transporta- 
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tion  ibat  &e  transit  company  does  not  have  sufficient  cars  on  hand 
to  fnmish  sndi  acconimodation.  He  admitted  that  there  are  al- 
ways sufficient  estra  cars  in  the  car  barns  to  furnish  whatever 
additional  service  may  be  required  on  special  occasions  and 
holidays ;  and  as  the  half -hour  service  prayed  for  by  complainant 
would  require  only  one  additional  car,  there  does  not  appear  to 
be  a  good  and  sufficient  reason  why  respondent  should  claim  a 
shortage  of  cars.  Moreover,  twelve  new  cars  have  recently  been 
ordered.  The  same  witness  testified  that  the  railway  <5ompany 
has  a  sufficient  number  of  crews  to  install  the  additional  service 
whidi  the  complainant  desires. 

[4]  The  evidence  also  developed  the  fact  that  the  respondent 
is  giving  anotiier  town  near  Allentown  under  substantially  sim- 
ilar drcnntstanfies  and  conditions  a  more  frequent  service  than 
complainant  now  enjoys.  The  borough  of  Catasauqua,  about  4 
miles  from  Allentown,  with  a  population  of  5,500,  is  given  a 
twenty-minute  schedule.  It  is  difficult  to  reconcile  this  fact  with 
only  an  hourly  service  now  tendered  to  the  borough  of  Emaus, 
with  a  population  of  approximately  4,600,  located  within  6  miles 
of  the  same  center  of  population. 

When  it  is  recalled  that  there  is  a  population  of  upwards  of 
6,000  residing  along  respondent's  line  within  a  comparatively 
short  di^anee  from  the  county  seat,  a  commercial  metropolis  of 
75,000  people,  and  that  the  regular  cars  and  five  extra  cars  each 
way  morning  and  evening  are  not  sufficient  to  take  care  of  the 
traffic  offered,  it  does  not  appear  how  an  hourly  schedule  can  be 
considered  as  a  proper,  reasonable,  convenient,  and  adequate 
street  car  service  for  the  community  of  Emaus  and  vicinity. 

The  Commission,  after  duly  weighing  all  the  facts  presented 
as  they  appear  in  relation  to  the  case  under  existing  circumstances 
and  conditions,  has  reached  the  conclusion  that  respondent  should 
install  the  following  service  on  its  division  between  the  city  of 
Allentown  and  the  borough  of  Emaus,  within  thirty  days  from 
the  date  of  the  issuance  of  this  order : 

To  operate  regular  cars  every  half  hour  each  way  from  6  a.  m. 
to  10  p.  M.  daily. 

To  install  one  additional  extra  car  or  tripper  each  way  during 
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the  peak  hours  in  the  morning  and  evening,  making  the  number 
of  such  extra  cars  six,  instead  of  five,  as  at  present 

To  furnish  hourly  service  before  6  a.  m.  and  after  10  p.  u.  in 
the  same  manner  and  at  the  same  hour  as  is  now  given. 

An  order  to  that  effect  will  accordingly  be  issued. 


PSOOrSYIiVANIA  PUBLIC  SERVICB  0OMlfI88IOir« 

BEN  AVON  BOROUGH  et  aL 

V. 

OHIO  VALLEY  WATEE  COMPANY. 
[Cmnplaint  Docket  1916,  NO0.  335,  415,  416,  417,  4M.] 

CangtUutianal  law  ^  Im/patrmefU  of  cofUract '^  Contracts  fixing  rates 
^^  Regulation. 

1.  Contracts  between  municipalities  and  a  public  utiUty,  fixing 
rates  for  service,  whether  for  a  definite  or  indefinite  period,  do  not 
prevent  the  Pennsylvania  Commission  from  regulating  the  rates,  al- 
though such  contracts  were  executed  prior  to  the  enactment  of  the 
statute  creating  the  Commission. 

Bates  ^  Water '^Public  fire  protection '^  Basis  for  computing. 

2.  Rates  for  public  fire-protection  service  should  be  based  upon 
the  amount  of  investment  required  for  the  part  of  the  utility's  plant 
which  is  used  and  useful  for  fire  service  alone,  together  with  its  cost 
of  maintenance  and  the  proper  proportional  part  of  the  operalang  ex- 
penses and  depreciation. 

Bates '-^  Water '^JPuhlic  fire  protection '^Proportion  to  gross  reve^ 
nues, 

3.  The  charge  for  public  fire  protection  of  a  water  utility  serving 
a  number  of  small  towns  was  fixed  at  20  per  cent  of  its  gross  revenues. 

Apportionment  —  Compensation  —  Fire-protection  service  —  Munici' 
polities  served  —  Basis, 

4.  After  determining  the  gross  amount  that  should  be  paid  for  pub- 
lic fire  protection  to  a  water  utility  serving  a  number  of  small  towns, 
the  Pennsylvania  Commission  apportioned  the  same  between  the 
municipalities  served  upon  the  basis  of  the  number  of  miles  of  mains 
and  the  number  of  fire  hydrants  in  each  municipality. 

Discrimination  —  Rates  —  Free  service  —  Pennsylvania  statute. 

6.  Under  the  theory  of  rate  regulation  prescribed  by  the  Pennsyl- 
vania Public  Service  Company  Law  a  public  utility  should  not  be  per- 
mitted to  supply  any  free  service;  since  furnishing  free  service  to  some 
while  charging  others  is  a  violation  of  the  rule  against  unreasonable 
preferences  and  unjust  discriminations. 
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Diseriniination  —  Bates  —  Concesaiona  —  Municipalitiea  —  Brivate 
oonaumera, 

6.  Furnishing  free  water  service  to  municipalities  constitutes  an 
unlawful  discrimination  against  private  consumers. 

Service  —  Meters  —  OumeraMp. 

7.  Meters  should  be  owned  and  installed  by  the  utility  and  under 
Us  control  and  supenrision,  since  thej  constitute  a  part  of  the  plant. 

JHscrimination  —  Service  —  Oumership  of  meters. 

8.  A  utiHtj  furnishing  meters  to  some  of  its  patrons  was  required 
to  purchase  all  meters  owned  bj  the  patrons. 

Discrimination  —  Bates  —  LocaXities  —  Uniform  cost  of  service. 

9.  Water  rates  should  be  uniform  in  all  communities  sored  bj  a 
utility  where  the  water  is  secured  from  the  same  source  and  is  sup- 
plied to  the  several  contiguous  municipalities  embraced  in  one  general 
district,  without  any  great  difference  in  cost. 

Bates'^* 'Beady  to  serve**  charge  —  Minim.%Mii/^  charge. 

10.  A  quarterly  '^'ready  to  serve"  charge  graduated  according  to 
the  siee  of  the  service  pipe  was  substituted  for  an  annual  flat  '*mini- 
mum"  charge  for  a  water  utility. 

Bates  ^'*Beady  to  serve**  charge '^Theory* 

11.  The  "ready  to  serve"  charge  is  justified  on  the  ground  that  the 
utility  may  require  each  patron  to  pay  a  reasonable  amount,  .based 
upon  the  size  of  the  service  pipe,  to  reimburse  it  for  the  cost  of  so 
much  of  its  plant  as  is  required  to  enable  it  to  stand  ready  at  all  times 
to  serve  its  patrons. 

Valuation  ^Overhead  expenses '^  Discount  or  brokerage. 

12.  No  allowance  should  be  made  for  discount  or  brokerage  in  a 
rate  valuation,  in  the  absence  of  sufficient  evidence  showing  that  money 
was  expended  for  that  purpose. 

Valuation  —  Lands  '^Adaptability  —  Use. 

13.  In  fixing  the  value  of  land  used  by  a  water  utility  for  its  plant 
and  for  its  reservoirs  and  standpipes,  consideration  must  be  given  to  the 
adaptability  of  the  land  for  the  purposes  for  which  it  is  being  used. 

Valuation  •^Investmeni  in  excess  of  present  needa -^  Parallel  ^joater 
f»ia<fia. 

14.  The  value  T>f  the  present  use  rather  than  the  fall  value  should 
be  allowed  in  a  rate  valuation  for  parallel  water  mains  of  a  consoli- 
dated company  not  used  to  their  full  capacity,  but  which  affords  means 
of  supplying  better  fire  service,  and  whidi  will  be  useful  as  supply 
lines  when  the  utility's  territory  is  extended. 

Valuation '•^Pavement  over  maina  —  iillotranoe  —  Hepavlng. 

1ft.  An  allowance  should  be  made  for  the  cost  of  paving  over  mains 
which  were  laid  after  the  pavement;  but  the  cost  of  paving  over  mains 
which  were  laid  before  the  pavement,  and  the  cost  of  repaving,  should 
not  be  included  in  the  fair  value  for  rate  making. 
Valuation  —  Worlcing  capital  —  Basis  of  fixing  allotcance. 

16.  In  fixing  the  fair  value  of  a  utility  plant  for  rate  making,  a 
reasonable  amount  should  be  allowed  for  working  capital  to  enable 
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the  utility  so  to  conduct  its  business  as  to  maintain  its  credit  and  have 
on  hand  a  proper  sum  that  it  may  buy  to  advantage  and  discount  its 
bills. 
Valuation  —  Overhead  eoopenacB  <—  ConsirucUon  period* 

17.  In  fixing  the  fair  value  of  a  public  utility  for  rate  making,  an 
allowance  should  be  made  for  interest,  taxes,  and  insurance,  administra- 
tio«  and  legal  expenses,  engineering,  and  contingencies  during  the  period 
of  construction. 

Valu0$iau^AMoerUUmsnent^O%Ue$andintf  Hoeies  and  honde* 

18.  Outstanding  stocks  and  bonds  of  a  consolidated  utU^y  furnish 
little  assistance  as  a  guide  in  determining  the  fair  value  of  the  proper^ 
for  rate  making,  where  it  appears  that  they  were  issued  in  effecting  con- 
■olidations  and  mergers,  and  in  pa3rment  of  contracts  for  the  eonstruc- 
iiPB  of  the  plaAt,  without  proper  regard  for  the  actual  value  of  the 
properties  or  stocks  acquired  or  the  work  d<me. 

Return  —  Water  uHUtu  "^  AmonnU 

19;  A  return  of  7  per  cent  ob  the  fair  value  of  a  gravity  water 
system  was  txed  aa  a  fair  return  over  and  above  necessary  operating 
expenses  and  depreciation. 
MPepreciation  —  Water  ufiUtfr  — '  Amount. 

20.  The  annual  allowance  foi'  depreciation  of  a  gravity  Water  sys- 
tem was  fixed  at  a  sum  equal  to  f  of  1  per  cent  of  the  fair  value  of  the 
property. 

(On  Rehearing.) 

yahiotion'^  Franchise  ^^ChaHeV'^  State  bonus  on  capttat  stock. 

21.  Amounts  paid  to  the  state  as  bonus  upon  capital  stock  and 
incidental  expenses  incurred  in  securing  the  charter  and  franchise  are 
proper  charges  to  investment  account. 

Valuation  ^Offlee  furniture  and  fixtures  ^  Adding  machine. 

22.  The  cost  of  a  new  adding  machine  is  a  proper  charge  to  invest- 
ment account  under  the  head  of  office  furniture  and  fixtures. 

Valuation  —  Rate  investination   expenses  —  Investment   account  — 
Amortization. 

23.  Expenses  incurred  in  appraising  a  utility's  property  and  other 
expenses  incident  to'  a  rate  invesUgation  are  not  proper  charges  to 
investment  account;  but  such  charges  should  be  amortized  out  of  in- 
come, or  charged  directly  to  income  account  or  profit  and  loss  account. 

Valuation  •^Ascertainment '^Original  cost  —  Purehaefe  pr4ee. 

24.  The  amounts  paid  for  properties  acquired  through  the  merger 
of  utilities,  in  so  far  as  they  exceed  the  original  cost  ol  the  properties, 
are  not  proper  charges  to  investment  account. 

Valuation '^Ascertainment '^Actual  cost -^  Contract  price. 

25.  The  actual  cost  of  constructing  extensions  rather  than  the  con- 
tract price  paid  to  one  who  acted  as  agent  for  the  company  and  sublet 
the  contract  is  the  proper  charge  to  investment  account. 
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Valutttkm  —  Ascertainment  —  Original  cost  —  Stoeic  bonuses  —  JPinon- 
dal  leases, 

26.  Bonuses  allowed  for  subscriptions  to  capital  stock,  capital  stock 
issued  without  apparent^  consideration,  and  financial  losses  are  not 
proper  charges  to  investment  account. 

Valuation  —  Charter  and  franchises  —  Reproduction  cost. 

27.  In  fixing  the  reproduction  cost  of  a  utility's  charter  and  Iran- 
diifies  the  Pennsylvania  Ommission  made  due  allowance  for  the  addi- 
tional eKpenditures  that  would  be  necessary  at  the  present  time,  but 
that  would  not  have  been  required  at  the  time  the  charter  and  fran- 
chises were  acquired. 

Taluaiion — Pavement  over  mains  —  l^eprodwAion  cost. 

28.  Hie  eoet  of  paving  over  maitit  should  not  be  included  in  esti- 
mating the  teproductioB  cost  of  a  water  plant  where  the  mains  were 
laid  before  the  paving  was  put  down. 

'Valuation'^ Overhead  expenses <--' Interest  during  constrtmtion. 

29.  Interest  during  construction  is  the  loss  of  money  sustained  by 
the  invetflors  during  the  oonstmctisft  peHod  which  has  to  be  recouped 
when  Uie  business  has  become  established,  and  hence  it  is  customary  to 
allow  this  item  of  cost  to  be  capitalized. 

Valuation  •^Overhead  expenses -^  Interest  during  construction. 

80.  In  estimating  the  reproduction  cost  of  a  water  system  an  allow- 
aaoe  was  made  for  interest  during  construction  at  the  rate  of  d  per 
cent  per  annum  during  one  half  of  the  estimated  construction  period. 

Valuation '^Ooing  costs. 

31.  In  estimating  the  reproduction  cost  of  a  water  system  no  allow- 
ance was  made  for  going  cost  i^re  a  tabulation  based  upon  the  orig- 
inal cost  of  the  properties  found  by  the  Commission,  the  actual  operat- 
ing expenses  and  earnings,  and  making  an  allowance  of  7  per  cent  for 
a  fair  return,  showed  a  surplus  rather  than  a  deficit. 

(RiLLiNO,  Commissioner,  dissents  in  separate  opinion  on  rehearing.) 
[February  12,  1917.] 

Complaint  against  water  rates  of  defendant;  order  fixing 
rates. 

The  Commission  found  the  fair  value  of  the  utility's  plant 
useful  in  its  public  service  upon  which  to  base  its  rate  of  •return 
in  addition  to  annual  operating  expenses  and  a  proper  allowance 
for  depreciation,  as  of  January  1,  1916,  to  be  $924,744. 

The  annual  d^reciation  was  fixed  at  $6,935.38,  a  sum  equal 
to  J  of  1  per  cent  of  the  fair  value. 

The  annual  operating  expense  was  fixed  at  $63,500. 

Appearances:  James  McLaren,  representing  borough  of  Ben 
Avon;  David  L.  Starr,  representing  borough  of  Bellevue;  Al- 
bert G.  LiddeU,  representing  borough  of  Avalon;  Edward  F. 
Duffy,  representing  borough  of  McKees  Kocks;  William  J.  Gra- 
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ham,  representing  borough  of  West  View ;  Alexander  E.  Ecclea, 
representing  Stowe  Township ;  William  B.  Dawson,  representing 
complainant;  William  Watson  Smith,  of  Gordon  &  Smith,  repre- 
senting Ohio  Valley  Water  Company. 

Rilling,  Commissioner:  On  December  30, 1914,  the  boroughs 
of  Emsworth  and  Ben  Avon  each  filed  a  complaint  against  the 
Ohio  Valley  Water  Company,  the  respondent  in  this  case,  alleg- 
ing that  the  rates  of  respondent  were  excessive  and  in  violation 
of  the  provisions  of  certain  ordinances  of  said  boroughs,  duly 
accepted  by  the  respondent,  in  which  ordinances  it  was  provided 
that  the  respondent  should  supply  water  to  the  said  bcnrougfas  and 
the  public  therein  at  certain  specified  rates. 

A  hearing  was  held  at  Harrisburg,  Pennsylvania,  on  April 
6,  1915,  at  which  time  the  complaint  of  Emsworth  was  with- 
drawn and  the  hearing  proceeded  with  the  single  complaint  of 
Ben  Avon.  Complainant  offered  no  testimony,  contending  that 
the  burden  of  proof  rested  upon  the  respondent. 

The  respondent  furnished  certain  evidence  in  support  of  the 
reasonableness  of  its  rates,  and  its  witnesses  were  duly  cross- 
examined  by  the  attorney  for  the  complainant. 

Before  any  report  was  made  by  the  Commission,  the  boroughs 
of  HcKees  Rocks,  Bellevue,  Avalon,  and  West  View,  and  the 
township  of  Stowe,  and  one  William  B.  Dawson,  a  resident  of 
Bellevue,  each  filed  a  complaint  alleging  that  the  rates  of  the 
respondent  were  excessive  and  unreasonable,  and  in  the  com- 
plaints of  McKees  Eocks  and  Bellevue  it  was  further  alleged 
that  said  rates  were  in  violation  of  certain  ordinances  or  con- 
tracts then  in  force  between  said  boroughs  and  said  respondent 

To  all  of  these  complaints  the  respondent  filed  its  several 
answers,  denying  the  allegations  of  unreasonableness  of  its  rates, 
and  alleging  that  the  contracts  and  ordinances  which  complain- 
ants alleged  to  have  been  violated  by  it  were  void. 

Testimony  was  taken  at  hearings  held  in  the  city  of  Pitts- 
burgh in  November  and  December,  1915.  At  these  hearings  all 
of  the  complainants  appeared  by  their  respective  counsel,  and 
the  said  W.  B.  Dawson  appeared  in  person.  It  was  agreed  by 
all  the  parties  that  all  of  the  relevant  and  material  testimony 

taken  at  said  hearings  should  be  considered  by  the  Ccmmiission 
P.U.R.1917C, 


Digitized  by 


Google 


BBN  AVON  BOKOUQH  v.  OHIO  VALLEY  WATER  CO.  395 

in  all  the  cases  then  pending  before  it  Objections  were  made  to 
the  testimony  taken  at  the  hearing  on  April  6,  1915,  when  the 
single  complaint  of  Ben  Avon  was  pending  before  the  Commis- 
sion, and  therefore  it  is  con[8idered  only  in  connection  with  the 
complaint  of  Ben  Avon* 

From  the  evidence  we  find  the  following  facts: 

FACTS. 

1.  The  Ohio  Valley  Water  Company,  the  respondent,  was 
originally  incorporated  on  April  8,  1903,  as  the  West  Park 
Water  Company,  under  the  provisions  of  the  Act  of  General 
Assembly  approved  April  29,  1874,  and  its  supplements.  Its 
name  was  changed  on  June  22,  1904,  to  the  Ohio  Valley  Water 
Company.  The  borough  of  IfcKees  Rocks  was  named  in  its 
charter  as  the  district  in  which  it  was  to  carry  on  its  business. 
Since  its  incorporation  the  respondent  has  by  purchase,  merger, 
or  consolidation  acquired  several  other  water  companies  doing 
business  in  McKees  Bocks  and  adjoining  districts,  so  that  at 
the  time  the  several  complaints  were  filed  it  was  the  only  water 
company  supplying  water  to  the  public  in  boroughs  and  town- 
ships hereinafter  named. 

2.  The  Ohio  Valley  Water  Company  was  originally  incorpo- 
rated with  a  capital  stock  of  $10,000,  which  was  on  June  25, 
1903,  increased  to  $1,000,000,  which  is  all  issued  and  outstand- 
ing, excepting  $24.76.  The  company  has  also  outstanding  a  5 
per  cent  bond  issue  of  $1,000,000.  On  January  1,  1915,  it  had 
outstanding  a  floating  indebtedness,  consisting  of  notes,  etc.,  of 
$110,000.  The  stocks  and  bonds  of  the  respondent  company 
were  issued  at  the  time  of  its  incorporation  and  in  effecting  the 
purchases,  merges,  or  consolidations  with  the  companies  ac- 
quired by  it,  and  in  the  payment  of  contracts  made  by  it  for  the 
ccmstruction  of  its  plant 

8.  The  company  is  the  owner  of  four  pieces  of  real  estate,  to 
wit: 

A.  A  piece  of  land  containing  about  9  acres  situated  at  the 
head  of  Neville  Island  in  the  Ohio  river  about  7  miles  below 
the  confluence  of  the  Allegheny  and  Monongahela  rivers.  These 
9  acres  of  land  consist  of  about  2  acres  of  high  land  at  the  head 
of  the  island,  and  about  7  acres  of  low  land  adjacent  thereto. 
All  of  this  low  land  is  above  low-water  mark  and  has  thereon  a 
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sand  bar  extending  out  into  the  river.  The  harbor  line  paaaet 
through  this  low  land.     ^ 

B.  About  6.36  acres  of  land  hi  Stowe  township. 

C  About  2.75  acres  of  land  in  Bellevue. 

D.  A  lot  30  by  110  in  West  View. 

The  respondent  also  has  certain  rights  of  way,  permitB,  etc., 
used  by  it  and  necessary  in  the  construction  and  operation  of  its 
plant,  for  which  it  paid  $4,898. 

4.  The  several  districts  served  by  the  Ohio  Valley  Water 
Company  are  all  located  in  Allegheny  county,  Pennsylvania, 
adjacent  to  one  another;  McKees  Rocks  borough  and  Chartiers 
and  Stowe  townships  lying  south  of  the  Ohio  river;  and  Belle- 
vue, Avalon,  Ben  Avon,  Emsworth,  and  West  View  boroughs  and 
Ross  township  lying  north  of  the  Ohio  river. 

5.  The  main  punning  station  of  the  respondeat  is  located  on 
the  2  acres  of  high  land  at  the  head  of  Seville  Island.  It 
secures  its  supply  of  water  from  forty-two  wells,  of  which  thirty- 
two  are  located  on  tiie  sand  bar  in  the  Ohio  river,  between  the 
harbor  line  and  low-water  mark.  The  remaining  ten  wells  are 
located  in  the  bank  channel,  so-called,  south  of  and  between  said 
Neville  Island  and  Davis  Island.  These  wells  are  drilled  to  the 
rock,  having  a  depth  of  from  28  to  35  feet.  The  respondent  com- 
pany was  permitted  by  the  War  Department  of  the  United  States 
government  to  drill  these  wells  below  the  harbor  line.  The 
water  is  pumped  from  lliese  wells  into  a  receiving  well  or  cistern, 
from  which  it  is  again  pumped  through  large  mains  into  two 
reservoirs. 

One  of  these  reservoirs  is  located  on  the  land  ow&ed  by  the 
company  in  Stowe  township,  on  the  south  side  of  the  Ohio  river, 
and  is  elevated  to  such  a  height  that  the  water  flows  by  gravity 
to  supply  the  public  in  McKees  Rocks  borough  and  part  of  Char- 
tiers  and  Stowe  townships.  The  other  reservoir  owned  by  the 
company  is  in  Bellevue.  The  greater  part  of  Bellevue,  Avalon, 
Ben  Avon,  and  Emsworth  are  supplied  by  gravity  frotn  this 
Bellevue  reservoir,  as  well  as  from  the  general  pressure  from  the 
main  pumping  station.  Adjacent  to  the  Bellevue  rteservoir 
there  is  an  auxiliary  pumping  station  frcmi  which  water  is 
pumped  into  a  standpipe,  100  feet  in  height  and  16  feet  in 
diameter,  erected  on  tlie  lot  owned  by  the  respondent  in  West 
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View.  Eoes  township,  West  View,  and  part  of  Belleviie  are  sup- 
plied from  this  standpipe  by  gravity.  The  repiunping  of  the 
water  to  this  standpipe  is  rendered  necessary  on  account  of  the 
elevation  of  the  district  supplied  by  it. 

6.  The  source  of  respondent's  subterranean  water  supply  was 
not  clearly  shown.  Witnesses  testified  that  water  of  like  amount 
might  be  secured  at  other  places  along  the  Ohio  river,  but  at 
no  place  is  so  great  an  amount  of  water  secured  by  drilling  wells. 
The  M<mongahela  Water  Company  at  Esplen,  a  short  distance 
above  !N'eviIle  Island,  could  not,  through  its  drilled  wells,  secure 
a  like  amount  From  the  character  of  respondent's  water  sup- 
ply it  is  apparent  that  it  could  not  be  secured  from  the  raw  river 
water  unless  the  same  had  undergone  a  thorough  process  of  filtra* 
tion.  The  water  in  the  Ohio  river  is  contaminated  by  sewage 
and  is  unfit  for  domestic  nse.  ^o  objection  was  made  by  the 
complaimuoits  to  the  character  of  the  water  supplied  by  the  re- 
spondent The  supply  of  water  secured  from  the  respondent's 
wells  is  sufficient  for  its  present  needs,  and  if  an  increased  sup- 
ply is  needed,  it  may  be  obtained  by  drilling  additional  wells. 

7.  In  1913  the  Ohio  Valley  Water  Company  purdiased 
101,570  shares,  more  than  97  per  cent  of  the  outstanding  stock 
of  the  Monongahela  Water  Company.  This  company  was  sup- 
plying water  to  the  public  in  McEees  Bocks  borough  and  in  a 
portion  of  Chartiers  and  Stowe  townships  in  competition  with 
the  Ohio  Valley  Water  Company.  As  soon  as  the  Ohio  Valley 
Water  Company  secured  control  of  the  Monongahela  Water  Com- 
pany by  the  purchase  of  this  stock,  its  rates  were  made  equal  to 
the  rates  of  the  Ohio  Valley  Water  Company,  and  all  of  its 
assets  were  sold  and  the  proceeds  thereof  have  practically  all 
been  distributed  to  its  stockholders.  The  corporation  has  not 
been  dissolved.  The  mains  of  the  Monongahela  company  in 
McEees  Rocks  borough  and  in  Stowe  and  Chartiers  townships 
were  acquired  by  the  Ohio  Valley  Water  Company,  and  con- 
nected with  its  own  mains,  and  are  now  used  in  supplying  its 
patrons.  A  large  part  of  the  mains  acquired  by  the  Ohio  Valley 
Water  C<Mnpany  from  the  Monongahela  company  are  parallel 
to  its  own  mains  and  are  used  by  it,  although  at  the  present  time 
they  exceed  the  demands  made  thereon.  Such  j^rallel  mains, 
however,  enable  the  respondent  to  furnish  better  fire  service,  and 
P.U.R.1917C. 
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as  the  territory  about  Mc"Kees  Rocks  is  built  up  and  the  service 
of  the  respondent  extended  thereto,  such  parallel  mains  can  be 
used  as  supply  lines, 

8.  By  a  contract  made  April  4,  1905,  between  the  respondent 
and  McKees  Eocks,  one  of  the  complainants,  it  was  agreed  that 
the  rate  for  fire  hydrants  in  said  borough  should  be  $20  per 
year  per  hydrant,  and  that  the  said  contract  should  remain  in 
force  for  a  period  of  twenty  years,  unless  it  was  terminated  at 
the  end  of  ten  years  by  either  party  giving  a  notice  to  that  effect. 
Such  notice  was  not  given. 

9.  The  Ohio  Valley  Water  Company  has  in  all  98.96  miles 
of  mains  of  various  sizes;  6,293  of  its  patrons  are  supplied 
through  meters  and  1,734  are  on  a  flat-rate  basis.  In  the  six 
boroughs  served  by  the  respondent,  the  company  has  398  fire 
hydrants.  The  average  daily  consumption  of  water  for  the  year 
1914  was  3,896,438  gallons.  The  pumping  plant  of  the  respond- 
ent company  consists  of  two  independent  imits  which  each  have 
a  capacity  of  5,000,000  gallons  per  day.  The  reservoir  of  re- 
spondent in  Stowe  tovmship  has  a  capacity  of  6,200,000  gal- 
lons and  the  reservoir  in  Bellevue  has  a  capacity  of  1,700,000 
gallons. 

10.  The  population  of  the  six  boroughs  served  by  the  respond- 
ent company,  according  to  the  United  States  census  of  1910,  is 
as  follows: 

Avalon    4,317 

Bellevue    6^23 

Ben   Avon 1,828 

Emaworth     1,610 

McKees  Rocks 14,702 

West  View  1,626 

Total     30,306 

11.  The  most  of  the  meters  used  by  the  patrons  of  the  re- 
spondent company  have  been  supplied  and  paid  for  by  the  com- 
pany. In  some  instances,  however,  the  meters  were  paid  for 
by  the  consumers. 

12.  Prior  to  January  1,  1914,  the  rates  charged  by  the  re- 
spondent to  the  several  municipalities  for  both  private  and  pub- 
lic consumption  were  fixed  by  ordinance,  some  for  an  unlimited 
and  some  for  a  limited  period,  and  the  rates  varied  in  the  several 
municipalities  supplied.     In  some  of  the  municipalities  water 
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was  supplied  free  for  certain  municipal  purposes,  and  such  free 
service  supplied  at  the  proposed  rates  for  the  year  1914  would 
amount  to  more  than  $9,000. 

13.  In  order  to  equalize  its  rates  and  provide  increased  reve- 
nue, the  respondent  company  on  December  30,  1913,  filed  with 
the  Public  Service  Commission  and  posted  in  its  main  business 
oflSce,  a  new  schedule  of  rates  for  all  the  municipalities  supplied 
by  it,  such  rates  to  take  eflFect  as  of  "December  31,  1913. 

14.  The  respondent  during  the  year  1913  supplied  fire  service 
to  seven  municipalities  as  follows : 


No.  of 
Hydrants. 

Rate. 

Annual 
Revenue. 

lis 

40 
87 

40 
15 

39 

28 

40 

3 

38 

$20 
35 
25 

85 
25 

85 
35 
35 
25 

20 

$2,360.00 

Bellevue | 

$1,400.00 
925.00 

2,325.00 

Avalon • 

$1,400.00 
375.00 

1,775.00 

Ben  Avon  

1,365.00 

Bmsworth 

980.00 

West  View  | 

$1,400.00 
75.00 

1,475.00 

Stowe  Township   

760.00 

Total    

398 

........... 

$11,040.00 

15.  The  plant  of  the  Ohio  Valley  Water  Company  was  rea- 
sonably well  planned  and  constructed  in  a  substantial  manner, 
and  is  now  efficiently  serving  the  public. 

16.  The  following  is  a  statement  showing  the  schedule  of  rates 
of  the  Ohio  Valley  Water  Company  in  the  several  municipalities 
served  by  it  prior  to  December  31^  1913,  also  the  new  schedule 
of  rates  put  into  effect  December  31^  1913 : 

P.U.R.1917C. 


Digitized  by 


Google 


400 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 


S 

a 

00 
ki   . 


Is 
I 


888$  :   88  :   888 


^8888213 

888 


s 

g 

S888 

S8 

888  :  :  :  : 

» 

-SS9 

,      M« 

"~a  :  i  :  : 

CO 

F 

.-— < 

S8S88S^ 


888 


^  I 


88^^^iS^»8    888    8888888SS888S^8 

•  •^        ooo        o 


an 


SS    S    S 


SSS      8 


00  08  _'* 

s    s 


888 

eJcQCJ 


OOO  O 

888      S 


»6 

f 

P 


8^^88i!|l^8   88 


8S8 


8S888S^8 

fHi-ioJiaMiH     e 


8 

Si 


8 


8S^888il8id2^8    88 


888 


sssssses 

fHfHidldlOfH       o 

ftOfi 

8 


888 


P.U.R.19170. 


CB  *  jji 


Se 


ill 


-  jt  fif 


fci  15!  j^ 


bb9 

>fcij^. 


O  o 


^51 


'  CO  t^  ^  K  -4  S  S 
0)^       o 


^        «^0  W^*-g  U   y-^  ^  t-   rt   O 


^    OS'S 
I    -fc- 


^11 

a  eS 


F  V  s 

Si 


t    8 


s   pi.»  I 

OS     a  *- 

r      ^      ed  S 

i  ^C  i 

o    h^  o 

•n  «1>  S 


♦*  ?^  ^  ■=  s 

I  !=^  - 

^^  a 

"  -  "^  o 


2 
s 
a 

*^  "  -  "^    « 

^  T  ^     ^—        O 

Sow-* 

.a  OS     ^  M)  u'  9 

''  •"  i'Es- 


Digitized  by 


Google 


BEN  AVON  BOROUGH  v.  OHIO  VALLEY  WATER  CO. 


401 


1 


5 

U 

•a 
I 


m 


ssss 


38SS 


^1 


S    S3S    SS 


s 
s 


o  ^     e     *  o 

*»  D       -tat       w  *. 


-      E 


sss 


8S 


8  :SSS 


i:    9 


g    3S 


SS 


as 
8« 


!§  :3S:S 


^ 


g    SS 

14      «i» 


SS 

v4t4 


8    Stt 

^    ti 


SS 

used 


SS 


8  :SS:S 


*s-. 

S   8S  : 

Ss^ 

iS      id  n    ' 

ci^    — » 

o 

mm 

S          : 

a* 

A          : 

SS 


:S    En 


:S 


SS 


SS 


U.R.1&17C 


C  —  "^ 

w  c  a  M 

.  a  o  35 

'™   ,1* 


•*  ^ 


«  ^  L^  &  be 


n  »  w  ■-"  _-   . 


si 


S  '-■  S  i  P 
Q  SI'S  ■  3  *g=.«^ 


26   ^    '  ' 


Si 


Digitized  by 


Google 


402 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 


s 

8 

a 

Is. 

la 

^d 

» 

-1 

8 

£§ 

cii 

M  S! 

S"c  ^ 

03^ 

2 

1 

1° 

«  I 


3  i 


5 


St 


fs;^^§i?3 


8S8$8S$ 


93SiaS» 


S8S8888 


V  m 


Si 


P.U.IL1917C. 


iii 

a*  O  JL 


o  » 

MO  ? 

a 

t-    ^  ^ 

|^  =  a 


^  *  ^  5"  *r 


8a 
BO 


if 
II 

Si 

On 

H 


Digitized  by 


Google 


BBN  AVON  BOROUGH  v.  OHIO  VALLEY  WATER  CO. 


403 


P.UJ1.1917C, 


9S 

ss 

s     ts. 

38 

S 

g§ 

SS 

M     s 

m 

g 

•rooi 

SS 

i    5 

gs 

1 

s 

«^,s?^ 

5     s 

5: 

!; 

•>t.*a-s»ao»w9i 

1    ?^-  = 

i 

m 

DS 

ss 

f^       5 

S  : 

s 

1 

•n.iJ*s»ao»  ji»i 

Si 

r 

i£ 

1  i 

11 

i 

i 

Sf5 

9S 

^     ^ 

S]  : 

S 

•n.*a-j»a«>«»i 

^ 

i 

«5 

as 

S      8 

a^s 

a 

His 

^2 

n*ij-»ao»jtwi 

p 

s 

II 

i  i 

r 

1 

37 

88 

a     «i«8.  «! 

01.  iJ-wa  o»  J»ai 

r 

Si  1   s;s8 

gas    s|S' 

1 

1 

Of  «J 

P!* 

as  ^    « 

S: 

g 

^  a 

eo.  IJ  "J^a  0%  j»ai 

r" 

jag    s 

^  : 

i 

■m 

•80*  *I8  :»a  <n  JWA 

as 

S      9 

5    a 

5  : 

S! 

^  : 

1 

Si 

qS 

asias 

e      8 

^  : 

^ 

10.  *a  -oaa  <n  jb^ji 

m 

II 

!  1 

I: 

i. 

i" 

&« 

s  « 

Sj 

a 

5j 

asiss 

^  § 

3  : 

8 

a 

1 

90*  IJ  wa  o;  jn»i 

l«P 

*-  1 

ij 

1 

o 

8S 

ae 

s     e: 

e : 

e 

•9061  18   o^a 

ga 

IS 

g    i 

S  : 

0)  sqiaom  aadui^ 

S" 

S«5 

S      5^ 

Sj 

s 

ii     =  :§5:  i: 

§1 

i  i      «    =    s •     i •    8& 

^  iiiiiiiio 

Ii 

Si. 

o 

r- 

1 

1 

Digitized  by 


Google 


404 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 


18.     OPERATING  EXPENSES  FOR  THE  YEAR  1914. 


Item. 


Operating:  . 

Fuel    

Pumping  station  wages    .... 
Operating  wa^es  and  salaries 

Team  expense 

Oil,  packing  and  waste 

Water  testing 


Maintenance: 
Pipe  lines 


Boilers 

Pumps   

Pump  stations  . 

Bydrants 

Reservoirs 

Gas  engine   . . . . 
River  crossings 
Meters   


Administration,  general : 

Salaries  

Telephone,  printing,  stationery,  addressing,  etc. 

Damage  claims  and  legal   

Miscellaneous 


Fixed  charges: 

Taxes   

Insurance  . . . 


Total  annual  operating  expense 


Amount. 


$11,837.66 

7,496.24 

4,199.29 

292.90 

492.28 

260.00 


$1,577.35 

2,429.27 

3,648.16 

1,138.71 

157.45 

469.63 

419.32 

444.75 

389.93 


$13,100.08 
1,005.73 
3,469.73 
3,437.62 


$3,313.99 
281.30 


Total. 


$24^78.37 


10,674.57 


21,013.16 


3,595.29 


$59,861.39 


19.  Following  is  a  tabulation  showing  the  total  number  of 
gallons  of  water  pumped  by  the  respondent  during  the  year 
1915,  and  the  disposition  of  it: 


Disposition. 

<;^llons 

Per  Cent 
of  Total. 

Metered  service  

360,949,000 

61,783,000 

37,400,000 

1,092,000 

123,566,000 

57,000,000 
112,000,000 

374,283,740 

31.997 

Flat-rate  servicQ  ( estimated)    • 

6.477 

Hydrant  service  ( estimated)    

3.315 

Builders'  service  ( estimated) 

0.097 

Leakage  and  waste  in  flat-rate  service  (estimated) 

Flush   tanks  and  free  service  including   school- 

houses,  municipal  buildings,  fire-engine  houses, 

and  churches    (estimated)    

10.954 
5.053 

Pump  slippage    (estimated)    

9.928 

Pumpage  unaccounted  for :  due  to  losses  and  leak- 
age in  mains,  connections  and  service  lines,  and 
cleaning  of  reservoirs   ( estimated )    

33.179 

Total   pumpaire    

1,128,078,740  i          1 00.000 

«-win«>       ^■•MMmM^vf^y^ 

DISCUSSION. 

From  the  several  complaints  filed  in  this  ease  and  the  answers 
made  thereto,  as  well  as  from  all  the  evidence,  there  have  been 
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raised  for  determination  by  the  Commission,  two  main  questions, 
viz.: 

1.  What  is  the  fair  valuation  of  respondent's  plant  for  rate- 
making  purposes  ? 

2.  Having  ascertained  such  fair  valuation,  what  is  the  fair 
return  thereon  that  should  be  paid  to  the  respondent  after  allow- 
ing for  reasonable  expenses  of  operation  and  a  proper  deprecia- 
tion? 

In  addition  to  these  main  questions  others  are  raised  for  our 
determination,  and  w©  will,  under  their  appropriate  titles,  dis- 
pose of  these  before  considering  the  questions  of  fair  valuation 
and  return  thereon,  as  follows: 

1.  Validity  of  contracts  of  respondent  witb  McKees  Bocks 
and  other  boroughs  for  a  definite  term. 

2.  Cost  of  fire  service. 

3.  Free  service. 

4.  Meters. 

6.  Uniformity  of  rates  in  municipalities  served. 
6.  Minimum  charges. 

McKees  Rocks  Vontract 

[1]  In  April,  1905,  McKees  Rocks  made  a  contract  with  the 
respondent  wherein  it  was  agreed  that  the  rates  for  fire  hydrants 
as  q^ecified  tbetein  should  remain  in  force  for  twenty  years 
unlen  the  contract  was  terminated  at  the  end  of  ten  years  by 
the  giving  of  a  notice  to  that  effect.  Such  notice  was  not  given. 
The  respondent  by  its  schedule  of  rates  filed  to  take  effect  De- 
cember 31,  1913,  sou^t  to  increase  the  rates  specified  in  said 
contract.  McEees  Rocks  contends  tiiie  re^ondent  cannot  make 
any  increase  in  said  rates,  and  said  contract  must  be  carried  oxxi 
by  the  respondent  for  its  full  term. 

Can  ^  Public  Service  Commission  inquire  into  and  deter- 
mine the  reasonableness  of  rates  which  have  beai  fixed  by  a  con- 
tract for  a  definite  period,  which  contract  antedates  the  Public 
Service  Company  Law? 

In  the  case  of  Bellevue  v.  Ohio  Valley  Water  Co.  245  Pa. 
114,  91  Atl.  236,  wherein  the  court  had  before  it  for  construc- 
tion an  ordinance  fixing  for  an  indefinite  period  the  rates  for 
service,  the  supreme  court  said:  "The  contract  as  to  water  rates 
is  unlimited  in  time  being  coextensive  with  the  grant     Is  such 
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a  contract  binding  in  the  face  of  the  declared  statutory  policy  of 
the  law  that  the  Public  Service  Commission  shall  have  the  power 
to  inquire  into  and  determine  the  reasonableness  of  rates  in  all 
such 'cases?  This  question  was  answered  adversely  to  the  con- 
tention of  appellants  in  Turtle  Creek  v.  Pennsylvania  Water  Co. 
243  Pa.  415,  90  AtL  199.  We  did  not  then  decide  whether  a 
contract  between  a  borough  and  a  water  company  for  a  definite 
term  of  years  and  for  specified  rates  during  the  limited  term 
would  be  enforced  as  between  the  parties,  because  that  question 
was  not  then  raised  and  it  is  not  raised  now ;  so  that  this  will  be 
left  as  an  open  question  until  it  is  presented  in  concrete  form 
upon  the  facts  calling  for  a  decision  of  the  point '^ 

In  Turtle  Creek  v.  Pennsylvania  Water  Co.  243  Pa.  418,  90 
Atl.  199,  the  supreme  court,  considering  an  indefinite  contract, 
said:  "This  was  prior  to  the  Act  of  July  26,  1913,  P.  L.  1374, 
constituting  a  commission  with  supervisory  powers  over  public 
service  corporations,  since  which  time  we  have  not  been  called 
upon  to  consider  the  question.  The  effect  of  this  act  does  not 
enter  into  the  present  case,  and  will  not  be  considered.  The 
court  below  adhered  to  the  rule  of  our  own  cases  as  to  contracts 
for  definite  periods,  and  this  was  proper,  but  refused  to  extend 
the  rule  to  contracts  indefinite  as  to  meter  rates  and  unlimited 
as  to  time,  which  under  the  facts  was  a  correct  view  of  the  law.'^ 
.  On  page  420  the  -court  said :  "We  do  not  de^n  it  necessary 
for  the  purposes  of  this  case  to  discuss  and  decide  whether  a  con- 
tract between  a  borough  and  a  water  company  will  be  enforced 
if  its  provisions  have  the  effect  of  ousting  courts  of  their  juris- 
diction to  determine  what  is  reasonable  ccHnpensation  for  the 
public  service  rendered.  In  many  jurisdictions  it  has  been  held 
that  a  contract  as  to  rates  is  subject  to  modification  or  abrogation 
by  legislative  action,  either  direct  or  through  the  medium  of  a 
Commission.  Indeed,  it  must  be  conceded,  that  the  whole  trend 
of  modem  decision  is  in  this  direction,  but  we  have  not  been 
called  upon  in  Pennsylvania  to  finally  decide  to  what  extent  the 
doctrine  is  applicable  hercs,  and  since  under  the  facts  of  the  pres- 
ent case  it  is  not  necessary  to  do  so,  this  will  be  left  an  open 
question  for  future  determination." 

The  Public  Service  Company  Law,  approved  July  26,  1913, 
in  article  5,  §  3,  provides:     "Whenever  the  Commission  shall 

determine,  after  hearing,  had  upon  its  own  motion,  or  upon  com- 
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plaint,  that  the  rates,  fares,  tolls,  or  charges  established,  demand- 
ed, exacted,  charged,  or  collected  by  any  public  service  company 
or  companies,  for  any  service  rendered  or  furnished,  are  unjust 
or  unreasonable  or  inadequate,  or  are  unjustly  discriminatory  or 
unduly  or  unreasonably  preferential;  so  that  the  facilities 
or  service  furnished  or  rendered  by  any  public  service  company  or 
companies  are  unjustly  discriminatory,  or  unduly  or  unrea- 
sonably preferential;  in  favor  of  or  against  any  particular  per- 
son, corporation,  locality,  or  any  particular  kind  or  description 
of  traffic  or  service, — then  the  Conmiission  shall  determine,  and 
prescribe  by  a  specific  order,  the  maximum,  just,  due^  equal,  and 
reasonable  rates,  fares,  tolls,  and  charges  to  be  thereafter  estab- 
lished demanded,  exacted,  charged,  or  collected  for  the  siffl^ice 
to  be  performed."     [Laws  1913,  p,  1403,] 

The  enactment  of  the  Public  Service  Company  Law  provides 
for  a  new  policy  in  our  state  relating  to  public  utilities.  The 
control  and  supervision  of  such  utilities,  including  the  fixing  of 
the  reasonableness  of  their  rates,  is  committed  to  the  Public 
Service  Conmaission  created  by  such  law. 

Li  the  case  of  New  Jers^  Zinc  Co.  v.  Central  R.  Co.  P.U.R. 
1916D,  463,  this  Conmiission  held  that  a  contract  for  a  definite 
period  did  not  preclude  this  Conunission  from  inquiring  into  the 
reasonabl^iess  of  the  rates  fixed  therein. 

The  Supreme  Court  of  the  United  States  as  well  as  the  su- 
preme courts  and  the  commissions  of  many  states  have  held  that 
a  contract  made  with  a  public  utility  for  a  definite  period,  pre- 
scribing rates  for  its  service,  cannot  prevent  the  regulation  of 
the  rates  of  such  public  utility  by  the  duly  authorized  authority, 
and  this  is  true  even  if  such  contract  is  made  by  a  public  utility 
with  a  municipality,  and  it  will  be  presumed  that  all  such  con- 
tracts fixing  rates  are  made  subject  to  future  regulation  of  the 
rates  therein  specified  by  the  proper  regulating  authority. 

In  the  recent  case  of  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep.  428,  the  packing 
company  cm  June  17,  1905,  made  a  contract  specifying  rates  for 
the  shipment  of  certain  products  from  Kansas  City  to  New 
York,  which  contract  was  to  remain  in  force  for  a  period  of 
about  seven  months,  and  the  rates  therein  specified  were  the  law- 
ful rates  at  the  time  the  contract  was  made.  About  two  months 
after  this  contract  was  made,  the  Railroad  Company  filed  an 
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amendment  to  its  tariffs  according  to  law,  in  wfaicli  the  rates 
specified  in  said  contract  were  changed.  Justice  Day  in  writ- 
ing the  opinion  of  court  said: 

(Page  72)  "The  all-embracing  prohibition  against  either  di- 
rectly or  indirectly  charging  lees  than  the  published  rates  shows 
that  the  purpose  of  the  statute  was  to  make  the  prohibition 
applicable  to  every  method  of  dealing  by  a  carrier  by  whidi  the 
forbidden  result  could  be  brou^t  about/^ 

"The  Elkins  Act  proceeded  upon  broad  lines  and  was  evi- 
dently intended  to  effectuate  the  purpose  of  Congress  to  require 
that  all  shippers  should  be  treated  alike,  and  that  the  only  rate 
charged  to  any  shipper  for  the  same  service  under  the  sane  con- 
ditions should  be  the  one  established,  puUished,  and  posted  as 
required  by  law." 

(Page  80)  "It  is  strongly  urged  diat  there  is  nothing  in  the 
acts  of  Congress  r^^lating  interstate  commerce  which  can  ren- 
der illegal  the  contract  between  the  shipper  and  the  railroad  com- 
pany covering  the  period  from  June  to  Deeember,  1906.  The 
contract,  it  is  insisted,  was  at  the  l^al  publiriied  and  filed  rate, 
and  there  is  nothing  in  tiie  law  destroying  the  right  of  contract 
so  essential  to  carrying  on  business  such  as  the  petitioner  was 
engaged  in.  But  this  contrition  loses  sight  of  the  central  and 
controlling  purpose  of  the  law,  which  is  to  require  all  shippers 
to  be  treated  alike,  and  but  one  rate  to  be  charged  for  similar  car- 
riage of  frei^t,  and  that  the  filed  and  published  rate,  equally 
known  by  and  available  to  every  shipper.  •  .  .  lliere  is 
no  provision  excepting  special  contracts  from  (he  operation  of 
the  law." 

In  the  case  of  the  Home  Teleph.  &  Tel^.  Co.  v.  Lob  ibigeles, 
211  TJ.  S.  265,  63  L.  ed.  176,  29  Sup.  Ct  Eep.  50,  vrtierein  the 
city  by  an  ordinance  contract  for  a  definite  period  fixed  the  rates 
of  the  telephone  company  and  afterwards  sought  to  reduce  the 
same,  the  Supreme  Court  said: 

(Page  272)  "This  ordinance  enacted  by  the  city  council 
which  exercises  the  legislative  and  business  powers  of  the  city 
and  as  has  been  shown  the  charter  power  of  regulating  telephone 
service  and  of  fixing  the  charges,  contains,  it  is  contended,  the 
contract  whose  obligation  the  subsequent  ordinance  fixing  lower 
rates  impaired.     Two  questions  obviously  arise  here.     Did  tlie 

city  council  have  the  power  to  enter  into  a  contract  fixing  un- 
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alterably  during  the  term  of  the  franchise  charges  for  telephone 
service  disabling  itself  from  exercising  the  charter  power  of 
regulation?  .  .  .  The  surrender  by  contract  of  a  power  of 
government,  though  in  certain  well-defined  cases  it  may  be  made 
by  legislative  authority,  is  a  very  grave  act  and  the  surrender 
itself  as  well  as  the  authority  to  make  it  must  be  closely  scru- 
tinized. No  other  body  than  the  supreme  legislature  .  .  . 
has  the  authority  to  make  such  a  surrender,  unless  the  authority 
is  clearly  del^ated  tp  it  by  the  supreme  legislature.  The  gen- 
eral powers  of  a  municipality  or  of  any  other  political  sub- 
division of  the  state  are  not  sufficient.  Specific  authority  for 
that  purpose  is  required.  Thia  prc^position  is*  sustained  By  all 
of  the  decisions  of  this  court  which  will  be  referred  to  Hereafter, 
and  we  need  not  delay  further  upon  that  point*  •  .  .  But 
for  the  veiy  reason  that  such  a  contract  has  the  effect  of  extin- 
guishing pro  tanio  an  undoubted  power  of  govermment,  both  its 
existence  and  the  authority  to  make  it  must  clearly  and  umnis- 
lakably  appear  and  all  dpubts  must  be  resolved  in  favor  of  the 
continuance  of  the  power." 

In  the  case  of  Louisville  &  N.  R.  Co.  t.  Mottley,  219  IT.  S. 
467,  56  L.  ed,  297,  34  L.B.A.(N.S.)  671,  31  Sup.  Ct  Rep. 
265,  a  person  was  injured,  and  in  consideration  of  the  liquida- 
tion of  the  damages  for  the  injury  sustained  the  railroad  com- 
pany in  1871  entered  into  a  conti-act  with  the  person  injured, 
whereby  the  company  was  released  from  all  damages  in  consid- 
eration of  the  issuing  a  free  pass  during  the  lifetime  of  the  per- 
son injured.  This  contract  the  company  carried  out  and  per- 
formed tmtil  1906,  when  it  refused  to  issue  any  pass  on  account 
of  the  passage  by  Congi*ess  of  the  Interstate  Comm^ce  Act  of 
1887  and  the  amendment  thereto  of  June  29,  1906.  A  suit  was 
brought  against  the  railroad  company  for  specific  performance 
of  the  contract,  and  the  court  of  Warren  circuit  of  the  state  of 
Kentucky  entered  a  decree  directing  the  railroad  company  to 
comply  with  the  terms  of  the  contract,  which  decree  was  affirmed 
by  the  court  of  appeals.  On  an  appeal  being  taken  to  the  United 
States  Supreme  Court,  that  court  reversed  the  court  of  appeals. 
The  court  said: 

(Page  482)  "These  principles  control  the  decision  of  the  pres- 
ent question.  The  agreement  between  the  railroad  company  and 
the  Mottleys  must  necessarily  be  regarded  as  having  been  made 
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subject  to  the  possibility  that  at  some  future  time  Congress  might 
so  exert  its  whole  constitutional  power  in  regulating  interstate 
coDMnerce  as  to  render  that  agreement  unenforceable  or  to  im- 
pair its  value.  That  the  exercise  of  such  power  may  be  ham- 
pered or  restricted  to  any  extent  by  contracts  previously  made 
between  individuals  or  corporations  is  inconceivable.  The  fram- 
ers  of  the  Constitution  never  intended  any  such  state  of  tilings 
to  exist.     •     •     • 

(Page  486)  "In  our  opinion  the  relief  asked  for  by  the  plain- 
tiffs must,  upon  principle  and  authority,  be  denied.  That  the 
railroad  company  rightly  refused  after  the  passage  of  the  Com- 
merce Act  further  to  comply  with  the  agreement  of  1871  and 
that  the  decree  requiring  performance  of  its  provisions  by  issu- 
ing annual  passes  wfts  erroneous/* 

In  the  case  of  the  Chicago,  B.  &  Q.  R  Co.  v.  Nebraska,  170 
U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct  Rep.  513,  where  the  city 
of  Omaha  and  the  railroad  company  had  made  a  contract  pro- 
viding for  the  building  of  a  viaduct  in  the  city  of  Omaha,  and, 
after  the  making  of  such  contract,  the  state  enacted  a  statute 
changing  the  terms  of  the  contract  with  reference  to  the  duty  of 
keeping  the  viaduct  in  repair,  the  Supreme  Court  of  the  United 
States  held:  (Page  72)  "Usually  where  a  contract  not  contrary 
to  public  policy  has  been  entered  into  between  parties  competent 
to  contraot,  it  is  not  within  the  power  of  either  party  to  with- 
draw from  its  terms  without  the  consent  of  the  other;  and  the 
obligation  of  such  contract  is  otmstitutionally  protected  from  hos- 
tile legislation.  Where,  however,  the  respective  parties  are  not 
private  persons,  dealing  with  matters  and  things  in  which  the 
public  has  no  concern,  but  are  persons  or  corporations  whose 
rights  and  powers  were  created  for  public  purposes^  by  legisla- 
tive acts,  and  where  the  subject-matter  of  the  contract  is  one 
which  affects  the  safety  and  wdf are  of  tiie  public,  other  princi- 
ples apply.  Contracts  of  the  latter  description  are  held  to  be 
within  the  supervising  power  and  control  of  the  l^slature 
when  exercised  to  protect  the  public  safety,  health,  and  morals, 
and  that  clause  of  the  Federal  Constitution  which  protects  con- 
tracts from  legislative  action  cannot  in  every  case  be  success- 
fully invoked.  The  presumption  is  that,  ^hen  such  contracts 
are  entered  into,  it  is  with  the  knowledge  that  parties  cannot,  by 
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making  agreements  on  subjects  involving  the  rights  of  the  public, 
withdraw  such  subjects  from  the  police  power  of  the  legislature." 

In  the  case  of  Milwaukee  Electric  E.  &  Light  Co.  v.  Railroad 
Commission,  238  U.  S.  174,  59  L.  ed.  1254,  P.U.R1915D,  591, 
35  Sup.  Ct  Rep.  820,  wherein  the  Supreme  Court  of  the  United 
States  affirmed  the  decision  of  the  supreme  court  of  Wisconsin, 
it  appeared  that  a  franchise  contract  for  a  definite  period  had 
been  granted  to  the  railway  company  fixing  the  rates  to  be 
charged.  # 

The  Railroad  Commission  of  Wisconsin  sought  to  reduce  these 
fares,  and  the  supreme  court  of  that  state  upheld  the  action  of 
the  Commission. 

Justice  Day  of  the  Supreme  Court  of  the  United  States  de- 
livered the  opinion,  and  inter  alia  said : 

(Page  180)  "The  fixing  of  rates  which  may  be  charged  by 
public  service  corporations,  of  the  character  here  involved,  is  a 
l^islative  fimction  of  the  state,  and  while  the  right  to  make 
contracts  which  shall  prevent  the  state  during  a  given  period 
from  exercising  this  important  power  has  been  recognized  and 
approved  by  judicial  decisions,  it  has  been  uniformly  held  in 
this  cburt  that  the  renunciation  of  a  sovereign  right  of  this  char- 
acter must  be  evidenced  by  terms  so  clear  and  unequivocal  as  to 
permit  of  no  doubt  as  to  their  proper  construction.  This  propo- 
sition has  been  so  frequently  declared  by  decisions  of  this  court 
as  to  render  unnecessary  any  reference  to  the  many  cases  in 
which  the  doctrine  has  been  affirmed.  The  principle  involved 
was  well  stated  by  Mr.  Justice  Moody  in  Home  Teleph.  &  Teleg. 
Co.  V.  Los  Angeles,  211  U.  S.  265,  273,  53  L.  ed.  176,  182,  20 
Sup.  Ct.  Rep.  50." 

(Page  182)  "It  is  true  that  this  court  has  repeatedly  held 
that  the  discharge  of  the  duty  imposed  upon  it  by  the  Constitu- 
tion to  make  effectual  the  provision  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  a  contract,  requires  this  court 
to  determine  for  itself  whether  there  is  a  contract,  and  the  extent 
of  its  binding  obligation;  and  parties  are  not  concluded  in  these 
respects  by  the  determination  and  decisions  of  the  courts  of  the 
state.'* 

In  the  case  of  Manitowoc  v.  Manitowoc  &  N.  Traction  Co. 
145  Wis.  13,  140  Am.  St.  Rep.  1056,  129  N.  W.  925,  the  Su- 
preme Court  of  the  United  States  approved  the  language  j)f  the 
Wisconsin  supreme  court,  from  which  court  the  appeal  was  talOj^l^ 
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which  language  is  as  follows:  '^o  specific  authority  having 
been  conferred  on  the  city  to  enter  into  the  contract  in  ques- 
tion, the  right  of  the  state  to  interfere  whenever  the  public  weal 
demanded  was  not  abrogated.  The  contract  remained  valid  be- 
tween the  parties  to  it  until  such  time  as  the  state  saw  fit  to 
exercise  its  paramount  authority,  and  no  longer.  To  this  extent, 
and  to  this  extent  only,  is  the  contract  before  us  a  valid,  sub- 
sisting obligation.  It  would  be  unreasonable  to  hold  that  by  en- 
acting [statutes]  the  state  intended  to  surrender  its  governmental 
power  of  fixing  rates.  That  power  was  only  suspended  until 
such  time  as  the  state  saw  fit  to  act.'^ 

The  courts  and  Coiomissions  in  the  following  cases  have  been 
equally  clear  in  upholding  the  principle  that  a  rate  contract  for 
either  a  definite  or  indefinite  period  is  not  impaired  by  the  exer- 
cise of  the  regulatory  authority  on  rates  by  the  state  either  di- 
rectly or  through  a  Commission  appointed  for  that  purpose: 
Re  Rhinelander  Power  Co.  (Wis.)  P.IT.R.1915A,  652;  Ex  parte 
Hydro-Electric  Light  &  P.  Co.  (Ind.)  P.U.K.1915C,  356;  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Menasha  Wooden  Ware 
Co.  159  Wis.  130,  L.R.A.1915F,  732,  150  N.  W.  411;  Yeat- 
man  v.  Towers,  126  Md.  513,  P.U.R.1915E,  811,  95  Atl  158; 
Sausalito  v.  Marin  Water  &  P.  Co.  (Cal.)  P.ir.R.1916A,  244; 
Odd  Fellows'  Cemetery  Asso.  v.  San  Francisco,  140  Cal.  226, 
73  Pac.  987;  Landon  v.  Lawrence  (Kan.)  P.U.R.1915E,  763; 
Pinney  &  B.  Co.  v.  Los  Angeles  Gas  &  E.  Corp.  168  Cal.  12, 
L.R.A.1915C,  282,  141  Pac.  620,  Ann.  Cas.  1915D,  471;  North 
Wildwood  V.  Public  Utilities  Comrs.  88  N.  J.  L.  81,  P.U.R. 
1916B,  77,  95  AtL  749. 

We  might  extend  the  list  of  citations  upon  this  question  to 
sustain  our  conclusion. 

The  supreme  court  held  in  Bellevue  v.  Ohio  Valley  Water 
Co.  245  Pa.  114,  91  Atl.  236,  that  a  contract  for  an  indefinite 
period  cannot  be  sustained.  Before  the  enactment  of  the  Pub- 
lic Service  Company  Law  in  Pennsylvania,  the  courts  had  up- 
held contracts  for  a  definite  period  wherein  rates  were  fixed,  for 
the  reason  that  the  state  had  not  through  any  agency  like  a  Pub- 
lic Service  Commission  caUed  into  action  its  latent  power  to  fix 
said  rates. 

But  now  having  created  such  a  Commission  and  vested  it  with 

full  powers  in  that  respect,  a  definite  contract,  like  an  indefinite 
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one,  should  give  way  whenever  the  rates  therein  prescribed  are 
determined  by  the  Commission  to  be  unjust  or  unreasonable  or 
inadequate,  or  are  unjustly  discriminatory  or  unduly  or  unrea- 
sonably preferential. 

We  are  therefore  of  opinion  that  the  contract  between  the 
borough  of  McKees  Eocks  and  the  Ohio  Valley  Water  Company, 
as  well  as  all  other  contracts  in  which  are  prescribed  rates  for 
service,  furnished  by  the  respondent  to  any  municipality,  whether 
such  contracts  be  for  a  definite  or  indefinite  period,  in  so  far  as 
they  attempt  to  fix  rates,  do  not  prevent  this  Commission  from 
determining  whether  or  not  they  are  just,  reasonable,  or  ade- 
quate. 

Cost  of  Fire  Service. 

[2]  One  of  the  problems  before  the  Conmiissi^n  in  this  case 
is  to  ascertain  the  amount  to  be  paid  for  fire  service  by  the  sev- 
eral municipalities  served  by  tiie  respondent  as  compared  with 
the  amount  to  be  paid  for  all  its  other  service,  in  order  that  the 
T6Bp(mdent  may  receive  from  each  service  the  proper  pro  rata 
share  of  the  gross  revenue  required.  For  the  purpose  of  deter- 
mining this  question  we  will  classify  the  service  rendered  into 
two  kinds ;  viz.y  fire  service  and  general  service.  The  fire  serv- 
ice includes  all  service  rendered  by  respondent  to  the  several  mu- 
nicipalities served  by  it  for  fire  protection,  and  the  general  serv- 
ice includes  all  the  other  service. 

The  character  <rf  the  fir©  service  is  materially  different  from 
the  general  service  in  that  it  consists  not  so  much  in  the  amount 
of  water  actually  mpplied,  as  it  does  in  its  ability  and  readiness 
to  serve.  The  puxpose  of  this  service  is  to  afford  proper  fire  pro- 
tection to  the  several  municipalities  by  the  installation  of  a  suita- 
ble number  of  properly  constructed  fire  hydrants,  properly  lo- 
cated and  connected  with  and  supplied  from  the  mains  of  the 
company  of  suitable  strength  and  size.  These  mains  are  Sup- 
plied with  water  from  the  main  pumping  station,  which  must 
be  of  such  strength,  character,  size,  and  power  that,  with  the  aid 
of  the  fire  department  of  the  several  municipalities  and  their 
facilities,  proper  fire  protection  may  be  had  at  all  times. 

While  fire  hydrants  are  r^ularly  tested  and  in  so  doing  a 
small  amount  of  water  is  used,  a  water  company  is  not  callod 
upon  otherwise  to  supply  water  for  fire  protection  except  in  case 
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of  fire.  The  amount  of  water  required  can  never  be  determined 
in  advance.  The  company  must,  however,  hold  itself  in  readi- 
ness every  hour  in  the  day  and  every  day  in  the  year  to  meet  the 
demands  which  may  be  made  upon  it  The  service,  therefore, 
consists  of  not  what  it  actually  fumi^es,  but  what  it  may  be 
called  upon  to  supply,  or  it  may  be  more  properly  stated, — it 
must  stand  ready  to  serve. 

We  should  bear  in  mind,  however,  that  in  the  general  service 
a  large  number  of  consumers  are  supplied  with  water  in  varying 
quantities.  These  require  an  investment  for  plant  facilities  and 
additional  work  and,  therefore,  a  greater  proportional  expense  is 
attached  to  the  general  service  than  to  the  fire  service. 

The  cost  of  fire  service  is  paid  by  the  municipality  out  of  its 
revenue  raised  by  general  taxation,  and  therefore  the  burden 
falls  upon  the  property  owners  whether  they  are  consumers  of 
water  or  not  A  general  service  is  paid  for  only  by  those  who 
consume  water,  and  in  some  instances  these  pay  no  taxes  to  the 
municipality.  Under  the  theory  of  rate  regulation,  the  charges 
of  respondent  should  be  imposed  upon  the  consumers  according 
to  the  service  rendered.  In  the  classification  of  fire  and  general 
service  if  the  amount  paid  for  either  is  too  low,  the  other  must 
necessarily  be  correspondingly  too  high. 

An  efficient  water  company  properly  maintained  furnishing  a 
good  supply  of  water  is  a  good  asset  to  a  municipality.  It  adds 
to  the  value  of  all  the  property  therein.  While  fire  service  may 
only  protect  directly  the  building  and  personal  property,  indi* 
rectly  and  individuaUy,  it  is  of  benefit  to  the  vacant  property 
owners  and  to  the  entire  community,  and  therefore  a  proper  pro-, 
portional  sum  should  be  paid  out  of  the  general  revenue  of  the 
municipality  for  fire  service. 

Heretofore  the  charges  for  the  fire  service  of  the  respondent 
have  been  based  on  a  fixed  sum  per  annum  per  hydrant,  and 
these  charges  were  specified  in  franchise  ordinances  or  contracts 
made  between  the  several  municipalities  -and  the  respondent 
These  contracts  we  have  elsewhere  in  this  report  held  could  not 
be  enforced  if  the  rates  therein  specified  were  found  to  be  unjust, 
unreasonable,  or  inadequate,  or  unjustly  discriminatory,  Or  im- 
duly  or  unreasonably  preferential. 

The  respondent  in  its  new  schedule  of  rates  complained  of 
has  recognized  the  principle  of  classifying  fire  service  as  a  sep- 
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arate  service,  and  has  fixed  a  certain  sum  per  annum  per  hydrant, 
and  has  materially  increased  the  amount  thereof.  No  evidence 
was  offered  that  such  charges  are  just  and  reasonable.  From  the 
evidence  it  appears  that  the  gross  amount  received  by  the  re- 
spondent for  its  fire  service  for  all  of  the  municipalities  served 
by  it  during  the  year  1915  under  the  proposed  rates  complained 
of  was  $14,081.81  out  of  the  total  of  gross  revenues  for  said  year 
of  $161,719.11.  This  sum  so  received  for  fire  service  is,  we 
think,  altogether  too  small  as  compared  with  the  amoimt  paid 
for  its  other  service,  and  we  axe  of  opinion  that  said  rates  are 
imjust,  unreasonable,  and  inadequate,  and  are  unjustly  discrimi- 
natory and  unduly  preferential,  and  result  in  placing  an  undue 
burden  upon  the  general  consumer.  We  are  of  the  opinion  that 
the  charges  for  fire  service,  in  order  to  be  just  and  reasonable, 
should  be  based  upon  the  amount  of  investment  that  is  required 
for  so  much  of  respondent's  plant  as  is  used  and  useful  for  its 
fire  service,  together  with  its  cost. of  maintenance  as  well  as  the 
proper  proportional  part  of  the  operating  expenses  and  depre- 
ciation. When  the  investment  which  is  rendered  necessary  to 
construct  that  part  of  respondent's  plant  which  is  used  and  use- 
ful for  fire  service  alaae  is  known,  with  its  cost  of  maintenance, 
and  the  proper  proportional  costs  of  operation  and  depreciation 
are  determined,  the  total  charges  for  fire  service  should  be  equiv- 
alent to  a  fair  return  thereon. 

In  the  case  of  Re  Charles  Town  Water  Co.  P.U.R1916D, 
725,  wherein  the  Public  Service  Commission  of  West  Virginia 
considers  the  subject  of  fire-hydrant  service,  it  held :  "This  is  a 
question  that  has  been  given  a  great  deal  of  consideration  by  the 
Commission.  It  is  generally  admitted  that  a  very  large  part 
of  the  cost  of  readiness  to  serve  in  waterworks  is  due  to  the 
necessity  for  larger  mains  for  fire  protection,  the  smaller  mains 
which  would  be  ample  for  domestic  and  commercial  purposes  not 
being  sufficient  for  fire  purposes.  Some  authorities  place  this 
percentage  as  high  as  70  per  cent  or  80  per  cent  of  the  original 
cost  of  mains ;  and  while  the  Commission  realizes  that  it  would 
not  perhaps  be  feasible  to  place  upon  the  municipality  the  entire 
cost  made  necessary  for  proper  fire  protection,  yet  the  munici- 
pality should  bear  a  greater  proportion  of  this  expense  than  it 
usually  does.  It  is  dear  that,  to  make  the  consumer  of  the 
water  bear  more  than  his  part  of  the  expense  of  being  ready  to 
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serve,  is  discrimination  against  him  and  in  favor  of  the  absent 
or  nonresident  landlord,  who  is  not  a  consumer  of  the  water  in 
his  personal  capacity,  but  who  gets  the  benefit  of  the  fire  protec- 
tion to  his  property  without  paying  in  any  way  other  than  his 
municipal  taxes  for  the  consumption  of  water." 

In  Re  Bound  Brook  Water  Co.  P.U.R.1915F,  1040,  the  New 
Jersey  Commission  held:  "From  the  analysis  made  above,  it  is 
clear  that  the  cost  of  furnishing  fire  protection  is  greater  than 
has  been  realized  by  either  the  company  or  the  municipal  authori- 
ties, and  the  failure  to  charge  for  each  class  of  service  approxi- 
mately in  accordance  with  its  proportionate  cost  results  in  an 
.  improper  discrimination  towards  other  classes  of  customers, 
[and]  the  Board  is  therefore  of  the  opinion  that  there  should 
be  some  increase  in  the  rate  charged  for  fire-protection  service." 

We  have  considered  all  the  testimony  offered  in  this  case,  in 
order  to  ascertain  the  amount  of  the  investment  required  for 
fire  service,  and  from  the,  fair  valuation  of  respondent's  plant 
have  determined  the  approximate  value  of  ^  much  thereof  as  is 
used  and  useful  for  fire  protection,  as  compared  with  the  approxi- 
mate value  of  that  part  used  for  its  general  service. 

[8]  We  have  also  carefully  considered  the  cost  of  mainte- 
nance, operating  expenses,  and  depreciation,  determining  there- 
from the  amount  that  should  be  charged  to  fire  service,  as 
compared  with  the  amount  chargeable  to  general  service.  Tak- 
ing into  consideration  these  values  and  amounts,  together  with 
the  conditions  surrounding  its  maintenance  and  operation,  in- 
cluding the  extent  and  character  of  the  territory  served,  the 
population  and  nature  of  the  fire  protection  required,  the  Com- 
mission has  reached  the  conclusion  that  the  municipalities  served 
by  the  respondent  should  pay  to  it  for  fire  service  not  less  than 
20  per  cent  of  its  gross  revenue. 

During  the  year  1913  respondent  received  for  its  fire  service 
under  the  contracts  then  existing  between  it  and  the  municipali- 
ties served,  the  sum  of  $11,040.  The  gross  revemie  during  the 
same  period  was  $120,879.09.  During  the  year  1914  the  re- 
spondent received  for  its  fire  service  under  its  proposed  rates 
put  into  effect  December  31,  1913,  $14,081.81.  The  gross  rev- 
enue during  the  same  period  was  $162,249.82.  These  sums  so 
received  for  fire  service  we  think  are  altogether  too  small  and 
inadequate,  and  result  in  placing  an  undue  burden  upon  the 
general  consumer.  >  j 
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We  have  elsewhere  in  this  report  reached  the  conclusion  that 
the  gross  revenue  of  the  respondent  should  be  $135,167.66.  Ap- 
pljdng  the  percentage  to  be  paid  for  fire  service  as  herein  deter- 
mined, the  several  municipalities  served  by  the  respondent  should 
pay  of  such  gross  revenue  the  sum  of  $27,033.53,  being  20  per 
cent  thereof. 

We  are  of  the  opinion  that  the  increased  amount  which  we 
require  to  be  paid  for  fire  service  is  more  equitable  and  reason- 
able, and  will  result  in  each  class  of  service  paying  its  proper' 
share  of  the  gross  revenue  of  the  company. 

[4]  In  order  that  the  gross  amount  to  be  paid  to  the  respond- 
ent for  its  fire  service  may  be  properly  distributed  between  the 
municipalities  served,  we  have  determined  the  number  of  miles 
of  mains  in  each  municipality  used  for  fire  service,  as  well  as  the 
number  of  public  fire  hydrants  therein,  and  have  apportioned  to 
each  municipality  its  proper  share  of  the  cost  of  fire  service, " 
based  upon  the  extent  of  the  fire  mains  and  fire  hydrants  in  each 
municipality.  This  distribution  is  shown  in  the  schedule  we 
have  hereinafter  set  forth. 

Free  Service. 

[5]  Under  the  theory  of  rate  regulation  of  public  utilities  as 
it  now  obtains  imder  the  provisions  of  the  Public  Service  Com- 
pany Law,  we  do  not  think  that  the  respondent  should  be  asked 
or  permitted  to  supply  any  free  service. 

There  is  no  service  rendered  by  the  respondent  that  does  not 
require  on  its  part  some  expense.  To  be  more  specific,  the  re- 
spondent is  at  some  expense  for  all  the  water  supplied  by  it,  and 
as  all  the  cost  and  expense  including  maintenance,  depreciation, 
and  operation,  together  with  a  fair  return  on  its  property,  must 
be  paid,  it  becomes  apparent  that  if  some  receive  free  service 
then  the  cost  of  such  free  service  is  a  loss  to  the  company  unless 
it  falls  upon  those  who  do  pay.  This  would  result  in  discrimi- 
nation. 

Charging  one  for  his  supply,  and  serving  another  free,  is  an 
unfair  practice  and  unjust,  and  in  violation  of  the  rule  against 
unreasonable  preferences  and  unjust  discriminations.  The  cost 
of  all  free  service  furnished  by  a  utility  is  reflected  in  the  rates 
paid  by  its  other  patrons. 

[6]  As  a  municipality  pays  for  its  service  out  of  its  general 
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revenue  raised  by  general  taxation,  if  such  municipality  receives 
any  free  service  or  any  service  for  less  than  its  fair  value,  the 
cost  thereof  must  naturally  fall  upon  those  who  pay. 

In  the  present  case  it  appears  from  the  evidence  that  a  large 
amount  of  free  service  was  annually  furnished  to  some  of  the 
municipalities  served  by  respondent.  This  is  neither  fair  to  the 
other  municipalities  who  do  not  receive  any  free  service  nor  to 
the  private  patrons. 

0  There  is  in  every  municipality  a  large  amount  of  property 
subject  to  general  taxation  which  does  not  pay  for  any  water 
service,  and  yet  this  same  property  is  receiving  the  general  bene- 
fit of  the  service  rendered  to  such  municipalities  by  the  public 
utility,  while  the  cost  thereof  is  placed  upon  private  consumers. 

The  following  cases  sustain  the  principle  that  the  respondent 
company,  being  a  public  service  company  subject  to  the  state 
regulation,  should  supply  no  free  service  or  any  service  for  any 
sum  less  than  what  is  determined  to  be  a  reasonable  rate:  Hoi- 
lister  v.  HoUister  W.  Co.  (Cal.)  P.U.K.1915D,  626;  Ke  Gal- 
veston Waterworks  Co.  (Ind.)  P.U.E.1915E,  31;  Knott  v. 
Southwestern  Teleg.  &  Teleph.  Co.  (Mo.)  P.U.E.1915E,  963; 
Melvem  Teleph.  Co.  v.  Carbondale  Teleph.  Co.  (Kan.)  P.U.R. 
1915B,  216 ;  Board  of  Education  v.  Guthrie  Gas,  Light,  Fuel 
&  Improv.  Co.  (Okla.)  P.I7.R1915B,  177;  Janesville  v.  Janes- 
ville  Water  Co.  7  Wis.  E.  C.  E.  628 ;  Leavenworth  v.  Leaven- 
worth City  &  Ft.  L.  Water  Co.  (Kan.)  P.U.E.1915B,  611; 
Ee  New  York  Teleph.  Co.  (K  J.)  P.U.E.1915D,  287;  Public 
Service  Electric  Co.  v.  Public  Utility  Comrs.  87  K  J.  L.  128^ 
P.TJ.E.1915C,  229,  93  Atl.  707;  Landon  v.  Lawrence  (Kan.) 
P.U.E.1916E,  763;  Farmington  Chamber  of  Commerce  v. 
Mountain  States  Teleph.  &  Teleg.  Co.  (N.  M.)  P.U.E.1915F, 
625;  Ee  Delaware  &  A.  Teleg.  &  Teleph.  Co.  (N.  J.)  P.TJ.E. 
1915F,  358;  Smith  v.  City  Water  Co.  ,(Wis.)  P.TJ.E.1916B^ 
1068. 

We  have  therefore  in  our  conclusions  held  that,  in  the  sched- 
ule of  rates  hereinafter  set  forth  for  respondent,  there  will  be 
included  all  the  service  of  every  kind  supplied  by  it  either  to  the 
municipalities  or  for  industrial  or  domestic  purposes. 

Meters. 

[7,  8]  From  the  evidence  it  appears  that  in  some  of  the  dis- 
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tricts  served,  meters  were  purchased  and  are  now  owned  by  the 
patrons  of  the  company.  In  other  districts  the  patrons  of*  the 
company  have  been  furnished  meters  by  the  respondent.  This 
state  of  facts  does  not  require  any  argument  to  convince  us  that 
a  discrimination  is  caused  thereby. 

It  is  now  generally  conceded  that  all  meters  should  be  owned 
by  the  utility.  They  are  as  much  a  part  of  its  facilities  as  its 
mains  or  pumping  station,  and  should  be  owned  by  and  under 
the  control  and  supervision  of  the  utility. 

The  courts  and  Commissions  in  other  states  have  uniformly 
held  that  a  water  company  should  furnish  meters  to  its  patrons. 
The  following  are  a  few  of  the  cases  to  which  we  desire  to  call 
attention:  Leavenworth  v.  Leavenworth  City  &  Ft.  L.  Water  Co. 
(Kan.)  P.U.R1915B,  621 ;  Glendale  v.  Title  Guarantee  &  T.  Co. 
2  Cal.  E.  C.  E.  989 ;  Janesville  v.  Janesville  Water  Co.  7  Wis. 
R  C.  E.  681;  Ee  Hudson  Water  Works,  3  Wis.  E.  C.  E.  138; 
Title  Guarantee  &  T.  Co.  v.  Eailroad  Commission,  168  Cal. 
295,  142  Pac  878,  Ann.  Cas.  1916A,  738;  Ee  Charles  Town 
Water  Co.  (W.  Va.)  P.U.E.1916D,  734;  Apple  v.  Brazil  (Ind.) 
P.U.E.1915C,  561 ;  Public  Service  Commission  v.  Water  Utili- 
ties (Mont)  P.U.E.1915E,  874. 

In  conformity  with  the  views  herein  expressed,  we  recommend 
that  the  respondent  should  within  a  reasonable  time  acquire  all 
the  meters  now  owned  by  any  of  its  patrons  at  a  reasonable  price. 
The  total  sum  expended  by  respondent  in  acquiring  such  meters 
will  be  a  proper  item  to  be  included  in  its  capital  account 

The  respondent  at  the  present  time  is  serving  a  limited  num- 
ber of  patrons  on  a  flat-rate  basis.  In  order  that  there  may  be 
uniformity  in  service  and  rates,  the  respondent  will  on  or  before 
January  1,  1918,  change. all  its  flat-rate  patrons  to  the  meter 
basis.  Until  such  change  is  made,  their  rates  to  remain  as  at 
present 

Uniformity  of  Rates  in  the  District  Served  by  Respondent. 

[9]  The  cost  to  the  Ohio  Valley  Water  Company  of  delivering 

water  to  the  several  municipalities  served  by  it  is  not  the  same. 

Water  can  be  supplied  to  the  south  side  of  the  river  cheaper 

than  to  the  north  side.    This  is  true  not  only  on  account  of  the 

additional  distance  and  the  topographical  conditions,  but  in  order 

to  reach  the  north  side  the  company  was  obliged  to  construct,  and 
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must  maintain,  two  12-inch  mains  under  the  Ohio  river  with 
the  accompanying  risks.  Each  succeeding  borough  on  the  north 
side  means  an  increased  distance  which  requires  not  only  addi- 
tional expense  for  mains  and  other  construction,  but  also  addi- 
tional power  to  supply  the  water  thereto. 

On  account  of  its  elevation,  the  cost  of  supplying  water  in 
West  View  borough  and  Ross  township  is  more  than  the  cost  in 
Bellevue  or  McKees  Eocks.  We  were  not  furnished  any  definite 
data  as  to  the  cost  of  delivering  water  in  the  several  municipali- 
ties supplied  by  the  respondent.  Evidence  was  furnished,  how- 
ever, to  the  effect  that  water  supplied  to  West  View  borough  and 
Ross  township  required  repumping,  and  the  approximate  cost 
thereof  was  given  as  well  as  the  approximate  amount  of  water 
required  to  be  repumped. 

Taking  into  consideration  that  the  water  furnished  by  the  re- 
spondent is  all  secured  from  the  same  source,  and  is  supplied  to 
the  several  contiguous  municipalities  embraced  in  one  general 
district,  without  any  great  difference  in  cost,  we  have  reached 
the  conclusion  that  all  the  rates  in  all  the  districts  served  by 
respondent  should  be  the  same.  There  are  no  such  substantial 
differences  in  circumstances  and  conditions  of  the  service  as  to 
justify  any  other  than  uniform  rates. 

Beady  to  Serve  Charges. 

[10,  11]  An  examination  of  the  evidence  discloses  that  the 
respondent  in  its  former  rates  had  a  minimum  charge  on  a 
yearly  basis  for  metered  service,  alike  for  all  sizes  of  meters 
in  the  following  districts: 

Bellevue    $  8.00 

Avalon 12.00 

Krasworth     12.00 

Ben   Avon 12.00 

Under  its  proposed  rates,  such  minimum  charges  are  put  on  a 

quarterly  basis  and  au  increase  made  therein.    They  are  alike  in 

all  of  the  districts  served  by  the  respondent,  varying,  however, 

according  to  the  size  of  the  meters  and  attachments  as  follows: 

i  or  f  inch  line,  one  attachment  to  main  and  one  faucet $  8.00 

^  or  f  inch  line,  more  than  one  attachment  or  faucet 15.00 

i  inch   line 18.00 

1  inch  line 28.00 

1^  inch  line    40.00 

li  inch  line     60.00 

2  inch  line     88.00 
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We  are  of  opinion  that  it  is  more  just  and  equitable  to  make 
what  is  termed  a  "ready  to  serve"  charge  in  the  place  of  a  so- 
called  "minimum"  charge.  The  ready-to-serve  charge  is  justi- 
fied on  the  ground  that  the  utility,  after  its  plant  is  once  con- 
structed and  ready  for  service,  may  ask  each  patron  to  pay  a 
reasonable  amount  based  upon  the  size  of  its  service  pipe,  in 
order  to  reimburse  the  utility  for  the  cost  of  so  much  of  its 
plant  as  is  required  to  enable  it  to  at  all  times  stand  ready  to 
serve  its  patrons. 

We  have  set  forth  in  the  schedule  which  we  have  prepared 
the  amount  of  ready-to-serve  charges  to  be  paid  by  its  patrons 
classified  on  the  basis  of  the  size  of  the  service  pipe.  These 
charges,  we  think,  will  protect  the  company  in  its  service,  and 
at  the  same  time  will  not  impose  any  unnecessary  burden  upon 
its  patrons. 

Valuatiotu 

There  was  furnished  to  the  Commission  evidence  of  the  fol- 
lowing: 

1.  Original  cost  of  respondent's  property  as  per  audit  made  by 

£.  Rickett  &  Company,  auditors  for  respondent,  amounting 

to   $2,045,391.54 

2.  Original  cost  of  respondent's  property  as  per  audit  made  by 

the  Willison  Audit  k  System  Company,  auditors  for  the 
complainants,  amounting  to 765,560.S2 

3.  Appraisal  or  estimate  made  by  Chester  and  Knowles,  engi- 

neers for  respondent,  of  the  reproduction  cost  new  less 
depreciation  of  respondent's  property,  amounting  to 1,S09,316.00 

4.  Appraisal  or  estimate  made  by  Gannett,  Hudson,  and  Miller, 

engineers  for  the  complainants,  of  the  reproduction  cost 
new  less  depreciation  of  respondent's  property,  amount- 
ing to   783,149.04 

5.  Estimate  made  by  Charles  A.  Wentworth,  engineer  for  the 

complainants,  of  the  cost  to  produce  new  the  physical  part 
of  respondent's  plant,  not  including  any  buildings,  real 
estate,  or  meters,  same  as  now  exist,  save  the  substitution 
of  a  more  modem  piunping  plant  in  place  of  the  existing 

one   (see  Wentworth  testimony,  page  193),  for   643,S76.26 

S.  Estimate  made  by  Mr.  Miller,  contractor  for  the  complain- 
ants, of  the  cost  of  erecUng  new  buildings  of  respondent 
company,  amounting  to  49,038.45 

The  following  is  a  detailed  statement  of  the  several  audits  and 

estimates  ahove  specified,  made  by  the  auditors  and  engineers: 
P.U.R.1917C. 
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4  The  engineers  for  the  complainants  and  respondent,  after  con- 
ferring and  considering  an  appraisal  of  reproduction  cost  new 
less  depreciation  of  respondent's  property,  made  by  Chester  and 
Fleming,  filed  with  the  Commission  an  agreement  signed  by 
the  respective  engineers  (see  exhibit  20)  wherein  it  is  stated 
that  the  appraisement  had  been  examined,  and  a  revised  simi- 
mary  thereof  had  been  agreed  upon  and  attached  to  said  agree- 
ment, excepting  as  to  four  items,  to  wit : 

1.  Value  of  real  estate. 

2.  Parallel  lines  of  Monongahela  Water  Company. 

3.  Cost  of  pavements  laid  after  mains. 

4.  Ooing  value. 

1^0  such  revised  summary  as  stated  in  said  agreement  was  of- 
fered in  evidence.  We  do  fizid  two  revised  summaries,  one 
made  by  the  engineers  for  complainants  and  one  by  engineers 
for  respondent,  in  which  each  set  forth  twenly-one  items.  In 
these  summaries  the  engineers  have  agreed  upon  the  first  nine 
items,  and  disagreed  upon  the  remaining  twelve.    The  following 

is  a  statement  of  said  two  summaries: 
P.U.R.i9l7a 
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In  addition  to  the  audits  and  appraisements  as  contained  in 
the  forgoing  summarieB,  there  was  also  a  large  amount  of  tes- 
timony offered  by  both  the  cctaiplainants  and  the  respondent  re- 
lating to  the  fair  value  of  respondent's  property.  We  have  duly 
considered  all  of  this  evidence,  also  the  general  character,  effi- 
ciency, and  general  construction  of  respondent's  plant,  its  orig- 
inal cost  of  construction,  earning  capacity,  the  reproduction 
cost  new  thereof  based  upon  the  fair  average  price  of  materials, 
property,  and  labor,  and  the  allowance  of  a  proper  depreciation 
thereof,  also  the  developmental  and  going-concern  value,  the 
suitability  of  the  plant  to  serve  the  public,  the  source  and  char- 
acter of  its  water  supply,  its  cost  of  operation,  revenues,  the 
value  of  its  stock  and  bonds,  its  general  indebtedness,  charters, 
franchises,  and  every  element  or  factor  affecting  its  fair  value. 

With  the  growth  and  development  of  governmental  r^ulation 
the  question  of  ascertaining  the  fair  value  of  the  property  of  a 
public  utility  for  rate-making  purposes  is  receiving  much  atten- 
tion and  provoking  much  discussion.  The  methods  and  stand- 
ards employed  are  not  always  the  same.  Many  expressions  of 
opinion  relating  thereto  are  found  in  the  several  reports  and 
text-books. 

In  Minnesota  Eate  Cases  (Simpson  v.  Shepard)  230  U.  S. 
454,  57  L.  ed.  1563,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18,  the  United  States  Supreme  Court 
said :  'It  is  clear  that  in  ascertaining  the  present  value  we  are 
not  limited  to  the  consideration  of  the  amoimt  of  the  actual  in- 
vestment If  that  has  been  reckless  or  improvident,  losses  may 
be  sustained  which  the  community  does  not  underwrite.  As  the 
company  may  not  be  protected  in  its  actual  investment  if  the 
value  of  its  property  be  plainly  less,  so  the  making  of  a  just 
return  for  the  use  of  the  property  involves  the  recognition  of  its 
fair  value  if  it  be  more  than  its  cost.'' 

(Page  434)  "The  ascertainment  of  that  value  is  not  con- 
trolled by  artificial  rules.  It  is  not  a  matter  of  formulas,  but 
there  must  be  a  reasonable  judgment  having  its  basis  in  a  proper 
consideration  of  all  relevant  facts." 

In  San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S. 
757,  43  L.  ed.  1161,  19  Sup.  Ct  Rep.  804,  the  United  States 
Supreme  Court  said:  *^What  the  company  is  entitled  to  demand 
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in  order  that  it  may  have  just  compensation  is  a  fair  return 
Tipon  the  reasonable  value  of  the  property  at  the  time  it  is  being 
used  for  the  public.^* 

The  greater  part  of  the  evidence  offered  by  the  parties  to 
enable  the  Commission  to  determine  the  fair  value  of  respond- 
ent's property  related  to  the  original  cost  of  construction  or  to 
the  cost  of  reproduction  new  less  depreciation  of  the  several  dif- 
ferent items  comprising  respondent's  plant,  each  being  consid- 
ered by  itself,  at  a  conference  of  engineers  representing  the  par- 
ties. Both  of  these  factors  are  of  much  assistance,  but  are  not 
conclusive  as  to  what  our  determination  should  be. 

In  some  of  the  elements  making  up  respondent's  property  the 
original  cost  may  be  a  proper  basis  on  which  to  fix  present  fair 
value.  The  reproduction  new  less  depreciation  cost  of  other  ele- 
ments may  reflect  their  fair  value.  Each  should  be  given  such 
consideration  as  it  may  be  entitled  to  in  connection  with  all  the 
other  elements  and  factors.  In  determining  the  fair  value  of 
respondent's  property,  we  have  made  due  allowance  for  a  proper 
depreciation  thereof  on  account  of  its  age  and  present  condi- 
tion. 

In  reaching  our  conclusion  we  have  considered  the  several 
items  contained  in  the  summary  of  audits  and  appraisements, 
both  the  tangible  and  intangible,  and  have  made  due  allowance 
for  the  same  in  arriving  at  the  fair  valuation  of  respondent's 
property  for  rate-making  purposes. 

[12]  We  have  not  allowed  any  amount  for  discount  or  broker- 
age,  for  the  reason  that  no  sufficient  evidence  was  furnished 
showing  that  any  sum  had  been  paid  by  the  respondent  for  that 
purpose. 

For  the  charters  and  franchises  there  was  originally  expended 
the  sum  of  $7,658.83.  The  engineers  or  complainants  and  re- 
spondent arrived  at  a  much  larger  sum  by  applying  a  certain 
percentage  to  the  plant  cost;  and  as  the  total  plant  cost  of  the 
different  engineers  does  not  agree,  their  cost  of  reproduction  on 
this  item  does  not  correspond. 

The  original  cost  of  constructing  the  wells  of  respondent  was 
$24,363.54.  A  few  of  the  wells  drilled  by  the  respondent  have 
been  abandoned,  and  new  wells  have  been  drilled  to  take  their 
places  to  meet  the  increased  supply  required.  From  the  evi- 
P.U.R.1917C. 
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desce  it  appears  that  improvements  have  been  made  in  the 
methods  now  used  for  drilling  wells,  reducing  the  cost  thereof. 

In  so  far  as  the  reservoirs,  standpipes,  machinery,  all  pipe 
lines  excepting  those  acquired  from  the  Monongahela  Water 
Company,  fire  hydrants,  meters,  horses,  wagon  and  motor  truck, 
tools  and  supplies,  telephone  equipment,  dwelling  houses,  oiSce 
furniture  and  fixtures  and  being  a  large  part  of  the  tangible 
property  of  respondent,  are  concerned,  there  is  a  material  differ- 
ence in  the  amount  .of  depreciation  that  should  be  allowed.  The 
amount  of  depreciation  on  such  items  as  reservoirs  and  stand- 
pipes  is  much  less  than  the  machinery  and  other  items.  The 
greater  part  of  these  items  have  been  in  use  for  some  years,  and 
many  changes  have  taken  place  since  they  were  first  acquired  or 
constructed.  The  cost  of  labor  and  materials  has  generally 
advanced.  Inventions  and  improvements  have  also  been  made. 
New  methods  are  employed  in  their  construction.  These  have 
all  been  considered  by  the  Commission. 

The  pumping  station  of  the  respondent  was  constructed  about 
thirteen  years  ago,  and  has  been  in  continual  operation  since 
that  time,  performing  the  service  required  of  it  From  the  evi- 
dence it  would  appear  that  it  was  well  constructed  and  that  good 
judgment  was  displayed  in  its  planning.  Great  improvements 
have  been  made  in  the  construction  of  pumping  stations,  and 
the  Commission  in  its  conclusions  has  given  due  consideration 
to  all  these  facts  and  made  due  allowance  for  the  same. 

[18]  The  four  pieces  of  real  estate  owned  by  the  respondent 
and  used  by  it  in  the  operation  of  its  plant  are  well  adapted  to 
the  purposes  for  which  they  were  required.  Sites  for  reser- 
voirs and  standpipes  require  that  they  be  not  only  properly 
located,  but  also  that  they  be  of  sufficient  size  and  of  proper  ele- 
vation. 

In  considering  the  value  of  these  several  pieces  of  property, 
it  will  not  do  to  base  the  same  upon  the  amount  at  which  other 
pieces  of  land  of  the  same  size  in  the  same  municipalities  can 
be  secured,  unless  it  is  shown  that  such  properties  meet  the  needs 
of  the  company.  Other  land  in  Stowe  township  or  in  Bellevue 
may  be  had  and  may  be  desirable  for  some  purposes,  but  would 
not  be  available  as  sites  for  reservoirs.  The  Commission  has 
tsikea  into  consideration  that  these  several  pieces  of  real  estate 
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of  the  respondent  meet  the  needs  for  which  they  were  acquired 
and  are  now  being  used. 

There  was  a  very  material  difference  in  the  evidence  offered  as 
to  the  value  of  the  land  owned  by  the  company  at  the  head  of 
Neville  Island,  on  which  the  pumping  station  and  wells  of  the 
company  are  located.  Witnesses  for  the  complainant  testified 
that  tke  valuation  of  the  2  acres  of  high  land  was  from  $2,000 
to  $3,000  per  acre,  and  have  placed  but  a  minimum  value  on 
the  7  acres  of  low  land.  Other  witnesses  placed  a  value  on  the 
9  acres  as  a  whole  from  $235,000  to  nearly  $300,000.  This  large 
amount  was  arrived  at  by  respondent's  witnesses,  for  the  reason 
that  respondent  is  able  to  secure  from  the  wells  drilled  on  said 
land,  the  large  supply  of  wholesome  water  required  by  it  to  serve 
the  public,  some  of  the  witnesses  taking  info  consideration  the 
expense  the  respondent  would  be  put  to  if  it  were  required  to 
construct  and  operate  a  filtration  plant  of  sufficient  capacity  to 
filter  its  water  supply. 

The  company  also  has  a  number  of  rights  of  way  which  it 
secured  at  the  time  its  plant  was  constructed  at  a  cost  of  a  little 
less  than  $5,000.  These  rights  of  way  are  all  necessary  and 
useful  in  the  operation  of  its  plant,  and,  with  the  growth  and 
development  of  the  territory  to  be  served,  are  of  increasing  value. 

[14]  In  so  far  as  the  mains  of  the  Monongahela  Water  Com- 
pany do  not  parallel  the  mains  of  the  respondent,  the  Commis- 
sion does  not  find  any  difficulty  in  determining  their  fair  value, 
as  they  are  both  used  and  usefuL  As  to  such  mains  of  the 
Monongahela  Water  Company  as  parallel  the  mains  of  the  re- 
spondent, it  appears  they  are  being  used  but  not  to  their  full 
value,  and  they  therefore  represent  an  excess  for  the  present 
needs  of  the  respondent.  These  parallel  mains,  however,  afford 
means  of  supplying  better  fire  service,  and  as  the  territory  of 
respondent  is  extended  they  will  also  be  useful  as  supply  lines. 
To  the  extent  that  they  are  now  being  used  and  useful,  the 
respondent  should  be  allowed  their  fair  value.  If  in  the  future 
they  are  used  to  their  full  capacity  the  respondent  should  be 
allowed  an  additional  amount  to  be  added  to  its  capital  account. 

[15]  As  to  the  cost  of  paving  over  mains  which  were  laid  after 
the  pavement,  we  think  this  item  represents  an  outlay  by  the 
respondent  for  which  it  should  b©  allowed  in  its  fair  valuation. 
P.U.R.1917C. 
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As  to  the  cost  of  paving  over  mains  which  were  laid  before  the 
pavement,  we  are  of  opinion  that  this  is  not  a  proper  item  to  be 
included  in  the  fair  valuation. 

This  Commission  in  its  recent  report  made  in  the  case  of 
Thayer  v.  Beaver  Valley  Water  Co.  P.U.K.1916E,  962,  held 
that  such  cost  of  repaving  should  not  be  included  in  the  fair 
valuation,  and  sustained  its  conclusions  by  the  decision  of  the 
United  States  Supreme  Court  in  the  case  of  Des  Moines  v.  Des 
Moines  Water  Co.  238  U.  S.  153,  59  L.  ed.  1244,  P.U.K.1915D, 
577,  85  Sup.  Ct.  Rep.  811,  as  well  as  the  conclusions  of  other 
commissions  x)n  this  subject 

The  summary  of  items  of  respondent's  plant  was  made  on 
October  1,  1915.  Between  that  date  and  January  1,  1916,  addi- 
tions have  been  made  amounting  to  $1,219.18,  and  these  we 
have  included  in  our  conclusions. 

[16]  For  the  items  of  working  capital  we  have  included  what 
we  consider  is  a  reasonable  amount  that  the  respondent  as  a 
public  utility  company,  considering  the  size  and  character  of 
its  business,  should  under  all  circumstances  require  in  order  that 
it  may  carry  on  its  business  and  render  sufficient  service  to  its 
patrons.  The  respondent  is  not  engaged  in  any  business  that 
requires  a  large  amount  of  ready  capital.  Its  annual  operating 
expenses  are  $63,500.  Its  receipts  are  payable  quarterly.  It 
has,  however,  a  number  of  employees  who  must  be  regularly  paid. 
In  its  repairing  and  construction  work  it  is  called  upon  to  make 
purchases  which  require  capital.  It  should  so  conduct  its  busi- 
ness as  to  maintain  its  credit,  and  should  have  on  hand  a  proper 
sum  that  it  may  buy  to  advantage  and  discount  its  bills,  and  we 
have  therefore  included  in  this  fair  valuation  what  we  consider 
a  reasonable  amount  for  working  capital. 

[17]  In  determining  the  fair  valuation  for  a  public  utility 
for  rate-making  purposes,  the  Commission  is  of  opinion  that 
there  are  certain  so-called  overheads  or  intangible  assets  that 
should  be  allowed.  These  consist  of  interest,  taxes,  and  insur- 
ance, administration  and  legal  expenses,  the  engineering  and 
contingencies  during  the  period  of  construction. 

The  fair  return  allowed  on  capital  when  invested  in  a  utility 
should  begin  with  the  investment  and  continue  while  it  is  actually , 
engaged  as  a  used  and  useful  utility.    During  the  period  of  con- 
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struction  of  a  plant  up  to  the  time  it  reaches  a  revenue-producing 
stage,  the  capital  invested  therein  should  be  allowed  a  proper  fair 
return.  During  this  same  period  there  are  necessary  taxes  and 
insurance  to  be  paid. 

The  plant  of  respondent  was  constructed  through  its  corporate 
organization  and  the  employment  of  proper  superintendents, 
legal  and  other  services.  The  respondent  also  required  in  the 
construction  of  its  plant  the  employment  of  competent  engineers. 
Unforeseen  contingencies  are  sure  to  arise  in  the  construction 
of  a  utility  in  addition  to  the  regular  items  that  can  ordinarily 
be  provided  for.  All  of  these  items  have  been  duly  considered 
by  the  Commission.  The  amount  to  be  allowed  therefor  may 
vary,  and  no  unchangeable  rule  to  ascertain  the  correct  amount  to 
be  allowed,  can  be  applied.  The  original  cost,  the  time  of  con- 
struction, its  general  character,  and  all  the  other  conditions  sur- 
roimding  the  construction  of  respondent's  plant  should  be  taken 
into  consideration.  The  Cotmmission  has  made  a  proper  allow- 
ance  for  all  of  these  items. 

[18]  The  respondent  company  has  outstanding  $1,000,000  of 
stock  and  a  5  per  cent  bond  issue  of  $1,000,000.  The  stocks 
and  bonds  of  the  respondent  were  issued  in  effecting  consolida- 
tions, mergers,  or  purchases  of  other  companies  whereby  the  re- 
spondent secured  its  rights  to  operate  in  the  several  municipali- 
ties now  supplied  by  it,  or  were  issued  in  payment  of  contracts 
made  for  the  construction  of  its  plant 

From  the  evidence  it  appears  that  the  stocks  and  bonds  in 
most  cases  were  issued  by  those  conferolling  the  respondent  com- 
pany at  that  time,  without  proper  regard  for  the  actual  value  of 
the  properties  or  stocks  acquired  or  the  work  done,  the  amount  of 
stocks  and  bonds  so  issued  in  most  cases  being  in  excess  of  the 
actual  values  received. 

In  most  instances  the  greater  part  of  the  stock  of  the  com- 
panies acquired  was  owned  or  controlled  by  the  same  persons 
owning  or  controlling  the  respondent  company.  These  parties 
were  therefore  in  effect  dealing  with  themselves.  It  also  appears 
that  the  contracts  for  constructing  the  plant  were  let  at  exces- 
sive figures  and  again  sublet  for  a  much  smaller  price.  The 
stocks  and  bonds  of  tjie  respondent  now  outstanding  are,  there- 
fore, of  little  assistance  to  us  as  a  guide  in  determining  a  fair 
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value  of  the  property  of  the  respondent  for  rate-making  pui> 
poses.  The  c(»nbined  amonnt  of  both  stocks  and  bonds  is  much 
greater  than  we  have  found  the  fair  value  of  the  respondent's 
property  to  be. 

The  sales  of  the  stocks  and  bonds  of  the  resp<mdent  company 
as  testified  to  by  aome  of  complainants'  witnesses  were  made 
under  such  circumstances  and  at  such  times  that  we  do  not  think 
they  reflect  the  correct  exchange  value  thereof  nor  furnish  a  rear 
sonable  basis  from  which  we  can  determine  a  fair  value.  We 
have,  however,  given  them  due  consideration  in  our  conclusions. 

The  Commission  has  reached  the  conclusion  that  the  aggregate 
fair  value  of  all  the  items  set  forth  in  the  said  summary  of  audits  . 
and  appraisements  which  have  been  allowed,  and  which  comprise 
the  entire  property  of  respondent  that  is  used  and  useful  in  the 
public  service  it  is  now  rendering  to  the  several  municipalities 
served  by  it,  is  $924,744,  and  that  sum  is  the  basis  upon  which 
its  rate  of  fair  return  should  be  computed. 

Operating  Expenses. 

For  the  twelve  months  ending  December  31,  1914,  the  total 
operating  expenses  of  the  respondent  company,  including  ordi- 
nary maintenance  and  repairing,  salaries,  etc.,  were  $59,861.39. 
This  did  not  include  any  allowance  for  depreciation  or  interest 
paid.  The  cost  of  operating  the  plant  as  shown  by  the  evidence 
taken  from  the  books  of  the  company  was  not  objected  to  by  the 
complainant,  and  from  an  examination  thereof  we  find  the  same 
to  be  reasonable  and  proper. 

On  account  of  the  increased  cost  of  labor  and  materials  at 
this  time,  the  operatijig  expenses  will  be  accordingly  increased, 
and  in  our  calculation  we  think  it  is  proper  that  we  should  add 
6  per  cent  to  the  total  cost  of  operation  for  the  year  1914,  mak- 
ing a  total  of  practically  $63,500  per  annum  as  the  cost  of  opera- 
tion of  the  respondent  company,  which  we  will  use  as  a  basis 
for  our  computation  in  determining  the  amount  of  gross  revenue 
of  respondent. 

Betum. 

[19, 20]  The  Commission  has  determined  that  the  respondent 
is  entitled  to  7  per  cent  on  the  fair  value  of  its  property  as  ascer- 
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tained  herein  as  a  fair  return  to  the  owners  over  and  above  its 
necessary  and  operating  expenses  and  depreciation.  The  annual 
operating  expenses  we  have  fixed  at  $63,500,  and  the  Commis- 
sion is  of  opinion  that  an  annual  sum  equal  to  f  of  1  per  cent 
of  the  fair  value  should  be  allowed  for  depreciation.  This 
amounts  to  $6,935.58,  which  added  to  the  operating  expenses  and 
fair  return  make  a  total  gross  annual  revenue  to  be  received  by 
the  respondent  as  follows : 

Fair  return  7%  $64,732.08 

Annual   operating  expenses    63,500.00 

Annual  depreciation,  f  of  1%  6,935.58 

Gross  revenue $135,167.66 

This  gross  revenue  is  to  be  collected  by  respondent  as  follows : 

From  fire  service $  27,033.53 

From  aU  other  service   108,134.13 

Total   revenue $135,167.66 

CONCLUSIONS. 

1.  All  contracts  made  by  the  respondent  wherein  any  rat^  for 
its  service  are  specified,  including  franchise  ordinances,  and 
whether- made  for  an  indefinite  or  a  definite  term,  and  whether 
made  with  a  municipality,  corporation,  partnership,  or  individ- 
ual, in  so  far  as  they  specify  rates  to  be  charged  for  services 
rendered  by  the  respondent  and  which  rates  have  been  deter- 
mined by  this  Commission  to  be  unjust,  unreasonable,  inade- 
quate, or  unjustly  discriminatory  or  unduly  or  unreasonably 
preferential,  shall  be  void ;  and  all  such  rates  so  specified  in  said 
contracts  shall  conform  with  the  schedule  herein  set  forth. 

2.  The  municipalities  receiving  fire  protection  served  by  the 
respondent  shall  pay  for  fire  service  an  amount  equal  to  20  per 
cent  of  the  gross  revenue  of  the  company.  The  cost  of  such  fire 
service  to  each  municipality  is  to  be  based  upon  the  number  of 
miles  of  mains  and  the  number  of  fire  hydrants  iu  the  several 
municipalities,  according  to  the  schedule  hereinafter  set  forth. 

3.  All  meters  shall  be  hereafter  owned  and  installed  at  the 
expense  of  the  respondent. 

4.  The  fair  value  of  the  respondent's  property  as  it  is  used 
and  useful  in  its  public  service,  upon  which  to  base  its  rate  of 
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return  in  addition  to  annual  operating  expenses  and  a  proper 
allowance  for  depreciation,  as  of  January  1,  1916,  is  $924,744. 

5.  The  rates  and  minimum  charges  contained  in  the  schedules 
filed  by  respondent  on  December  30,  1913,  to  take  effect  Decem- 
ber 31,  1913,  are  unjust,  unreasonable^  inadequate,  unjustly  dis- 
criminatory, and  unduly  and  unreasonably  preferential. 

6.  The  respondent  is  entitled  to  have  a  rate  of  return  upon 
the  fair  valuation  of  its  property  used  and  useful  as  herein 
found,  of  7  per  cent  over  and  above  its  necessary  annual  operat- 
ing expenses  and  a  proper  allowance  for  depreciation. 

7.  The  respondent  shall  be  allowed  an  annual  depreciation  of 
f  of  1  per  cent  of  the  fair  value  of  its  property,  to  wit,  $6,935.38. 

8.  The  schedule  of  rates  hereinafter  set  forth  shall  take  effect 
as  of  January  1,  1916.  All  of  the  services  rendered  by  the 
respondent  between  January  1, 1914,  and  January  1,  1916,  is  to 
be  paid  for  according  to  the  schedule  of  rates  filed  by  the  respond- 
ent with  the  Commission  on  December  30,  1913. 

In  accordance  with  the  findings  and  conclusions  of  this  report 
the  following  schedule  of  rates  has  been  formulated  to  provide 
the  necessary  revenue  for  respondent 

RATE   SCHEDULE. 

Ready  to  Serve  Schedule. 

For  all  service  except  public  fire  service  and  service  rendered 
en  the  fiat-rate  basis,  the  following  annual  ready-to-serve  charges 
shall  be  made: 

For  a    f "  ti4»  into  the  street  main   $    6.00  per  annum 

For  a    f "  tap  into  the  street  main    9.00  "  " 

For  a  1  "  tap  into  the  street  main  15^.00  "  ** 

For  a  W  tap  into  the  street  main   30.00  "  « 

For  a  2  "  tap  into  the  street  main   50.00  "  " 

For  a  3  "  tap  into  the  street  main   110.00  "  ** 

For  a  4  "  tap  into  the  street  main    200.00  "  ** 

For  a  6  "  tap  into  the  street  main   440.00  "  " 

Meter  Schedule. 

All  service  of  whatever  kind  rendered  by  the  respondent  to 
its  patrons  shall  be  on  the  meter  basis  on  and  after  the  time 
fixed  in  the  order  of  the  Commission.  For  all  water  used  on 
the  meter  basis,  a  charge  of  12  cents  per  thousand  gallons  will, 
however,  be  made.  The  Commission  will,  however,  consider  an 
application  from  the  respondent  for  permission  to  put  in  effect 
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a  schedule  providing  ior  a  sliding  scale  of  charges  for  metered 
service. 

Pvblic  Fire  Service  Schedvle. 

For  all  public  fire  service  the  following  yearly  charges  will  be 
made: 

For  each  public  fire  hydrant  in  each  municipality $7.00  per  annum 

For  each  mile  of  main  4"  or  greater  in  diameter  in  each 
municipality  where  such  main  is  used  for  public  fire 
serrioe    320.08    *        •• 

All  public  fire  hydrants  shall  be  separate  and  independent 
pipe  lines  connected  directly  to  the  water  company's  mains. 
There  shall  be  no  service  rendered  free  of  charge. 
All  accounts  shall  be  due  and  payable  quarterly. 


Revraue  from  public  fire  service 

Municipality. 

i 

H 

o 
"Sfe 

I 
s 

1 

1 
1 

McKees  Rocks  boro 

Stowe  twp • . 

lis 

38 
77 
66 
39 
28 
43 

$826 
266 
639 
386 
273 
196 
301 

16.60 

8.28 
16.02 
7.42 
6.26 
6.20 
14.10 

$6,099.60 
3,053.12 
6,270.68 
2,441.18 
2,066.26 
1,710.80 
4,638.90 

$6,926.50 
3,319.12 

Bellevue  boro   

6,809.68 

Avalon  boro 

2,826.18 

Ben  Avon  boro 

2,329.26 

Ehnsworth  boro 

1,906.80 

West  View  boro    

4,939.90 

Totals   

398 

$2,786 

72.77 

$24,270.33 

$27,066.33 

Ross  township 

0 

0 

0 
0 

3.00 
2.16 

0 
0 

0 

Chartiers  township 

0 

An  order  will  be  entered  making  eflFective  the  foregoing  con- 
clusions of  the  Commission. 

REPORT  ON  PETITION  FOR  REHEARING,  ETC. 

By  the  Commission:    After  the  report  in  this  case  had  been 

filed  and  the  order  of  the  Commission  issued,  the  respondent  filed 

a  fornaal  application  for  a  rehearing  and  a  reopening  of  the  cases 

for  further  evidence  and  modification  of  the  order  of  the  Commis* 
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flion,  and  for  tbe  staj  of  the  same,  and  for  the  annulment  thereof, 
setting  forth  a  number  of  reasons  why  its  prayers  should  be 
granted. 

The  Commission  appointed  a  time  for  argument  upon  the  peti- 
tion, with  notice  to  all  parties,  and  a  hearing  was  accordingly 
held  in  the  capitol  at  Harrisburg,  March  5,  1917,  at  which  the 
complainants  and  respondent  were  represented  by  counsel. 

After  due  consideration  of  the  application  of  the  respondent, 
and  the  arguments  of  counsel,  the  Commission  deems  it  proper  to 
enter  upon  the  record  of  these  cases  at  this  time  a  supplemental 
report,  setting  forth  at  further  length  a  discussion  of  the  valua- 
tion of  the  properties  of  the  respondent. 

The  main  body  of  the  testimony  offered  by  the  parties  was  in 
support  of  their  respective  contentions  upon  the  value  of  the  re- 
spondent's property  from  the  viewpoint  of  the  two  principal 
theories  of  valuation,  viz.,  original  and  reproduction  costs.  The 
following  is  tlie  Commission's  analysis  of  the  testimony  con- 
sidered. 

In  determining  the  fair  value  of  the  properties  of  the  respond- 
ent used  and  useful  in  the  service  of  the  public,  voluminous  testi- 
mony was  presented  of  auditors,  accountants,  and  others,  includ- 
ing reports  and  statistics  compiled  by  them  to  show  the  actual 
cost  of  the  properties,  testimony  of  engineers,  real  estate  experts, 
geologists,  and  others,  including  inventories,  appraisals,  maps, 
plans,  estimates,  and  reports  prepared  by  them  to  show  the  amount 
of  the  reproduction  cost  new  of  the  properties,  the  amount  of  the 
accrued  depreciation  therein,  and  the  amount  of  the  reproduction 
cost  less  depreciation.  The  auditors,  experts,  engineers,  and 
others  differed  widely  in  their  testimony,  and,  in  some  respects, 
were  contradictory  of  each  other.  In  order  to  simplify  the  mat- 
ter so  that  these  elements  of  value  could  be  used  in  reaching  its 
determination  of  fair  value,  the  Commission  considered  separate- 
ly the  evidence  regarding  actual  cost  and  reproduction  cost. 

I.  Original  Cost  of  Construction. 

Upon  the  application  of  counsel  for  the  complainants,  the  re- 
spondent afforded  access  to  its  books  of  account  and  other  records 
to  the  complainants,  for  examination  by  them  or  by  accountants 

employed  by  them,  to  ascertain  the  original  cost  of  the  properties 
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of  the  respondent.  The  complainants  employed  a  firm  of  public 
accountants  who  made  an  examination  and  report  which  was  sub- 
mitted in  evidence.  The  respondent  employed  another  firm  of 
public  accountants  to  make  an  examination  of  its  books  and  ac- 
counts and  other  records  for  the  same  purpose,  and  the  report  was 
submitted  in  evidence. 

Following  is  a  statement  showing  in  parallel  columns  the  origi- 
nal cost  of  construction  as  reported  by  the  two  firms  of  account- 
antS;  arranged  and  grouped  so  as  to  afford  a  comparison  of  the 
two  reports.  In  a  third  parallel  column  are  shown  the  findings  of 
the  Commission  after  considering  in  detail  both  the  reports  and 

the  oral  testimony. 

ORIGINAL  COST  OF  CONSTRUCTION. 


Description. 


10. 
11. 
12. 
18. 
14. 
16. 
le. 


Charter  and  franchises  

Wells   

Reservoirs    

Standplpe   

Pump  station  

Machinery    

Pipe  lines  

Fire  hydrants  

Meters    

Hones,  wagons,  and  motor  track 

Motor  boat   

Tools  and  supplies  

Telephone  equipment  

Real  estate  ana  rights  of  way  .... 

Dwelling  bouses   

Office  furniture  and  fixtures 


Total 


17.  Monongahela  Water  Company  system 

18.  Interest  during  constractlon  

19.  Bond  discount,  commission,  and   e±- 

penso 

20.  Expenditures   to   October   1,   1915,    in 

appraising  property  In  the  present 
rate  cases  

21.  Amount    paid    for    properties   of   ac- 

Jiuired  companies  in  excess  of  orig- 
nal    cost    

22.  Excess  payments  on  the  J.  M.  Hast- 

ings contract   

28.  Excess  payments  on  the  C.  P.  Trim- 
bel  contract  

24.  Financial  losses,  capital  stock  issued 
without  apparent  consideration, 
legal  expenses  and  Incidental  ex- 
penses not  properly  chargeable  to 
Inr    " " 


inyestment  account 
Total 


Amount  as 
Reported  by 
Accountants 

for 
Respondent. 
(Ex.  Q.  p.  19.) 


Amount  as 
Reported   by 
Accountants 
for  Com- 
plainants. 
(Ex.  19,  p.  104.) 


$7,668.88 

28.653.74 

59.777.06 

5.559.15 

66.S64.67 

83.171.53 

494.S64.31 

9,161.19 

82,938.19 

79P.20 

252.78 

1.175.89 

198.27 

26.513.85 

5.219.51 

2,784.04 


1815,690.71 


1238,800.76 
21.614.28 

15,377.00 


6,735.68 

699,818.07 
140.000.00 
146,626.71 


118,172.49 


$2,190,134.54 


Amount 
as   Found   by 

the 
Commission. 


$3,602.73 

28,171.571 

52,524.38 

5,399.15 

63.886.76 

77.492.72 

498.579.47 

9.826.55 

81.565.25 

842.60 

263.28 

1,630.13 

198.27 

28,443.85 

7.830.26 

8.826.24 


$798383.21 


$798,588.21 


$7,659.00 

28.654.00 

52.524.00 

5.569.00 

63.887.00 

77,493.00 

498.580.UU 

9.827.00 

31.566.00 

488.00 

263.00 

tlTS.OO 

198.00 

28.444.00 

7.830.00 

8.826.00 


$808,472.00 

$17,257.00 
21,614.00 


$841,343.00 


It  will  be  noted  that,  in  the  sum  of  the  amounts  of  original 
cost  reported  for  the  first  sixteen  items,  the  accountants  differ 
only  $17,007.50,  while  items  17  to  23,  inclusive,  for  which 
amounts  aggregating  $1,374,543.83  are  reported  by  the  account* 
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ants  for  the  respondent,  were  entirely  excluded  by  the  accountants 
for  the  complainants  as  being  made  up  of  improper  charges  to 
investment  account. 

[21^  22]  The  difference  between  the  accountants  in  the 
amounts  reported  as  original  cost  of  charter  and  franchise  is  made 
up  of  the  amounts  paid  to  the  state  as  bonus  upon  capital  stock, 
aggregating  $3,961.36,  and  certain  incidental  expenses  excluded 
by  the  accountants  for  the  complainants  as  charges  to  investment 
account  We  regard  these  as  proper  charges  to  investment  ac- 
count under  this  head,  and  for  this  item  adopt  the  amount  re- 
ported by  the  accountants  for  the  respondent  The  differences  in 
the  other  items  from  2  to  16,  inclusive,  may  be  explained  by  ad- 
ditions or  omissions  similar  to  this.  For  example,  under  the  head 
of  ofiBce  furniture  and  fixtures  the  accountants  for  the  respondent 
exclude  an  item  of  $542.20  for  a  new  adding  machine^  which  is 
included  by  the  accountants  for  the  complainants,  and  which  we 
regard  as  a  proper  charge  to  investment  account  under  this  head. 
We  will,  therefore,  not  burden  this  report  with  further  explana- 
tions of  these  differences.  The  sum  of  the  findings  of  the  Com- 
mission for  the  first  sixteen  items  is  $802,472. 

Monongdhela  Water  Company  Stock  Purchase. 

Brief  reference  is  made,  in  the  report  of  the  Commission,  to  the 
acquisition  by  the  respondent  of  the  capital  stock  of  the  Mononga- 
hela  Water  Company. 

On  May  6,  1913,  the  respondent  purchased  from  Henry  P. 
Hess,  who  was  acting  for  himself  and  one  John  E.  McCune, 
100,724  shares  of  the  capital  stock  of  the  Monongahela  Water 
Company  of  the  par  value  of  $25  per  share,  for  the  sum  of  $292,- 
450,  paying  for  said  stock  by  issuing  to  said  Henry  P.  Haas 
$192,450  of  the  capital  stock  of  the  Ohio  Valley  Water  Company, 
and  giving  its  notes  for  $100,000,  making  a  total  consideration 
of  $292,450.  Henry  P.  Haas  secured  an  option  under  which  he 
had  acquired  said  stock  a  short  time  prior  thereto  from  the  va- 
rious holders  for  the  sum  of  $63,616,  less  a  commission  of  5  per 
cent  Some  time  between  May  6,  1913,  and  August  31,  1914,  the 
respondent  purchased  846  more  shares  of  the  capital  stock  of  said 
Monongahela  Water  Company  from  various  stockholders  for  the 
sum  of  $662.46  cash,  thus  making  its  total  holdings  101,570 
shares,  which  was  more  than  97  per  cent  of  the  outstanding  capi- 
P.U.R.1917C. 
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tal  stock  of  said  Monongahela  Water  Company,  at  a  cost  of  $293,- 
112.46  as  stated  above. 

Some  tilde  prior  to  its  purchase  of  the  stock  of  the  Mononga- 
hela Water  Company  there  had  been  offered  to  the  respondent  so 
much  of  the  plant  of  the  Monongahela  Water  Company  as  was 
located  in  McKees  Bocks  and  Stowe  and  Chartiers  townships, 
consisting  of  water  mains,  etc.,  for  the  sum  of  $70,000.  This 
offer  was  not  accepted. 

At  the  time  of  this  purchase  the  Monongahela  Water  Company 
was  supplying  water  to  the  public  in  McKees  Rocks  in  competi- 
tion with  the  respondent,  and  a  large  portion  of  its  mains  ran 
parallel  to  the  mains  of  the  Ohio  Valley  Water  Company.  It 
was  also  supplying  water  to  a  small  portion  of  Chartiers  and 
Stowe  townships  and  along  certain  streets  in  the  city  of  Pitts- 
burgh. Its  pumping  station  was  located  at  Esplen,  and  it  secured 
its  supply  of  water  partly  from  wells  and  partly  from  the  Ohio 
river.  It  had  an  annual  income  of  $28,000,  and  a  net  income  of 
about  $9,000. 

On  October  5,  1914,  the  Monongahela  Water  Company  sold 
its  pumping  station  and  a  certain  pipe  line  extending  to  the  yards 
of  the  Ohio  Connecting  Railroad  Company,  to  the  railroad  com- 
pany for  $60,000.  On  October  8,  1914,  it  sold  to  the  respondent 
for  $30,000  its  pipe  lines  in  McKees  Rocks  borough,  Stowe  town- 
ship, and  Chartiers  township,  also  a  lot  of  ground  in  the  twentieth 
ward  of  the  city  of  Pittsburgh,  and  including  its  cash  on  hand 
and  accounts  receivable,  aggregating  $12,742.86.  In  November, 
1914,  a  dividend  was  declared  to  transfer  to  the  stockholders  the 
proceeds  of  the  sale  of  its  property.  Of  this  dividend,  $45,718.10 
was  paid  to  the  respondent  as  the  holder  of  97  per  cent  of  the 
stock.  On  April  22,  1915,  it  sold  to  the  respondent  its  pipe  lines 
in  the  city  of  Pittsburgh,  for  $4,325.94.  In  June,  1915,  another 
dividend  was  declared,  of  which  $25,899.50  was  paid  to  the  re- 
spondent, making  a  total  of  $71,118.60  paid  to  the  respondent  in 
dividends.  It  was  estimated  that  an  additional  dividend  would 
be  paid  from  the  proceeds  of  the  sale  of  the  property,  of  which 
the  respondent's  proportion  would  amount  to  $20,000. 

The  accountants  for  the  respondent  include  in  their  report  of 
original  cost  of  construction  $228,800.75,  the  net  cost  to  the  Ohio 
Valley  Water  Company  of  the  capital  stock  and  properties  of  the 
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Monongahela  Water  Company.  The  accaimtaiits  for  the  com- 
plainants exclude  from  their  report  of  original  cost  of  construo- 
tion  the  amount  so  paid  for  Monongahela  Water  Company  stocks 
and  properties.  The  investment  of  the  Ohio  Valley  Water  Com- 
pany in  the  stock  of  the  Monongahela  Water  Company  should  be 
separated  from  its  investment  in  the  HcKees  Bocks  pipe  lines  of 
the  Monongahela  Water  Company.  It  appears  that  the  two  in- 
vestments are  carried  on  the  books  of  the  company  in  one  account 
On  October  8,  1914,  certain  assets  of  the  Monongahela  Water 
Company,  consisting  of  cash,  accounts  receivable,  and  pipe  lines 
in  McKees  Rocks  borough,  Stowe  township,  and  Chartiers  town- 
ship, were  sold  to  the  Ohio  Valley  Water  Company  for  a  con- 
sideration of  $30,000,  as  stated  above. 

The  cash  and  accounts  receivable  amounted  in  the  aggregate  to 
$12,742.86;  deducting  this  amount  from  the  purchase  price 
leaves  the  sum  of  $17^57.14  as  the  original  cost  to  the  Ohio  Val- 
ley Water  Company  of  the  pipe  lines  above  referred  to.  A  con- 
siderable portion  of  the  pipe  lines  parallel  other  lines  of  the  Ohio 
Valley  Water  Company  in  the  same  streets. 

It  is  the  conclusion  of  the  Commission  that  the  allowance  for 
original  cost  of  this  item  of  respondent's  property  should  be  the 
said  sum  of  $17,257.14. 

Interest  during  Constriictton. 

During  the  period  of  construction  the  respondent  and  its  pred- 
ecessors paid  interest  on  bonds  and  a  small  amount  of  other  in- 
terest aggregating  $21,614.23,  and  charged  the  same  to  invest- 
ment account  on  the  books.  These  items  were  included  in  the 
report  of  the  original  cost  of  construction  by  the  accountants  for 
the  respondent,  but  were  excluded  from  the  report  of  the  account- 
ants for  the  complainants.  The  Commission  is  of  the  opinion  that 
interest  during  the  construction  period,  if  confined  within  reason- 
able limits,  is  a  proper  item  to  be  charged  to  investment  account, 
and  to  be  included  in  original  cost  of  construction ;  and  that  the 
proper  amount  for  this  item  is  $21,614. 

Band  Discount,  Commission,  and  Expenses. 

The  accountants  for  the  respondent  include  in  their  report  cer- 
tain items  aggregating  $15,377,  representing  discount  on  bonds, 
P.U.R.1917C. 
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commission  on  the  sale  of  bonds,  cost  of  registration  of  bonds,  cort 
of  printing,  bonds,  recording,  etc.,  all  of  which  were  charged  to 
construction  account  on  the  books  of  the  company.  The  account- 
ants for  the  complainants  excluded  these  items  as  improper 
charges  to  investment  account.  As  stated  in  the  report  of  the 
Commission,  we  have  not  allowed  any  amount  for  discount  or 
brokerage,  for  the  reason  that  no  sufficient  evidence  was  furnished 
showing  that  any  sum  had  been  paid  by  the  respondent  for  that 
purpose. 

Expenditures  to  October  1,  1915,  in  Appraising  Property  in  the 
Present  Rate  Cases. 
[23]  The  respondent  charged  to  investment  account  on  its 
books  the  cost  of  making  the  appraisal  of  its  properties  and  other 
expenses  incident  to  the  present  case,  and  it  was  included  in  the 
report  of  the  accountants  for  the  respondent,  but  excluded  by  the 
accountants  for  the  complainants.  The  Commission  is  of  the 
opinion  that  such  expenditures  should  be  amortized  out  of  in- 
come, or  charged  directly  to  income  account  or  profit  and  loss  ac- 
count, and  are  not  proper  charges  to  investment  account. 

Amount  Paid  for  Properties  of  Acquired  Companies  in  Excess 
of  Original  Cost. 
[24]  The  accountants  for  the  respondent  include  in  their  re- 
port certain  items  aggregating  $699,318.07,  representing  pay- 
ments made  in  stocks  and  bonds  at  the  time  of  the  mergers  of  the 
several  companies  combined  to  form  the  Ohio  Valley  Water  Com- 
pany in  excess  of  the  original  cost  of  the  properties  of  the  com- 
panies as  disclosed  by  their  books.  The  amounts  of  the  excess 
payments  were  excluded  by  the  accountants  for  the  complainants 
as  being  improper  charges  to  investment  account.  At  the  time  of 
each  merger  the  stocks  of  the  merging  companies  were  practical- 
ly all  in  the  hands  of  the  same  group  of  men.  The  books  of  the 
merging  companies  show  in  each  instance  the  original  cost  of  con- 
struction of  the  properties  which  they  brought  into  the  merger, 
and  these  properties  are  included  at  their  original  cost  so  disclosed 
by  the  books  under  the  proper  subdivisions  in  items  1  to  16,  in- 
clusive, in  the  above  statement.  The  amount  of  the  excess  pay- 
ments is  clearly  not  properly  chargeable  to  investment  account, 
and  in  the  opinion  of  the  Commission  should  be  excluded  from  the 
statement  of  original  cost  of  construction, 
P.U.R.1917C.  C"f^f^n]o 
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Excess  PaymerUs  on  the  J.  M.  Hastings  Contract. 

[25]  In  1904r  the  respondent,  having  detennined  npon  certain 
extensi(His  to  its  pipe  lines  in  McKees  Socks,  entered  into  a  con- 
tract for  the  same  with  J.  M.  Hastings.  Hastings  sublet  the  con- 
tract to  Messrs.  Bothwell  &  Carson,  general  contractors,  who  per- 
formed the  work.  The  cost  of  the  work  as  reported  by  the  ac- 
countants was  $146,425.94.  For  this  the  company  paid  Hastings 
as  follows:  Cash,  $6,425.94;  bonds  of  the  Ohio  Valley  Water 
Company,  $140,000 ;  stock  of  the  Ohio  Valley  Water  Company, 
$140,000,— a  total  of  $286,425.94,  or  $140,000  in  excess  of  the 
cost.  It  appears  that  J.  M.  Hastings  acted  as  agent  for  the  com- 
pany in  this  matter,  but  it  is  not  clear  as  to  the  disposition  of 
the  excess  payment  Accountants  for  the  complainants  exclude 
the  amount  of  the  excess  from  their  statement  of  original  cost  of 
construction  as  an  improper  charge  to  investment  account,  but  the 
accountants  for  the  respondent  include  in  their  statement  the 
full  amount  of  stocks  and  bonds  issued  and  cash  paid.  The 
amount  of  the  actual  cost  is  included  in  the  proper  subdivisions  in 
items  1  to  16  in  the  above  statement.  The  amount  of  these  ex- 
cess payments  is  clearly  not  proper  charge  to  investment  ac- 
count, and  in  the  opinion  of  the  Commission  should  be  excluded 
from  the  statement  of  original  cost  of  construction. 

Excess  Payments  on  the  C.  P.  Trimble  Contract. 

In  1905  the  respondent  having  determined  upon  certain  ex- 
tensions to  its  properties,  including  extensions  to  its  pipe  lines, 
extensions  to  its  pumping  station,  and  a  new  reservoir  in  Stowe 
township,  etc.,  entered  into  a  contract  for  the  same  with  C.  P. 
Trimble,  one  of  the  directors  of  the  respondent.  Trimble  sublet 
the  contract  to  William  Chasolm,  who  performed  the  work.  The 
cost  as  reported  by  the  accountants  was  $92,190.39.  For  this  the 
company  paid  Trimble  as  follows:  Cash,  $13,190.39;  bonds  of 
the  Ohio  Valley  Water  Company,  $79,001.19 ;  stock  of  the  Ohio 
Valley  Water  Company,  $145,525.71,— a  total  of  $237,717.29, 
or  $145,525.71  in  excess  of  the  cost  It  appears  that  C.  P.  Trim- 
ble acted  as  agent  for  the  company  in  this  matter,  but  it  is  not 
clear  as  to  the  disposition  of  the  excess  payments.  Accountants 
for  the  complainants  exclude  from  their  statement  of  original 
cost  of  construction  the  amount  of  the  excess  as  an  improper 
charge  to  investment  account,  but  the  accountants  for  the  respond- 
P.U.R.1917C. 
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ent  include  in  their  statement  the  full  amount  of  stocks  and  bonds 
issued  and  cash  paid.  The  amount  of  the  actual  cost  is  included 
in  the  proper  subdivision  in  items  1  to  16  in  the  above  statement. 
The  amount  of  these  excess  payments  is  clearly  not  a  proper 
charge  to  investment  account,  and  in  the  opinion  of  the  Ckmimis- 
sion  should  be  excluded  from  the  statement  of  original  cost  of 
c(mstructicm« 

Fina/nddl  Losses,  Capital  Stock  Issued  withoui  Apparent  Consid- 
eration, Legal  Expenses,  and  Incidental  Expenses  not  Prop- 
erly Chargeable  to  Investment  Account. 
[26]  The  respondent  charged  to  its  investment  account  certain 
losses,  bonuses  on  capital  stock,  etc.,  which  are  enumerated  in  the 
report  of  the  accountants  for  the  respondent  as  follows :  Bonus 
allowed  for  subscription  to  capital  stock,  $35,000 ;  stock  bonus, 
$6,100;  stock  bonus,  $4,000;  Berg,  Johnson,  and  Caughey  stock, 
$1,170 ;  stock  issued  for  services  rendered,  $13,900 ;  loss  incident 
to  the  failure  of  the  Enterprise  National  Bank,  $18,177.42 ;  loss 
on  account  of  T.  Lee  Clark,  former  treasurer  of  the  company  and 
cashier  of  the  Enterprise  National  Bank,  $15,305.73 ;  loss  on  ac- 
count of  Joseph  Hastings,  former  president  and  director  of  the 
company,  $6,196.25;  legal  expenses,  $10,638.17;  other  losses, 
$7,684.92.  Total,  $118,172.49.  Accountants  for  the  complain- 
ants exclude  all  these  items  as  improper  chains  to  investment  ao- 
count)  but  they  appear  in  the  report  of  the  accountants  for  the 
respondent.  The  Commission  has  given  full  consideration  to  the 
explanation  offered  by  the  respondents  of  each  of  the  foregoing 
items,  but  is  of  the  opinion  that  these  Ixmuses  and  losses  were  im- 
properly charged  to  investment  account,  and  that  they  should  be 
excluded  from  the  statement  of  original  cost  of  construction. 

Replacing  Pavements  over  Pipe  Lines. 

It  will  be  noted  that  the  foregoing  statement  contains  no  sepa- 
rate items  representing  the  original  cost  of  cutting  through  and 
replacing  pavements  over  pipe  lines.  To  the  extent  that  any  such 
cutting  through  and  repaving  was  done,  the  original  cost  of  the 
same  is  included  in  the  original  cost  of  construction  of  the  pipe 
lines. 

Engineering  and  Cordingencx^s — General  Administration. 

Likewise,  there  are  no  separate  items  representing  original 
P.U.R.1917C. 
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ooet  of  engineering  and  contingencies,  nor  is  there  any  separate 
item  for  original  cost  of  general  administration.  The  cost  of  en- 
gineering is  included  under  the  proper  subdivisi(xis  in  the  cost 
of  the  physical  property,  and  the  cost  of  general  administration, 
to  the  extent  that  thei'e  was  such  cost,  is  also  included  in  the  costs 
of  the  other  properties  and  the  various  subdivisions  thereof  set 
forth. 

Depreciation. 

The  respondent  made  no  charge  on  its  books  for  depreciation 
until  in  the  year  1912,  when  an  amount  of  $10,000  was  charged 
oflF  and  credited  to  the  property  account  Other  sums  were 
charged  off  in  each  of  the  following  years,  and  at  September  30, 
1915,  the  total  amount  that  had  been  charged  off  was  $42,022.59. 
The  engineers  of  the  complainants  and  the  respondent  at  their 
conference  agreed  as  to  the  rate  of  depreciation  and  the  average 
life  of  the  properties  of  the  respondent.  We  believe  that  the  rate 
of  depreciation  and  the  average  life  agreed  upon  by  the  engineers 
are  a  better  measure  of  the  actual  depreciation  of  the  properties 
of  the  respondent  than  the  total  of  the  annual  charges  for  depre- 
ciation upon  the  books.  Applying  to  the  original  cost  of  construc- 
tion, as  found  by  the  Commission,  the  rate  of  depreciation  and 
average  life  of  the  properties  agreed  to  by  the  engineers,  we  find 
•that  the  total  accrued  depreciation  upon  the  properties  of  the 
respondent  at  September  30,  1915,  based  upon  original  cost  of 
construction,  was  $68,149. 

Working  Capital. 

No  evidence,  other  than  the  current  balance  sheet  of  the  re 
spondent,  was  offered  to  show  the  amount  of  Ae  working  capital 
actually  employed  by  the  c<mipany.  The  matter  is  discussed  fur- 
ther under  the  heading  of  reproduction  costs.  We  believe  that 
the  amount  allowed  there  for  working  capital  is  a  better  measure 
of  the  actual  amount  of  working  capital  required  than  the  amount 
of  the  cash  balance  on  hand  at  the  time  &e  balance  sheet  was 
drawn  from  the  books*  The  amount  of  working  capital  allowed  in 
the  reproduction  cost  statement  is  $10,000,  and  t^t  is  the  amount 
allowed  under  original  cost 

Original  Cost  of  Construction. 

The  Commission  finds  that  the  original  cost  of  construction  of 
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the  properties  of  the  respondent  at  September  30,  1915,  exclu- 
sive of  working  capital  and  without  deducting  depreciation,  is 
$841,343.  Adding  to  this  the  amount  of  working  capital  as  set 
forth  above,  namely,  $10,000,  and  deducting  the  amoimt  of  de- 
preciation as  set  forth  above,  namely,  $68,149,  the  Commission 
finds  that  the  original  cost  of  construction  of  the  properties  of  the 
respondent,  less  depreciation,  as  at  September  30,  1915,  is  $783,- 
194. 

II.  Reproduction  Costs. 

A  detailed  inventory  and  valuation  of  the  properties  of  the 
respondent  as  at  March  1,  1915,  was  made  by  engineers  for  the 
respondent,  and  this  was  submitted  in  evidence  at  the  hearing 
held  April  6,  1915,  as  respondent's  exhibit  M.  This  same  in- 
ventory and  appraisal  was  again  submitted  in  evidence  at  the 
hearing  held  at  Pittsburgh  on  December  30, 1915,  as  the  respond- 
ent's exhibit  No.  1. 

By  agreement  of  counsel  a  conference  was  arranged  for  en- 
gineers representing  the  respondent  and  engineers  representing 
the  complainants,  to  check  up  jointly  the  inventory  and  appraisal 
submitted  in  evidence,  and  to  endeavor  to  agree  upon  the  repro- 
duction costs  of  the  properties  of  the  respondent  based  upon  the 
inventory  and  appraisal  submitted  in  evidence.  A  conference  of . 
engineers  was  accordingly  held,  at  which  both  parties  were  repre- 
sented, and  there  was  submitted  in  evidence  at  the  hearing  held 
in  Pittsburgh,  December  29,  1915,  an  agreement  signed  by  en- 
gineers representing  the  complainants  and  engineers  representing 
the  respondent.  This  agreement  was  placd  in  evidence  as  c<Hn- 
plainants'  exhibit  No.  20. 

In  this  agreement  it  is  stated  that  the  inventory  and  valuation 
of  the  respondent's  engineers  had  been  examined  by  the  engi- 
neers in  conference  and  revised,  and  that  the  engineers  for  both 
parties  had  agreed  on  all  elements  except  (a)  real  estate ;  (b)  pipe 
lines  acquired  from  the  Monongahela  Water  Company,  which 
are  in  the  same  streets  and  parallel  to  the  lines  of  the  respondent 
in  McKees  Eodcs  borough  and  Stowe  township;  (c)  cost  of  re- 
paving  over  mains  where  the  pipes  were  laid  before  the  paving 
was  put  down;  (d)  going-concern  value. 

The  engineers  agreed  upon  the  reproduction  costs  of  the  paral- 
P.U.R.1917C. 
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lei  lines  acquired  from  the  Monongahela  Water  Company  and  the 
reproduction  costs  of  the  pavements  Taid  after  the  pipe  lines^  but 
did  not  agree  as  to  including  these  items  in  the  valuation  for 
rate-making  purposes. 

In, the  engineers'  agreement,  reference  is  made  to  a  revised 
summary  of  the  inventory  and  valuation,  which  is  said  to  be  at- 
tached thereto.  It  appears,  however,  that  the  engineers  for  the 
complainants  and  the  engineers  for  the  respondent  each  sub- 
mitted a  revised  summary,  and  these  revised  summaries  do  not 
agree  in  some  particulars.  Following  is  a  statement  showing  in 
parallel  columns  the  reproduction  costs  as  summarized  by  the  two 
parties  of  engineers,  arranged  and  grouped  so  as  to  afford  a  com- 
parison. The  costs  as  stated  by  each  party  of  engineers  are  ar- 
ranged in  three  columns,  namely:  (a)  Reproduction  costs;  (b) 
depreciation;  (c)  reproduction  cost  less  depreciation.  In  an- 
other column  is  shown  the  findings  of  the  Commission  as  to  re- 
production costs  after  considering  in  detail  the  inventory  and 
valuation  submitted  by  the  respondent,  the  report  of  the  engi- 
neers in  conference,  the  revised  summaries  referred  to,  and  the 
testimony  of  the  engineers  and  others. 
r.u.R.i9i7a 
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It  will  appear  from  the  above  tabular  statement  of  the  repro- 
duction costs  that  the  engineers  for  the  contending  parties  in  this 
case  agreed  to  the  reproduction  costs  of  the  following  items :  (2) 
Wells,  (4)  standpipe,  (8)  fire  hydrants,  (9)  meters,  (10)  motor 
truck,  (11)  tools  and  supplies,  (13)  dwelling  houses,  (14)  office 
furniture  and  fixtures,  (15)  nonparallel  lines.  The  Commission 
being  satisfied  that  these  estimates  of  reproduction  costs  are  fair 
and  reasonable,  it  has  accepted  them,  and  they  have  been  included 
in  the  above  table  as  amounts  found  by  the  Commission. 

The  engineers  did  not  agree  on  the  reproduction  costs  for  (3) 
reservoirs,  (5)  pumping  stations,  (6)  machinery,  (7)  pipe  lines, 
and  (17)  paving  over  mains  laid  after  the  paving  was  put  down. 
The  total  difference  in  the  reproduction  cost  new  less  depreciation 
for  these  items  is  $22,876.  The  respondent's  engineers  estimated 
the  reproduction  cost  new  of  the  reservoirs  at  $58,504,  the  com- 
plainants' engineers  at  $57,744,  and  the  Commission  has  found 
$57,744.  The  respondent's  engineers  estimated  the  reproduction 
cost  new  less  depreciation  of  the  pumping  stations  at  $43,450, 
and  the  complainants'  engineers  at  $33,006,  but  the  latter  esti- 
mate does  not  include  all  of  the  inventoried  items  included  in 
the  former  estimate,  and  the  Commission  has  found  $43,450. 
The  respondent's  engineers  estimated  the  reproduction  cost  new 
less  depreciation  of  the  machinery  at  $59,501,  which  is  $1,219 
in  excess  of  the  estimate  of  the  complainants'  engineers,  and  the 
Commission  has  found  $59,501.  The  respondent's  engineers  es- 
timated the  reproduction  cost  new  less  depreciation  of  the  pipe 
lines  at  $488,157,  which  is  $10,065  in  excess  of  the  estimate  of 
the  complainants'  engineers,  and  the  Commission  has  found  the 
estimate  of  the  respondent's  engineers  to  be  the  proper  amount 
for  this  item.  The  complainants'  engineers  estimated  the  repro- 
duction cost  new  less  depreciation  of  paving  over  mains  laid  after 
the  paving  was  put  down  at  $7,637,  which  is  $386  less  than  the 
estimate  of  the  respondent's  engineers,  and  the  Commission  has 
found  $7,687. 

(12)  Keal  estate,  (16)  parallel  lines,  (18)  paving  over  mains 
laid  before  the  paving  was  put  down,  (19)  engineering,  omis- 
sions, and  contingencies,  (20)  general  administration  during  con- 
struction, (21)  interest  during  construction,  (22)  operating  capi- 
tal, (23)  brokerage,  and  (24)  going  cost,  with  respect  to  all  of 
P.U.R.1917C.  29 
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which  very  considerable  differences  occur  in  the  estimated 
amounts  for  reproduction  costs,  are  discussed  separately  and  at 
length  in  the  following  pages. 

Item  No.  1.  Charier  and  Franchises. 

[27]  The  engineers  in  conference  based  their  estimate  of  re- 
production costs  of  charter  and  franchises  upon  a  percentage  of 
the  total  reproduction  costs  of  the  items  of  physical  property,  and 
agreed  to  a  sum  equal  to  2  per  cent  of  such  reproduction  costs. 
No  explanation  was  offered  as  to  how  the  cost  of  reproducing  the 
charter  and  franchises  of  the  respondent  could  bear  a  percentage 
relationship  to  the  reproduction  costs  of  the  physical  property. 
The  things  required  to  be  done  to  obtain  the  charter  and  fran- 
chises can  be  ascertained,  as  can  also  the  costs  that  would  have  to 
be  incurred.  The  original  costs  of  charter  and  franchises  are 
fully  stated  in  the  tabulation  of  original  costs  hereinbefore  set 
forth,  and,  making  due  allowance  for  the  additional  expenditures 
that  would  be  necessary  to^iay  which  would  not  liave  been  re- 
quired at  the  time  these  charters  and  franchises  were  acquired, 
we  have  obtained  a  reproduction  cost  of  charter  and  franchises 
of  $9,191. 

Item  No.  12.  Real  Estate. 

With  respect  to  the  6.36  acres  of  land  used  for  the  Stowe  town- 
ship reservoir,  the  respondent's  real  estate  experts  testified  to  an 
average  cost  to  reproduce  of  $22,165,  and  real  estate  experts  for 
the  complainants  testified  to  an  average  reproduction  cost  of 
$8,872.67.  The  purchase  price  in  the  year  1905  was  $10,176. 
The  Commission  has  found  the  cost  of  $16,000  to  be  the  fair  re- 
production cost  of  this  parcel  of  land,  taking  into  account  the  use 
to  which  it  is  put. 

With  respect  to  the  2.76  acres  of  land  used  for  the  Bellevue 
reservoir  and  pumping  station  for  the  West  View  high  service 
district,  the  respondent's  real  estate  experts  testified  to  an  average 
cost  of  $29,018.67,  and  complainants'  real  estate  experts  testifi^ 
to  an  average  cost  of  $2,450.  The  Commission  finds  $10,000  to 
be  the  fair  reproduction  cost  for  this  land,  taking  into  account  the 
use  to  which  it  is  put 

With  respect  to  the  West  View  standpipe  lot,  which  was  tes- 
tified by  the  various  experts  to  have  a  reproduction  cost  ranging 
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from  $500  to  $900,  the  Commission  has  fixed  $800  as  the  repro- 
duction cost,  taking  into  account  the  use  made  of  this  lot  by  the 
company.        * 

With  respect  to  the  2  acres  of  dry  land  on  Neville  Island  oc- 
cupied by  the  pumping  station  and  other  facilities  of  the  respond- 
ent, the  real  estate  experts  of  the  complainants  testified  to  an 
average  reproduction  cost  of  $5,400,  and  with  respect  to  the  7 
acres  of  wet  land  adjoining  the  2  acres  of  dry  land,  one  expert 
only  of  said  complainants  testified  as  to  the  reproduction  cost, 
and  he  placed  his  figure  at  $2,800.  Accepting  these  figures  as  the 
minimum  reproduction  cost  of  the  land  as  land,  a  total  of  $8,200 
is  obtained.  The  experts  for  the  respondent  did  not  segregate  the 
reproduction  cost  of  the  9  acres  of  land  as  land  from  the  land  and 
the  use  to  which  it  is  put  as  a  source  of  filtered  water  supply. 
The  average  reproduction  cost  submitted  by  said  experts  for  the 
respondent,  comprising  the  9  acres  of  land  as  land,  plus  the  value 
of  the  use  of  the  land  as  a  source  of  water  supply,  was  the  average 
of  $246,666.67.  Hence  it  is  evident  that  these  two  reproduc- 
tion oost  figures,  the  one  submitted  by  the  respondent  and  the 
other  by  the  complainants,  are  not  comparable.  The  complain- 
ants do  not  admit  any  value  in  the  land  other  than  the  value  of 
the  land  itself.  The  7-acre  tract  of  wet  land  lies  within  the  har- 
bor line,  to  wit,  within  the  navigable  portion  of  the  river,  and  is 
used  as  a  source  of  water  supply.  As  developed  by  respondent, 
it  is  subject  to  a  permit  issued  by  the  War  Department  of  the 
United  States,  which  permit  may  be  revoked  at  any  time.  Hence 
such  use  is  not  a  permanent  use.  If  this  use  were  denied  the  com- 
pany, there  would  then  be  imposed  upon  it  a  considerable  ex- 
pense for  obtaining  a  source  of  supply  at  some  other  point  It 
mi^t  be  possible,  and  some  testimony  was  offered  to  show  that 
drilled  wells  at  some  other  point  or  points  on  Neville  Island 
would  develop  an  abundant  supply  of  pure  and  naturally  filtered 
water.  This  testimony  was  controverted.  That  respondent  was 
successful  in  the  use  of  the  7  acres  of  wet  land  for  a  drilled  well 
supply  is  apparent. 

That  the  value  of  land  depends  upon  the  use  for  which  it  is 
adapted,  available,  and  needed,  was  laid  down  by  the  United 
States  Supreme  Court  in  the  case  of  the  Mississippi  &  R.  River 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  25  L.  ed.  206.  The  whole 
P.U.R.1917C. 
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island  in  the  river  was  worth  about  $500.  It  was  taken  and  used 
for  boom  purposes,  and  was  then  valued  at  $5,000.  The  court 
held  that  the  owner  was  entitled  to  $5,000,  and  eit^d  a  Georgian 
case  where  there  was  a  rock  projecting  in  a  stream.  A  railroad 
company  wanted  to  rest  a  bridge  on  the  rock,  and  proved  that  for 
general  purposes  the  rock  was  not  worth  anything,  but  the  court 
found  that  the  rock  was  worth  something  to  rest  a  bridge  on.  The 
value  of  the  land  used  by  the  respondent  depends  largely  upon 
the  use  to  which  it  is  put  and  the  character  of  the  improvements 
upon  it  The  value  which  rises  from  the  connected  operation  of 
the  whole  and  upon  a  unity  of  use,  we  have  recognized.  This  ele- 
ment of  value  may  arise  from  favorable  location  and  the  earning 
capacity  which  such  location  gives.  The  economy  of  operation 
due  to  physical  characteristics  is  another  element. 

Giving  due  weight  to  all  of  the  testimony  offered  and  to  all 
other  matters  which  the  Commission  may  take  into  account,  the 
Commission  has  determined  that  the  amount  of  the  reproduction 
cost  new  of  the  Neville  Island  property  is  $48,800. 

Adding  these  several  reproduction-cost  items  together,  a  total 
reproduction  cost  of  $75,600  is  obtained,  which  the  Commiision 
finds  to  be  the  reproduction  cost  of  land  owned  and  used  by  re- 
spondent at  the  time  the  valuation  was  made.  The  actual  co8t  of 
all  this  land  was  $23,444. 

Item  No.  16.     Pipe  Lin^  Acquired  from  Monongdheta  Water 
Company  Which  Are  in  the  Same  Streets  and  ParaJlel  to 
the  Limes  of  the  Respondent  in  McKees  Rocks  Borough  and 
Stowe  Township. 
The  engineers  in  conference  agreed  as  to  the  reproduction 
cost  of  liiese  lines,  but  the  engineers  for  the  complainants  con- 
tended that  as  no  allowance  should  be  made  for  such  lines  for 
rate-making  purposes,  the  reproduction  cost  of  them  should  not 
be  included  in  the  total  reproduction  cost  of  the  facilities  of  the 
respondent. 

The  Conmiission  finds  that  these  parallel  lines  are  iised  and 
useful  to  the  extent  of  one  third  of  their  capacity,  and  that,  there- 
fore, there  should  be  included  in  the  statement  of  reproduction 
costs  of  the  properties  of  the  respondent  one  third  of  the  estimate 

of  the  reproduction  costs  of  these  lines,  and  the  amounts  in- 
P.U.R.1917C. 
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eluded  in  Hie  statement  of  the  findings  of  the  Commission  are  de- 
termined in  this  way;  to  wit,  reproduction  cost  $22,024,  repro- 
duction cost  less  depreciation  $21,331. 

Item  No.  28.  Cost  of  Repaving  over  Mams  Where  the  Pipe 
Lines  Were  Laid  before  the  Paving  was  Put  Down. 

[28]  The  engineers  in  conference  agreed  that  the  reproduction 
cost  of  this  paving  is  $96,839,  but  the  engineers  for  the  complain- 
ants contended  that,  as  in  their  judgment  no  allowance  should  be 
made  for  this  item  for  rate  making,  it  should  not  be  included  in 
the  reproduction  cost  of  the  facilities  of  the  respondent  In  this 
contenticm  the  Commission  concurs. 

This  Commission,  in  its  recent  report  made  in  the  case  of 
Thayer  v.  Beaver  Valley  Water  Co.  P.U.E.1916E,  962,  held  that 
such  cost  of  repaving  should  not  be  included  in  the  fair  valuation, 
and  sustained  its  conclusions  by  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Des  Moines  Gas  Ca  v.  Des  Moines, 
238  U.  S.  153,  59  L.  ed.  1244,  P.U.R.1915D,  577,  35  Sup.  Ct. 
Rep.  811,  as  well  as  the  conclusions  of  other  commissions  on  this 
subject 

Hem  No.  19.  Engineering,  Omissions,  and  Contingencies. 

The  engineers  for  both  the  respondent  and  the  complainants 
agreed  that  10  per  cent  on  construction  items  should  be  allowed 
for  engineering,  omissions,  and  contingencies. 

However,  since  the  reproduction  figures  on  certain  items  of 
the  inventory  were  not  agreed  to,  the  total  cost  of  this  item  in  the 
sunmiary  submitted  by  the  respondent's  engineers  differed  from 
that  sulmiitted  by  the  complainants'  engineers.  The  Commis- 
siim  has  accepted  10  per  cent  as  a  proper  allowance  for  reproduce 
tion  cost,  and  has  applied  it  to  its  findings  for  items  2  to  9,  in- 
clusive, and  to  items  15,  16,  17,  and  20,  aggregating  a  total  re- 
production cost  of  $836,274,  which,  depreciated,  amounts  to 
$760,471 ;  therefore  the  reproduction  cost  new  less  depreciation 
of  this  item  is  found  to  be  $76,047. 

Item  No.  20.   General  Administration  during  Construction. 

The  engineers  in  conference  based  their  estimate  of  reproduc- 
tion costs  of  general  administration  during  construction  upon  a 
percentage  of  the  costs  of  the  tangible  property,  and  agreed  to  a 
P.U.R.1917C. 
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sum  equal  to  2  per  cent  of  such  reproduction  costs.  No  explana- 
tion was  offered  as  to  how  the  cost  of  reproducing  the  general 
administration  during  construction  could  bear  a  percentage  re- 
lationship to  the  reproduction  costs  of  the  tangible  property. 

The  cost  of  administration  during  construction  can  be  esti- 
mated. General  direction  of  work  during  the  construction  p^iod 
is  performed  by  the  engineers  and  is  covered  in  the  allowance  for 
engineering.  There  are  other  expenses,  however,  during  the  con- 
struction period,  such  as  clerical  assistance  and  office  rent  and  in- 
cidental expenses,  which  may  not  be  included  in  the  estimate  for 
engineering.  We  belive  that  $2,400  is  a  liberal  allowance  for 
this  item. 

The  very  considerable  expenditures  for  general  administra- 
tion as  distinct  from  engineering  are  those  beginning  with  and 
extending  llirougfa  the  developmental  period  of  the  business,  and 
such  exp^ises  would  be  included  in  the  cost  of  establishing  the 
business. 

Item  No.  SS.    Operating  Capital. 

The  engineers  in  conference  agreed  that  $25,000  would  be  re- 
quired for  operating  capital,  but  no  explanation  \vas  contained  in 
their  report,  nor  did  the  respondent  support  its  claim  for  an  al- 
fowance  of  this  amount  by  testimony.  The  amount  required  for 
working  capital  is  the  money  that  the  respondent  would  need  to 
have  on  hand  at  the  time  that  it  commenced  to  render  service  to 
bridge  the  period  until  sufficient  revenue  would  be  collected  to  pay 
its  running  expenses. 

The  operating  expenses  of  the  respondent  for  the  year  1914 
were  some  $60,000,  or  an  average  of  $5,000  per  month.  The  bal- 
ance sheet  of  the  company  shows  that  on  October  1,  1915,  the 
company  had  on  hand  cash  to  the  amount  of  $17,000,  but  there 
was  at  that  date  $12,000  of  interest  accrued,  leaving  $5,000 
cash  for  current  needs.  In  the  above  findings  an  allowance  of 
$12,215  was  made  for  tools  and  supplies  on  hand.  This  may  be 
considered  as  a  portion  of  working  capital,  since  the  amount  of 
supplies  on  hand  reduces  the  demand  upon  the  cash  for  current 
expenses.  In  view  of  all  the  circumstances,  we  believe  that  $10,- 
000  is  a  liberal  allowance  for  this  item. 
P.U.R.1917C. 
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Hem  No.  SI.  Interest  during  Construction. 

[29,  30]  Interest  during  construction  is  the  loss  of  money  sua- 
tained  by  the  investors  during  the  construction  period  which 
has  to  be  recouped  when  the  business  has  become  established;  and 
hence  it  is  oust(Hnary  to  allow  this  item  of  cost  to  be  capitalized. 

The  engineers  for  the  respondent  and  the  engineers  for  the 
complainants  did  not  reach  an  agreement  as  to  the  cost  of  the 
items  upon  which  percentages  should  be  applied.  They  did,  how* 
ever,  agree  that  an  allowance  of  15  per  cent  on  land  and  the  cost 
of  general  administration  should  be  made,  and  that  6  per  cent 
should  be  allowed  on  certain  items  and  3  per  cent  on  certain  other 
items.  Taking  all  things  into  account,  the  Commission  has  de- 
termined that  a  construction  period  of  eighteen  months  is  suffici* 
ent  within  which  to  reproduce  the  respondent's  plant,  and  that  the 
loss  of  interest  at  6  per  cent  per  annum  during  one  half  of  this 
construction  period,  or  nine  months,  should  be  figured  on  items  1 
to  20,  inclusive,  and  on  item  22,  equivalent  to  $46,672,  and,  when 
depreciated,  to  the  sum  of  $42,902,  which  is  the  sum  found  to  be 
the  proper  allowance  for  interest  during  construction  in  repro- 
ducing the  respondent's  plant 

Item  No.  2S.  BroTcerage. 

The  engineers  in  conference  agreed  that,  in  reproducing  the 
properties  of  the  respondent,  there  would  be  a  cost  for  brokerage 
on  bonds  of  7^  per  cent,  but  the  engineers  for  the  complainants 
disavowed  any  allowance  for  the  same. 

As  stated  in  the  report  of  the  Commission  and  under  original 
cost  elsewhere  in  this  report,  we  have  not  allowed  any  amount  for 
discount  or  brokerage ;  for  the  reason  that  no  sufficient  evidence 
was  furnished  showing  that  any  sum  had  been  paid  by.  the  re- 
spondent for  that  purpose. 

Item  No.  2^.    Going  Cost. 

[31]  The  question  of  going  cost  and  what  allowance  should  be 
made  for  it  in  the  reproduction  cost  of  the  properties  of  the  re- 
spondent was  considered  at  the  engineering  conference,  and  in 
the  report  of  that  conference  it  is  stated  that  the  engineers  were 
imable  to  agree  upon  this  item.  In  the  summary  submitted  by 
the  engineers  for  the  complainants,  the  item  is  not  included.  In 
the  summary  submitted  by  the  engineers  for  the  respondent  the 
P.U.R.1917C. 
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going  cost  18  stated  at  $220,000,  although  it  is  referred  to  in  the 
brief  of  the  respondent  at  $225,000.  Testimony  was  adduced 
upon  this  question  at  the  hearing  in  Pittsburgh  in  December, 
1915.  One  of  the  engineers  for  the  respondent  then  testified  to  a 
going  cost  of  $225,000,  while  another  of  the  respondent's  en- 
gineers testified  to  a  going  cost  of  $185,000.  The  respondent  of- 
fered in  evidence  a  tabulation  prepared  by  its  engineers,  entitled 
"Development  Cost"  purporting  to  show  the  going  cost  as  the 
amount  of  accumulated  deficit  in  the  business  of  the  respondent 
from  the  banning  of  operations  in  1897  to  1914.  This  tabula- 
tion shows  an  accumulated  deficit  in  1914  of  $267,322.16.  The 
engineers  used  as  a  basis  for  their  computations  in  this  table  the 
original  cost  of  the  plant  as  reported  by  the  accountants  for  the  re- 
spondent, excluding  stocks  and  bonds  issued  in  1898  to  the 
stockholders  of  the  River  View  Water  Company  and  the  Bellevue 
Water  Coanpany  in  the  sum  of  $104,000  in  excess  of  the  original 
costs  of  the  properties  of  these  companies  as  reflected  in  their 
books,  $581,000  paid  by  the  respondent  in  1904  for  the  proper- 
ties of  the  Valley  Consolidated  Water  Company,  the  Benwood 
Water  Company,  and  the  Perrysville  Water  Company  in  excess 
of  the  original  costs  of  the  properties  of  these  companies  as  re- 
flected by  their  books  and  the  excess  payments  on  the  Hastings 
contract  and  on  the  Trimble  contract  in  1904  and  1905,  amount- 
ing in  the  aggregate  to  $285,525 ;  but  the  total  amount  paid  by 
the  respondent  for  the  stocks  and  properties  of  the  Monongahela 
Water  Company  in  1913,  amounting  to  $228,000,  was  included 
by  the  engineers  in  their  cost  figures.  The  engineers  added  to 
the  annual  figures  of  operating  expenses  as  reported  by  the  ac- 
countants an  estimate  of  depreciation  each  year,  although  the  re- 
spondent made  no  provision  for  depreciation  reserve  until  the 
year  1913.  Had  the  respondent  adopted  a  policy  of  setting  aside 
a  depreciation  reserve  in  the  early  years,  and  followed  it  consist- 
ently, it  would  have  made  a  material  reduction  in  the  amounts 
charged  each  year  directly  to  operating  expense  for  expenditures 
for  replacement,  which  under  such  a  policy  would  normally  have 
been  charged  to  depreciation  reserve.  The  engineers  base  their 
calculations  upon  a  rate  of  return  on  investment  of  8  per  cent 
per  annum,  whereas  the  Commission  finds  that  7  per  cent  is  a  fair 

return  to  be  allowed.  Had  the  engineers  based  their  calculation 
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upon  the  original  cost  of  the  properties  of  the  respondent  as 
found  by  the  Commission  in  this  report,  and  the  actual  operating 
expenses  of  the  respondent  with  a  fair  return  of  7  per  cent,  their 
computations  would  have  resulted  in  a  surplus  rather  than  a 
deficit. 

The  engineers  for  the  complainants  testified  that  no  allowance 
should  be  made  in  this  case  for  going  cost.  The  complainants 
offered  in  evidence  a  tabulation  prepared  by  their  engineers, 
purporting  to  show  that  there  was  no  actual  cost  to  the  resppndent 
in  establishing  the  business,  but,  on  the  contrary,  that  the  respond- 
ent has  enjoyed  earnings  sufficient  to  create  ft  large  surplus.  The 
engineers  used  as  the  basis  for  their  computations  the  cmginal 
cost  of  the  properties  of  the  respondent  as  reported  by  the  ac- 
countants for  the  complainants,  and  the  operating  expenses  and 
earnings  of  the  respondent  from  1897  to  1913,  making  an  allow- 
ance of  6  per  cent  for  fair  return.  This  tabulation  shows  that  at 
1913  there  was  a  surplus  of  $152,783.96.  The  engineers  ex- 
cluded from  the  original  cost  used  in  their  computations  all  of 
the  items  excluded  by  the  accountants  for  the  complainants  in 
their  report,  and  made  no  allowance  in  operating  expenses  for 
items  of  actual  expenditures  which  the  accountants  for  the  com- 
plainants excluded  from  the  original  costs. 

It  would  appear  from  the  computations  offered  in  evidence  by 
the  respondent  and  the  complainants,  and  from  the  computa- 
tions made  by  the  Commission,  that^  regardless  of  the  fact  that 
due  consideration  will  be  given  to  this  item  in  determining  the 
fair  value  of  the  properties  of  the  respondent  for  rate-making 
purposes,  for  the  purpose  of  determining  reproduction  cost  on 
the  basis  used  in  this  case,  no  amount  should  be  included  for  going 
costs. 

Reproduction  Costs. 

The  Commission  finds  that  the  reproduction  cost  new  of  the 
properties  of  the  respondent  at  September  30,  1915,  would  be 
$1,083,825;  that  the  amount  of  accrued  depreciation  based  upon 
the  age  of  the  property  of  the  respondent  would  be  $88,661,  and 
that  the  amount  of  the  reproduction  cost  new  less  depreciation 
would  be  $995,164. 

This  concludes  the  Commission's  consideration  of  the  evidence 
P.U.R.1917C. 
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presented  upon  the  two  principal  theories  of  valuation  for  rate- 
making  purposes.  It  is  the  conclusion  of  the  Commission  that 
the  sum  of  $783,194  is  an  accurate  statement  of  the  original 
cost  of  construction  less  depreciation,  and  that  the  sum  of  $995,- 
164  is  an  accurate  estimate  of  reproduction  cost  new  less  depre- 
ciation. 

Amimni  in  Market  VcUtie  of  Stocks  and  Bonds. 

The  Commission  has  discussed  at  some  length  in  its  report  the 
outstanding  stocks  and  bonds  of  the  respondent,  and  the  market 
value  of  the  same  in  so  far  as  it  was  disclosed  by  the  evidence. 
Due  consideration  was  given  by  the  Commission  to  all  the  testi- 
mony offered  on  this  subject  in  reaching  its  conclusion  as  to  the 
fair  value  of  the  properties  of  the  respondent 

Fair  Value. 

In  speaking  of  fair  value  in  this  case  we  speak  of  that  value  as 
found  for  determining  the  reasonableness  of  the  rates.  What  we 
are  discussing  is  not  value  in  the  strict  sense  of  that  term,  but 
rather  an  amount  or  figure  which,  under  all  the  circumstances,  is 
a  fair  basis  for  determining  the  reascmableness  of  the  rates.  It 
may  have  but  little  relation  to  the  amount  in  par  value  of  stocks 
and  bonds  of  the  company  which  are  outstanding;  it  may  differ 
from  the  exchange  or  market  value  of  the  property ;  it  may  differ 
from  its  original  cost;  it  may  differ  from  its  reproduction  cost; 
it  may  differ  from  its  reproduction  cost  less  depredation ;  it  may 
differ  from  the  value  placed  upon  the  property  for  any  other  pur- 
pose such  as  taxation,  purchase,  or  condannation,  issuance  of  se- 
curities, etc. 

The  Commission  has  found  the  original  cost  of  construction  or 
the  actual  cost  of  the  properties  of  the  respondent  to  be  $841,343, 
which,  after  deducting  accrued  depreciation,  gives  us  a  present 
value  by  this  method  of  $783,194.  The  report  of  the  accountants 
who  testified  for  the  respondent  indicates  that  a  considerable  por- 
tion of  the  properties  of  the  respondent  were  paid  for  out  of  in- 
come, so  that  the  actual  amount  of  outside  investment  in  the  prop- 
erty is  something  less  than  the  original  cost  of  construction. 
There  are  outstanding  stocks,  bonds,  notes,  and  other  liabilities 

of  the  respondent  aggregating  more  than  two  millions  of  dollars. 
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That  these  securities  were  issued  to  an  amount  greatly  in  excess  of 
the  actual  cost  of  the  property  is  demonstrated  beyond  doubt. 

The  Commission  has  found  that  the  cost  of  reproducing  new  the 
properties  of  the  respondent  would  be  $1,083,825,  and  that  the 
amount  of  accrued  depreciation  based  upon  the  age  of  the  prop- 
erties as  they  are  to-day  would  be  $88,661.  Deducting  the 
amount  of  the  depreciation  from  the  reproduction  cost  new  we  get 
$995,164,  which  the  Commission  has  foulid  to  be  the  reproduc- 
tion cost  new  less  depreciation,  or  the  present  value  according  to 
this  method  of  estimating.  It  must  be  borne  in  mind  that  the 
estimates  of  reproduction  cost  submitted  by  the  engineers  are 
baaed  upon  present-day  conditions,  which  are  different  in  many 
respects  from  the  conditions  obtaining  at  the  time  that  the  prop- 
erties of  the  respondent  were  constructed  and  acquired.  The 
communities  which  it  serves  were  not  so  closely  built  up  and  were 
by  no  means  so  populous  as  they  are  to-day.  The  reproduction 
values  placed  upon  the  real  estate  are  therefore  higher  than  the 
actual  cost  to  the  respondent.  Likewise  the  unit  prices  of  ma- 
terial and  labor  used  in  estimating  reproduction  cost  are  the 
prices  prevailing  at  the  time  of  the  appraisal,  and  which  were 
in  excess  of  the  prices  obtaining  at  the  time  the  properties  were 
constructed.  We  may  conclude,  therefore,  that,  while  these  repro-  C 
duction  cost  estimates  are  a  guide  in  determining  fair  value,  they 
are  by  no  means  conclusive.  In  the  case  of  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  452,  57  L.  ed.  1563,  48  L.E.A. 
(N.S.)  1151,  33  Sup.  Ct.  Kep.  729,  Ann.  Cas.  1916A,  18,  the 
United  States  Supreme  Court,  in  discussing  the  weight  to  be  given 
repreduction  cost  in  determining  fair  value,  said :  '^Moreover,  it 
is  manifest  that  an  attempt  to  estimate  what  would  be  the  actual 
cost  of  acquiring  the  right  of  way,  if  the  railroad  were  not  there, 
is  to  indulge  in  mere  speculation.  The  railroad  has  long  been  es- 
tablished ;  to  it  have  been  linked  the  activities  of  agriculture,  in- 
dustry, and  trade.  Communities  have  long  been  dependent  upon 
its  service,  and  their  growth  and  development  have  been  condi- 
tioned upon  the  facilities  it  has  provided.  The  uses  of  property 
in  the  communities  which  it  serves  are,  to  a  large  degree,  deter- 
mined by  it.  The  values  of  property  along  its  line  largely  depend 
upon  its  existence.  It  is  an  integral  part  of  the  communal  life. 
The  assumption  of  its  nonexistence,  and  at  the  same  time  that  the 
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values  that  rest  upon  it  remain  unchanged,  is  impossible  and  can- 
not be  aitertained.  The  conditions  of  ownership  of  the  property 
and  the  amounts  which  would  have  to  be  paid  in  acquiring  the 
right  of  way,  supposing  the  railroad  to  be  removed,  are  wholly  be- 
yond reach  of  any  process  of  rational  determination.  The  cost 
of  reproduction  method  is  of  service  in  ascertaining  the  present 
value  of  the  plant,  when  it  is  reasonably  applied  and  when  the 
cost  of  reproducing  the  property  may  be  ascertained  with  a  prop- 
er degree  of  certainty.  But  it  does  not  justify  the  acceptance  of 
results  which  depend  upon  mere  conjecture.'^ 

The  elements  which  the  Oommission  may  consider  in  ascer- 
taining and  determining  the  fair  value  of  the  property  of  a  pub- 
lic service  company  are  set  forth  in  the  Public  Service  Company 
Law  1913  (Pa.  Laws,  p.  1874,  art  6,  §  20)  as  follows: 

"In  ascertaining  and  determining  such  fair  value,  the  Commis- 
sion may  determine  every  fact,  matter,  or  thing,  which,  in  its 
judgment,  does  or  may  have  any  bearing  on  such  value;  and  may 
take  into  consideration,  among  other  things,  the  original  cost 
of  construction,  particularly  with  reference  to  the  amount  ex- 
pended in  the  existing  and  useful  permanent  improvements ;  with 
such  consideration  for  the  amount  in  market  value  of  its  stocks 
and  bonds,  the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute  or  ordinance,  or  other  mu- 
nicipal contract,  or  fixed  or  proposed  by  the  Commission,  and  for 
the  items  of  expenditures  for  obsolete  equipment  and  construc- 
tion, as  the  circumstances  and  the  historical  development  of  the 
enterprise  m^y  warrant;  the  reproduction  costs  of  the  property, 
based  upon  the  fair  average  price  of  materials,  property,  and 
labor,  and  the  developmental  and  going  concern  value  of  such 
public  service  company;  and  these,  and  any  other  elements  of 
value,  shall  be  given  such  weight  by  the  Commission  as  may  be 
just  and  right  in  each  case." 

The  Commission  has  didy  considered  all  of  these  elements  in 
80  far  as  they  were  presented  to  it  in  the  evidence  in  this  case. 
J     The  Commission  has  found  the  fair  value  for  rate-making  pur- 
poses of  the  properties  of  the  respondent,  used  and  useful  in  the 
public  service,  to  be  $924,744. 
P.U.R.1917C. 
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Financial  Co)vditlon  of  the  Respondent, 

The  respondent,  in  its  petition  for  rehearing,  states  that  it  will 
have  great  difficulty  in  fbaancing  itself  upon  the  annual  gross 
revenue,  which,  under  the  order  of  the  Commission,  it  is  per- 
mitted to  collect  in  rates.  It  will  be  noted,  however,  that  the 
amount  of  annual  gross  revenue  allowed  in  the  order  of  the  Com- 
missicm  is  considerably  in  excess  of  the  gross  revenue  enjoyed 
by  the  respondent  in  the  year  ending  December  31,  1913,  and 
greater  than  the  gross  revenue  enjoyed  by  the  respondent  in  any 
year  prior  to  the  time  of  the  promulgation  of  the  schedule  of  rates 
against  which  the  complaints  in  these  cases  were  filed. 

It  is  stated  in  the  petition  that  the  property  of  the  respondent, 
for  which  the  Conmiission  finds  a  fair  value  of  $924,744,  is  now 
mortgaged  for  a  million  dollars.  In  his  argument  before  the 
Commission  on  this  application,  counsel  for  the  respondent 
pointed  to  the  fact  that,  in  addition  to  the  bonded  debt  of  a  mil- 
lion dollars,  the  respondent  has  a  floating  indebtedness  of  $100,- 
000  or  more,  and  additional  liabilities  in  the  form  of  outstanding 
accounts  unpaid ;  and  that  over  and  above  all  this  there  is  the  out- 
standing capital  stock  of  $1,000,000;  and  that,  to  limit  the  re- 
spondent to  the  gross  revenue  allowed  by  the  Conmiission  in  its 
recent  order,  would  be  to  work  a  great  hardship  upon  the  re- 
spondent Counsel  for  the  respondent  in  his  argument  upon  the 
application  for  rehearing  was  most  emphatic  in  setting  forth  the 
present  financial  condition  of  the  respondent. 

We  hold,  however,  that  whatever  position  the  respondent  finds 
itself  in  is  the  result,  not  of  the  order  of  the  Commission  limiting 
it  to  the  gross  revenue  allowed,  but  of  the  action  of  the  respond- 
ent in  issuing  bonds  and  stocks  and  incurring  other  liabilities 
without  due  regard  to  the  value  of  the  properties  received  in 
exchange. 

The  record  in  these  cases  shows  that  in  1904  the  respondent 
acquired  the  properties  of  the  Valley  Consolidated  Water  Com- 
pany. According  to  the  report  of  the  accountants  employed  by  • 
the  respondent,  the  original  cost  of  construction  of  these  proper- 
ties was  $243,204.25,  after  eliminating  charges  to  investment 
account  of  $24,000,  which  the  Commission  considered  improper 
charges  to  that  account  According  to  the  report  of  the  account- 
P.UJR.1917C. 
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ants  employed  by  the  complainants,  the  original  cost  of  these 
properties  was  $231,616.94.  As  consideration  for  these  proper^ 
ties  the  respondent  issued  $450,000  of  capital  stock,  $^97,000 
of  bonds,  and  assumed  an  outstanding  bonded  liability  of  the 
Valley  Consolidated  Water  Company,  amounting  to  $150,000, 
making  a  total  consideration  of  $897,000  in  par  value  of  securi- 
ties. In  1904  the  respondent  acquired  the  properties  of  the 
Perrysville  Water  Company.  According  to  the  report  of  the  ac- 
countants employed  by  the  respondent,  the  original  cost  of  con- 
struction of  these  properties  was  $41,311.08,  after  deducting 
$35,000  of  stock  bonuses  which  the  Commission  considered  im- 
proper charges  to  investment  account  According  to  the  report 
of  the  accountants  for  the  complainants,  the  original  cost  of  con- 
struction of  these  properties  was  $42,000.63.  As  consideration 
for  these  properties  the  respondent  issued  $42,000  of  capital 
stock  and  $42,000  of  bonds,  making  a  total  consideration  of  $84,- 
000.  In  1904  the  respondent  acquired  the  property  of  the  Ben- 
wood  Water  Company  of  which  the  original  cost  of  construction, 
according  to  the  report  of  the  accountants  employed  by  the  re- 
spondent, was  $30,000,  and  according  to  the  report  of  the  ac- 
countants employed  by  the  complainants  was  $18,329.17.  The 
consideration  given  by  the  respondent  for  these  properties 
was  $30,000  in  capital  stock  and  $30,000  in  bonds,  or  a 
total  consideration  of  $60,000.  In  this  connection,  also, 
attention  is  directed  to  the  remarks  contained  elsewhere  in 
this  report  regarding  the  J.  M.  Hastings  contract,  the  C.  P.  Trim- 
ble contract,  and  the  acquisition  of  the  stock  and  properties  of 
the  Monongahela  Water  Company. 

It  is  plainly  to  be  seen  that  the  par  value  of  the  bond  issues 
were  in  excess  of  the  investment.  The  promoters  and  managers 
of  the  enterprise  further  overloaded  the  respondent  and  its  sub- 
sidiaries with  very  large  stock  issues.  Not  expressing  any  opin- 
ion on  the  moral  phase  of  these  several  transactions,  it  is  beyond 
dispute  that  the  creation  of  a  mortgage  debt  greater  than  the 
actual  investment  was  contrary  to  all  sound  policies  of  finance. 
Experience  has  invariably  shown  that  great  danger  of  insolvency 
follows  the  career  of  business  enterprises  where  the  entire  capital 

has  been  borrowed.  Even  assuming  the  respondent's  own  valua- 
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tion  of  its  property,  the  mortgage  indebtedness  leaves  too  small  an 
equity. 

OONCfLUSION. 

The  Commission  reaffirms  its  former  opinion  except  in  so  far 
as  it  has  changed  the  effective  date  thereof. 

Separate  answer  of  Commissioner  Rilling  to  req[K>ndent's  peti- 
ticm  for  rehearing. 

The  report  of  the  Commission  in  this  case,  in  so  far  as  its  con- 
clusions as  to  the  fair  valuation  of  respondent's  property  and  the 
amount  of  fair  return  allowed  thereon  are  c^mcemed,  reflects  the 
judgment  of  my  associates  of  the  Commission,  but  in  which  I  did 
not  concur.  As  to  all  other  matters  in  said  r^>ort  it  meets  my 
approval.  Having  prepared  said  report  to  express  the  best  judg- 
ment of  the  Commission  as  a  whole,  which  was  arrived  at  after 
careful  consideration  thereof,  and  the  Commission  now  having 
by  its  reply  to  the  respondent's  petition  for  a  rehearing  set  forth 
at  length  some  of  the  reasons  for  its  conclusions,  I  deem  it  proper 
to  also  set  forth  in  a  separate  reply  my  reasons  for  not  concurring 
therein. 

The  valuation  of  public  utilities  for  rate-making  purposes  is  a 
comparatively  new  subject,  and  is  receiving  the  careful  eonsider- 
ati(Hi  of  courts  and  commissions.  Differences  of  opinion  exist 
not  only  as  to  the  particular  item%  but  also  as  to  what  extent 
they  should  be  included  in  any  determination.  We  are  of  (pinion 
that  both  the  utility  and  the  appellate  courts  should  have  full 
knowledge  of  the  several  items  and  amounts  thereof  included  in 
a  finding  by  a  commission.  If  any  improper  items  have  been 
included  or  if  any  proper  items  have  been  omitted  therefrom, 
how  can  a  conclusion  be  properly  reviewed  by  an  appellate  court 
without  a  knowledge  of  these  facts  ? 

The  reply  of  the  Commission  to  respondent's  petition  for  re- 
hearing and  request,  that  the  Commission  file  of  record  a  state- 
ment and  the  amount  of  each  item  included  in  the  fair  value  of 
respondent's  property,  is  illuminating  as  indicating,  in  part  at 
least,  the  method  by  which  the  Commission  arrived  at  its  con- 
clusion. 

As  indicated  in  its  reply  the  Commission  found  the  original 
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cost  of  construction  of  the  property  of  respondent  was  $841,343, 
and  the  reproduction  cost  new  less  depreciation  is  $995,164,  and 
the  fair  value  thereof  for  rate-making  purposes  is  fixed  at  $924,- 
744.  The  original  cost  is  $83,401  less,  and  the  reproduction  cost 
less  depreciation  is  $70,420  more,  than  the  fair  value. 

Eespondent's  plant  was  constructed  some  fourteen  years  ago. 
The  reproduction  cost  new  less  depreciation  was  determined  and 
based  on  prices  (as  shown  by  the  appraisements  of  the  engineers 
and  the  conference  agreement  made  in  connection  therewith),  as 
of  March  1,  1915,  and  not  on  present-day  prices. 

By  referring  to  the  tabulation  of  original  cost  of  constructioa 
and  reproduction  cost  new  of  the  tangible  property  of  respondent,, 
as  contained  in  the  report  and  reply  of  the  Commission,  it  will 
appear  that,  without  allowing  any  depreciation,  the  prices  oil 
which  the  reproduction  cost  new  were  based  do  not  differ  material-^ 
ly  from  the  original  cost  of  construction,  some  items  being  greats 
er  and  some  less. 

We  were  not  in  accord  with  our  associates  of  the  Commission' 
as  to  the  fair  value  of  respondent's  property  for  rate-making  pur- 
poses, nor  the  amount  of  return  allowed  thereon  as  contained  in^. 
the  report  in  this  case. 

We  are  of  opinicm  that  the  fair  value  of  respondent's  prop? 
erty  for  rate-making  purposes  as  determined  by  the  Conmiission: 
is  less  than  it  should  be,  and  that  it  should  also  receive  an  in- 
creased rate  of  return  thereon.  In  ascertaining  the  fair  value  of' 
respondent's  property,  we  should  consider  every  element  that 
enters  into  its  valuation  at  the  present  time,  and  we  cannot  more 
clearly  indicate  what  is  in  our  jnind  than  to  repeat  the  language 
of  Justice  Hughes  in  the  case  of  Minnesota  Eate  Cases  (Simpson- 
V.  Shepard)  230  U.  S.  454,  57  L.  ed.  1563,  48  L.R.A.(]Sr.S.) 
1151,  33  Sup.  Ct  Eep.  729,  Ann.  Cas.  1916A,  18,  as  follows: 

"It  is  clear  that  in  ascertaining  the  present  value  we  are  not 
limited  to  the  consideration  of  the  amount  of  the  actual  invest- 
ment. If  that  has  been  reckless  or  improvident,  losses  may  be 
sustained  which  the  community  does  not  underwrite.  As  the 
company  may  not  be  protected  in  its  actual  investment  if  the 
value  of  its  property  be  plainly  less,  so  the  making  of  a  just  re- 
turn for  the  use  of  the  property  involves  the  recognition  of  its 
fair  value  if  it  be  more  than  its  cost." 
P.U.R.1917C. 
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(Page  434.)  "The  ascertainment  of  that  value  is  not  con- 
trolled by  artificial  rules.  It  is  not  a  matter  of  formulas,  but 
there  must  be  a  reasonable  judgment  having  its  basis  in  the  prop- 
er consideration  of  all  relevant  facts." 

We  are  of  opinion  that  the  value  of  the  Neville  Island  prop- 
erty is  greater  than  that  allowed.  This  property  owned  by  the 
respondent  has  thereon  its  source  of  supply  secured  by  drilling 
wells.  It  is  not  only  sufficient  to  meet  the  needs  of  the  respond- 
ent,  but  it  is  also  of  proper  quality.  We  are  not  justified  in  as- 
suming  that  a  like  source  of  supply  can  be  secured  at  any  place 
along  the  Ohio  river,  although  some  witnesses  expressed  their 
opinion  to  that  effect.  At  no  other  place  along  the  said  river  have 
a  sufficient  number  of  wells  been  drilled  to  prove  the  correctness 
of  such  opinion.  The  Monongahela  Water  Company  was  unable 
to  secure  a  proper  source  of  supply  by  the  drilling  of  wells  in  the 
Ohio  river  a  short  distance  above  Neville  Island.  Without  this 
source  of  supply,  the  respondent  would  be  put  to  great  expense  to 
provide  another,  which  would  mean  greater  investment  and  there- 
fore increased  rates. 

We  think  this  source  of  supply  on  the  land  owned  by  respond- 
ent, and  as  developed  by  it,  is  such  an  asset  that  it  should  be 
considered  and  allowed  at  its  proper  value  in  determining  the 
fair  valuation  of  its  property.  In  our  opinion  the  9  acres  of  land 
at  the  head  of  Xeville  Island,  with  its  source  of  water  supply 
thereon,  have  a  fair  valuation  of  upwards  of  $100,000. 

We  are  also  of  opinion  that  the  respondent  should  be  allowed 
for  the  going-concern  value  of  its  property.  By  going-concern 
value  we  understand  that  value  which  a  company  has  by  reason 
of  its  being  a  going  active  concern,  serving  the  purpose  for  which 
it  was  intended  in  a  proper  and  efficient  manner,  with  a  sufficient 
number  of  patrons  and  amount  of  business  acquired  so  that  the 
capacity  and  the  property  of  the  company  are  to  a  reasonable 
d^ree  employed  or  engaged.  Surely  there  is  a  marked  difference 
between  such  a  company  and  one  whose  plant  has  either  been 
newly  constructed,  or,  having  been  previously  constructed,  is  not 
serving  the  purpose  for  which  it  was  intended,  has  neither  pa- 
trons nor  business,  and  therefore  consists  only  in  the  naked  plant 
ready  to  start,  but  with  no  business  to  carry  on. 

Going-concern  value,  as  we  view  it,  is  not  the  same  as  good 
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will  or  franchise  value,  as  neither  of  these  can  be  allowed,  nor 
do  we  think  that  it  is  included  in  what  is  sometimes  designated 
as  a  developmental  value  or  the  cost  of  producing  business.  The 
Ohio  Valley  Water  Company  was  organized  in  1904,  and  engaged 
in  the  business  for  which  it  was  incorporated  under  conditions 
then  existing.  It  took  its  chances  with  success  or  failure,  the 
same  as  any  other  concern.  It  has  succeeded.  After  more  than 
thirteen  years  of  operation  it  is  serving  the  public  in  the  several 
municipalities  named  in  its  charter  in  an  efficient  manner,  has 
an  established  business  with  a  large  number  of  patrons  earning 
a  return  upon  its  capital  investment,  and  as  such  a  going  concern 
we  think  it  has  a  value  over  and  above  that  value  which  it  would 
have  as  a  naked  plant  without  any  business. 

We  do  not  think  that  we  are  concerned  with,  or  should  go  back 
into  the  history  or  affairs  of,  the  company  in  ascertaining  the 
going-concern  value  of  the  respondent's  plant,  basing  the  same 
upon  the  past  earnings. 

In  the  case  of  Commercial  Club  v.  Citizens'  Gas  &  Fuel  Co.  1 
N.  J.  P.  U.  C.  E.  475,  the  Public  Service  Commission  of  New 
Jersey  said:  "It  is  true  that  the  cost  of  new  business  in  this 
last  decade  has  been  charged  to  operation,  and  paid  out  of  rates. 
But,  as  we  have  indicated  above,  the  business  thus  acquired  must 
be  r^arded  as  a  legitimate  part  of  the  property  of  the  company. 
We  cannot  equitably  project  back  into  the  unregulated  past,  a 
form  of  prices  that  might  to-day  be  regarded  as  fair  and  ade- 
quate, and  assume  that  actual  rates  exacted  in  the  past  in  so  far 
as  they  exceed  what  are  now  deemed  fair,  have  not  lawfully 
become  the  property  of  the  company.  If  these  high  rates  in  the 
past  have  been  employed  by  the  company  to  acquire  an  intangible 
property  in  the  shape  of  extensive  patronage,  that  expectation  of 
patronage  is  theirs,  and  on  its  fair  value  the  company  is  entitled 
to  a  return.  It  may  or  may  not  be  a  subject  of  regret  that  regu- 
lation was  so  long  deferred ;  but  deferred  regulation  is  no  excuse 
for  refusing  at  present  to  allow  a  fair  return  upon  what  is  the 
lawful  property  of  the  company." 

The  supreme  court  of  Pennsylvania,  in  the  case  of  Turtle 
Creek  v.  Pennsylvania  Water  Co.  243  Pa.  401,  90  Atl.  194,  said: 
"As  to  the  items  of  'going  value,'  interest  during  the  period  of 
construction  and  the  cost  of  repairing  the  streets,  which  appel- 
P.U.R.19170. 
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lant  contends  were  not  allowed,  or  at  least  that  there  were  no 
distinct  findings  as  to  these  items,  we  agree  that  these  were  ele- 
ments to  be  considered  in  arriving  at  a  just  valuation  of  the  prop- 
erties/* 

In  the  ease  of  Des  Moines  Gas  Co.  v.  Des  Moines,  238  TJ.  S. 
165,  59  L.  ed.  1250,  P.U.R.1915D,  577,  35  Sup.  Ct.  Kep.  811, 
the  Supreme  Court  of  the  United  States  in  speaking  of  going 
value  said :  "That  there  is  an  element  of  value  in  an  assembled 
and  established  plant  doing  business  and  earning  money  over  one 
not  thus  advanced  is  self-evident  This  element  of  value  is  a 
property  right,  and  should  be  considered  in  determining  the  value 
of  the  property  upon  which  the  owner  has  a  right  to  make  a  fair 
return  when  the  same  is  privately  owned,  although  dedicated  to 
public  use." 

The  Public  Service  Company  Law  of  our  state  in  article  5, 
§  20,  provides :  "In  ascertaining  and  determining  such  fair  value 
the  Commission  may  determine  every  fact,  matter,  or  thing  which, 
in  its  judgment,  does  or  may  have  any  bearing  on  such  value; 
and  may  take  into  consideration,  among  other  things,  the  origi- 
nal cost  of  construction,  .  .  .  and  going-concern  value  of 
such  public  service  company;  and  these,  and  any  other  elements 
of  value,  shall  be  given  such  weight  by  the  Commission  as  may 
be  just  and  right  in  each  case.''     [Pa.  Laws  1913,  p.  1416.] 

We  doubt  if  there  is  any  other  element  that  enters  into  or  goes 
to  make  up  the  fair  value  of  respondent's  plant  more  permanent- 
ly than  its  going-concern  value.  Any  of  its  tangible  elements 
about  which  there  is  no  question  could  be  replaced.  Its  going- 
concern  value  could  only  be  acquired  by  much  effort  exerted  over 
a  long  period  of  time. 

The  respoWent  should  not  only  have  its  property,  used  and 
useful,  determined  at  its  fair  value  as  of  the  present  time,  but 
it  should  also  be  allowed  a  fair  return  thereon.  The  theory  of 
the  law  is  that  all  capital  prudently  invested  in  a  public  utility 
which  is  properly  managed  is  entitled  to  a  reasonable  return  over 
and  above  the  cost  of  operation  and  a  reasonable  allowance  for 
depreciation.  As  the  'laborer  is  worthy  of  his  hire"  so  capital 
honestly  and  prudently  invested  in  a  public  utility  is  entitled  to 
a  fair  return. 

While  public  utilities  owe  a  duty  to  the  public  to  render 
P.U.R.1917C. 
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efficient  service,  the  state  in  its  regulating  policy  should  protect 
the  utility  in  the  exercise  of  its  public  duty  by  allowing  it  a  fair 
return  on  all  of  its  property,  used  and  useful.  This  of  course  is 
said  subject  to  the  qualification  that  the  state  in  no  way  guaran- 
tees or  underwrites  to  any  public  service  company  any  return. 
Any  person  making  an  investment  in  a  poorly  planned  and  ill- 
advised  public  utility  must  expect  to  sustain  a  loss  the  same  as 
though  his  investment  had  been  made  in  a  competitive  enterprise 
of  like  character.  The  rate  of  return  in  no  case  should  exceed 
the  value  of  the  service. 

It  is  important  that  the  public  in  all  of  the  municipalities  of 
our  state  be  furnished  an  adequate  supply  of  pure  water  at  rea- 
sonable rates.  In  many  municipalities  this  is  being  done  by  the 
municipality.  In  others  it  is  supplied  by  a  public  utility.  Pri- 
vate capital  will  not  seek  investment  in  the  construction  and 
operation  of  a  public  utility  if  it  has  a  foreknowledge  that  the 
regulating  authorities  of  the  state  are  likely  to  adopt  a  restricting 
policy  towards  its  receiving  a  proper  return  on  a  fair  value  of  its 
property. 

The  courts  have  fixed  a  minimum  fair  return,  stating  it  should 
not  be  less  than  6  per  cent^  the  legal  rate  of  interest.  We  fail  to 
find  any  decision  wherein  the  maximum  is  fixed.  The  courts 
have  also  held  that  the  return  should  exceed  the  lawful  rate  of 
interest  on  account  of  the  hazards  that  water  companies  are  sub- 
ject to. 

In  the  case  of  Brymer  v.  Butler  Water  Co.  179  Pa.  231,  36 
L.R.A.  260,  36  Atl.  249,  the  supreme  court  laid  down  certain 
principles  to  control  us  as  follows:  "By  what  rule  is  the  court 
to  determine  what  is  reasonable  and  what  is  oppressive?  Ordi- 
narily that  is  a  reasonable  charge  or  system  of  charges  which 
yields  a  fair  return  upon  the  investment.  Fixed  charges  and  the 
costs  of  maintenance  and  operation  must  first  be  provided  for, 
then  the  interests  of  the  owners  of  the  property  are  to  be  con- 
sidered. They  are  entitled  to  a  rate  of  return,  if  their  property 
will  earn  it,  not  less  than  the  legal  rate  of  interest ;  and  a  system 
of  charges  that  yields  no  more  income  than  is  fairly  required 
to  maintain  the  plant,  pay  fixed  charges  and  operating  expenses, 
provide  a  suitable  sinking  fund  for  the  payment  of  debts,  and 

pay  a  fair  profit  to  the  owners  of  the  property,  cannot  be  said  to 
P.U.R.1M7C. 
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be  unreasonable.  In  determining  the  amount  of  the  investment 
by  the  stockholders  it  can  make  no  difference  that  money  earned 
by  the  corporation,  and  in  a  position  to  be  distributed  by  a  divi- 
dend among  its  stockholders,  was  used  to  pay  for  improvements 
and  stock  issued  in  lieu  of  cash  to  the  stockholders.  •  •  •  The 
cost  of  the  water  to  the  company  includes  a  fair  return  to  the 
persons  who  furnished  the  capital  for  the  construction  of  the 
plant,  in  addition  to  an  allowance  annually  of  a  sum  sufficient  to 
keep  the  plant  in  good  repair  and  to  pay  any  fixed  charges  and 
operating  expenses.  A  rate  of  water  rents  that  enables  the  com- 
pany to  realize  no  more  than  this  is  reasonable  and  just.'' 

The  respondent,  like  all  other  public  utilities,  is  subject  more 
or  less  to  certain  improtected  and  uninsurable  risks  and  hazards, 
which  should  be  carefully  considered  in  determining  its  fair  re- 
turn. 

The  respondent  is  maintaining  two  large  mains  under  the  Ohio 
river,  with  their  accompanying  dangers  and  with  the  possibility 
of  their  being  entirely  destroyed  from  one  cause  or  another,  and 
thus  interrupt  its  service  and  cause  it  great  expense.  This  has 
already  occurred  and  may  occur  again.  The  location  of  the 
pumping  station  of  respondent  should  be  considered.  It  is  lo- 
•cated  at  the  head  of  an  island,  in  the  middle  of  a  large  river. 
Under  ordinary  circumstances  it  is  elevated  to  such  an  extent  as 
to  be  free  from  danger.  Should  there,  however,  be  an  extraordi- 
nary flood,  this  entire  pumping  station  might  be  swept  away.  It 
has  other  risks,  but  these  are  sufficient  to  indicate  that,  at  least 
to  ?ome  extent,  the  safety  and  permanency  of  the  investment  in 
respondent's  plant  may  be  jeopardized,  and  should  all  be  con- 
sidered in  determining  its  fair  rate  of  return. 

We  do  not  think  that  any  unchangeable  rule  can  be  laid  down 
or  adhered  to  in  determining  the  fair  return  which  should  be 
allowed  to  water  companies.  No  two  companies  operate  under 
the  same  conditions^  and  the  rate  of  return  in  each  case  should 
depend  on  and  be  determined  by  considering  the  conditions  sur- 
roimding  each  company.  Seven  per  cent  return  may  be  proper 
for  one  company,  while  it  may  be  inadequate  for  another. 

We  should  also  consider  everything  that  has  been  accomplished 
by  the  respondent;  what  efforts  it  has  put  forth;  whether  or  not 
good  or  bad  judgment  has  been  exercised;  and  what  are  the  con- 
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ditions  that  it  may,  within  a  reasonable  time,  be  expected  to  cope 
with  or  be  subjected  to. 

In  Sandpoint  v.  Sandpoint  Water  &  Light  Co.  P.U.R.1915F, 
445,  the  Idaho  Commission,  in  treating  of  the  rate  of  return, 
declared  a  policy  to  which  we  can  give  our  support  as  follows : 
"This  Commission  will  not  be  placed  in  a  position  of  stifling 
ambition  and  effort  in  the  development  of  public  utility  enter- 
prises by  adopting  a  fixed  per  centum  as  the  rate  of  return  which 
a  utility  shall  be  allowed  on  its  investment.  The  rate  of  return 
will  be  determined  in  each  individual  case,  giving  due  considera- 
tion to  efficiency  and  economy  in  management,  and  thus  afford 
a  stimulus  for  the  utility  to  increase  its  business,  to  reduce  its 
operating  expenses,  and  thereby  reduce  the  cost  of  the  commodity 
to  the  consumer.  If  a  public  utility  can  by  efficient  management 
reduce  the  operating  expenses  below  the  ordinary  amount,  or  if 
it  can  by  the  application  of  a  broad  and  public-spirited  policy 
develop  a  community  and  thereby  develop  its  business  and  in- 
crease its  earnings,  it  is  certainly  entitled  to  share  in  the  increased 
earnings  directly  resulting  therefrom.  We  believe  that  the  appli- 
cation of  this  policy  will  create  an  incentive  to  greater  and  more 
efficient  effort  on  the  part  of  the  investor,  and  that  it  will  redound 
to  the  benefit  of  the  community  served  as  well  as  of  the  entire 
state.  The  Commission  finds  that  8  per  cent  per  annum  is  a  rear 
son  able  rate  of  return  on  the  investment  now  under  considera- 
tion.'' 

If  the  former  officials  of  the  Ohio  Valley  Water  Company  have 
been  remiss  in  their  duties  in  connection  with  the  financial  af- 
fairs of  the  company,  the  Public  Service  Commission  is  not  the 
proper  forum  to  correct  these  matters. 

From  a  careful  consideration  of  all  the  facts  in  connection  with 
the  Ohio  Valley  Water  Company  and  its  service,  and  considering 
the  interests  of  its  patrons  as  well  as  its  owners,  we  are  of  opinion 
that  the  fair  value  of  all  of  its  property  used  and  useful  in  its 
rendering  service  to  the  puWic  at  the  present  time  for  rate-mak- 
ing purposes  is  greater  than  the  amount  stated  in  the  Commis- 
sion's report,  and  that  the  fair  rate  of  return  over  and  above  the 
cost  of  operation  and  a  proper  amount  for  depreciation  to  be 
allowed  the  respondent  should  be  fixed  at  not  less  than  7^  per 
P.U.R.1917C. 
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cent.  In  so  far  as  the  effective  date  of  the  proposed  schedule  of 
rates  is  fixed  as  of  April  1, 1917,  we  concur.  A  rehearing  should 
have  been  granted. 


SOUTH  DAKOTA  SUPREME  COURT. 

STATE  EX  BEL.  CAIjDWELL,  ATTOBNEY  GENEBAL,  et  al. 

V. 

AMEBICAN  EXPBESS  COMPANY  et  sL 

(—  s.  D.  — ,  161  N.  W.  132.) 

tniersiaie  commerce  ^^  Jurisdiction  of  nUtte  court  ^^  Bates '^  DiBcrfni' 
ination. 

1.  A  state  court  has  jurisdiction  to  enjoin  the  putting  into  effect 
of  a  schedule  of  express  rates  higher  than  those  authorized  by  the  state 
Commission,  although  such  schedule  was  made  to  conform  with  the 
interstate  rates  for  the  purpose  of  diminating  diserimination  against 
a  city  without  the  state  in  oompUance  with  an  order  of  tha  Interstate 
Commerce  Commission. 

Interstate  Com.m.erce  Coinmission^' Jurisdiction  ^'Intrastate  rates  ^^ 
Discrim  (ntttitm, 

2.  The  Interstate  Commeroa  Commisnon  has  no  power  to  regvlftte 
intrastate  rates  for  the  purpose  of  eliminating  discrimination  resulting 
from  inequalities  between  intrastate  rates  and  interstate  rates. 

Orders  ^Construction^' Rates'^  Territory  affected, 

3.  An  order  of  the  Interstate  Commerce  Commission  requiring  a 
carrier  to  cease  colleeting  higher  rates  <m  interstate  movements  fpom 
a  certain  city  to  points  in  another  state  than  were  charged  on  move- 
ments  within  that  state,  without  designating  the  territory  to  which  its 
order  should  apply,  must  be  construed  as  requiring  the  carrier  to  estab- 
lish before  the  state  Commission  or  a  court  the  unreasonableness  of  the 
intrastate  rates,  and  have  the  Conunission  or  court  prescribe  the  ter- 
ritory to  which  the  new  rates  should  apply,  rather  than  as  authorizing 
the  carrier  to  select  the  territory  to  which  the  order  should  apply. 

Interstate  Commerce  Commission  —  Notice  of  advance  in  railroad 
rates'^ State  statutes, 

4.  A  statute  (S.  D.  Laws  1911,  chap.  207,  §  10,  ss  amended  by  Laws 
1913,  chap.  304)  requiring  carriers  to  give  thirty  days'  notice  of  an  in- 
tention to  advance  rates  to  the  State  Board  of  Railway  Commissioners 
by  filing  of  schedules,  and  to  the  public  by  publication,  is  a  reasonable 
regulation,  not  in  conflict  with  any  right  of  the  Interstate  Commerce 
Commission  to  regulate  rates  within  the  state,  and  should  be  sustained. 

[January  20,  1917.] 

Obiginal  proceedings  hy  the  State  of  South  Dakota  on  rela- 
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tion  of  the  Attorney  General  and  the  State  Board  of  Railway 
Commissioners,  to  restrain  defendants  from  putting  into  effect 
a  certain  schedule  of  express  rates;  judgment  granting  relief 
prayed  for  and  for  costs. 

Appearances:  C.  C.  Caldwell,  Attorney  General,  and  P.  W. 
Dougherty  and  Oliver  E.  Sweet,  Assistant  Attorneys  General, 
for  plaintiffs;  T.  B.  Harrison  and  Branch  P.  Kerfoot,  both  of 
New  York  city,  and  Bailey  &  Voorhees,  of  Sioux  Falls  (Charles 
W.  Stockton,  of  New  York  city,  of  counsel),  for  defendants;  E. 
E.  Wagner,  of  Sioux  Falls,  and  T.  H.  Null,  of  Huron,  amici 
curicB. 

Per'Curiam: 

Plaintiffs  seek  to  restrain  defendants  from  putting  into  effect 
a  certain  schedule  of  rates  governing  charges  for  the  transporta- 
tion of  express  between  Aberdeen,  Mitchell,  Sioux  Falls,  Water- 
town,  and  Yankton,  commercial  centers  of  this  state,  and  all 
other  cities  and  towns  in  the  state.  From  the  complaint,  iiled 
September  12,  1916,  it  appeared  that  the  State  Board  of  Rail- 
way Commissioners  (hereinafter  spoken  of  as  the  "Board")  had 
theretofore,  pursuant  to  statute  (chapter  152,  Laws  1911),  estab- 
lished and  put  into  effect  a  schedule  of  rates  governing  charges 
for  the  transportation  of  express  between  all  points  within  this 
state,  which  schedule  was  still  in  full  force  and  effect;  that  the 
statutes  of  this  state  (chapter  304,  Laws  1913)  provided  that 
no  advance  riiould  be  made  in  rates  so  establidied  except  upon 
thirty  days'  notice  to  the  Board  and  the  public,  and  not  imtil 
such  advance  had  been  allowed  by  the  Board;  and  that  de- 
fendant, on  August  25,  1916,  had  presented  for  filing  with  the 
Board,  and  announced  its  intention  of  putting  into  force  on 
September  15,  1916,  a  certain  rate  schedule,  being  the  schedule 
first  above  referred  to.  This  proposed  schedule  applied  to  all 
interstate  traffic  to  and  from  every  point  in  this  state;  it  also 
applied  between  all  stations  in  this  state,  reached  by  the  defend- 
ants, and  the  above  five  cities.  The  rates  in  the  said  schedule, 
in  so  far  as  they  related  to  intrastate  traffic,  were  materially 
higher  than  those  named  in  the  intrastate  rates  then  in  force. 
Upon  such  complaint,  an  order  was  issued  restraining  defendants 
from  putting  such  schedule  in  force  pending  the  final  determi- 
nation of  this  action*     Defendants  then  answered  admitting  all 
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the  above  facts,  and  alleging  that  their  action  in  filing  such  sched- 
ule had  been  taken  in  obedience  to  an  order  of  the  Interstate 
Commerce  Commission  (hereinafter  spo'ken  of  as  the  "Commis- 
sion"). 

The  following  facts  are  conceded :  A  proceeding  on  behalf  of 
the  shippers  of  Sioux  City,  Iowa,  and  against  these  defendants, 
had  been  theretofore  brought  before  the  Commission  by  the  Traf- 
fic Bureau  of  the  Sioux  City  Commercial  Club.  See  TraflSc- 
•Bureau  v.  American  Exp.  Co.  39  Inters.  Com.  Kep.  703.  In 
such  proceeding,  complaint  was  made  that  the  rates  charged  by 
defendants,  upon  express  shipments  from  Sioux  City  to  "points 
in  the  state  of  South  Dakota,"  being  the  interstate  rates  that 
had  been  established  by  the  Commission,  were  "unjust,  unrea- 
sonable, and  excessive  in  themselves  and  •  •  .  in  violation 
of  the  act  to  regulate  commerce;"  that  such  rates  were  very 
much  higher  than  those  from  the  South  Dakota  commercial  cen- 
ters to  points  equally  distant  in  said  state ;  and  that  the  charging 
of  such  rates  from  Sioux  City  is  "unjustly  discriminatory  and 
subjects  •  •  •  Sioux  City  as  a  jobbing  center  to  undue  and 
xmreasonable  prejudice  and  disadvantage."  The  plaintiff  prayed 
that  action  be  taken  to  ^id  such  discrimination*  Defendants, 
answering,  admitted  the  existence  of  the  alleged  discriminaticm 
complained  of,  but  denied  responsibility  therefor,  alleging  that 
the  inteirstate  rates  charged  by  them  were  those  established  by  the 
Oommissian  and  that  the  intrastate  rates  so  charged  were  those 
established  by  the  Board.  Defendants  asked  "that  an  order  be 
entered  requiring  the  removal  of  this  unjust  discrimination  by 
applying  to  express  shipments  moving  between  all  points  in  South 
Dakota  the  rates  found  reasonable  by  this  Commission"  in  cer- 
tain proceedings  theretofore  had  before  such  Conmiission.  The 
Commission  stated  that,  by  the  above  request,  "the  defendants 
seek  to  broaden  the  issues  and  bring  before  us  for  review  the 
relation  of  rates  on  other  movements  than  those  involved  in  the 
complaint."  39  Inters.  Com.  Kep.  704.  Said  proceeding  re- 
sulted in  the  making  of  the  following  findings  by  the  Commis- 
sion: 

"(1)  That  rates  for  the  interstate  transportation  of  shipments 
by  express  between  Sioux  City,  Iowa,  and  points  in  the  state  of 
P.U.R.1917C. 
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South  Dakota  heretofore  prescribed  by  us  as  reasonable,  have 
not  been  shown  to  be  unreasonable. 

"(2)  That  the  defendants  maintain  higher  interstate  rates  be- 
tween Sioux  City  and  points  in  the  state  of  South  Dakota  than 
between  Sioux  Falls,  Mitchell,  Aberdeen,  Watertown,  and  Yank- 
ton, South  Dakota,  and  points  in  the  same  state  applicable  to 
shipments  by  express  which  are  transported  under  substantially 
similar  circumstances  and  conditions* 

"(3)  That  thereby  an  imdue  preference  is  given  to  Sioux. 
Falls,  Mitchell,  Aberdeen,  Watertown,  and  Yankton,  and  an  un- 
due and  unreasonable  prejudice  and  disadvantage  is  effected 
against  Sioux  City. 

"(4)  That  the  defendants  should  cease  and  desist  from  con- 
tinuing said  undue  preference  and  unjust  discrimination.*' 

Upon  such  findings  the  Commission  entered  the  following 
order :  **It  is  ordered  that  the  above-named  defendants,  accord- 
ing as  they  participate  in  the  transportation,  be,  and  they  are 
hereby,  notified  and  required  to  cease  and  desist,  on  or  before 
August  16,  1916,  and  thereafter  to  abstain,  from  publishing,  de- 
manding, or  collecting  higher  rates  for  the  transportation  of  ship- 
ments by  express  between  Sioux  City,  Iowa,  and  points  in  the 
state  of  South  Dakota  than  are  contemporaneously  published,  de- 
manded, or  colleeted  for  transportation  under  substantially  simi- 
lar circumstances  and  conditions  for  substantially  equal  distances 
between  Sioux  Falls,  Mitchell,  Aberdeen,  Watertown,  and  Yank- 
ton, South  Dakota,  on  the  one  hand,  and  said  pcnnts  in  the  state 
of  South  Dakota  on  the  other,  which  said  relation  of  rates  has 
been  found  by  the  Commission  to  be  unjustly  discriminatory. 
And    ..."     89  Inters.  Com.  Rep.  725, 

The  Commission  made  no  order  approving  or  adopting  the 
schedule  of  rates  filed  by  defendants  with  the  Board,  nor  any 
order  in  any  manner  making  such  schedule  its  schedule,  imless 
the  order  above  quoted  had  that*  effect.  The  Conmiission  failed 
to  prescribe  what  "points"  in  South  Dakota  its  order  should 
apply  to,  nor  did  it  make  any  finding  as  to  what  portion  of  the 
lines  over  which  defendants  did  business  were  in  territory  com- 
mercially tributary  to  Sioux  City.  In  its  report,  after  again 
referring  to  the  effort  of  defendants  to  broaden  the  issues,  it 
says :  "We  shall  limit  our  findings  to  the  allegations  of  unrea- 
sonableness and  unjust  discrimination  found  in  the  complaint." 

P.U.R.1917C.  1^ 
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The  only  statement  made  by  the  Commission  in  its  report 
touching  upon  the  question  of  what  territory  is  commercially 
tributary  to  Sioux  City  is  found  tmder  the  heading,  "Location 
of  Sioux  City  with  Reference  to  Sioux  City  TraflSc,"  under  which 
heading  the  Commission,  at  page  706  of  39  Inters.  Com.  Bep. 
said:  "The  southeastern  section  of  South  Dakota  is  thus  a  nat- 
ural and  important  trade  territory  for  Sioux  City  shippers  whose 
principal  competitors  within  the  state  are  located  at  Sioux  Falls, 
Mitchell,  Aberdeen,  and  Watertown.  Competition  with  dealers 
.    .     .     at  Yankton  in  the  sale  of  ice  cream  is  also  shown.*' 

The  rates  named  in  the- schedule  filed  with  the  Board  were 
based  upon  the  interstate  rates  between  Sioux  City  and  South 
Dakota  territory,  and  their  enforcement  would  remove  the  dis- 
crimination complained  of;  but  it  clearly  appears  that  their  en- 
forcement would  result  in  as  great,  if  not  a  greater,  discrimina- 
tion against  commercial  centers  of  South  Dakota  named  in  such 
order  and  in  favor  of  all  other  points  in  this  state,  than  that  now 
existing  against  Sioux  City  and  in  favor  of  the  five  cities  to 
which  the  new  intrastate  rates  apply. 

[1]  Has  this  court  jurisdiction  to,  and  should  it,  permanently 
restrain  defendants  from  putting  such  rates  into  force  ? 

Defendants  contend  that  this  court  has  no  jurisdiction  of  the 
subjedrmatter  of  this  action,  citing  the  provisions  of  Act  of 
Congress,  October  22,  1913,  88  Stat,  at  L.  219  (U.  S.  Comp. 
Stat.  1913,  §  994),  that  "the.venue  of  any  suit  hereafter  brought 
to  enforce,  suspend,  or  set  aside,  in  whole  or  in  part,  any  order 
of  the  Interstate  Commerce  Commission,  shall  be  in  the  [Fed- 
eral] judicial  district.     ..." 

There  are  two  answers  to  this  contention:  (1)  This  is  not  an 

action  to  "suspend  or  set  aside"  the  order  of  the  Commission, 

but  one  to  eiyoin  the  putting  into  effect  of  a  schedule  of  rates, 

neither  prepared  nor  approved  by  the  Conunission  and  clearly 

not  authorized  by  it,  which  schedule  defendants  are  seeking  to 

put  into  force  in  direct  violation  of  the  laws  of  this  state.     (2) 

If  the  purported  order  of  the  Commission  does,  in  any  respect, 

regulate  intrastate  commerce,  it  is  to  that  extent  void  owing  to 

the  Commission's  want  of  jurisdiction  over  the  subject-matter. 

Having  jurisdiction  to  act,  should  we  permanently  restrain 
P.U.R.1917C. 
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the  estaWislmietit  of  the  proposed  rates  ?  Paraphrasing  the  words 
of  Judge  Landis  in  a  recent  decision,  C.  B.  &  Q.  E.  Co.  v.  State 
Public  Utilities  Commission  of  Illinois:  ^'We  had  a  lawfully 
established  intrastate  schedule  of  rates.  Defendants  contend  that 
such  schedule  has  been  superseded  by  the  order  of  the  Commis- 
sion. How  can  such  intrastate  rates  be  lawfully  superseded? 
It  may  be  done  by  the  Board,  acting  for  the  state  of  South  Da- 
kota; or  it  may  be  done  by  Congress,  acting  through  the  Com- 
mission, if  the  superseding  of  such  intrastate  rates  comes  within 
the  exercise  of  the  power  of  Congress  to  regulate  commerce  be- 
tween the  states.'* 

[2]  Defendants  contend  that  the  Commission  has  authority 
to  regulate  and  control  intrastate  rates,  in  so  far  as  such  regu- 
lation and  control  may  be  necessary  in  order  to  prevent  unjust 
discrimination  resulting  from  inequalities  between  such  rates 
and  interstate  rates.  In  support  of  the  above  contention,  de- 
fendants cite  the  decision  of  the  Federal  Supreme  Court  (here- 
inafter spoken  of  as  the  "Supreme  Court")  in  the  so-called 
Shreveport  Case,  Houston,  E.  &  W.  T.  R  Co.  v.  United  States, 
234  U.  S.  342,  58  L.  ed.  1341,  34  Sup.  Ot  Eep.  833.  PlaintiflFs 
contend  that  the  law  applicable  to  the  facts  of  this  case  was  an- 
nounced by  the  Supreme  Court  in  the  Minnesota  Bate  Cases 
(Simpson  v.  Shepard)  (hereinafter  spoken  of  as  the  'TVIinne- 
sota"  Case)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.ll.A.(KS.) 
1151,  33  Sup.  Ct.  Eep.  729,  Ann.  Cas.  1916A,  18;  and  that  the 
order  of  the  Commission,  if  subject  to  the  construction  given  it 
by  defendants,  is  invalid  in  that  the  Conmaission  was  without 
authority  over  the  subject-matter  thereof. 

All  controversy  as  to  the  authority  of  the  Commission  to  con- 
trol intrastate  rates  in  order  to  remove  discrimination  resolves 
itself  down 'to  a  dispute  as  to  the  scope  and  effect  of  certain 
provisions  of  the  Interstate  Commerce  Act,  and,  when  we  arrive 
at  the  proper  construction  of  such  provisions,  we  must  of  neces- 
sity reach  the  proper  determination  of  the  existence  or  nonexist- 
ence of  such  authority.  There  are  certain  propositions  so  axio- 
matic that  they  must  be  presumed  to  have  been  in  the  minds  of 
Congress  when  enacting  such  act.  Any  discrimination  that  may 
exist,  either  against  carriers,  shippers,  or  consumers,  arising 
solely  from  the  charging  of  rates  that  are  reasonable,  cannot  be 
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removed  by  a  change  of  rates  without  there  result  an  unjust  dia- 
crixnination  against  either  the  ci^rrier,  the  shipper,  or  consumer. 
Behind  unjust  discrimination  there  always  exist  unreasonable — 
that  is,  unjust  and  unfair — ^rates ;  therefore  the  sole  remedy  for 
unjust  discrimination  lies  in  the  establishment  of  reasonable 
rates.  Unreasonable  rates  being  the  cause  and  unjust  discrimi- 
nation the  effect,  the  authority  to  remove  unjust  discrimi^ation 
is  to  be  measured  by  the  authority  to  prescribe  reasonable  rates. 
Every  appeal  to  a  Commission  seeking  the  termination  of  dis- 
crimination is,  in  effect,  a  prayer  for  the  establishment  of  rea- 
sonable rates.  Such  an  appeal  cannot  be  effective  unless  made 
to  those  having  authority  to  prescribe  rates.  .  If,  under  its  power 
to  reflate  interstate  c(Hnmerce,  Congress  can  and  does  even 
indirectly  fix  the  rates  to  be  charged  for  intrastate  commerce, 
even  though  such  control  professes  to  be  limited  in  its  territorial 
application,  it  must  from  the  very  necessities  of  commercial  in- 
tercourse and  competition  result  in  a  conformity  of  all  intrastate 
rates  to  those  thus  prescribed.  In  other  words,  there  is  no  such 
thing  as  a  limited  regulation  by  Congress  of  the  charges  for  in- 
trastate commerce — ^wherever  Congress  steps  iu,  the  free  action 
of  the  local  authorities  is  throttled,  as  they  must  of  necessity  elim- 
inate discriminaticxi  and  can  only  do  so  by  conforming  all  rates 
to  those  prescribed  by  the  dominant  power.  Congress,  by  the 
specific  provisions  of  §  1  of  the  said  act,  has  declared  it  shall  be 
unlawful  for  carriers  to  make,  and  it  has  prohU>ited  them  from 
making,  unjust  and  unreasonable  diiarges  ''for  any  service  ren- 
dered or  to  be  rendered  in  the  transportation  of  •  .  .  prop- 
erty ...  as  aforesaid.^'  The  pneceding  provision  of  said 
section,  to  which  the  word  ''aforesaid''  refers,  clearly  shows  that 
the  "transportation"  contemplated  is  solely  such  as  is  purely 
interstate.  This,  it  would  seem,  was  made  doubly  certain  by 
the  proviso  contained  in  the  first  paragraph  of  such  section, 
which  proviso  is  hereinafter  quoted,  and  which  proviso  expressly 
refers  to,  and,  it  seems  to  us,  clearly  limits,  every  provision  of 
the  whole  act.  Certainly  it  cannot  be  presumed  that  Congress 
intended  that  the  authority,  given  the  Commission  under  §  15 
of  such  act,  to  enforce  the  provisions  of  §  8  thereof  and  thus 
prevent  unjust  discriminations,  was  intended  to  extend  beyond 
i\nd  to  be  inconsistent  with  the  corresponding  authority,  given 
P.U.R.1917C. 
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to  such  Commission  by  §§  1  and  15,  to  remove  the  cause  of  such 
discrimination.  As  throwing  further  light  upon  the  intent  of 
Congress  in  enacting  such  act,  it  is  well  to  note  the  situation  at 
the  time  of  such  enactment.  At  that  time  it  was  fully  settled 
by  judicial  decisions:  (1)  That  the  actual  regulation  of  inter- 
state commerce  by  Congress  excluded  state  regulation  thereof. 
(2)  That  the  power  to  regulate  internal  commerce  rests  ex- 
clusively with  the  states.  (3)  That  in  matters  pertaining  to 
commerce,  which  matters  are  essentially  national  in  their  char- 
acter and,  for  that  reason,  requiring  national  uniformity  in  regu- 
lation, failure  of  Congress  to  act  does  not  allow  of  state  control ; 
while  in  matters  local  in  character  though  affecting  interstate 
commerce,  the  power  of  the  state  is  complete  and  unrestricted 
in  absence  of  congressional  action.  Up  to  that  time  whatever 
attempt  had  been  made  to  establish  or  regulate  rates  for  trans- 
portation of  either  passengers  or  freight  or  to  prevent  discrimi- 
nation in  rate  charges  bad  been  the  work  of  the  several  states. 
The  right  of  the  states  to  legislate,  so  far  as  their  l^slation 
pertained  to  intrastate  commerce,  had  been  fully  recognized  by 
the  Federal  courts.  We  know  of  no  case,  and  we  believe  none 
can  be  cited,  wherein  the  Supreme  Court  had,  up  to  that  time, 
held  that^  under  the  commerce  clause  of  the  Federal  Constitu- 
tion, the  power  of  Congress  extended  even  to  the  indirect  control 
of  intrastate  rates.  It  is  true  that,  in  numerous  decisions,  the 
Federal  control  over  the  instrumentalities  of  commerce  had  been 
held  to  extend  to  instrumentalities  having  a  situs  local  to  a  dtate 
if  the  same  were  used  in  connecticn  with  interstate  commeroew 
But  as  has  been  well  said:  "It  may  be  asked,  why  may  not  Con- 
gress regulate  intrastate  rates,  if  it  may  require,  as  the  Supreme 
Court  has  decided,  the  use  of  safety  appliances  on  purdy  intra- 
state trains  ?  The  reason  is  that,  while  interstate  and  intrastate 
rates  may  be  interdependent  for  economic  or  geographical  rea- 
sons, this  is  not  the  same  direct  interdependence  that  necessarily 
exists  between  trains  or  cars  operated  over  the  same  tracks.  A 
rate  is  a  charge  for,  not  an  instrument  of,  transportaticwL'^ 

By  the  act  in  question,  Congress  embarked  into  a  new  field  of 
action.  It  enacted  certain  provisions  declaring  the  policy  that 
should  govern  those  engaged  in  interstate  commerce.  It  knew 
and  fully  recognized  that  it  could  not  act  directly  in  the  fixing 
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and  adjusting  of  rates, — that  it  could  only  exercise  such  power 
through  the  medium  of  some  administrative  body.  But  the  Su- 
prOTie,  Court  concedes  that  Congress  did  not  give  to  such  admin- 
istrative agency  the  power  to  directly  r^ulate  rates  for  intra- 
state traffic, — a  power  upon  which,  as  we  have  noted,  should 
properly  rest  the  power  to  remove  discrimination  where  such 
discrindnation  can  only  be  removed  by  a  change  in  intrastate 
rates.  The  Supreme  Court,  in  the  Shreveport  Case,  says  that 
Congress  ''did  not  undertake  to  authorize  the  Commission  to 
prescribe  intrastate  rates  and  thus  to  establish  a  unified  control 
by  the  exercise  of  the  rate-making  power  over  both  descriptions 
of  traffic." 

We  do  not  believe  sound  logic  will  permit  of  the  conclusion 
that,  while  Congress  did  not  authorize  the  Conunission  to  directly 
prescribe  intrastate  rates  and  thus  establish  a  unified  control 
over  both  interstate  and  intrastate  rates,  it  did  intend  to  give  it 
the  power,  under  the  guise  of  preventing  unjust  discriminations, 
to  exercise  exactly  the  same  control.  When  we  contemplate  the 
inevitable  re&rah  of  giving  to  the  Commission  a  dominant  power 
over  intrastate  rates  in  even  a  limited  territory,  we  must  recog- 
nize that  through  the  exercise  of  such  power  it  must  exert  an 
indirect  influence  absolutely  controlling  the  intrastate  rates 
throughout  the  state.  Therefore,  in  view  of  all  the  above,  we  do 
not  believe  that  Congress  intended  to  exert  any  other  than  the 
power  which  at  that  time  was  conceded  by  all  to  have  been  given 
to  it  by  the  Constitution;  and,  with  aU  due  respect  to  the  Su- 
preme Court,  we  are  constrained  to  differ  from  it  and  hold  that 
the  proviso  in  §  1  of  said  act  has  the  effect,  just  as  it  purports, 
of  limiting  "the  provisions  of  this  act,"  so  that  no  provision, 
whether  it  be  one  found  in  §  8  or  elsewhere,  "shall  apply  to  the 
transportation  of  passengers  or  property  .  .  .  wholly  within 
one  state.  ..."  We  think  any  other  construction  does  vio- 
lence to  the  plain  wording  of  such  proviso. 

The  point  upon  which  the  Supreme  Court,  in  the  Shreveport 
Case,  distinguished  that  from  the  Minnesota  Case,  was  that,  in 
the  Minnesota  Case,  Congress  had  not  acted;  that  is,  the  Com- 
mission, through  which  Congress  had  undertaken  to  exert  its 
power,  had  not  made  any  finding  of  unjust  discrimination  and 
adjudged  how  it  should  be  eliminated.  Keeping  in  mind  that, 
P.U.R.1917C. 
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in  the  Shreveport  Case,  the  court,  wheu  speaking  of  the  failure 
of  Congress  to  act,  had  reference  to  such  failure  of  the  Commis- 
sion, the  ag^it  of  Congress,  to  act,  we  find  much  of  the  apparent 
conflict  between  the  two  opinions  disappears.  But  there  jet  re- 
mains that  which  we  are  unable  to  reconcile  and  which  leads  us 
to  feel  that  the  Supreme  Court  went  further  in  the  Shreveport 
Case  than  precedent  or  any  reasonable  construction  of  the  Federal 
statute  warrants.  We  shall  not  refer  further  to  that  part  of  the 
opinion  in  the  Minnesota  Case  wherein  the  court  discusses  cer- 
tain principles,  the  application  of  which  supports  the  rig^t  of 
Congress  to  control  the  instrumentalities  of  intrastate  commerce, 
and  then  says:  "These  principles  apply  to  the  authority  of  the 
state  to  prescribe  reasonable  maximum  rates  for  intrastate  trans- 
portation." 

Upon  the  above  proposition  taken  as  a  premise,  the  court 
reaches  the  conclusion  that,  through  the  medium  of  the  Commis- 
sion, Congress  has  undertaken  to  exercise  a  regulatory  power 
or  control  over  the  state's  authority  to  prescribe  maximum  intra- 
state rates.  Even  if  we  were  to  concede  the  premise,  we  do  not 
believe  the  conclusion  follows,  but  do  believe  that  Congress  has 
expressly  refused  to  exercise  any  such  ccmtrol. 

The  proviso  in  §  1  of  the  Interstate  Conmxerce  Act  reads: 
"Provided,  however,  that  the  provisions  of  this  act  shall  not 
apply  to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of  property  wholly 
within  one  state  and  not  shipped  to  or  from  a  foreign  ooimtry 
from  or  to  any  state  or  territory  as  aforesaid." 

It  was  this  proviso  which  was  in  the  mind  of  the  Supreme 
Court  when,  in  the  Minnesota  Case,  it  said  (the  imderseoring 
l)eing  ours) : 

"The  question  we  have  now  before  us,  essentially,  is  whether 
after  the  passage  of  Uie  Interstate  Commerce  Act,  and  its  amend- 
ment, the  state  continued  to  possess  the  state-wide  avihority 
which  it  formerly  enjoyed  to  prescribe  reasonable  rates  for  its 
exclusively  internal  traffic.    .    .    . 

"Having  regard  to  the  terms  of  the  Federal  statute,  the  famil- 
iar range  of  state  action  at  the  time  it  was  enacted,  the  continued 
exercise  of  state  authority  in  the  same  manner  and  to  the  same 

extent  after  its  enactment,  and  the  decisions  of  this  court  recog- 
P.U.R.1917C. 
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nizing  and  upholding  this  authority,  we  find  no  foundation  for 
the  proposition  that  the  Act  to  Regulate  Commerce  contemplated 
interference  therewith. 

^'Congress  did  not  undertake  to  say  that  the  intrastate  rates 
of  interstate  carriers  should  be  reasonable,  or  to  invest  its  admin- 
istrative  agency  with  authority  to  determine  their  reasonableness. 
Neither  by  the  original  act  nor  by  its  amendment  did  Congress 
seek  to  establish  a  unified  control  over  interstate  and  intrastate 
rates;  it  did  not  set  up  a  standard  for  intrastate  rates,  or  pre- 
scribe, or  authorize  the  Commission  to  prescribe,  either  maxi- 
mum or  minimum  rates  for  intrastate  traffic.  It  cannot  be  sup- 
posed that  Congress  sought  to  accomplish  by  indirection  that 
which  it  expressly  disclaimed,  or  attempted  to  override  the  accus- 
tomed authority  of  the  states  without  the  provision  of  a  substi- 
tute. On  the  contrary,  the  fixing  of  reasonable  rates  for  intra- 
state transportation  was  left  where  it  had  been  found;  that  is, 
with  the  states  and  the  agencies  created  by  the  states  to  deal 
with  that  subject.  Missouri  P.  R.  Co.  v.  Larabee  Flour  Mills 
Co.  211  U.  S.  612,  620,  621,  53  L.  ed.  352,  359,  360,  29  Sup. 
Ot.  Eep.  214. 

"How  clear  was  the  purpose  not  to  occupy  the  field  thus  left 
to  the  exercise  of  state  power  is  shown  by  the  clause  uniformly 
inserted  in  the  numerous  acts  passed  by  Congress  to  authorize 
the  construction  of  railways  across  the  Indian  Territory.    .    .    . 

"The  decisions  of  this  court  since  the  passage  of  the  Act  to  Eeg- 
ulate  Commerce  have  uniformly  recognized  that  it  was  competent 
for  the  state  to  fix  such  rates,  applicable  throughout  its  territory. 
If  it, be  said  that  in  the  contests  that  have  been  waged  over 
state  laws  during  the  past  twenty-five  years,  the  question  of  in- 
terference with  interstate  commerce  by  the  establishment  of 
state-wide  rates' for  intrastate  traffic  has  seldom  been  raised,  this 
fact  itself  attests  the  common  conception  of  the  scope  of  state 
authority.  And  the  decisions  recognizing  and  defining  the  state 
power  wholly  refute  the  contention  that  the  making  of  such  rates 
either  constitutes  a  direct  burden  upon  the  interstate  commerce 
or  is  repugnant  to  the  Federal  statxde." 

Would  it  have  been  possible  for  such  court  to  have  used  lan- 
guage by  which  it  could  have  more  clearly  or  specifically  denied 
that  Congress  had  asserted  any  right  to  extend  Federal  authority 
.  P.U.R.1917C.  31 
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over  the  field  of  intrastate  commerce  ?  And  the  above  words 
were  used  more  than  a  year  after  the  Commission  made  its 
report  in  the  Shreveport  Case  and  subsequent  to  the  date  of  the 
decision  of  the  commerce  court  in  such  case. 

In  the  Shreveport  Case,  just  as  in  the  case  before  us,  the  ques- 
tion before  the  court  was  the  right  of  the  carrier  to  end  an  exist- 
ing discrimination,  arising  through  the  existence  of  interstate 
rates  that  were  higher  than  intrastate  rates,  by  raising  the  intra- 
state rates.  The  rates  under  consideration  in  that  case  were 
"commodity"  rates,  while  in  this  case  they  are  "class"  rates ;  but 
that  fact  is  entirely  immaterial.  In  that  case,  the  Supreme 
Court  said  (the  underscoring  being  ours)  : 

**Here,  the  Commission  expressly  found  that  unjust  discrimi- 
nation  existed  under  substantially  similar  conditions  of  transpor- 
tation, and  the  inquiry  is  whether  the  Conmaission  had  power 
to  correct  it.  We  are  of  the  opinion  that  the  limitation  of  the 
proviso  in  §  1  does  not  apply  to  a  case  of  this  sort.  The  Com- 
mission was  dealing  with  the  relation  of  rates  injuriously  affect- 
ing, through  an  unreasonable  discrimination,  traffic  that  was 
interstate.  The  question  was  thus  not  simply  one  of  transporta- 
tion that  was  ^wholly  within  one  state/  These  words  of  the  pro- 
viso have  appropriate  reference  to  exclusively  intrastate  trafficy 
separately  considered;  to  the  regulation  of  domestic  commerce, 
as  such.  The  powers  conferred  by  the  act  are  not  thereby  lim- 
ited where  interstate  commerce  itself  is  involved.  This  is  plainly 
the  case  where  the  Conamission  finds  that  unjust  discrimination, 
against  interstate  trade  arises  from  the  relation  of  intrastate  to 
interstate  rates  as  maintained  by  a  carrier  subject  to  the  act^ 
Such  a  matter  is  one  with  which  Congress  alone  is  competent  ta 
deal,  and,  in  view  of  the  aim  of  the  act^and  the  comprehensive 
terms  of  the  provisions  against  unjust  discrimination,  there  is 
no  ground  for  holding  that  the  authority  of  Congress  was  unexer- 
cised, and  that  the  subject  was  thus  left  without  governmental 
regulation.  It  is  urged  that  the  practical  construction  of  the 
statute  has  been  the  other  way.  But,  in  assailing  the  order,  the 
appellants  ask  us  to  override  the  construction  which  has  been. 
given  to  the  statute  by  the  authority  charged  with  its  execution, 
and  it  cannot  be  said  that  the  earlier  action  of  the  Conmiission. 

was  of  such  a  controlling  character  as  to  preclude  it  from  giving; 
r.U.K.1917C. 
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eflfect  to  the  law.  The  Commission,  having  before  it  a  plain 
case  of  unreasonable  discrimination  on  the  part  of  interstate  car- 
riers against  interstate  trade,  carefully  examined  the  question  of 
its  authority,  and  decided  that  it  had  the  power  to  make  this 
remedial  order.  The  commerce  court  sustained  the  authority  of 
the  Commission,  and  it  is  dear  that  we  should  not  reverse  the 
decree  unless  the  law  has  been  misapplied.  This  we  cannot  say ; 
on  the  contrary,  we  are  convinced  that  the  authority  of  the  Com- 
mission was  adequate." 

We  confess  our  inability  to  harmonize  the  parts  underscored 
with  what  we  have  quoted  from  the  opinion  in  the  Kinnesota 
Case.  At  one  fell  swoop  the  Supreme  Court,  if  it  shall  not  with- 
draw in  some  degree  from  the  above,  has  absolutely  destroyed  the 
power  of  the  states  to  prescribe  maximum  rates  for  intrastate 
traffic.  It  is  idle  to  say  that  it  would  have  power  over  all  rates 
except  those  dictated  by  the  Commission.  As  before  noted,  the 
prevention  of  discrimination  would  require  it  to  conform  its 
rates  to  those  prescribed  by  the  dominant  power.  We  are  not 
questioning  but  that  it  may  be  the  part  of  wisdom  for  the  states 
to  give  to  the  Federal  government  such  power,  or,  if  it  has  al- 
ready given  it,  then  for  Congress  to  so  amend  its  enactments  as 
to  assume  the  exercise  of  such  power ;  but  it  seems  to  us  that  the 
question  of  expediency  has  no  proper  place  in  the  discussion  of 
either  the  power  possessed  by  Congress  or  the  power  exercised 
by  that  body.  We  are  inclined  to  believe  that  the  Supreme 
Court  may  have  unconsciously  been  influenced  by  the  fact  that 
"the  relation  of  intrastate  to  interstate  rates"  is  "a  matter  .  .  • 
with  which  Congress  alone  is  competent  to  deal.'^  We  cannot 
believe  that,  because  the  Commission  had  "carefully  examined 
the  question  of  its  authority  and  decided  that  it  had  the  power 
to  make  this  remedial  order,''  the  Supreme  Court  should  have 
felt  in  any  manner  constrained  to  follow  such  holding.  On  the 
contrary,  if  there  is  any  one  thing  established  by  experience,  it 
is  that  courts  should  look  with  the  utmost  suspicion  upon  the 
holding  of  any  person  or  body  as  to  its  own  authority — ^they  are 
prone  to  reach  out  and  assume  to  themselves  authority  never  in- 
tended to  be  granted  them.  We  cannot  refrain  from  quoting  the 
following  words  of  the  Supreme  Court  in  the  Minnesota  Case 
(the  underscoring  being  ours)  :  "If  the  situation  has  become  such 
P.U.R.1917C. 
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.  .  •  that  adequate  regulation  of  .  .  .  interstate  rates  can- 
not be  maintained  without  imposing  requirements  with  re^Jpect 
to  .  .  .  intrastate  rates  which  substantially  affect  the  former, 
it  is  for  Congress  to  determine,  within  the  limits  of  its  consiitvr 
tiorud  authority  over  interstate  commerce  and  its  instruments, 
the  measure  of  the  regulation  it  should  supply.  It  is  the  func- 
tion of  this  court  to  interpret  and  apply  the  law  already  enacted, 
hui  not,  under  the  guise  of  construction,  to  provide  a  more  com- 
prehensive  scheme  of  regulation  than  Congress  had  decided 
upon." 

While  we  are  of  the  opinion  that  the  language  of  the  act  to 
regulate  conunerce  is  so  clear  as  to  admit  of  little  doubt  of  the 
legislative  intent,  and  that  therefore  the  question  of  expediency 
is  entitled  to  little  or  np  consideration,  yet,  in  view  of  the  fact 
that  the  Supreme  Court,  in  the  Shreveport  Case,  advances  the 
thought  that  "Congress  alone  is  competent  to  deal"  with  "the 
relation  of  intrastate  and  interstate  rates,"  we  feel  justified  in 
suggesting  that  there  is  another  power  that  can  be  relied  upon  to 
prevent  injustice.  The  Federal  courts,  through  their  power  to 
set  aside  rates  unjust  to  the  interstate  carrier,  have  full  control 
over  the  only  thing  that  will  ever  result  in  unjust  discrimina- 
tion as  between  interstate  and  intrastate  traffic — the  fixing  by 
the  Commission  or  the  Board  of  a  rate  that  is  unjust  to  the  car- 
rier. As  before  stated,  unreasonable  rates  are  the  sole  cause  of 
unjust  discrimination.  The  reasonableness,  as  intrastate  rates, 
of  the  rates  established  by  the  Board,  is  unquestioned;  it  must 
stand  absolutely  conceded  for  the  purposes  of  this  case  as  it  had 
to  be  conceded  before  the  Commission.  The  Commission  had 
no  power  to  pass  on  that  question.  Moreover,  the  record  herein 
shows  that  defendants  had  sought  to  have  the  Federal  courts 
restrain  the  enforcement  of  such  rates  upon  the  ground  that  they 
were  confiscatory  and  such  relief  had  been  refused.  The  intra- 
state rates  being  conceded  to  be  reasonable  as  intrastate  rates, 
there  can  be  no  unjust  discrimination  traceable  thereto.  If  the 
intrastate  rates  were  unreasonable,  the  law  provides  no  relief 
therefrom  except  before  the  Board  or  in  the  courts.  We  believe 
that  Congress  fully  realized  the  impropriety,  even  if  it  had  the 
power  so  to  do,  of  placing  in  the  hands  of  a  Federal  Commis- 
sion the  authority  to  pass  upon  the  reasonableness  of  intrastate 
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rates  as  such,  and  that  it  intentionally  withheld  such  power  from 
the  Commission.  We  would  quote  with  approval  the  following 
from  the  opinion  of  Commissioner  McChord  in  the  Shreveport 
Case:  '^The  majority  points  out  the  chaotic  conditions  that  will 
result  if  its  view  be  not  acc^ted.  It  avers  that  it, will  then  be 
within  the  power  of  the  carriers  or  of  the  states  to  make  rates 
within  a  state  which  will  so  confine  the  commerce  of  its  com- 
munities as  to  exclude  on  equal  terms  other  conmiunities.  The 
adoption  of  the  C<Mistitution  was  an  expression  of  the  people's 
aim  toward  co-ordination,  rather  than  conflict  between  the  sov- 
ereignties in  the  discharge  of  their  respective  powers.  If,  as 
suggested,  our  dual  plan  of  government  has  led  to  chaos  rather 
than  harmony  in  the  regulation  of  commerce,  surely- the  cor- 
rective power  has  not  been  lodged  with  this  Commission;  and, 
if  not  vested  in  the  Congress,  the  final  remedy  is  to  be  found,  as 
said  in  Taylor  v.  Beckham,  178  U.  S.  580,  44  L.  ed.  1187,  20 
Sup.  Ct.  Kep.  890,  1009,  'in  the  august  tribunal  of  the  people 
whidi  is  continually  sitting.*  But  I  apprehend  that  such  a  rem- 
edy will  not  be  invoked  until  it  has  been  more  clearly  demon- 
strated than  has  been  done  by  the  majority  report  that  such  con- 
flict is  real  and  not  the  result  of  misconception  both  of  law  and 
of  fact  The  Congress  is  able  completely  to  regulate  interstate 
transportation  without  the  exercise  of  any  control  over  transpor- 
tation which  lies  wholly  within  a  state ;  so,  also,  is  this  Commis- 
sictti,  by  the  proper  exercise  of  the  powers  which  have  been  con- 
ferred. K  the  allied  preferential  intrastate  rates  are  reasona- 
ble, and  if  the  transportation  conditions  from  the  interstate  point 
to  the  cQmmon  territory  are  similar,  it  follows  that  the  interstate 
rates  must  be  too  high  and  should  be  reduced.  But  this  is  not 
because  of  discrimination ;  rather  because  of  inherent  unreasona- 
bleness. ...  If  an  imreasonably  low  intrastate  rate  be  pre- 
scribed by  a  state  commission,  the  order  would  not  have  to  be 
obeyed."  Railroad  Commission  v.  St  Louis  Southwestern  B. 
Co.  23  Inters.  C<»n.  Rep.  59. 

We  fell  confident  that,  upon  further  consideration  of  these 
most  important  questions,  the  Supreme  Court  will  recede,  if  not 
from  the  position  it  took  in  the  Minnesota  Case  in  regard  to  the 
extent  of  the  Federal  authority  over  interstate  commerce,  at 
least  from  the  position  it  took  in  the  Shreveport  Case  in  regard 
P.U.R.1917C. 


Digitized  by 


Google 


488  SOUTH  DAKOTA  SUPREME  COURT. 

to  the  proper  construction  to  be  given  to  the  act  to  regulate  com- 
merce. !Moved  by  such  confidence,  we  deem  it  our  duty  to  hold 
the  order  of  the  Commission,  if  subject  to  the  construction  given 
it  by  defendants,  to  be  absolutely  void  owing  to  lack  of  authority 
in  the  Commission  to  make  any  such  order.  If,  however, 
this  case  shall  reach  the  Supreme  Court  and  it  shall  adhere  to 
its  decisions  in  the  Minnesota  and  Shreveport  Cases,  we  shall 
cheerfully  bow  to  its  supreme  authority  and  abide  thereby. 

[3]  We  come  now  to  another  question  of  supreme  importance. 
Conceding  that  the  Commission  had  full  authority  to  make  the 
order  involved  in  this  case,  and  that,  under  such  order,  the 
defendants  were  authorized  to  raise  rates  for  intrastate  traffic, 
it  does  not  follow  that  they  had  authority  to  raise  such  rates 
between  the  five-named  commercial  centers  of  this  state  and  every 
other  nook  and  comer  of  the  state.  Certainly  Congress,  in  mak- 
ing the  Commission  its  agency  for  the  performance  of  certain 
administrative  duties,  never  granted  to  it  the  authority  to  vest 
in  the  carriers  the  power  to  prescribe  the  territory  to  which  one 
of  its  orders  should  apply.  In  the  Shreveport  Case,  the  Com- 
mission  fixed  the  maximum  rates  and  expressly  prescribed  the 
territory  to  which  the  order  should  apply, — ^in  the  case  of  two 
of  the  carriers,  to  their  lines  between  Houston  and  Shreveport; 
in  the  case  of  the  other  carrier,  to  its  line  between  Dallas  and 
Shreveport.  In  the  present  case,  the  order  was  that  defendants 
were  to  cease  "collecting  higher  rates  .  .  .  between  Sioux 
City,  Iowa,  and  points  in  the  state  of  South  Dakota."  Such 
order  was  too  indefinite  to  support  any  action  by  tiie  defendants. 
The  Commission  could  not  leave  with  them  the  selection  of  the 
"points"  to  which  the  order  should  apply.  It  was  incumbent 
upon  defendants  to  get  a  sufficient  order,  one  that,  if  valid,  would 
support  the  entire  schedule  of  rates  which  they  sought  to  put 
into  force.  In  the  proceeding  before  the  Commission,  the  relief 
sought  was  the  putting  of  an  end  to  unjust  discrimination  against 
Sioux  City  and  in  favor  of  the  five  South  Dakota  cities.  Such 
imjust  discrimination,  if  it  existed,  must  of  the  very  necessity 
be  confined  to  such  territory  as  was  commercially  tributary,  not 
only  to  the  five  South  Dakota  cities,  but  especially  to  Sioux  City. 
The  Commission  made  no  finding  as  to  what  territory  was  com- 
mercially tributary  to  Sioux  City.  It  did  state  in  the  body  of 
r.r.R.i9i7C. 
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its  report  that  *%e  southeastern  section  of  South  Dakota  is  thus 
a  natural  and  important  trade  territory  for  Sioux  City  ship- 
pers." 

This  court  wilhtake  judicial  notice  of  the  geography  of  this 
state,  its  lines  of  railway,  the  location  of  these  several  cities.  It 
will  also  take  judicial  notice  that  the  larger  part  of  this  state, 
while  commercially  tributary  to  some  one  or  more  of  the  five 
South  Dakota  cities  named,  is  not,  in  any  respect,  commercially 
tributary  to  Sioux  City;  furthermore,  that  some  portions  of  this 
state  are  not  commercially  tributary  either  to  any  one  of  such 
five  cities  or  to  Sioux  City.  Under  such  circumstances,  we  cer- 
tainly would  be  r^niss  in  our  duty  if  we  allowed  the  proposed 
schedules  to  be  put  into  force.  Again  paraphrasing  the  words 
of  Judge  Landis  in  the  case  of  C.  B.  &  Q.  R.  Co.  v.  State  Pub- 
lic Utilities  Commission  of  Illinois :  "Now,  what  has  the  traffic 
official  done  when  he  chose  to  raise  the  South  Dakota  rates  to 
the  level  of  the  interstate  rates  ?  He  looked  carefully  over  this 
order  of  the  Commission,  and  he  found  that  such  order  did  not 
prescribe  the  territory  to  which  it  was  to  apply  and  he  believed 
that  he  need  not  limit  himself  to  the  relief  of  Sioux  City,  but 
that  he  could  substitute  the  interstate  rate  between  the  five  South 
Dakota  cities  and  all  intra-South  Dakota  points.  It  is  true,  de- 
fendants may  call  it  relieving  Sioux  City,  but,  in  no  place  out- 
side of  a  court  room,  would  any  man  be  heard  to  assert  that, 
when  you  require  a  shipper  to  pay  an  increased  rate  for  shipping 
express  from  Watertown,  South  Dakota,  to  South  Shore,  Flor- 
ence, or  Altamont,  or  from  Aberdeen  to  Lemmon,  Ordway,  or 
Milbank,  or  from  any  one  of  the  five  South  Dakota  cities  named 
to  Edgemont,  you  are  relieving  Sioux  City  of  a  discrimination. 
What  you  are  doing  is  relieving  the  defendants  from  the  carry- 
ing of  goods  at  a  rate  that,  for  the  purposes  of  this  case,  must 
be  presumed  to  be  fair  and  just  to  the  defendants,  the  shipper, 
and  the  ultimate  consumer." 

One  might  as  well  claim  that  Chicago  should  have  the  right 
to  require  the  railroads  of  the  Empire  State  to  adjust  their  intra- 
state rates  to  the  interstate  rates  so  as  to  remove  discrimination 
existing  against  Chicago  and  in  favor  of  New  York  city  in  com- 
merce with  the  northeast  comer  of  the  Empire  State. 

Is  it  not  possible  that  defendants  have  placed  upon  the  words 
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of  the  order  a  construction  not  intended  by  the  Commission? 
The  Commission  did  not  order  that  the  discrimination  be  re- 
moved by  an  increase  of  intrastate  rates.  True,  it  intimated  in 
its  report  that  sudi  method  of  removing  the  discrimination  would 
be  justified  by  the  facts.  Why  then  did  the  Commission  so  word 
its  order  as  to  leave  it  optional  witii  the  defendants,  and  why 
did  it  omit  to  prescribe  the  territory  to  which  its  order  should 
apply  ?  May  we  not  fairly  presume  that  it  was  because  the  Com- 
mission realized  that,  in  order  to  raise  the  intrastate  rates,  the 
defendants  would  be  under  the  necessity  of  applying  for  author- 
ity to  the  Board  or  of  establishing  in  court  the  unreasonableness 
of  the  intrastate  rates,  and  that,  if  the  Board  or  courts  granted 
relief,  it  would  be  for  them  to  prescribe  the  territory  to  which 
the  new  rates  should  apply  ?  So  construed,  the  validity  of  the 
order  is  beyond  question. 

[4]  Another  question  is  presented  by  the  record  herein,  which, 
though  subordinate  to  the  ones  already  discussed,  is  important 
as  affecting  the  outcome  of  the  present  action.  By  §  10,  chap. 
207,  Laws  1911,  as  amended  by  chapter  304,  Laws  1913,  no 
advance  in  intrastate  rates  may  be  made  excqpt  after  thirty  days* 
notice  to  the  Board  by  filing  of  schedules,  and  to  the  public  by 
publication  and  posting  in  every  office  of  the  carrier  in  the  state. 
Said  act  also  provides  that  no  change  in  rates  shall  go  into  effect 
imtil  allowed  by  the  Board.  It  is  clear  that,  if  the  Commission 
has  the  authority  claimed  for  it  by  defendants,  the  latter  require- 
ment could  be  disregarded;  but  it  would  seem  that  the  require- 
ment of  notice  to  the  Board  and  publication  would  be  such  a 
reasonable  regulation  as  should  be  sustained.  The  order  in  ques^ 
tion  was  made  on  May  23,  1916 ;  it  was  by  its  terms  to  become 
effective  August  15,  1916 ;  ample  time  was  thus  given  to  the  de- 
fendants to  file  their  schedules  and  make  the  publications  re- 
quired by  such  statute.  Such  requirementis  as  to  filing  and  notice 
are  not  in  conflict  with,  nor  derogatory  to,  the  authority  of  the 
Commission.  It  is  reasonable  and  just  that  defendants'  patrons 
in  South  Dakota  and  the  Board  should  be  given  thirty  days' 
notice  of  an  intention  on  the  part  of  carriers  to  put  into  effect 
rates  which  so  vitally  affect  transportation,  and  especially  trans- 
portation that  is  purely  intrastate* 

Plaintiffs  are  entitled  to  a  judgment  granting  the  relief  prayed 
for  and  for  costs. 
P.U.R.1917C. 
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I7NITSD  STATES  CIBCUIT  COURT  OF  APPEAI^,   NINTH  CIR- 
CUIT. 

SOUTHERN  PACIFIC  COMPANY 

v. 

CALIFOBNIA  ADJUSTMENT  COMPANY. 

(237  Fed.  954.) 

CofiaeiNfMonal  law  —  Calif i>mUt  OotuiUHUitm  —  Partial  ifwalidity  — 
Effect. 

1.  Article  12,  §  21,  of  the  California  Constitution,  as  it  existed 
prior  to  the  amendment  of  October  11,  1911,  prohibiting  discrimination 
in  transportation  charges,  is  not  invalid  in  its  entirety  because  the 
first  clause  thereof  applies  to  interstate  commerce;  since  the  latter 
clause  relative  to  charges  for  long  and  short  hauls  may  be  construed 
as  being  limited  to  transportation  within  the  state  and  is  complete 
and  unambiguous  in  itself,  and  the  people  in  adopting  the  provision 
may  be  presumed  to  have  attempted  to  correct  the  evils  of  discrimina- 
tion as  far  as  lay  in  their  power. 

Beparatian '^'Greater  charge  for  shorter  hauls'^ Bight  of  action. 

2.  A  shipper  has  a  right  of  action,  both  in  common  law  and  imder 
the  statutes  of  California,  for  a  recovery  of  the  diflTerence  between  a 
greater  charge  for  shorter  haul  and  a  lesser  charge  for  a  longer  haul 
made  in  violation  of  the  constitutional  or  statutory  provisions  of  tlie 
state. 

Constitutional  law  •—Due  process -^ Long  and  short  haul  clause. 

3.  Due  process  of  law  is  not  denied  to  a  railroad  company  by  the 
California  Constitution,  art  12,  §  21,  which  prohibits  the  railroad  com- 
panies from  charging  more  for  a  shorter  than  for  a  longer  haul,  except 
by  permission  of  the  Railroad  Conmiission  in  special  cases  after  inves- 
tigation. 

Separation  ^  Freight  charges  •— Payment  without  protest. 

4.  In  an  action  to  recover  illegal  overcharges  for  transportation 
of  goods,  failure  to  protest  against  such  overcharges  at  the  time  of  the 
payment  will  not  prevent  a  recovery  because,  as  the  gooda  would  not 
have  been  carried  or  delivered  unless  the  charges  were  paid,  the  pay- 
mrats  will  be  deemed  to  have  been  made  under  compulsion. 

discrimination  —  Power  of  Commission  —  Lower  rate  for  longer  hatU 
—  Approval  pending  investigation. 

6.  Article  12,  g  21,  of  the  California  Constitution  as  amended  in 
1911,*  giving  the  Commission  power  after  investigation  to  authorize  a 
railroad  to  charge  less  for  a  longer  haul  than  for  a  shorter  haul,  does 
not  give  the  Commission  power  to  authorize  the  continuation  of  exist- 
ing rates  of  that  character  until  an  investigation  is  had,  and  such 
rates  are  validated  only  when  the  Commission  expressly  approves  them 
after  application  by  the  railroad  and  investigation  by  the  Commission. 
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Discrimination'^ Power  of  Cotnmission -^ Lower  rates  for  longer  haul 
•—  Cotistitutional  authority. 

6.  Under  art.  12,  §  22,  of  the  California  Constitution,  granting 
"plenary  and  unlimited''  authority  to  the  legislature  to  confer  upon 
the  Railroad  Conmussion  additional  powers  "not  inconsistent  with  the 
powers  conferred  upon  the  Railroad  Conmussion  in  this  Constitution," 
the  legislature  has  no  power  to  give  the  Commission  authority  to  estab- 
lish  rates  contrary  to  the  long  and  short  haul  clause  of  §  21,  in  the 
absence  of  the  application  and  investigation  which  that  section  pre- 
scribes. 

Reparation  —  Procedure  —  Action  —  Conditions  precedent, 

7.  An  application  to  the  ^Railroad  Commission  for  an  order  pre- 
scribing the  amount  of  reparation  to  which  a  shipper  is  entitled  is  a 
condition  precedent  to  an  action  in  the  courts  for  the  recovery  of  the 
overcharge  only  in  cases  where  the  question  whether  the  carrier  haa^ 
charged  an  excessive  or  discriminatory  rate  is  dependent  upon  facta  to 
be  ascertained  from  investigation,  and  does  not  apply  where  the  right 
to  recover  depends  wholly  upon  questions  of  law. 

(Ross,  Circuit  Judge,  dissents  in  part.) 
[November  6,  1016.] 

Action  by  the  California  Adjustment  Company  against  the 
Southern  Pacific  Company  to  recover  alleged  excessive  charges 
for  transportation;  judgment  for  plaintiff  aifirmed. 

Before  Gilbert,  Ross,  and  Hunt,  Circuit  Judges. 

Appearances :  Henley  C.  Booth,  Frank  B.  Austin,  and  George 
D.  Squires,  all  of  San  Francisco,  California  (Wm.  F.  Herrin, 
of  San  Francisco,  California,  of  counsel),  for  plaintiff  in  error; 
Hoefler,  Cook,  Harwood,  &  Morris  and  Alfred  J.  Harwood,  all 
of  San  Francisco,  California,  for  defendant  in  error. 

Statement  by  Gilbert,  Circuit  Judge. 

The  plaintiff  in  error  seeks  to  reverse  a  judgment  of  the  court 
below,  rendered  in  favor  of  the  defendant  in  error  for  the  sum 
of  $3,928.01.  The  parties  will  be  herein  named  plaintiff  and 
defendant,  as  in  the  court  below.  The  complaint  contains  120 
counts ;  each  being  on  a  claim  assigned  to  the  plaintiff,  and  each 
alleging  that  the  assignors  of  the  plaintiff  sent  various  shipments 
over  the  defendant's  railroad  line  from  San  Francisco  or  Los 
Angeles  to  certain  intermediate  stations,  for  which  they  were 
charged  a  higher  rate  than  the  charge  then  made  by  the  defendant 
for  transportation  in  the  same  direction  on  the  same  amount 
and  class  of  property  from  the  point  of  shipment  to  Los  Angeles 
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or  San  Francisco.  The  amount  for  which  judgment  was  de- 
manded on  each  count  was  the  difference  between  the  greater 
charge  for  the  short  haul  and  the  lesser  charge  for  the  long  haul 
in  the  same  direction.  The  counts  in  the  complaint  fall  into  two 
groups:  First,  the  counts  upon  the  charges  collected  prior  to 
October  10,  1911,  the  date  when  article  12  of  the  California 
Constitution  was  amended ;  and  second,  counts  upon  the  charges 
collected  after  that  date. 

Section  21,  art  12,  as  it  existed  prior  to  the  amendment  of 
October  10, 1911,  was  as  follows:  "No  discrimination  in  charges 
or  facilities  for  transportation  shall  be  made  by  any  railroad 
or  other  transportation  company  between  places  or  persons,  or  in 
the  facilities  for  the  transportation  of  the  same  classes  of  freight 
or  passengers  within  this  state,  or  coming  from  or  going  to  any 
other  state.  Persons  and  property  transported  over  any  rail- 
road, or  by  any  other  transportation  company  or  individual,  shall 
be  delivered  at  any  station,  landing,  or  port,  at  charges  not 
exceeding  the  charges  for  the  transportation  of  persons  and  prop- 
erty of  the  same  class,  in  the  same  direction,  to  any  more  distant 
station,  port,  or  landing.  Excursion  and  commutation  tickets 
may  be  issued  at  special  rates.*' 

As  amended  on  October  10,  1911,  §  21  reads  as  follows:  "No 
discrimination  in  charges  or  facilities  for  transportation  shall  be 
made  by  any  railroad  or  other  transportation  company  between 
places  or  persons,  or  in  the  facilities  for  the  transportation  of  the 
same  classes  of  freight  or  passengers  within  this  state.  It  shall 
be  unlawful  for  any  railroad  or  other  transportation  company  to 
charge  or  receive  any  greater  compensation  in  the  aggregate  for 
the  transportation  of  passengers  or  of  like  kind  of  property  for 
a  shorter  than  for  a  longer  distance  over  the  same  line  or  route 
in  the  same  direction,  the  shorter  being  included  within  the 
longer  distance,  or  to  charge  any  greater  compensation  as  a 
through  rate  than  the  aggregate  of  the  intermediate  rates ;  Pro- 
vided, however,  that  upon  application  to  the  Railroad  Commis- 
sion provided  for  in  this  Constitution  such  company  may,  in 
special  cases,  after  investigation,  be  authorized  by  such  Commis- 
sion to  charge  less  for  longer  than  for  shorter  distances  for  the 
transportation  of  persons  or  property,  and  the  Railroad  Com- 
mission may  from  time  to  time  prescribe  the  extent  to  which 
P.U.R.1917C. 
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such  company  may  be  relieved  from  the  prohibition  to  charge 
less  for  the  longer  than  for  the  shorter  hanL    ..." 

Section  22  contains  the  following:  "No  provision  of  this  Con- 
stitution shall  be  construed  as  a  limitation  upon  the  auUiority 
of  the  legislature  to  confer  upon  the  Railroad  Commission  addi- 
tional powers  of  the  same  kind  or  different  from  those  conferred 
herein  which  are  not  inconsistent  with  the  powers  conferred  upon 
the  Bailroad  Commission  in  this  Constitution^  and  the  autJiority 
of  the  legislature  to  confer  such  additional  powers  is  expressly 
declared  to  be  plenary  and  unlimited  by  any  provision  of  this 
Constitution.  The  provisions  of  this  section  shall  not  be  con- 
strued to  repeal  in  whole  or  in  part  any  existing  law  not  incon- 
sistent herewith,  and  the  'Railroad  Commission  Act'  of  this  state, 
approved  February  10,  1911,  shall  be  construed  with  reference 
to  this  constitutional  provision  and  any  other  constitutional  pro- 
vision becoming  operative  concurrently  herewith.  And  the  said 
act  shall  have  the  same  force  and  effect  as  if  the  same  had  been 
passed  after  the  adoption  of  this  provision  of  the  Constitution 
and  of  all  other  provisions  adopted  concurrently  herewith,  except 
that  the  three  commissioners  referred  to  in  said  act  shall  be  held 
and  construed  to  be  the  five  commissioners  provided  for  herein." 

As  to  the  first  group  of  claims — that  is,  those  on  charges  col- 
lected prior  to  October  10,  1911 — it  was  claimed  by  the  plain- 
tiff, and  held  by  the  court  below,  that  the  Commission  was  power- 
less to  fix,  and  the  carrier  was  powerless  to  charge,  rates  in  con- 
travention of  the  prohibition  of  the  Constitution,  and  that,  if 
the  Commission  assumed  to  fix  such  rates,  the  act  was  void,  and 
cast  no  obligation  upon  the  carrier  to  obey  its  order,  and  afforded 
no  protection  for  its  act  As  to  the  second  class  of  claims,  it  was 
claimed  by  the  plaintiff,  and  ruled  by  the  court  below,  that  when 
the  amendment  of  October  10,  1911,  took  effect,  all  rates  viola- 
tive of  the  long  and  short  haul  clause  in  §  21,  art.  12,  as  then 
amended,  still  remained  illegal  to  the  extent  that  the  greater 
charge  for  the  shorter  distance  exceeded  the  lesser  charge  for 
the  greater  distance,  and  that  the  defendant  could  not  be  relieved 
from  the  illegality  unless  it  filed  a  petition  for  such  relief,  and 
an  investigation  was  had  by  the  California  Commission,  and  the 
extent  was  prescribed  to  which  it  might  be  relieved  from  the 

prohibition  against  discrimination  between  long  and  short  hauls, 
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and  that,  pending  such  determination  of  the  Commission,  the 
rates  existing  on  October  10,  1911,  which  were  violative  of  the 
amended  §  21,  furnished  ground  of  action  for  the  collection  of 
excessive  rates  in  favor  of  any  one  who  paid  them. 

Gilbert,  Circuit  Judge,  delivered  the  opinion  of  the  court: 
[1]  The  defendant  contends  that  the  constitutional  provision 
as  it  existed  from  1879  until  October  10,  1911,  is  invalid,  be- 
cause in  terms  it  attempts  to  regulate  interstate  commerce,  and 
the  attempt  so  to  regulate  interstate  commerce  is  so  intermingled 
with  the  other  provisions  that  it  cannot  be  presumed  that  the 
section  would  have  been  adopted  if  the  invalidity  of  the  first 
portion  thereof  had  been  known,  and  that  therefore  the  whole 
section  falls.  It  is  true  that  the  first  clause  of  §  21  expressly 
refers  to  freight  and  passengers  witJiin  the  state,  or  coming  from 
or  going  to  any  other  state,  and  as  to  such  frei^t  and  pas- 
sengers it  prohibits  discrimination  in  charges  or  facilities  for 
transportation.  Conceding  that  that  clause  of  the  section  may 
be  held  invalid  as  applying  to  interstate  commerce,  its  invalidity 
cannot  be  imputed  to  the  second  clause,  or  the  long  and  short 
haul  clause,  for  that  portion  of  the  section  does  not  depend  upon 
or  refer  to  the  first  clause,  and  it  contains  no  reference  to  inter- 
state commerce.  No  ground  is  perceived  for  holding  that  pro- 
vision unconstitutionaL  It  was  imnecessary  to  its  validity  that 
it  should  contain  in  express  terms  a  limitation  of  its  provisions 
to  the  borders  of  the  state.  It  is  suffici^it  if  it  may  be  so  con- 
strued. 

The  decision  in  Wabash,  St  L.  &  P.  R  Co.  v.  Illinois,  118 
TJ.  S.  657,  30  L.  ed.  244,  1  Inters.  Com.  Rep.  131,  7  Sup.  Ct. 
Rep.  4,  cited  by  defendant,  does  not,  we  think,  sustain  its  con- 
tention. That  was  a  case  in  which  the  Supreme  Court  held  un- 
constitutional, as  interfering  with  interstate  commerce,  a  pro- 
vision of  the  statute  of  Illinois  not  unlike  the  long  and  short 
haul  provision  of  the  Constitution  of  California.  But  the  Su- 
preme Court  held  the  act  unconstitutional  for  the  express  reason 
that  the  supreme  court  of  Illinois,  in  construing  it,  had  given 
it  an  interpretation  which  made  it  apply  to  commerce  between 
the  states,  a  construction  which  the  Supreme  Court  of  the  United 
States  declared  itself  bound  to  accept     But  that  court  said: 
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"It  might  admit  of  question  whether  the  statute  of  Illinois,  now 
under  consideration,  was  designed  by  its  framers  to  affect  any 
other  class  of  transportation  than  that  which  begins  and  ends 
within  the  limits  of  the  state." 

In  the  Employers'  Liability  Cases  (Howard  v.  Illinois  C.  R. 
Co.)  207  U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep.  141,  the 
court  held  an  act  addressed  to  all  common  carriers  engaged  in 
interstate  commerce,  imposing  a  liability  on  them  in  favor  of  any 
of  their  employees,  whether  the  employees  were  engaged  in  inter- 
state commerce  or  not,  of  necessity  includes  subjects  wholly  out- 
side the  power  of  Congress.  The  court  held  the  whole  act  un- 
constitutional, and  was  moved  thei*eto  by  two  considerations: 
First,  because  the  provisions  of  the  statute  were  dependent  and 
indivisible ;  and,  second,  because  to  give  effect  to  the  act  only  so 
far  as  it  was  addressed  to  interstate  commerce  would  be  to  dis- 
criminate between  the  states  and  the  territories  and  the  District 
of  Columbia.  The  court  said:  "Where  a  statute  contains  pro- 
visions which  are  constitutional  and  others  which  are  not,  effect 
may  be  given  to  the  legal  provisions  by  separating  them  from  the 
illegal.  But  this  applies  only  to  a  case  where  the  provisions  are 
separable,  and  not  dependent  one  upon  the  other,  and  does  not 
support  the  contention  that  that  which  is  indivisible  may  be 
divided.  Moreover,  even  in  a  case  where  l^al  provisions  may 
be  severed  from  those  which  are  illegal,  in  order  to  save,  the  rule 
applies  only  where  it  is  plain  that  Congress  would  have  enacted 
the  legislation  with  the  unconstitutional  provisions  eliminated." 

In  Sargent  v.  Rutland  R.  Co.  86  Vt.  328,  85  Atl.  654,  cited 
by  the  defendant,  the  court  had  under  consideration  a  statute 
which  related  to  the  right  of  railroads  to  charge  demurrage  on 
freight  cars  held  by  a  consignee  for  the  purpose  of  unloading, 
the  prohibition  of  the  statute  being  that  no  railroad  doing  busi- 
ness in  the  state  should  charge,  collect,  or  receive  any  demurrage 
charge  on  freight  received  at  any  station  in  the  state  until  four 
days  ftfter  notification  to  the  consignee.  The  court,  in  view  of 
the  fact  that  a  freight  car  might  concurrently  be  an  instrument 
of  interstate  and  intrastate  commerce  so  frequently  as  to  be  a 
matter  proper  of  notice  in  determining  the  question  which  was 
presented,  and  that  the  statute  could  not  be  applied  to  local 

traffic,  without  in  many  instances  directly  affecting  interstate 
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traffic,  held  that  the  invalid  portion  of  the  statute  could  not  be 
eliminated  without  striking  out  or  inserting  words.  The  court 
said :  "The  effect  is  not  to  be  determined  on  the  basis  of  strik- 
ing out  or  disregarding  some  of  the  words  in  the  statute,  nor  by 
inserting  others  not  there.  It  is  not  within  the  judicial  province 
to  give  the  words  used  a  broader  or  a  narrower  meaning  than 
they  were  manifestly  intended  to  have,  in  ord^  to  bring  the 
scope  of  the  statute  witliin  the  constitutional  power  of  the  legis- 
lature to  enact." 

In  the  case  at  bar,  in  order  to  give  effect  and  validity  to  the 
long  and  short  haul  clause,  it  is  unnecessary  to  disregard  words, 
or  to  insert  words,  or  to  broaden  or  narrow  the  meaning  of  the 
terms  used.  To  the  argument  that  the  people  would  not  have 
adopted  a  constitutional  provision  against  discrimination,  if  they 
had  known  that  it  could  apply  only  to  intrastate  traffic,  the 
answer  is  that,  since  the  people  admittedly  realized  the  evils  of 
discrimination,  it  may  be  assimied  that  they  would  have  sought 
to  correct  as  much  of  that  evil  as  lay  in  their  power,  and  would 
have  adopted  a  provision  which  would  at  least  prevent  discrimi- 
nation on  traffic  within  the  borders  of  their  state. 

[2]  It  is  contended  that  the  plaintiff  had  no  right  of  action 
for  the  recovery  of  the  difference  between  the  greater  charge 
for  the  short  haul  and  the  lesser  charge  for  the  long  haul,  because 
no  such  right  of  action  existed  at  conmion  law,  and  no  such 
right  of  action  has  been  conferred  by  the  Constitution  or  statutes 
of  California.  The  defendant  cites  the  case  of  Cowden  v.  Pacific 
Coast  S.  S.  Co.  94  Cal.  4T0,  18  L.R.A.  221,  28  Am.  St.  Rep. 
142,  29  Pac.  873,  a  case  in  which  the  plaintiff  sought  to  recover 
damages  for  discrimination  in  freight  rates  by  sea  between  San 
Francisco  and  San  Diego,  alleging  that  the  steamship  company 
had  favored  a  certain  other  shipper  by  charging  him  12^  per 
cent  less  than  it  did  the  plaintiff  for  freight  on  the  same  charac- 
ter and  quantity  of  goods.  The  court,  in  view  of  the  fact  that 
there  was  no  statutory  or  constitutional  provision  relating  to  the 
matter,  and  that  there  was  nothing  in  the  conmion  law  to  hinder 
a  carrier  from  carrying  for  favored  individuals  at  an  unreasona- 
bly low  rate,  or  even  gratis,  and  the  fact  that  the  plaintiff  had 
not  alleged  that  the  charge  made  was  unreasonable,  held  that  the 
plaintiff  had  no  cause  of  action.  That  conclusion  was  influenced 
P.U.R.1917C. 


Digitized  by 


Google 


496  UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

largely  by  the  decision  in  Great  Western  R.  R.  Co.  v.  Sutton, 
L.  E.  4  H.  L.  238,  a  case  in  which  Mr.  Justice  Blackburn  had 
said  that  at  common  law  a  person  holding  himself  out  as  a  com- 
mon carrier  of  goods  was  not  under  any  obligation  to  treat  all 
customers  equally,  and  that  all  that  the  law  required  was  that 
he  should  not  charge  any  more  than  was  reasonable.  But  in 
that  case  the  court  had  under  consideration  the  effect  upon  the 
common  law  oi  an  act  of  Parliament  fixing  charges  for  railroad 
carriage  and  requiring  uniformity  of  freight  rates  for  goods  of 
like  description  and  quantity  conveyed  along  the  railway  under 
like  circumstances.  The  action  was  for  money  had  and  received 
to  recover  charges  alleged  to  have  been  improperly  made  against 
the  plaintiff.  Mr.  Justice  Blackburn  said:  "The  defendants 
may,  subject  to  the  limitations  in  their  special  acts,  charge  what 
they  think  fit,  but  not  more  to  one  perscm  than  they,  during  the 
same  time,  charge  to  others  under  the  same  circumstances.  And 
I  think  it  follows  from  this  that  if  the  defendants  do  charge  more 
to  one  person  than  they,  during  the  same  time,  charge  to  others,, 
the  charge  is,  by  virtue  of  the  statute,  extortionate.  And  I  think 
that  the  rights  and  remedies  of  a  person  made  to  pay  a  charge 
beyond  the  limit  of  equality  imposed  by  the  statute  on  railway 
companies  acting  as  carriers  on  their  line  must  be  precisely  the 
same  as  those  of  a  person  made  to  pay  a  charge  beyond  the  limit 
imposed  by  the  common  law  on  ordinary  carriers  as  being  more 
than  was  reasonable." 

This  quotation  from  the  opinion  in  that  case  is  directly  in 
point  in  the  present  casey  and  it  marks  the  vital  distinction  be- 
tween Cowden  v.  Pacific  Coast.  S.  S.  Co.  and  the  case  at  bar. 
In  the  case  at  bar  the  obligation  to  refund  is  not  based  upon  the 
common-law  rule  against  unreasonable  charges,  but  is  based 
upon  the  common-law  rule  which  requires  the  repayment  of 
money  which  has  been  received  in  violation  of  an  express  statu- 
tory obligation,  as  in  the  case  of  Great  Western  R.  Co.  v.  Sut- 
ton. In  harmony  with  this  view  is  Louisville  &  N.  R.  Co.  v. 
Walker,  110  Ky.  961,  63  S.  W.  20,  in  which  the  court  held 
that  a  railroad  company  which  charges  more  for  a  short  than 
for  a  long  haul,  in  violation  of  the  coaistitutional  provisions  of 
that  state,  is  liable  to  the  shipper  for  the  excess  charged,  "as  he 
whose  money  is  taken  from  him  illegally  is  to  that  extent  dam- 
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aged."  And  in  Louisville  &  N.  R.  Co.  v.  Eubank,  184  U.  S. 
27,  46  L.  ed.  416,  22  Sup.  Ct.  Kep.  277,  the  court  assumed  with- 
out question  the  ri^t  of  the  plaintiff  to  sue  for  and  recover  the 
excess  of  payments  made  under  like  circumstances  as  in  the  case 
last  cited  from  Kentucky. 

The  difference  between  the  case  at  bar  and  Pennsylvania  R. 
Co.  V.  International  Coal  Min.  Co.  230  U.  S.  184,  67  L.  ed. 
1446,  33  Sup.  Ct.  Rep.  893,  Ann.  Cas.  1916A,  315,  and  Knud- 
sen-Ferguson  Fruit  Co.  v.  Michigan  C.  R.  Co.  79  C.  C.  A.  46, 
148  Fed.  969,  is  that  in  those  cases  the  damage  to  the  plaintiff 
did  not  appear  from  the  act  of  discrimination  itself;  the  court 
holding  that  the  fact  that  some  other  shipper  was  charged  less 
than  the  lawful  rate  did  not  entitle  the  plaintiff  to  have  its 
property  transported  for  the  same  unlawful  rate,  and  that  the 
measure  of  damages  did  not-  appear  upon  proof  alone  of  the  dis- 
crimination. In  the  case  at  bar  the  measure  of  damages  does 
distinctly  appear.  The  effect  of  the  constitutional  provision  is 
to  fix  a  measure  of  charge,  and  that  measure  is  the  charge  which 
is  actually  made  for  the  longer  hauL  Any  charge  in  excess  of 
that  for  a  shorter  haul  is  by  the  amount  of  the  excess  illegal,  and 
each  violation  of  that  provision  furnishes  the  measure  of  the 
shipper's  damage  therefor. 

In  addition  to  stating  a  cause  of  action  under  the  common  law, 
we  think  that  the  complaint  states  an  action  for  damages  under 
the  statutes  of  California.  Act  1909  (Laws  1909,  p.  499)  ;  Act 
1911  (Laws  1911,  p.  13) ;  and  Public  Utilities  Act  (Laws  Ex. 
Sess.  1911,  p.  18).  The  Acts  of  1909  and  1911  expressly  pro- 
hibit discrimination  of  all  kinds,  and  provide  that  the  offending 
carrier  shall  be  liable  to  the  person  or  persons,  firm,  or  corpora- 
tion injured  thereby  for  the  damages  sustained  in  consequence 
thereof.  And  the  Public  Utilities  Act  provides  that  if  any  car- 
rier shall  do  any  act  forbidden,  or  declared  to  be  unlawful  by 
the  statute,  it  shall  be  liable  to  the  person  damaged  thereby  f6r 
all  loss,  damage,  or  injuries  sustained  by  such  person,  and  that 
an  action  to  recover  such  loss,  damage,  or  injury  may  be  brought 
in  any  court  of  competent  jurisdiction.  One  of  the  rights  of 
action  expressly  recognized  by  that  act  is  the  right  of  a  perscm 
injured  by  the  violation  of  the  prohibition  against  charging  more 
for  the  shorter  than  for  the  longer  distance. 
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[3]  It  is  contended  that,  to  give  effect  to  the  long  and  short 
haul  clause  of  the  Constitution,  both  as  it  existed  before  1910 
and  as  it  was  after  the  amendment  of  that  year,  is  to  deprive  the 
defendant  of  its  property  without  due  process  of  law,  and  to 
deprive  it  of  the  equal  protection  of  the  laws,  since  in  its  answer 
it  alleged  that  the  rates  by  rail  between  San  Francisco  and  Los 
Angeles  on  all  the  commodities  referred  to  in  the  complaint  were 
through  rates,  which  had  been  forced  down  below  a  reasonable 
rate  by  reason  of  actual  water  competition  between  the  port  of 
San  Francisco  and  the  port  of  Los  Angeles,  and  that  to  compel 
the  defendant  to  carry  property  to  intermediate  points  at  less 
than  a  reasonable  rate  for  the  service  rendered,  or  at  the  said 
through  rates,  would  be  to  require  it  to  establish  its  intermediate 
rates  at  less  than  a  reasonable  compensation  for  the  service  per- 
formed; and  on  the  trial  the  defendant  offered  to  show  by  the 
testimony  of  its  assistant  general  freight  agent  that  in  his  opin- 
ion the  rates  charged  to  the  plaintiff^s  assignors  were  reasonable 
for  the  service  performed,  and  that  the  through  rate  was  a  rate 
less  than  a  reasonable  rate,  and  was  compelled  by  actual  water 
competition  between  the  two  ports  named. 

The  Supreme  Court  has  been  urged,  and  has  refused,  to  de- 
clare the  very  principle  for  which  the  defendant  here  contends. 
On  the  contrary,  it  has  held  that  such  a  provision  of  a  state 
Constitution  is  not  violative  of  the  14th  Amendment.  In  Louis- 
ville &  N.  K.  Co.  V.  Kentucky,  183  U.  S.  503,  46  L.  ed.  298, 
22  Sup.  Ct.  Rep.  95,  it  was  held  that  a  state  railroad  corpora- 
tion cannot  exempt  itself  from  the  control  reserved  to  the  state 
by  its  Constitution,  and,  if  not  protected  by  a  valid  contract,  it 
cannot  successfully  invoke  the  interposition  of  Federal  courts  in 
respect  to  long  and  short  haul  clauses  in  a  state  Constitution 
simply  on  the  ground  that  the  railroad  is  property.  Said  the 
court:  'When  the  citizens  of  Kentucky  voluntarily  seek  and 
obtain  a  grant  from  the  state  of  a  charter  to  build  and  maintain 
a  public  iighway  in  the  form  of  a  railroad,  it  would  seem  to  be 
evident  that  it  takes,  holds,  and  operates  its  road  subject  to  the 
constitutional  inhibition  we  are  considering,  and  are  without 
power  to  challenge  its  validity.     .     .    .    We  are  unable  to  see 

how  such  company  can  successfully  contend  that  it  can  be  ex- 
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€mpted  by  the  courts  from  the  operation  of  the  Constitution  of 
the  state." 

The  court  intimated  that  if  thereafter  a  Eailroad  Commission 
jbhould  fix  and  establish  rates  of  a  confiscatory  character,  the  cor- 
poration would  be  within  the  protection  which  courts  of  equity 
have  heretofore  given  in  cases  of  that  description.  But  the  plain 
meaning  of  the  decision  is  that  such  a  constitutional  provision 
does  not  force  the  adoption  of  low  competitive  rates,  and  does 
not  deprive  a  carrier  of  its  property  without  due  process  of  law, 
or  deny  it  the  equal  protection  of  the  laws;  that  it  should  be 
regarded  as  declaring  that  it  is  against  the  policy  of  the  state 
to  permit  a  carrier  to  charge  an  unreasonably  low  rate  to  com- 
petitive points,  the  necessary  tendency  of  which  is  to  cause  it  to 
increase  unjustly  the  rates  to  intermediate  points.  In  the  Inter- 
mountain  Rate  Cases  (United  States  v.  Atchison,  T.  &  S.  F.  K. 
Co.)  234  U.  S.  476,  58  L.  ed.  1408,  34  Sup.  Ct.  Rep.  986,  the 
court  was  asked  to  reconsider  and  overrule  Louisville  &  N.  R. 
Co.  V.  Kentucky,  but  declined  to  do  so. 

[4]  We  find  no  merit  in  the  contention  that  the  court  below 
erroneously  sustained  a  demurrer  to  the  defense  wherein  the 
defendant  pleaded  that  each  assignor  of  the  plaintiff  paid  with- 
out protest  the  diarge  complained  of.  The  complaint  had  not 
alleged  that  the  money  was  paid  under  protest,  but  it  did  allege 
that  in  cases  where  the  assignors  were  consignees  of  the  goods, 
in  order  to  obtain  possession  and  delivery  of  the  same  so  trans- 
ported by  the  defendant,  the  said  consignees  were  compelled  to 
pay  such  charges  demanded  by  defendant,  and  in  the  answer  it 
was  admitted  that  the  defendant  would  not  have  delivered  said 
property  to  the  consignees  if  said  charges  demanded  by  defend- 
ant had  not  been  paid.  In  cases  where  the  plaintiff's  assignors 
were  consignors  of  the  goods,  the  same  facts  were  alleged  and 
admitted.  It  is  well  settled  that  money  paid  under  compulsion 
may  be  recovered,  even  in  the  absence  of  protest  at  the  time  of 
payment.  Lafayette  &  I.  R.  Co.  v.  Pattison,  41  Ind.  312; 
Chandler  v.  Sanger,  114  Mass.  364,  19  Am.  Rep.  367;  Robin- 
son V.  Ezzell,  72  K  C.  231 ;  Stephan  v.  Daniels,  27  Ohio  St. 
527;  First  Nat.  Bank  v.  Watkins,  21  Mich.  483.  Payments 
made  to  a  railroad  company  for  freight  charges,  as  these  pay- 
ments were  made,  are  clearly  payments  under  compulsion.  In 
P.U.R.1917C. 
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order  to  get  the  goods,  the  consignees  were  obliged  to  pay  the 
charges  demanded  by  the  railroad  company,  and  it  is  common 
knowledge  that  it  would  have  been  futile  to  dispute  the  charges. 
In  Mobile  &  M.  E.  Co.  v.  Steiner,  61  Ala.  559,  595,  the  court, 
after  referring  to  the  fact  that  the  public  was  left  no  discretion 
but  to  employ  railroad  companies  or  suffer  irreparable  injury, 
said:  "They  have  their  established  rates  of  charges,  and  these 
the  shipper  must  pay,  or  forego  their  facilities  and  benefits.  To 
object  or  protest  would  be  an  idle  waste  of  words.  The  law  looks 
to  the  substance  of  things,  and  does  not  require  useless  forms  or 
ceremonies.  The  corporation  and  the  shipper  are  in  no  sense 
on  equal  terms,  and  money  thus  paid  to  obtain  a  necessary  serv- 
ice is  not  voluntarily  paid,  as  the  law  interprets  that  phrase." 

So,  in  Chicago  &  A.  R.  Co.  v.  Chicago,  V.  &  W.  Coal  Co.  79 
IlL  121,  2  Mor.  Min.  Rep.  634,  the  court  held  that  the  appellees, 
in  paying  enhanced  freight  charges,  were  bound  to  accede  to 
any  terms  the  appellants  might  impose:  "They  were  under  a  sort 
of  moral  duress,  by  submitting  to  which  appellants  have  received 
money  from  them  which,  in  equity  and  good  conscience,  they 
ought  not  to  retain." 

In  Pennsylvania  R.  Co.  v.  International  Coal  Min.  Co.  97 
C.  C.  A.  383,  173  Fed.  1,  the  court'  declared  the  principle  which 
must  apply  here,  when  it  said:  "This  is  not  the  ordinary  case 
of  a  suit  to  recover  back  a  sum  of  money  which  has  been  mis- 
takenly paid  and  received,  but  is  one  where  a  statute  has  stamped 
the  receipt  of  the  money  as  unlawful." 

[6]  As  to  the  shipments  herein  involved  which  moved  after 
October  10,  1911,  the  defendant  contends  that  the  collection  of 
ike  charges  complained  of  is  defensible  on  the  ground  that  the 
Railroad  Commission  of  California,  pursuant  to  the  power  given 
it  by  §  15  of  the  Act  of  February  9,  1911,  to  fix  rates,  made  a 
series  of  orders  with  the  intention  of  preserving  the  status  of 
the  rates  then  being  charged  by  the  defendant  until  it  could 
be  determined  by  the  Commission  whether  and  how  far  the 
defendant  was  entitled  to  relief.  The  amended  §  21  of  article 
12  of  the  Act  of  1911,  after  reaffirming  the  long  and  short  haul 
clause,  added  the  proviso  that,  upon  application  to  the  Railroad 
Commission,  the  carrier  "may  in  special  cases,  after  investiga- 
tion, be  authorized  by  such  Commission  to  charge  less  for  longer 
P.U.R.1917C. 
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than  for  shorter  distances  for  the  transportation  of  persons  or 
property,  and  the  Baiboad  Commission  may,  from  time  to  time, 
preseribe  the  extent  to  which  such  company  may  be  relieved  from 
the  prohibition  to  charge  less  for  the  longer  than  for  the  shorter 
hauL^ 

On  October  26,  1911,  the  Commission  made  an  order  that 
every  railroad  or  other  transportation  company  which  at  that 
time  was  charging  a  greater  compensation  in  the  aggregate  for 
a  riiorter  than  for  a  longer  haul  over  the  same  line  might  file 
with  the  Commission  a  schedule  of  such  rates,  and,  in  case  it 
was  desired  to  justify  the  same,  or  any  of  them,  an  application 
for  relief  from  the  constitutional  provision.  The  orders  of  No- 
vember 20,  1911,  and  January  16,  1912,  made  by  the  Commis- 
sion, went  no  further  than  to  give  permission  to  railroads  to  file 
with  the  Commission  for  establishment  such  changes  in  rates 
and  fares  as  would  occur  in  the  ordinary  course  of  their  busi- 
ness, ^'continuing  under  the  present  rate  bases  or  adjustments 
higher  rates  or  fares  at  intermediate  points,  provided  that  in  so 
doing  the  discrimination  against  intermediate  points  is  not  made 
greater  than  that  in  existence  October  10,  1911,'*  etc,  but  ex- 
pressly declaring:  "That  the  Commission  does  not  hereby  indi- 
cate that  it  will  finally  approve  any  rates  and  fares  that  may  be 
filed  under  this  permission,  or  concede  the  r^sonableness  of  any 
higher  rates  to  intermediate  points,  all  of  which  rates  and  fares 
will  be  investigated  at  the  hearing  to  be  held  January  2,  1912." 

But  it  does  not  appear  that  the  defendant  filed  such  an  appli- 
cation until  December  30,  1911,  or  that  an  investigation  was 
ever  had  by  the  Commission,  or  that  it  ever  made  an  order  finally 
approving  any  of  said  rates  or  fares.  If,  indeed,  the  orders  of 
the  Commission  may  be  construed  as  expressly  giving  by  their 
terms  authority  to  continue  in  effect  until  an  investigation  of 
the  rates  then  in  existence,  which  deviated  from  the  constitu- 
tional provision  as  to  the  long  and  short  haul,  it  is  obvious  that 
the  Commission  erroneously  assumed  that  the  Act  of  1911  gave 
it  the  power  to  make  such  an  order.  The  amendment  of  1911 
gives  the  power  to  authorize  a  deviation  from  the  prohibition  of 
the  Constitution  only  upon  the  application  of  the  carrier,  and 
after  an  investigation  by  the  Commission;  for  it  does  not,  as 
does  the  Act  of  Congress  giving  authority  to  the  Interstate  Com- 
P.U.R.1917C. 
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merce  Commission,  authorize  the  fixing  of  temporary  rates  pend- 
ing investigation.  Assuming  that  under  suoh  a  temporary  order 
the  defendant  continued  to  make  charges  forbidden  by  the  Con- 
stitution, it  would  be  necessary  for  it  to  show,  in  def^iding  an 
action  for  the  recovery  of  such  charges,  that  the  Commission 
finally  approved  the  rates,  and  made  them  valid  by  an  order 
made  after  an  application  and  investigation  as  required  by  the 
statute. 

[6]  But  it  is  said  that  the  legislature  had  power  to  give  the 
Commission  authority  to  establish  rates  contrary  to  the  long  and 
short  haul  provision  of  §  21,  in  the  absence  of  the  application 
or  investigation  which  that  section  prescribes.  This  contention 
is  based  upon  the  terms  of  §  22  of  article  12,  as  amended,  which 
declares :  "No  provision  of  this  Constitution  shall  be  construed 
as  a  limitation  upon  the  authority  of  the  legislature  to  confer 
upon  the  Kailroad  Commission  additional  powers  of  the  same 
kind  or  different  from  those  conferred  herein  which  are  not 
inconsistent  with  the  powers  conferred  upon  the  Railroad  Com- 
mission in  this  Constitution,  and  the  authority  of  the  legislature 
to  confer  such  additional  powers  is  expressly  declared  to  be  plenr 
ary  and  unlimited  by  any  provision  of  this  Constitution,^' 

We  think  it  is  very  clear  that  an  act  authorizing  the  Commis- 
sion to  establish  rates  regardless  of  the  provisions  of  §  21  of  the 
amended  Constitution  would  be  incoilsistent  with  that  section. 
While  §  22  declares  that  the  legislature  may  confer  upon  the 
Conunission  powers  additional  to  those  conferred  upon  it  by  the 
Constitution,  it  erects  a  barrier  which  the  legislature  cannot 
pass,  in  providing  that  such  powers  must  not  be  inconsistent  with 
the  powers  conferred  upon  the  Commission  by  the  Constitution. 
The  Constitution  specifically  points  out  the  method  whereby  re- 
lief can  be  had  from  the  prohibition  as  to  the  long  and  short 
haul,  and  it  is  clear  that  any  statute  which  provides  a  method 
for  obtaining  such  relief  other  than  the  method  therein  pre- 
scribed is  inconsistent  with  it. 

We  have  given  careful  consideration  to  the  case  of  Pacifio 
Teleph.  &  Teleg.  Co.  v.  Eshleman,  166  Cal.  660,  50  L.R.A. 
(N.S.)  652,  137  Pac.  1119,  Ann.  Cas.  1915C,  822,  cited  by 
the  defendant  to  sustain  its  contention  that  in  conferring  powers 
upon  the  Railroad  Commission  the  legislature  is  untrammeled 
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by  any  constitutional  provision.  The  question  in  that  case  was 
whether  the  Act  of  February  9,  1911,  which  conferred  upon  the 
Commission  power  to  require  a  telephone  company  to  permit  a 
physical  connection  between  its  lines  and  the  lines  of  a  compet- 
ing company,  was  a  taking  of  private  property  for  public  use 
without  coihpensation  first  made,  in  violation  of  the  Constitu- 
tion. In  disposing  of  that  question  the  supreme  court  used 
language  which  the  defendant  now  relies  upon,  as  follows :  *We 
regard  the  conclusion  as  irresistible  that  the  Constitution  of  this 
state  has  in  unmistakable  language  created  a  Commission  hav- 
ing control  of  the  public  utilities  of  the  state,  and  has  authorized 
the  legislature  to  confer  upon  that  Conmiission  such  powers  as 
it  may  see  fit,  even  to  the  destruction  of  the  safeguards,  privi- 
leges, and  immunities  guaranteed  by  the  Constitution  to  all  other 
kinds  of  property  and  its  owners." 

The  decision,  in  other  words,  holds  that  the  legislature,  in 
conferring  powers  on  the  Commission,  is  placed  above  and  beyond 
the  control  of  constitutional  restrictions  as  they  had  theretofore 
existed.  It  does  not  follow,  however,  that  it  was  placed  beyond 
the  control  of  the  very  constitutional  provisions  \^hich  define  that 
power,  or  that  in  carrying  out  the  provisions  of  §  22  of  the  amend- 
ment of  1911  the  legislature  was  at  liberty  to  ignore  the  pro- 
visions of  the  section  which  preceded  it,  and  which  was  adopted 
at  the  same  time  and  as  a  part  of  the  same  amendment.  This  is 
evidently  the  view  which  was  taken  in  the  Eshleman  Case,  where 
in  the  opinion  Mr.  Justice  Henshaw  approved  the  argument 
"that  there  is  the  fullest  .  .  .  grant  of  authority  to  confer 
all  kinds  of  additional  powers,  with  tlie  sole  limitation  that 
whatever  additional  powers  may  be  vested  by  the  legislature  in 
the  Commission  shall  not  be  inconsistent  with  the  constitutional 
powers  conferred,"  meaning  thereby  that,  while  all  other  consti- 
tutional provisions  were  set  aside,  the  Conmiission  was  held  to 
the  constitutional  provision  which  was  a  part  of  its  charter,  its 
authority  to  act,  and  which  prescribed  its  method  of  procedure. 

[7]  It  is  urged  that  the  complaint  is  fatally  defective  for  its 
failure  to  allege  that  the  plaintiff  or  any  of  its  assignors  had 
applied  to  and  secured  from  the  Railroad  Conmaission  of  Cali- 
fornia a  reparation  order  based  on  the  payment  of  excessive 
diarges,  and  it  is  said  that  from  and  after  March  23,  1912,  when 
P.U.R.1917C. 
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§  71  of  the  California  Public  Utilities  Act  became  effective,  one 
who  has  paid  a  greater  charge  for  a  given  distance  than  the  car- 
rier was  charging  for  the  same  class  of  property  for  a  greater 
distance  over  the  same  line  of  route,  and  who  claims  reparation 
on  the  ground  of  a  violation  of  the  long  and  short  haul  clause  of 
the  Constitution,  must  first  apply  to  the  Commission  for,  and 
secure,  an  order  prescribing  the  amount  of  reparation  to  which 
he  is  entitled,  and  that  imtil  that  is  done  the  courts  have  no 
jurisdiction  to  entertain  such  a  cause  of  action*  Section  71  of 
the  Public  Utilities  Act  provides:  *Wh«i  complaint  has  been 
made  to  the  Commission  concerning  any  rate,  fare,  toU,  rental 
or  <diarge  for  any  product  or  commodity  furnished  or  service  per- 
formed by  any  public  utility,  and  the  Conmussion  has  found, 
after  investigation,  that  the  public  utility  has  charged  an  exces- 
sive or  discriminatory  amount  for  such  product,  commodity  or 
service,  the  Commission  may  order  that  the  public  utility  make 
due  reparation  to  the  complainant  therefor,  with  interest  from 
the  date  of  collection;  provided,  no  discrimination  will  result 
from  such  reparation."     [Stat.  Ex.  Sess.  chap.  14,  p.  59.] 

We  think  that  the  court  below  properly  ruled  that  this  section 
has  reference  only  to  instances  where  the  question  whether  the 
carrier  had  charged  an  excessive  or  discriminatory  rate  is  de- 
pendent upon  facts  to  be  ascertained  from  investigation  upon 
evidence  taken  by  the  Conmiission,  as  in  Texas  &  P.  -B.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup. 
Ct.  Kep.  350,  9  Ann.  Cas.  1075,  and  Eobinson  v.  Baltimore  & 
O.  B.  Co.  222  U.  S.  506,  56  L.  ed.  288,  32  Sup.  Ct.  Bep.  114. 
The  legislature,  it  may  be  presimied,  did  not  intend  that  the 
plaintiff  in  such  a  case  as  this  was  required  to  do  a  useless  and 
idle  act.  The  facts  in  this  case,  if  presented  to  the  Commission, 
would  have  afforded  no  ground  for  its  action.  There  was  no 
occasion  for  the  exercise  of  the  powers  lodged  in  the  Conmiis- 
sion as  an  administrative  body,  and  there  was  no  question  of 
permissible  discrimination  based  upon  differences  in  conditions. 
There  was  nothing  as  to  which  the  Conmiission  could  make  a 
reparation  order.  The  measure  of  the  plaintiff's  damages  was 
fixed  by  the  very  nature  of  the  transaction.  There  was  no  issue 
as  to  the  measure  of  damages  upon  which  testimony  could  have 
been  taken  before  the  Conmiission,  as  there  has  been  none  upon 
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which  testimony  was  in  fact  taken  in  the  court  below.  The 
p1ainti£Ps  right  to  recover  depends  upon  a  question  of  law.  The 
statute  which  is  applicable  here  is  §  73(a)  of  the  Public  Utili- 
ties Act,  which  provides:  "In  case  any  public  utility  shall  do, 
cause  to  be  done,  or  permit  to  be  done  any  act,  matter  or  thing 
prohibited,  forbidden  or  •declared  to  be  unlawful,  or  shall  omit 
to  do  any  act,  matter  or  thing  required  to  be  done,  either  by  the 
Constitution,  any  law  of  this  state,  or  any  order  or  decision  of 
the  Commission,  such  public  utility  shall  be  liable  to  the  persons 
or  corporations  affected  thereby  for  all  loss,  damages  or  injury 
caused  thereby  or  resulting  therefrom." 

In  Southern  P.  Co.  v.  Superior  Ct.  27  Cal.  App.  240,  P.U.K. 
1915F,  673,  150  Pac.  397,  the  district  court  of  appeal  of  Cali^ 
fomia,  in  construing  these  statutes,  said:  "The  record  here 
shows  that  the  demand  actually  was  founded  upon  the  claim  that 
the  plaintiff's  assignor  had  been  compelled  to  pay  a  charge  which 
was  ill^al,  in  that  it  was  in  violation  of  the  ^ong  and  short 
haul'  clause  of  the  state  Constitution.  If  the  charge  was  thus 
in  conflict  with  the  Constitution,  it  was  a  charge  beyond  the 
jurisdiction  of  the  Railroad  Commission,  because  it  was  a  charge 
that  the  Railroad  Commission  could  not  l^alize  after  it  was 
made  and  paid.  However  just  the  amount  might  seem  to  be — 
conceding  that  it  could  legalize  any  subsequent  charges — the 
jurisdiction  to  pass  upon  an  alleged  ill^al  charge  of  this  kind 
is  necessarily  vested  in  the  courts,  because  the  law  has  provided 
no  other  source  of  relief.'^ 

We  find  no  error.     The  judgment  is  affirmed. 

Ross,  Circuit  Judge  (concurring  in  part,  and  dissenting  in 
part) : 

I  concur  in  the  conclusion  in  respect  to  the  first  group  of 
claims  counted  upon,  and  to  which  reference  is  made  in  the 
opinion  of  the  court,  and  in  the  reasons  given  in  support  thereof. 

But  in  respect  to  the  conclusion  reached  by  the  majority  of 
the  court  in  regard  to  the  second  group  of  claims  I  am  unable  to 
concur,  for  the  reason  that,  as  I  understand  the  concluding  por- 
tion of  §  22  of  the  amendment  of  October  10,  1911,  of  the  Con- 
stitution of  California,  the  "Railroad  Commission  Act  of  Call- 
fomia,"  approved  February  9,  1911,  and  conMnonly  known  as 
"the  Eshleman  Act,"  is  made  valid  in  all  of  its  parts  by  the 
P.U.R.1917C. 
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constitutional  amendment  itself;  it  being  therein  expressly  de- 
clared that  it  "shall  have  the  same  force  and  efifect  as  if  the  same 
had  been  passed  after  the  adoption"  of  the  constitutional  amend- 
ment, from  which  I  conclude  that  all  of  the  acts  performed  by 
the  Railroad  Commission,  and  all  rates  adopted  by  it,  or  recog- 
nized as  just  rates  by  it  under  the  Eshleman  Act,  are  by  the 
constitutional  amendment  recognized  as  valid  and  continue  in 
force  until  changed  by  the  Eailroad  Commission.  As  I  under- 
stand the  record  in  the  case,  the  rates  collected  by  the  railroad 
company  in  the  second  group  of  claims  mentioned  in  the  opinion 
were  recognized  by  the  Railroad  Commission  as  just  rates,  and 
by  it  continued  in  force  under  the  Eshleman  Act,  and  were  in 
force  at  the  time  of  the  adoption  of  the  constitutional  amend- 
ment of  October  10,  1911,  and  are  therefore  valid  rates  until 
the  Railroad  Conmiission  shall,  in  pursuance  of  the  law,  deem  it 
proper  to  change  them. 

Note. — In  California  Packing  Corp.  v.  Southern  P.  Co.  Decision 
No.  4003,  Case  No.  1025,  Jan.  11,  1917,  the  California  Commission 
dismissed  an  action  brought  to  recover  overcharges  on  shipments 
upon  which  a  rate  was  charged  in  excess  of  rates  at  the  same  time 
in  effect  to  more  distant  points.  The  same  constitutional  and  statu- 
tory provisions  and  the  same  orders  of  the  Commission  were  in- 
volved as  in  Southern  P.  Co.  v.  California  Adjustment  Co.  ante, 
489.  The  Commission  first  held  that  claims  covering  shipments 
which  moved  prior  to  October  10, 1911,  were  barred  by  the  Statute  of 
Limitations,  and  that  other  shipments  which  moved  prior  to  Decem- 
ber 5,  1914,  or  two  years  prior  to  the  filing  of  the  complaint,  Decem- 
ber 6,  1916,  were  barred  by  §  71  (b)  of  the  Public  Utilities  Act, 
which  provides  that  all  complaints  concerning  excessive  or  discrim- 
inatory charges  shall  be  filed  with  the  Commission  within  two  years 
from  the  time  the  cause  of  action  accrued.  It  is  to  be  noticed  that, 
in  the  decision  by  the  circuit  court  of  appeals,  no  reference  at  all  is 
made -to  any  statutory  provision  with  respect  to  the  time  in  which 
claim  for  overcharges  must  be  filed. 

As  to  the  claim  involving  shipments  moved  on  or  after  Decem- 
ber 15,  1914,  the  Commission  evidently  took  the  view  that  the  rail- 
roads had  been  authorized  to  charge  less  for  the  more  distant  points 
than  for  intermediate  points  by  the  orders  of  the  Commission  which 
are  mentioned  in  the  opinion  by  the  circuit  court  of  appeals.  In  his 
opinion  Commissioner  Loveland  said:  "The  decision  of  the  United 
States  circuit  court  of  appeals  in  Case  No.  2642,  Southern  P.  Co. 
V.  California  Adjustment  Co.  which  decision,  of  course,  was 
P.U.R.1917C. 
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based  upon  evidence  before  that  court  and  upon  which  counsel  for 
complainant  relies,  is  in  conflict  with  this  Commission's  decisions 
and  orders.  Tlie  record  is  not  before  me,  and  I  am  unable  to  de- 
termine just  what  facts  were  presented  to  the  court,  but  it  seems 
apparent  that  all  of  the  pertinent  evidence  presented  in  this  proceed- 
ing was  not  presented  to  the  Federal  court.^  In  concluding  his 
opinion  the  Commissioner  further  said:  'Tlegardless  of  what  the 
court  may  finally  hold  as  to  the  suflSciency  of  the  investigations 
made  by  the  Commission  and  of  the  order  relieving  carriers  from  the 
long  and  short  haul  prohibitions  of  the  Constitution  and  the  Public 
Utilities  Act,  in  my  judgment  there  can  be  no  question  as  to  the 
carriers  having  been  granted  such  relief  by  the  investigations  of  the 
Commission  leading  up  to  the  hearings  in  the  San  Joaquin  Valley 
Rate  Case  No.  116,  decided  March  28,  1912,  1  Cal.  R.  C.  R.  95, 
whereiivthe  class  rates  between  San  Francisco  and  Los  Angeles  were 
positively  and  definitely  determined.** 

That  the  decision  of  the  circuit  court  of  appeals  and  that  of  the 
California  Commission  are  in  conflict  cannot  be  doubted,  and  is 
recognized  by  Commissioner  Loveland  himself  in  the  quotation  above 
given.  What  the  action  of  the  court  will  be  if  this  decision  of  the 
Commission  is  reviewed  by  it  cannot  of  course  be  determined,  since 
it  is  quite  possible,  as  Commissioner  Loveland  suggests,  that  certain 
pertinent  facts  were  not  before  the  court  when  it  made  its  decision 
in  Southern  P.  Co.  v.  California  Adjustment  Co. 


WISCONSIN  RAII/ROAD  COMMISSION. 

CITY  OF  SPARTA 

V. 

MONROE  COUNTY  TELEPHONE  COMPANY. 
RE  MONROE  COUNTY  TELEPHONE  COMPANY. 

Valuation^ Going  value '^ Average  net  earnings, 

1.  Very  little  or  no  allowance  can  be  made  for  going  value  hi  a 
rate  valuation  where  the  average  net  earnings  have  been  sufficient  to 
yield  an  adequate  rate  of  return  on  the  investment. 

Depreciation  —  Telepliones  —  Amount, 

2.  The  amount  to  be  set  aside  for  depreciation  of  a  telephone  sys- 
tem having  installed  a  large  amount  of  comparatively  long-lived  under- 
ground equipment  was  fixed  at  6.6  rather  than  7.1  per  cent  of  the  cost 
of  reproduction, 

Commiaai^ma^ Jurisdiction^ Wages  of  employees. 

3.  A  Public  Service  Commission  is  not  concerned  with  the  amount 
P.U.H.1917C. 
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of  wages  paid  employees  except  in  so  far  as  they  may  be  reflected  in 
unreasonable  rates  or  inadequate  service. 
Discrimination-^ Bates -^ Telephones '^Bural  and  city  suhseribers. 

4.  It  is  unjust  to  give  unlimited  free  service  to  rural  subscribers 
while  imposing  a  toll  charge  on  city  subscribers  for  use  of  rural  lines 
directly  connected  with  the  same  exchange. 

Service  ^  Telephones  —  Extension  of  service  rather  than  reduction  of 
rates, 

5.  An  extension  of  unlimited  free  service  to  city  subscribers  over 
rural  telephone  lines  connected  with  the  exchange,  rather  than  a  reduc- 
tion in  telephone  rates,  was  ordered  where  the  existing  rates  were  not 
high  as  compared  with  other  telephones  in  the  state,  and  the  annual 
surplus  produced  by  existing  rates  was  sufficient  to  provide  additional 
lines  to  reduce  the  number  of  rural  subscribers  on  a  line,  to  give  ade- 
quate service  with  city  subscribers  talking  out  free. 

Rates  ^Telephones '^Extension  telephones.  % 

6.  The  Wisconsin  Commission  refused  to  interfere  with  a  rate  of 
$9  per  year  for  a  business  telephone  extension  and  $6  per  year  for  a 
residence  extension  where  it  was  impossible  to  make  a  cost  investiga- 
tion of  the  service;  the  rates  did  not  appear  high  as  compared  with 
extension  rates  of  other  companies;  and  the  Commission  was  inclined 
to  believe  that  the  actual  cost  of  providing  the  extra  service  was  not 
far  from  the  rate  charged. 

Bates -^  Telephones '^FmU  metallic  rural  rates. 

7.  It  is  the  policy  of  the  Wisconsin  Commission  not  to  grant  rates 
for  full  metallic  rural  service  until  all  or  a  large  part  of  the  lines  are 
so  equipped,  because  rural  subscribers  do  not  obtain  full  metallic  serv- 
ice to  its  full  extent  until  all  rural  lines  are  made  full  metallic. 

Payment '^Discount  for  prompt  payment  ^  Amount, 

8.  A  telephone  company,  having  considerable  difficulty  in  making 
collections,  was  authorized  to  add  25  cents  to  monthly  bills  of  city 
subscribers,  the  same  to  be  discounted  on  bills  paid  during  the  month 
in  which  service  was  rendered,  and  to  add  75  cents  to  quarterly  bills 
of  rural  subscribers  subject  to  a  discount  of  75  cents  if  paid  during 
the  first  month,  50  cents  if  paid  during  the  second  month,  and  25  cents 
if  paid  during  the  third  month,  of  the  quarter  in  which  service  was 
rendered. 

Bates  —  Telephones  —  Moving  charge, 

9.  A  telephone  company  was  denied  the  right  to  establish  a  rate 
for  moving  telephones  except  as  to  changes  made  within  a  year  from 
installation,  or  after  the  expiration  of  a  year  where  the  subscriber  does 
not  choose  to  enter  into  a  contract  for  service  for  a  year  at  the  new 
location,  for  which  a  charge  of  $2  for  an  outside  change  and  $1  for 
an  inside  change  was  authorized. 

[F^ruary  21,  1917J 

CoMPi-AiNT  against  telephone  rates,  and  application  for  an  in- 
crease of  certain  rates;  order  adjusting  rates. 

P.U.R.1917C. 


Digitized  by 


Google 


SPARTA  V.  MOXUOE  COUNTY  TELEPH.  CO.  609 

By  the  Commission:  Complaint  in  the  first  of  the  above- 
entitled  matters  was  made  February  9,  1915,  and  was  signed 
individually  by  the  various  members  of  the  common  council  and 
of  the  board  of  water  commissioners  of  the  city  of  Sparta.  The 
complaint  sets  forth: 

1st.  That  the  rates  and  schedules  of  the  Monroe  County  Tele- 
phone Company  are  unreasonable,  unjustly  discriminatory,  and 
excessive. 

2d.  That  the  service  is  unsatisfactory. 

Application  in  the  second  of  the  above-entitled  matters  was 
made  by  the  Monroe  County  Telephone  Company  on  March  4, 
1915,  for  authority  to  increase  all  existing  rates  by  adding  25 
cents  per  month  to  every  rate,  with  a  corresponding  discount  of 
25  cents  per  month  if  rents,  together  with  toll  charges,  are  paid 
at  the  office  of  the  secretary  during  the  current  month ;  to  install 
a  rate  of  $1  for  moving  a  phone  in  a  building,  and  $2  for  moving 
a  phone  from  one  building  to  another ;  to  install  an  optional  rate 
of  $1.50  net  for  rural  full  metallic  service  not  exceeding  20 
phones  on  a  line  and  not  over  10  miles  from  central,  with  an 
extra  charge  of  5  cents  net  per  month  per  additional  mile.  The 
application  sets  forth  that  the  present  lawful  rates  of  the  appli- 
cant are  as  follows : 

BoBinets,  single  party  central  energy,  metallic $2.25  per  month 

Residence,  single  party  central  energy,  metallic 1.50    **      " 

Residence,  two  or  three  party  central  energy,  metallic  ....     1^5    "      " 

Residence,  four  party  central  energy,  metallic   1.00     ''      " 

Business  exteneamiB   75    "      " 

Residence  extensions • 50     "      " 

Rural  grounded,  local  battery    (except  Cataract  district)     1.00     "      " 

Rural  grounded,  local  battery  Cataract  district 1.25    "      " 

Toll  charge  exchange  subscribers  to  rural  subscribers 10  per  call 

Toll  charge  nonsubscribers  to  rural  subscribers 15     *'      " 

Business  subscribers  are  furnished  with  coupon  books  with  which  they 
may  secure  25  free  calls  per  year  to  rural  subscribers. 

Local  toll  rate  is  6  cente  less  than  for  nonsubscribers. 

Hearings  in  these  matters  were  held  simultaneously  at  Sparta 
on  !ffovember  23,  1915.  Appearances  were  as  follows:  Zelotus 
S.  Rice,  City  Attorney,  for  city  of  Sparta  and  Board  of  Water 
Commissioners;  R.  B.  Graves  for  Sparta  Advancement  Associa- 
tion and  on  behalf  of  himself  individually ;  Howard  Teasdale  for 
Monroe  County  Telephone  Company. 

Subsequent  to  the  hearing,  briefs  were  filed  by  R.  B.  Graves 
and  Howard  Teasdale.    At  the  hearing  the  city  attorney  with- 
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drew  the  city's  complaint  in  regard  to  service,  stating  that  since 
the  complaint  had  been  filed  the  service  had  been  improved  ma- 
terially. Ko  complaint  was  made  of  the  service  to  city  subscribers 
at  the  hearing,  and  we  will  therefore  consider  that  this  question 
is  eliminated  from  consideration. 

The  issue  involved  in  the  first  case  is  the  reasonableness  of  the 
present  schedule  of  rates,  and,  in  particular,  the  10-cent  toll 
charge  made  to  city  subscribers  on  messages  to  rural  lines,  the 
rate  on  extension  phones,  and  the  rate  for  the  installation  of  desk 
phones. 

The  issues  involved  in  the  second  case  are  the  reasonableness  of 
higher  gross  rates  with  a  corresponding  prompt  payment  dis- 
count, and  a  rate  for  full  metallic  service  on  rural  lines.  The 
rural  construction  and  service  situation  was  also  a  matter  upon 
which  considerable  testimony  was  taken,  and  will  be  considered 
in  the  Commission's  findings,  though  not  made  a  part  of  the  com- 
plaint or  application. 

History  of  Company. 

The  Monroe  County  Telephone  Company  began  operations  in 
1898  by  installing  in  the  city  of  Sparta  a  magneto  exchange  and 
McClure  distribution  system  with  85  phones  in  service.  Lines 
were  immediately  extended  to  Leon,  Melvina,  Cashton,  Norwalk, 
Wilton,  Ontario,  Cataract,  and  Shamrock,  and  during  this  and 
the  next  few  years  a  number  of  rural  lines  were  constructed  and 
connected  to  the  Sparta  exchange.  In  1904  a  general  rebuilding 
of  the  exchange  within  the  city  of  Sparta  took  place.  A  central 
energy  switchboard  was  installed  to  which  all  city  subscribers 
were  connected.  All  lines  within  the  city  were  made  full  me- 
tallic, and  construction  in  the  business  district  as  well  as  part  of 
the  residence  district  was  placed  underground.  The  rate  sched- 
ule put  into  effect  at  that  time  was  substantially  the  same  as  the 
schedule  now  in  effect.  The  company  now  operates  some  531 
city  phones  and  520  rural  phones,  the  latter  being  on  grounded 
lines. 

The  central  energy  switchboard  is  three  position- with  50  cord 
circuits  and  445  lines  equipped  on  June  15,  1915.  This  switch- 
board is  connected  by  call  circuits  and  transfer  trunks  to  the 
magneto  rural  and  toll  switchboard,  located  in  a  separate  room 
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and  having  a  total  of  40  lines  equipped,  28  of  which  are  rural 
and  12  toll.  The  rural  development  of  this  company  is  quite 
unusual.  Owing  to  a  policy  of  directing  rural  trade  to  Sparta, 
lines  have  been  extended  to  very  great  distances  from  the  city, — 
20  to  30  miles.  This  policy  has  resulted  in  a  network  of  heavily 
loaded  lines — 20  to  30  subscribers  per  line — constructed,  in  some 
places,  through  a  comparatively  poor,  sandy  farming  country. 
The  average  length  of  wire  per  subscriber  is  approximately  | 
miles. 

An  exchange  was  established  at  the  village  of  Norwalk  some- 
time previous  to  1909.  This  exchange  was  sold  in  1914  to  the 
Xorwalk  Independent  Telephone  Company. 

Financicd  Development. 

The  financial  developmait  of  the  Monroe  County  Telephone 
Company  has  been  rather  phenomenal.  It  appears  from  the  tes- 
timony that  the  original  stockholders  put  $6,000  into  the  plant 
from  1S98  to  1904.  In  1904  the  authorized  capitalization  of 
the  plant  was  increased  to  $40,000,  of  which  $33,000  was  issued. 
About  $5,000  of  this  was  sold  and  an  assessment  of  $4,000  was 
made  on  the  stockholders,  thus  making  a  total  capital  invest- 
ment, including  the  original  investment,  of  $15,000.  The  re- 
mainder of  the  $33,000  of  stodc  was  issued  to  stockholders  in 
lieu  of  dividends  which  it  is  allied  they  had  foregone.  We  as- 
sume that  the  remainder  of  the  amounts  needed  for  the  recon- 
struction or  the  extension  of  the  plant  during  this  year  was  made 
up  out  of  the  surplus  and  depreciation  fund  accumulated  up  to 
that  time.  No  additional  stock  has  been  issued  since  1904,  and 
it  appears  that  the  plant  has  been  built  largely  out  of  earnings 
set  aside  for  depreciation  reserve  and  surplus.  In  addition  to 
setting  aside  an  adequate  depreciation  reserve,  the  company  has 
paid  its  stockholders  in  cash  and  stock  dividends  fairly  large 
average  returns  on  its  investment. 

Fair  Vcdite  of  Property. 

A  valuation  of  the  property  has  been  made  by  the  Commis- 
sion's engineering  staff,  as  of  January  15,  1915,  a  sunmiary  of 

which  is  as  follows: 
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Local:  Reproduction  cost   $22^69 

Rep.  cost  less  depreciation  $15,242 

Rural:  Reproduction   cost    26,695 

Rep.  cost  less  depreciation  15,117 

Toll :      Reproduction    cost    6,569 

Rep.  cost  less  depreciation  3,704 

Total :   Reproduction  cost  $55,933 

Rep.  cost  less  depreciation   $34,063 

The  book  value  of  the  total  property,  including  toll,  as  given 
in  the  company's  annual  report  for  the  year  ending  December  31, 
1915,  is  $60,950.34.  While  the  company  has  protested  in  its 
brief  and  through  correspondence,  against  the  somewhat  lower 
valuation  placed  upon  the  property  by  the  Commission's  engineer- 
ing staff,  the  subject  was  not  taken  up  at  the  hearing,  and  no 
evidence  has  been  produced  to  show  that  the  Commission's  valua- 
tion is  in  error. 

[1]  In  arriving  at  a  fair  value  of  the  property  and  business 
upon  which  the  Monroe  County  Telephone  Company  is  entitled 
to  a  fair  return,  consideration  must  be  given  to  the  net  earnings 
which  the  company  received  during  its  existence.  It  appears  that 
the  average  net  earnings  have  been  suflScient  to  yield  an  adequate 
rate  of  return  on  the  investment.  Consequently,  we  must  con- 
clude that  there  can  be  little  or  no  going  value  figured  on  the  plant 
for  rate-making  purposes. 

The  fair  value  upon  which  the  company  is  entitled  to  earn  a 
fair  return  consists,  in  this  case,  of  the  present  value  of  the 
physical  property  plus  all  other  actual  assets  used  and  useful  in 
the  business.  The  present  value  of  the  physical  property,  in- 
cluding materials  and  supplies,  was  $34,063,  and  the  actual  de- 
preciation fund  on  hand,  according  to  the  report  for  the  year 
ending  December  31,  1915,  was  $11,500.  Allowances  for  addi- 
tional cash  capital,  accounts  receivable,  and  other  items  of  value, 
bring  the  total  to  $48,000,  which  we  regard  as  a  fair  valuation 
of  company's  plant  and  business  for  rate-making  purposes. 

Income  Account. 

An  audit  of  the  accounts  of  the  Monroe  County  Telephone 
Company  has  been  made  by  the  Commission  for  the  year  ending 
December  81,  1915.    The  following  is  the  income  account  estab- 
lished by  this  audit: 
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MONROE  COUNTY  TELEPHONE  COMPANY. 
Statement  of  Revenues  and  Expenses  for  Year  Ending  Dec.  31,  1915. 

Exchange 
Operating  revenues:  and  Toll. 

Local  subscriber  telephone  earnings $9,516.41 

Rural  telephone  earnings    6,578.38 

Earnings  from  connecting  lines   ( toll)    3,371.80 

Total  operating  revenues   $19,466.59 

Operating  expenses: 

Central  oflfice   $3,274.47 

Wire  plant   906.97 

Substation    938.73 

Commercial    1,413.37 

General    '. 1,569.01 

Undistributed 1,047.95 

Total  of  above  items  $9,140.50 

Depreciation    3,968.00 

Taxes    , 647.52 

Total  operating  expenses $13,756.02 

Net  operating  revenues  $5,710.57 

Konoperating  revenues    337.74 

Gross  income   $6,048.31 

The  income  account  includes  both  toll  and  exchange  combined, 
as  the  records  of  the  company  were  in  such  shape  that  an  accurate 
separation  of  the  expense  items  of  these  two  services  could  not 
readily  be  made. 

The  operating  expenses  of  the  utility  for  the  past  year  appear 
to  be  fairly  normal  as  compared  with  expenses  for  previous  years, 
with  the  exception  of  general,  commercial,  and  undistributed  ex- 
penses, which  are  higher.  'The  reason  for  the  increase  in  the 
general  and  commercial  expenses  is  due  largely  to  the  fact  that 
the  manager's  salary  was  increased  for  this  period.  The  undis- 
tributed expense  increased  on  account  of  the  purchase  and  opera- 
tion of  automobile  equipment  for  the  repair  and  maintenance  of 
lines.  Considerable  testimony  was  taken  at  the  hearing  on  the 
question  of  the  manager's  salary,  and  the  point  was  emphasized 
that  in  the  past  years  the  manager  had  voluntarily  accepted  a 
very  small  remuneration,  preferring  to  throw  the  balance  of  the 
salary  which  he  would  normally  receive  into  the  earnings  of  the 
company.  The  manager  thus  received  a  part  of  his  salary  in 
the  form  of  dividends,  inasmuch  as  he  owned  considerable  stock  in 
the  company.  The  salary  which  the  company  now  pays  its  mana- 
ger does  not  appear  to  be  unreasonable  for  the  services  rendered, 

and  will  therefore  be  allowed  in  the  revised  income  account.    The 
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amounts  expended  for  automobile  supplies  and  repairs  have  un- 
doubtedly placed  the  repair  of  lines  and  substations  on  a  much 
more  eflScient  basis,  and  must  therefore  be  considered  as  entirely 
Intimate, 

Depreciaiion, 

[2]  The  amount  set  aside  for  depreciation  appearing  in  the 
above  audit  is  $3,968.  This  is  about  7.1  per  cent  on  cost  new  of 
the  total  property  as  determined  by  the  Commission,  A  careful 
compilation  of  the  amount  necessary  for  depreciation  reveals  the 
fact  that  5.5  per  cent  of  the  cost  of  reproduction  will  adequately 
care  for  this  item.  Five  and  five-tenths  per  cent  may  appear  to 
be  low  compared  with  depreciation  allowances  made  for  utilities 
of  a  size  similar  to  this  one  in  other  parts  of  the  state.  The  dif- 
ference is  largely  accounted  for  by  the  fact  that  this  cwnpany  has 
installed  a  large  amount  of  the  comparatively  long-lived  under- 
ground equipment.  Five  and  five-tenths  per  cent  on  a  total  cost 
new  of  $55,933  amounts  to  $3,076.32. 

Central  Office  Operators/'  Wages. 

[3]  The  total  of  central  office  operating  expense  for  the  year 
ending  December  31,  1915,  as  determined  by  the  Commission's 
audit  was  $3,274.47.  This  amount  is  based  upon  an  operators^ 
schedule  of  wages  which  was  comparatively  low  and  which  haa 
since  been  revised,  increasing  operators'  salaries  in  the  aggregate 
about  $300  per  year.  The  salaries  now  paid  are  in  line  with 
salaries  paid  telephone  operators  throughout  the  state.  Such 
wages  are  regulated  to  a  large  extent  by  the  labor  market  The 
scope  of  the  Commission's  duties  lies  principally  between  the 
public  and  the  utilities,  and  is  not  concerned  with  the  wages  paid 
except  in  so  far  as  they  may  be  reflected  in  unreasonable  rates  or 
inadequate  service.  In  the  present  instance  we  find  that  the 
wages  and  salaries  are  not  too  high,  and  that  the  service  rendered 
by  the  operators  employed  by  this  company  appear  to  be  adequate. 
The  extra  $300  per  year  for  central  office  labor  will  be  allowed 
in  the  revised  income  account  While  the  salaries  of  some  other 
employees  have  been  raised  to  some  extent,  the  effect  of  such  in- 
creases will  not  appreciably  affect  the  total  income  of  the  utility,, 
and  will  therefore  not  be  considered  in  the  following  revised  in- 
come  account 
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Revised  Income  Account. 

[4,  6]  The  following  is  the  income  account  revised  so  as  to 
include  reasonable  amounts  for  operators'  salaries,  depreciation, 
and  interest  and  profits: 

Revised  Income  Aocount  for  Year  Ending  Deconber  31,  1015. 

Total  operating  revenues    $19,466.59 

Operating  expenses: 

Central   office    $3,574.47 

Wire  plant   906.97 

Substation 938.73 

Commercial 1,413.37 

General    1,559.03 

Undistributed     1,047.95 

Total  of  above  items   $9,440.50 

Depreciation   ^ 3,076.31 

Taxes   647.52 

Total  operating  expenses $13,164.33 

Net  operating  revenues  $6,302.26 

Nonoperating  revenues    337.74 

Gross  income   $6,640.00 

Interest  and  profits  8%  on  fair  value  of  $48,000 3,840.00 

Surplus    $2,800.00 

One  of  two  courses  may  be  adopted  in  disposing  of  the  above 
annual  surplus  of  $2,800.  Rates  may  be  reduced  or  additional 
service  required  of  the  company.  Since  the  rate  schedule  at  pres- 
ent in  effect  for  city  and  rural  service  does  not  appear  to  be  high 
as  compared  with  rate  schedules  of  other  telephone  utilities  in 
this  state  of  the  same  size,  we  are  inclined  to  believe,  for  reasons 
which  will  be  shown  later,  that  the  requiring  of  additional  serv- 
ice is  the  preferable  course  to  follow. 

As  pointed  out  elsewhere,  the  Monroe  County  Telephone  Com- 
pany makes  a  10-cont  charge  to  city  subscribers  to  talk  to  rural 
lines.    In  support  of  such  a  charge  the  company  claims : 

(1)  That  a  toll  charge  between  city  and  rural  subscribers  is 
necessary  in  order  to  limit  the  traflSc  over  rural  lines  so  that  it 
can  be  adequately  handled. 

(2)  That  to  require  the  company  to  reduce  the  number  of 

rural  patrons  to  12  or  15  per  line,  so  that  fairly  adequate  service 

could  be  given  with  unlimited  service  from  city  to  rural  lines, 

would  require  the  stringing  of  at  least  250  miles  of  extra  wire, 

and  the  additional  maintenance,  operation,  depreciation,  and  in- 
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terest  charges  would  amount  to  $225  per  month,  which  would 
be  an  unreasonable  burden  on  the  company. 

(3)  That  cards  were  sent  out  to  all  rural  subscribers  upon 
which  the  subscribers  were  requested  to  indicate  whether  or  not 
they  desired  the  city  subscribers  to  talk  free  to  rural  lines.  The 
returned  cards  show  that  a  large  majority  of  the  rural  subscribers 
do  not  want  the  city  subscribers  to  talk  to  rural  lines  on  an  un- 
limited basis. 

(4)  That  if  the  number  of  subscribers  per  line  is  reduced  to 
12  or  15,  the  cost  of  giving  service  to  rural  subscribers  will  be 
increased  above  the  present  rental  of  $12  per  year. 

(5)  That,  with  25  free  calls  per  year  for  business  subscribers 
and  a  10-cent  toll  charge  on  other  calls,  all  important  business  is 
adequately  handled,  and  unimportant  calls  are  excluded  to  the 
eud  that  better  service  results  for  all  concerned. 

While  there  is  undoubtedly  some  justice  in  the  company's  con- 
tentions as  outlined  above,  we  are  of  the  opinion  that  a  toll  charge 
from  the  city  to  rural  subscribers  restricts  the  legitimate  use  of 
the  city  subscribers'  phones.  It  appears  that  the  city  subscribers' 
need  for  unlimited  telephone  service  is  not  confined  alone  to  un- 
limited service  to  other  city  subscribers,  but  that  a  real  need 
exists  also  for  service  on  an  unlimited  basis  between  city  sub- 
scribers and  rural  subscribers  directly  connected  with  the  same 
exchange.  Were  this  not  true,  it  appears  that  the  almost  uni- 
versal practice  throughout  this  state,  as  well  as  other  states,  of 
allowing  unlimited  service  between  all  subscribers  of  the  same 
exchange  would  rit  have  grown  up.  As  a  general  rule,  it  ap- 
pears unjust  to  give  unlimited  service  to  only  a  certain  class  of 
subscribers  when  all  the  rates  are  suificient  to  cover  unlimited 
free  service  to  all. 

That  there  exists  a  need  for  service  from  city  to  rural  sub- 
scribers on  an  unlimited  free  basis  is  further  evidenced  by  the 
fact  that  the  company  has  found  it  impossible,  or  impracticable 
at  least,  to  enforce  the  collection  of  the  10-cent  toll  charge  from 
all  of  its  city  subscribers.  Business  men  protested,  and  they  were 
given  25  free  calls  per  year;  also  the  rule  was  adopted  that  a  city 
subscriber  paying  for  a  phone  (m  his  farm  would  have  free  com- 
munication to  that  phone  from  his  city  phone.  While  «uch  evi- 
dence is  not  in  itself  conclusive,  it  cannot  be  ignored. 
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A  considerable  amount  of  evidence  was  introduced  at  the  hear- 
ing, to  the  effect  that  if  unlimited  service  is  allowed  from  city 
to  rural  subscribers  the  privilege  of  such  unlimited  service  will 
be  abused  by  useless  and  unreasonably  long  conversations.  It 
would  be  difficult  to  define  a  useful  conversation.  We  do  not 
believe  that  a  useful  conversation  can  always  be  defined  as  one 
for  which  the  subscriber  is  willing  to  pay  a  10-cent  toll  charge. 
Since  the  connections  from  city  to  rural  subscribers  must  be  made 
through  the  central  office,  the  operator  has  full  control  of  the  con- 
nection, and  a  reasonable  limit  can  be  placed  upon  the  length  of 
conversation. 

We  agree  with  the  company  in  its  contention  that  the  number 
of  subscribers  per  rural  line  would  have  to  be  reduced  in  order 
to  give  adequate  service  over  rural  lines  with  city  subscribers 
talking  out  free.  However,  we  cannot  agree  that  this  would  place 
an  excessive  burden  upon  the  company.  According  to  its  own 
figures  the  annual  charge  against  the  additional  distribution  sys- 
tem necessary  to  make  this  change  will  be  $225  per  month,  or 
$2,700  per  year,  which  figure  is  within  the  annual  surplus  of 
$2,800.  Our  computations,  however,  show  that  the  annual  charge 
will  be  considerably  below  this  figure. 

We  cannot  agree  with  the  company  that  its  canvass  of  the  rural 
subscribers  as  to  their  wishes  regarding  the  free  talking  to  rural 
lines  by  city  subscribers  shows  that  a  large  majority  of  such 
rural  subscribers  do  not  want  the  free  service  extended  to  city  sub- 
scribers. Five  hundred  and  twenty  cards  were  sent  out  and  172 
were  returned,  amounting  to  about  33  per  cent  of  the  total.  Of 
the  172  replies,  11  per  cent  desired  the  free  talking  out  of  resi- 
dence subscribers,  85  per  cent  were  against  it,  and  5  per  cent  were 
indifferent;  32  per  cent  desired  the  free  talking  out  of  business 
subscribers,  59  per  cent  were  against  it,  and  5  per  cent  were  in- 
different. While  it  is  clear  that  of  the  subscribers  making  replies 
a  large  majority  appear  to  be  against  the  proposition,  it  must  be 
remembered  that  67  per  cent  of  the  rural  subscribers  made  no 
reply.  This  would  seem  to  indicate  that  such  a  percentage  is 
indifferent  to  the  situation.  Of  those  protesting  against  the  free 
talking  to  rural  lines  by  city  subscribers,  none  were  informed 
that  the  lines  would  be  divided  without  an  increase  in  the  rate. 
It  appears  natural,  therefore,  that  there  should  be  some  protest 
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from  these  subscribers.  It  is  natural  also  that  subscribers  on 
lines  having  a  large  number  of  phones  connected  often  protest 
against  having  the  lines  divided.  They  are  usually  able  to  ring 
and  talk  with  their  near-by  neighbors,  even  when  they  cannot  ring 
the  central  office.  With  the  lines  heavily  loaded,  it  is  often  dif- 
ficult to  call  through  the  exchange  and  get  a  party  on  another 
rural  line.  While  one  can  see  some  justice  in  protests  based  on 
this  situation,  the  better  service  to  all  concerned  appears  to  far 
outweigh  the  apparent  inconvenience  to  a  certain  number  of  rural 
subscribers.  Although  there  may  be  some  temporary  dissatisfac- 
tion with  a  division  of  lines,  we  believe  that  the  desires  of  a 
comparatively  few  should  not  be  allowed  to  stand  in  the  way  of 
the  needs  of  the  subscribers  as  a  whole. 

Taking  all  of  the  evidence  into  consideration,  we  conclude 
that: 

1.  City  subscribers  should  be  given  unlimited  service  to  rural 
lines. 

2.  All  rural  lines  should  be  divided  so  as  to  have  an  average  of 
not  more  than  12  patrons  per  line  and  a  maximum  of  15  per 
line. 

3.  The  present  annual  surplus  of  the  company  is  ample  to 
justify  the  expense  of  making  the  above  changes. 

[6]  The  Commission  has  been  requested  by  the  complainant 
to  make  a  general  investigation  of  the  rate  schedule  of  the  Mon- 
roe County  Telephone  Company  with  particular  reference  to  the 
10-cent  city  to  rural  toll  charge,  the  rates  for  extension  telephones, 
and  the  rates  for  the  installation  of  desk  phones.  The  10-cent 
toll  charge  has  been  disposed  of.  The  present  rate  for  extension 
phones  is  $9  per  year  for  a  business  extension  and  $6  per  year 
for  a  residence  extension.  These  rates  do  not  appear  to  be  un- 
reasonably high  as  compared  with  extension  rates  on  file  for 
other  companies  throughout  the  state.  It  has  been  impossible 
with  the  data  on  hand  to  make  a  cost  investigation  of  this  service, 
but  we  are  inclined  to  believe  that  the  actual  cost  of  providing 
this  extra  service  is  not  far  from  the  rate  charged.  The  extension 
rate  will  therefore  remain  as  at  present 

The  rate  schedule  as  a  whole  for  city  and  rural  subscribers 
likewise  appears  to  be  reasonable.  The  charges  for  the  various 
classes  of  business  and  residence  service  are  properly  graded,  and 
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we  believe  fairly  represent  the  cost  to  produce  the  service.  While 
it  may  be  set  forth  that  a  higher  charge  for  rural  patrons  would 
be  justifiable  with  a  decrease  in  the  number  of  subscribers  per 
rural  line  and  consequent  improved  service  to  t^ose  subscribers, 
the  fact  must  not  be  lost  sight  of  that  the  improvement  of  the 
rural  service  is  likewise  an  improvement  of  city  to  rural  and 
rural  to  city  service.  The  city  subscriber,  therefore,  shares  in 
the  improvement,  and  it  is  but  reasonable  that  be  share  in  the 
increased  cost  We  do  not  believe  that  he  will  share  in  such 
increased  cost  to  an  unreasonable  extent  if  his  rates  remain  as 
at  present.  The  rural  rate  is  $12  per  year  except  for  subscribers 
in  the  Cataract  district,  >  where  $15  per  year  is  charged.  The 
Cataract  district  lies  so  far  from  Sparta  that  the  extra  charge 
appears  to  be  justified.  Little  comment  i^  necessary  relative  to 
the  $12  rural  rates.  All  lines  are  of  grounded  construction,  and 
for  sudi  construction  a  $12  rate  is  in  line  with  charges  made  by 
many  other  companies  for  similar  service. 

Full  Metallic  Rwral  Rates. 

[7]  The  company  has  petitioned  for  a  rate  for  full  metallic 
rural  service  of  $1.50  per  month.  It  has  been  the  policy  of  this 
Commission  not  to  grant  rates  for  full  metallic  service  until  all 
or  a  large  part  of  the  lines  are  so  equipped,  because  rural  syb- 
scribers  do  not  obtain  full  metallic  service  to  its  full  extent  until 
all  rural  lines  are  made  full  metallic  There  appear  to  be  no  un- 
usual circumstances  in  this  case  which  would  warrant  the  adop- 
tion of  a  full  metallic  rate. 

Discount  for  Prompt  Payment. 

[8]  The  company  has  also  petitioned  for  the  addition  of  25 
cents  per  month  on  all  rates,  the  same  to  be  discounted  to  the 
subscriber  if  his  bill  is  paid  at  the  secretary's  office  during  the 
current  month.  It  appears  from  the  records  of  the  company 
that  considerable  difficulty  has  been  experienced  in  making  col- . 
lections,  and  a  large  amount  of  rentals  are  continually  outstand- 
ing, A  utility  is  entitled  to  the  money  it  has  earned,  and  such  a 
provision  in  its  rate  schedule  as  will  insure  reasonably  prompt 
collections,  and  will  yet  not  amount  to  an  unreasonable  burden 
upon  those  subscribers  who  find  it  impossible  to  pay  within  the 
required  period,  is  entirely  legitimate.  Twenty-five  cents  per 
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month  appears  reasonable  for  city  subscribers  for  which  billing 
is  made  monthly.  It  appears  to  be  the  practice  of  the  company  to 
bill  rural  subscribers  quarterly.  The  applicant  will  be  authorized 
to  bill  its  rural  subscribers  at  a  gross  rate  of  75  cents  above  the 
net  rate  per  quarter  for  such  subscribers,  this  gross  rate  to  be 
subject  to  a  discount  of  75  cents  if  paid  during  the  first  month, 
50  cents  if  paid  during  the  second  month,  and  25  cents  if  paid 
during  the  third  month  of  the  quarter. 

Charges  for  Moving  Telephones. 

[9]  A  charge  for  moving  phones  is  petiticH^  for  as  follows: 

$2  for  moving  phones  to  outside  buildings. 

$1  for  moving  phones  from  one  part  of  a  building  to  another  location  in 
the  same  building. 

The  suggested  moving  charges  appear  to  be  reasonable  when 
applied  to  contracts  in  effect  less  than  one  year.  As  a  general 
thing  contracts  for  telephone  service  are  entered  into  for  one  year, 
and  at  the  end  of  that  period  the  subscriber  may  discontinue  the 
service  and  enter  into  a  new  contract  for  service  at  a  different 
location.  It  appears  that  such  moving  charges  should  be  borne 
by  the  utility  as  an  operating  expense.  It  is  our  opinion,  there- 
fore, that  the  above  moving  charges  should  be  authorized  on 
moves  made  within  a  year  from  the  date  of  the  installation  of 
the  telephone,  or  on  moves  made  after  the  expiration  of  the  one- 
year  period,  providing  the  subscriber  does  not  choose  to  enter 
into  a  contract  for  service  for  an  additional  year  at  the  new  loca- 
tion. 

It  is  therefore  ordered: 

1.  That  all  toll  charges  between  city  and  rural  subscribers  of 
the  Sparta  exchange  of  the  Monroe  County  Telephone  Company 
be  discontinued. 

2.  That  all  rural  lines  be  so  reconstructed  that  there  shall  be 
not  to  exceed  an  average  for  the  rural  system  of  12  subscribers 
per  line,  and  not  to  exceed  15  subscribers  on  any  one  line. 

3.  That  for  city  subscribers  a  gross  rate  be  authorized  of  25 
cents  in  excess  of  the  present  monthly  net  rate  for  such  subscrib- 
ers, which  gross  rate  will  be  subject  to  a  discount  of  25  cents  if 
the  rental  is  paid  on  or  before  the  last  day  of  the  month  in  which 
service  is  rendered. 

4.  That  for  rural  subscribers  a  gross  rate  be  authorized  of  76 

P.U.R.1917C. 

Digitized  by  VjOOQIC 


SPARTA  V.  MONROE  COUNTY  TELEPH.  CO.  521 

cents  in  excess^  of  the  present  quarterly  net  rate  for  sudi  sub- 
scribers, which  gross  rate  shall  be  subject  to  a  discount  of  75 
cents  if  paid  during  the  first  month,  50  cents  if  paid  during  the 
second  month,  and  25  cents  if  paid  during  the  third  month,  of 
the  quarter  in  which  service  is  rendered. 

5.  That  the  application  for  a  rate  for  full  metallic  service  be 
dismissed. 

6.  That  moving  charges  be  authorized  as  follows:  $2  for  an 
outside  movey  $1  for  an  inside  move. 

The  above  moving  charges  shall  be  made  only  in  the  event  that 
subscribers  requesting  move  shall  have  had  service  at  the  present 
location  for  less  than  one  year  previous  to  the  request  for  move, 
or  having  had  service  at  the  present  location  for  more  than  one 
year  previous  to  the  request  for  move,  the  moving  charge  shall  be 
made  only  in  the  event  that  subscriber  refuses  to  continue  his 
contract  for  one  year  from  date  of  move. 

Nine  months  appears  to  be  a  reascmable  time  in  which  to  com- 
plete the  construction  provided  for  in  §  2,  while  thirty  days  is 
sufficient  for  the  other  provisions  of  the  order. 

Dated  at  Madison,  Wisconsin,  this  21st  day  of  February,  1917. 

Bailroad  Commission  of  Wisconsin,  by  Walter  Alexander,  Carl 
D,  Jackson,  Henry  E.  Trumbower,  Commissioners, 


CALIFORNIA  RAIIiROAD  COMMISSION. 

BE  JAMES  A.  MURBAY  et  al. 
[Decinon  No.  4058;  Application  No.  1231.] 

Valuation  —  Property  not  useful  —  Return  —  Bates. 

1.  A  utility  making  an  excessive  investment  solely  for  the  pur- 
pose of  serving  a  few  consumers  cannot  require  the  other  consumers  to 
pay  a  rate  sufficiently  high  to  provide  a  return  on  such  investment  that 
is  of  no  use  to  them;  and,  where  the  few  consumers  served  cannot  pos- 
sibly pay  rates  on  the  investment  used  specially  for  their  service,  the 
rates  established  for  the  other  portions  of  the  system  should  be  applied 
to  them. 

Valuation — JBaceess  capacity  —  Depreciation  annuity. 

2.  Existing  consumers  cannot  be  required  to  pay  a  return  on  coa- 
struction  in  excess  of  present  needs;  and,  accordingly,  a  deduction 
should  be  made  on  account  of  the  excess  capacity  from  the  sum  which 
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otherwise  would  be  used  as  a  rate  Imae,  with  a  eorresponding  reduc- 
tion  in  the  depreciation  annuity. 
Valuation  •«  Ascertainment  —  Additions. 

3.  In  establishing  rates,  the  California  Commission  generally  takes 
into  consideration  such  additions  to  capital  account  as  may  reasonably 
be  anticipated  during  the  next  year. 

VaMuation  —  A8€xrtainnient  —  Additions. 

4.  In  fixing  the  rate  base  for  a  water  utility  that  was  about  to 
improve  its  plant  by  raising  a  dam  to  increase  its  storage  capacity, 
and  thus  give  its  consumers  the  increased  security  for  which  they  had 
been  contending,  the  California  Commission  made  additional  allowances 
under  the  head  of  capital  account,  depreciation  annuity,  and  mainte- 
nance and  operating  expenses  in  connection  with  the  construction  work 
on  the  dam  and  the  distribution  system  necessary  to  take  care  of  the 
increased  amount  of  water. 

Depreciation  -^  Computation  —  Sinking  fund, 

5.  The  depreciation  annuity  of  a  water  aystem  was  estimated  on 
the  6  per  cent  sinking-fund  basis  on  the  depreciable  property  useful 
in  the  service,  including  the  investment  in  additions  about  to  be  added 
to  the  system. 

Return  •«  Operating  expenses  —  Allowance  for  flood  damage  —  Amorti* 
nation. 

6.  In  fixing  maintenance  and  operating  expenses  of  a  water  utility 
that  suffered  damage  by  floods,  an  allowance  was  made  under  the  head- 
ing ''Extraordinary  Expense"  to  amortize,  over  a  period  of  years,  the 
damage  sustained. 

Rates  —  Water  —  Surplus. 

7.  As  it  was  almost  impossible  to  establish  with  scientific  accuracy 
the  rate  to  be  paid  for  a  surplus  product,  such  as  the  surplus  water  de- 
livered to  a  municipal  distributing  system,  the  California  Commission 
directed  that  the  price  to  be  paid  therefor  should  be  left  to  negotiations 
between  the  parties. 

Service  —  Water  —  Distribution  —  Oroups  of  €^nsumers. 

8.  A  water  utility  having  numeroiis  groups  of  consumers  was  di- 
rected to  distribute  its  water  under  one  of  two  rules:  (1)  Water  taken 
from  the  utility's  transmission  line  and  distributed  by  the  consumers 
themselves  to  be  paid  for  as  a  whole;  the  consumers  to  maintain  and 
repair  their  distributing  systems;  (2)  where  the  utility  distributes  the 
water,  collections  to  be  made  by  the  utility  in  accordance  with  indi- 
vidual consumption  and  the  distributing  system  maintained  by  the 
utility. 

Valuation '■- Excess  investment '■- Return. 

9.  A  water  utility  that  built  its  system  primarily  to  serve  a  large 
consumer  must  stand  the  loss  in  case  the  large  consumer  quits  the 
service  and  cannot  increase  the  rates  of  the  other  consumers,  as  it  is 
incumbent  on  the  utility  to  find  other  customers  for  its  surphis  product. 

Service  —  Water — Irrigation. 

10.  A  water  utility  should  give  its  existing  consumers  a  preference 
over  other  persons  to  purchase  surplus  water  for  irrigation  purposes. 
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JHseHminaUon  —  Service — Water. 

11.  A  water  utility  should  ditpoee  of  its  water  under  equitable  rules 
with  reference  to  priority  of  application  and  in  such  amounts  only  aa 
are  actually  needed  at  the  time. 

[January  25,  1017.] 

Application  for  order  establishing  rates  for  water  for  domes- 
tic and  irrigation  use;  order  fixing  rates. 

Appearances:  Sweet,  Stearns,  &  Forward,  by  F.  W.  Stearns, 
S.  B.  Robinson,  and  A.  E.  Chandler,  for  James  A.  Murray,  Ed 
Fletcher,  William  G.  Henshaw,  and  Cuyamaca  Water  Com- 
pany; Edgar  A.  Luce  for  La  Mesa,  Lemon  Grove,  and  Spring 
Valley  Irrigation  District;  D.  G.  Grordon,  Sumner  &  May,  and 
P.  S.  Thatcher  for  consumers  of  flume  line ;  T.  B.  Cosgrove,  City 
Attorney,  for  city  of  San  Di^o;  F.  G.  Blood  for  city  of  East 
San  Diego;  Haines  &  Haines  for  Lemon  Grove  Mutual  Water 
Company,  Lemon  Grove  Park,  and  Fairmont  Water  Company; 
Fred  L.  Burgan  and  C.  R.  King  for  Normal  Heights  water  con- 
sumers; D.  L.  Wood  for  Granada  Tract;  Titus,  Creed,  Jones,  & 
Dall  for  C.  A.  Hooper  &  Company. 

Thelen  and  Loveland,  Commissioners:  James  A.  Murray 
and  Ed  Fletcher,  copartners  doing  business  under  the  firm  name 
and  style  of  Cuyamaca  W^ater  Company,  hereinafter  referred  to 
as  the  Cuyamaca  company,  ask  the  Railroad  Commission  to  make 
its  order  establishing  just  and  reasonable  rates  to  be  charged  by 
them  for  water  sold  for  domestic  and  irrigation  use  in  a  portion 
of  San  Diego  county,  California. 

The  subject-matter  of  this  opinion  will  be  discussed  under  the 
following  heads : 

1.  Proceedings  Affecting  Cuyamaca  Company. 

2.  Existing  Rates.  ^ 

3.  Rate  Base. 

4.  Depreciation  Annuity. 

6.  Maintenance  and  Operating  Expenses. 

6.  Capacity  of  System — Present  and  Prospective. 

7.  Rates  Herein  Established. 

8.  Rules  and  Regulations. 

1.  Proceedings  Affecting  Cuyamaca  'Company. 

In  application  No.  118,  the  Cuyamaca  company  filed  its  pe- 
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tition  ailing,  in  effect,  that  its  rates  for  water  sold  by  it  were  un- 
justly  low,  and  asking  the  Railroad  Commission  to  establish  just 
and  reasonable  rates.  After  exhaustive  investigation,  this  Com- 
mission, on  March  28,  1913,  made  its  decision  No..  636  in  said 
application  (Cal.  R.  C.  R.  464).  In  this  decision,  this  Commis- 
sion, speaking  through  Commissioner  Eshleman,  found  that  the 
fair  value  of  the  Cuyamaca  company's  property  devoted  to  the 
public  use  was,  at  the  time  of  the  decision,  the  sum  of  $352,500.- 
50 ;  that  reasonable  maintenance  and  operating  expenses  would  be 
$28,600  per  annum,  but  that  pending  the  renewal  of  the  Cuy- 
amaca company's  flume,  the  company  could  not,  in  justice  and 
under  the  law,  demand  more  than  the  proportion  of  its  operating 
and  maintenance  expenses  which  was  represented  by  the  adequacy 
of  the  system,  which  sum  was  approximately  $21,000 ;  that  a  rea- 
sonable depreciation  annuity  on  the  straight-line  theory  would  be 
$21,150.03;  and  that  a  reasonable  gross  revenue  would  be  $66j- 
825.03.  Basing  its  decision  on  these  findings  and  on  the  other 
findings  which  are  contained  in  the  opinion  in  said  decision,  the 
Railroad  Commission  made  its  order  authorizing  the  Cuyamaca 
company  to  increase  its  rates  for  water  in  the  amount  and  under 
the  conditions  specified  in  the  order  in  said  decision.  The  order 
contains  specific  findings  of  fact  and  then  provides  as  follows : 

"It  is  hereby  ordered  that  the  applicants  herein  b^n  imme- 
diately the  construction  of  a  flume  in  lieu  of  the  one  now  used, 
which  flume  shall  be  of  a  character  satisfactory  to  this  Commis- 
sion after  the  plans  therefor  have  been  submitted  to  it,  but  shall 
in  any  event  be  a  closed  flume  or  conduit  of  suitable  material  to 
be  determined  on  the  submission  of  the  plans  to  this  commission; 
and 

"It  is  further  ordered  that  within  thirty  (30)  days  from  the 
date  of  this  order  that  the  applicants  file  with  this  Commission 
plans  and  specifications  of  said  flume ;  and 

"It  is  further  ordered  that  said  applicants  take  immediate  steps 
to  increase  the  available  supply  of  water  so  that  the  same  may  be 
increased  over  the  present  available  supply  at  least  33  J  per  cent. 
While  the  Commission  does  not  at  the  present  prescribe  details 
with  reference  thereto,  it  reserves  and  does  not  finally  determine 
this  question,  and  in  the  event  that  these  applicants  do  not  within 
a  reasonable  time  in  the  opinion  of  the  Commission  begin  the 
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construction  of  other  facilities  than  the  ones  specifically  ordered 
herein,  this  particular  matter,  being  held  open  for  decision  and 
for  the  further  submission  of  evidence,  will  again  be  considered 
by  this  Commission  after  due  notice  to  the  applicants  and  the 
parties  hereto  as  required  by  law ;  and 

"It  is  further  ordered  that  no  additional  consumers  be  added  to 
this  system  except  domestic  consmners  under  the  terms  hereinbe- 
fore in  this  opinion  and  order  set  out ;  and 

"It  is  further  ordered  that  the  following  rates  be  and  they  are 
established  as  just  and  reasonable  and  the  only  rates  to  be  charged 
by  the  applicants  herein: 

"(1)  For  domestic  use,  25  cents  per  thousand  gallons,  with  a 
minimum  charge  of  $1.25  per  month,  the  applicants  to  furnish 
meters  and  cost  of  installation  of  all  facilities,  the  consumer  to 
furnish  pipes  upon  his  own  premises. 

"(2)  For  water  to  the  La  Mesa  Mutual  Water  Company  for 
domestic  use  within  the  town  of  La  Mesa,  15  cents  per  thousand 
gallons,  with  a  minimum  charge  of  $100  per  month. 

"(3)  For  water  for  irrigation  purposes,  except  domestic  pur- 
poses incident  thereto,  taken  from  the  flume  as  hereinbefore  de- 
scribed, $65  per  miner's  inch  per  annum. 

"(4)  For  water  for  irrigation  purposes,  including  domestic 
purposes  incident  thereto,  other  than  that  taken  from  the  flume, 
$70  per  miner's  inch  per  annum. 

"All  of  said  rates  to  be  charged  under  just  and  reasonable  regu- 
lations as  regards  service  as  the  company  may  adopt  and  this  Com- 
mission approve,  and  shall  apply  on  and  after  July  1,  1913,  and 
before  such  time  the  applicants  shall  file  with  this  Commission 
rates  in  accordance  herewith ;  and 

"It  is  further  ordered  that  each  and  every  portion  of  this  order 
is  made  in  contemplation  of  the  performance  by  the  applicants  of 
every  other  portion  thereof,  and  that  this  order  is  not  to  be  con- 
sidered as  separable,  and  that  no  rates  other  than  the  ones  that  are 
now  being  charged  by  these  applicants  may  be  charged  or  collected 
until  said  applicants  have  complied  with  all  of  the  provisions  of 
this  order  or  shall  satisfy  this  Commission  that  they  are  in  good 
faith  proceeding  to  comply  therewith." 

The  Cuyamaca  company  having  represented  to  the  Railroad 
Commission  that  it  was  proceeding  in  good  faith  to  comply  with 
P.U.R.1917C. 
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the  provisions  of  said  order,  the  company  was  permitted  to  charge 
and  collect  the  rates  specified  in  said  order.  These  rates  were 
accepted  without  contest  by  the  Cuyamaca  company's  consumers. 
With  minor  modifications,  to  which  it  is  not  necessary  here  to 
refer,  these  rates  have  been  in  effect  continuously  subsequent  to 
July  1,  1913. 

Thereafter,  in  application  No.  766,  the  Cuyamaca  company 
asked  authority  to  increase  its  charges  for  water  to  cover  tiiie  cost 
of  securing  a  temporary  additional  supply  to  relieve  a  shortage 
in  supply  and  for  other  reasons.  In  its  decision  No.  1186,  made 
in  said  proceeding  on  December  31, 1913  (3  Cal.  E.  C.  R.  1240), 
the  Eailroad  Commission,  speaking  through  Commissioner  Love- 
land,  found  that  the  Cuyamaca  company  had  not  complied  with 
the  conditions  contained  in  the  order  in  said  decision  No.  536, 
and  ruled  that  the  petition  in  application  No.  756  should  be  held 
in  abeyance  pending  the  compliance  by  the  Cuyamaca  company 
with  the  order  in  said  decision  No.  536.  The  Cuyamaca  company 
was  advised  that,  upon  compliance  with  the  order  in  said  decision 
No.  536,  the  company  might  apply  for  a  readjustment  of  its  rates, 
at  which  time  the  entire  matter  would  be  considered  and  adjusted. 
Thereafter,  on  July  10,  1914,  the  Cuyamaca  company  filed  its 
original  petition  in  the  present  proceeding,  in  which  petition  the 
Cuyamaca  company  requested  that  its  rates  be  further  increased. 

Subsequent  thereto,  the  Cuyamaca  company  and  La  Mesa, 
Lemon  Grove,  and  Spring  Valley  Irrigation  District  filed  their 
joint  petition  in  application  No.  1432.  This  petition  recited  that 
the  parties  had  entered  into  an  agreement  dated  November  17, 
1914,  in  which  the  Cuyamaca  company  agreed  to  sell  its  system 
to  the  La  Mesa  district  and  the  La  Mesa  district  agreed  to  pur- 
chase the  same,  at  such  price  as  should  be  established  by  the  Rail- 
road Commission.  The  parties  asked  the  Eailroad  Commission 
to  fix  and  determine  the  fair  price  to  be  paid  and  received  for 
said  system. 

Shortly  thereafter,  the  city  of  San  Diego  filed  with  the  Rail- 
road Commission  its  petition  in  application  No.  1482.  This  peti- 
tion alleged,  in  accordance  with  the  provisions  of  §  47  of  the 
Public  Utilities  Act,  that  the  city  of  San  Diego  desired  to  acquire 
by  eminent  domain  proceedings,  or  otherwise,  the  property  of 

the  Cuyamaca  company,  and  requested  that  the  Railroad  Com- 
P.U.R.1917C. 
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mission  fix  and  determine  the  just  compensation  to  be  paid  by  the 
city  for  said  property,  as  provided  by  §  47  of  the  Public  Utilities 
Act. 

By  consent  of  all  parties,  it  was  stipulated  that  the  evidence 
taken  in  each  of  the  three  proceedings  next  hereinbefore  specified, 
being  the  present  proceeding  and  applications  Nos.  1432  and 
1482,  might  be  considered  in  each  of  said  three  proceedings.  It 
was  further  stipulated  that  the  evidence  taken  in  application  No. 
118,  being  the  first  proceeding  affecting  the  Cuyamaca  company, 
might  be  considered  in  each  of  these  three  proceedings.  Accord- 
ingly, we  have  before  us  in  the  present  proceeding  the  entire 
'evidence  heretofore  taken  in  applications  Nos.  118,  1432,  and 
1482,  as  well  as  the  evidence  specifically  introduced  in  the  present 
proceeding. 

On  June  26,  1916,  the  Railroad  Commission  made  its  deci- 
sions in  applications  Nos.  1432  and  1482,  and  its  order  pendente 
ate  in  the  present  proceeding. 

In  decision  No.  2627,  made  in  said  application  No.  1482,  City 
of  San  Diego,  the  Railroad  Commission,  speaking  through  Com- 
missioner Thelen,  found  that  the  just  compensation  to  be  paid 
Jby  the  city  of  San  Diego  to  the  Cuyamaca  company  for  almost  its 
entire  property  was  the  sum  of  $745,000,  and  that  the  just  com- 
pensation to  be  paid  by  the  city  of  San  Diego  for  a  designated 
portion  of  said  property  was  the  sum  of  $644,669,  with  the  addi- 
tional sum  of  $32,966.12  for  severance  damages.  7  CaL  R.  C.  R. 
:305. 

In  decision  No.  2531,  made  in  said  application  No.  1432, 
Murray  and  Fletcher  and  La  Mesa  District,  the  Railroad  Com- 
mission, speaking  through  Commissioner  Thelen,  found  that  the 
fair  price  to  be  paid  by  the  La  Mesa  district  for  the  property 
of  the  Cuyamaca  company  under  the  agreement  of  November  17, 
1914,  was  the  sum  of  $745,000.    7  Cal.  R.  C.  R.  334. 

In  decision  No.  2525,  made  on  the  same  day  in  the  present  pro- 
•ceeding,  the  Railroad  Commission,  speaking  through  Commis- 
sioner Thelen,  held,  in  view  of  the  supposed 'imminent  purchase 
of  the  property  of  the  Cuyamaca  company  either  by  the  La  Mesa 
district  or  the  city  of  San  Diego,  and  of  other  matters  referred 
to  in  the  opinion  therein,  that  further  consideration  of  the  pres- 
■ent  proceeding  should  be  deferred  until  November  16,  1915,  at 
P.U.R.IUITC. 
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which  time,  if  the  Cuyamaca  company  should  still  be  the  owner 
of  its  water  system  without  prospect  of  sale  in  the  immediate 
future,  and  if  the  company  had  rendered  full  service  to  its  custom- 
ers during  the  irrigation  season  of  1915,  the  company  might,, 
by  supplemental  petition,  ask  the  Kailroad  Commission  to  resume 
further  consideration  of  this  proceeding. 

On  January  6,  1916,  the  Cuyamaca  company  filed  herein  its 
supplemental  petition  alleging,  in  effect,  that  there  was  no  rea- 
sonable prospect  of  selling  its  system  either  to  the  La  Mesa  dis- 
trict or  to  the  city  of  San  Diego,  and  asking  that  the  Railroad 
Commission  proceed  with  further  hearings  herein.  At  a  hearing 
held  on  this  supplemental  petition  on  February  25,  1916,  in  the 
city  of  San  Diego,  the  La  Mesa  district  protested  against  the  re- 
sumption of  hearings,  on  the  ground  that  the  district  was  willing 
to  perform  every  condition  in  the  contract  of  November  17, 1914^ 
by  it  to  be  performed,  and  expected  shortly  to  acquire  the  prop- 
erty. The  representatives  of  the  Cuyamaca  company  at  said  hear- 
ing represented  that  they  were  also  willing  to  perform  the  condi- 
tions to  be  performed  by  them.  There  appearing  to  be  a  reason- 
able prospect  that  the  parties  might  agree,  furdier  proceedings 
herein  were  suspended  until  the  further  order  of  the  Railroad 
Commission. 

The  Railroad  Commission  having  thereafter  become  convinced 
that  there  is  no  reasonable  prospect  in  the  immediate  future  of 
the  transfer  of  the  Cuyamaca  corapany^s  property  either  to  the 
La  Mesa  district  or  to  the  city  of  San  Diego,  further  hearings 
herein  were  resumed.  These  hearings  were  held  in  San  Diego 
on  August  5,  7,  8,  and  9,  1916.  This  proceeding  has  been  sub- 
mitted and  is  now  ready  for  decision. 

•  Reference  is  hereby  made  to  each  of  the  decisions  affecting  the 
Cuyamaca  company,  hereinbefore  referred  to.  In  the  present 
opinion,  we  shall  consider  only  such  additional  matters  as  are 
pecessary  to  the  determination  of  this  proceeding. 

"     £.  Existing  Rates. 

For  a  discussion  of  the  rates  of  the  Cuyamaca  company  prior 
to  the  revision  thereof  by  the  Railroad  Commission  in  decision 
N*o.  536  of  March  28,  1913,  in  application  No.  118,  the  condi- 
tions under  which  such  rates  were  established  and  maintained,. 
P.U-R.1917C. 
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the  so-called  water  ri^t  contracts  and  the  moneys  paid  thereunder 
by  the  consumers  under  this  system  to  the  predecessors  of  the 
Cuyamaca  company,  and  to  the  acquisition  of  the  property  by  the 
Cuyamaca  company  subject  to  all  outstanding  obligations,  refer- 
ence is  hereby  made  to  the  decision  of  March  28,  1913,  in  appli- 
cation No,  118,  and  also  to  decision  Ko.  2531,  made  on  June  26, 
1915,  in  said  application  No.  1432. 

With  certain  exceptions,  the  rates  charged  by  the  Cuyamaca 
company  are  the  rates  established  by  the  Eailroad  Commission 
in  the  decision  of  March  28,  1913,  in  application  No.  118,  which 
rates  were  as  follows : 

1.  For  "domestic''  use,  25  cents  per  1,000  gallons,  with  a  mini- 
mum charge  of  $1.25  per  month,  the  Cuyamaca  company  to  fur- 
nish meters  and  to  install  all  facilities  and  the  consumer  to  fur- 
nish the  pipes  upon  his  own  premises. 

2.  For  \\'ater  to  La  Mesa  Mutual  Water  Company  for  "do- 
mestic" use  within  the  town  of  La  Mesa,  15  cents  per  1,000 
gallons,  with  a  minimum  charge  of  $100  per  month. 

3.  For  water  for  "irrigation"  purposes,  including  "domestic" 
purposes  incident  thereto,  taken  from  the  Cuyamaca  company's 
flume,  $65  per  miner's  inch  per  annum. 

4.  For  water  for  "irrigation"  purposes,  including  "domestic" 
purposes  incident  thereto,  other  than  that  taken  from  the  flume, 
$70  per  miner's  inch  per  annum. 

The  rate  paid  by  the  Fairmont  Water  Company  was  subse- 
quently established  at  15  cents  per  1,000  gallons.  7  Cal.  R.  C.  E. 
324. 

During  the  period  of  the  year  in  which  surplus  water  was 
available  from  the  San  Diego  river,  the  Cuyamaca  company  has 
been  selling  such  surplus  water  to  all  persons  desiring  to  pur- 
chase the  same,  at  the  rate  of  10  cents  per  1,000  gallons.  As  will 
hereinafter  appear,  a  very  considerable  amount  of  surplus  water 
has  been  thus  sold  to  the  city  of  San  Diego. 

It  has  been  impossible  to  establish  a  satisfactory  distinction  be- 
tween water  used  for  "irrigation"  purposes  and  water  used  for 
"domestic"  purposes  under  the  Cuyamaca  company's  system,  in 
accordance  with  the  rate  schedule  of  March  28,  1913,  as  herein- 
before set  out  The  attempt  to  have  the  so^alled  "domestic"  rate 
apply  to  lots  of  ^  acre  or  less  in  size,  and  of  having  the  so-called 

P.U.R.1917C.  34 
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"irrigation"  rate  apply  to  lots  in  excess  of  ^  acre  in  size,  has 
resulted  in  a  large  number  of  indefensible  inequalities  and  incon- 
sistencies.   Tlie  form  of  this  rate  must  be  entirely  changed. 

The  Cuyamaca  company  urges  that  the  rates  now  in  effect  fail 
to  yield  the  gross  revenue  to  which  the  company  is  entitled,  and 
hence  asks  that  the  Railroad  Commission  authorize  a  further  sub- 
stantial increase  in  said  rates. 

Part  of  the  consumers  take  the  position  that  no  increases  what- 
soever should  be  permitted.  Many  of  the  consumers  holding  so- 
called  water  right  contracts  urge  that  they  consented  to  the  in- 
crease in  rates  established  by  the  Eailroad  Commission  in  said 
application  No.  118,  only  because  they  expected  that  under  the 
order  in  said  decision  the  safe  yield  of  the  system  would  be  very 
substantially  increased  by  the  Cuyamaca  company,  so  that  the 
position  of  the  consumers  under  this  system,  in  view  of  the  periods 
of  drought  to  which  this  system  is  subject,  would  be  made  more 
secure.  Other  consumers  herein  take  the  position  that  they  would 
be  willing  to  pay  a  reasonable  increase  in  the  rates,  provided  that 
they  could  feel  assured  that  the  Cuyamaca  company  would  now 
proceed  to  the  development  of  such  additional  storage  facilities 
as  might  now  be  specified  by  the  Eailroad  Commission. 

S.  Rate  Base. 

As  already  indicated,  the  fair  price  for  the  specified  portion 
of  the  Cuyamaca  company's  system  fixed  and  determined  by  the 
Railroad  Commission  in  said  applications  Nos.  1432  and  1482, 
to  be  paid  by  the  La  Mesa  district  and  by  the  city  of  San  Diego, 
respectively,  for  said  property  as  of  June  30,  1915,  was  the  sum 
of  $745,000. 

As  shown  in  the  decision  in  said  application  No.  1432,  made 
on  June  26,  1915,  this  sum  is  sufficient  to  more  than  pay  to  the 
present  owners  of  this  water  system  their  entire  investment  up  to 
June  30,  1915,  together  with  interest  at  the  rate  of  8  per  cent 
per  annum,  and  all  deficits  in  earnings  over  maintenance  and 
operating  expenses,  with  interest  at  the  rate  of  8  per  cent  per 
annum  thereon. 

The  property  for  which  said  compensation  of  $745,000  was 

fixed  includes,  in  addition  to  property  which  is  now  used  and 

useful  in  the  service  to  the  public,  other  property  which  is  not 
P.U.R.1917C. 
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used  and  useful  and  which  hence  should  not  be  considered  in  a 
rate  proceeding.  Subsequent  to  June  30,  1915,  additions  and 
betterments  have  been  made  to  the  property.  During  the  same 
period,  a  considerable  amount  of  property  of  the  Cuyamaca  com- 
pany was  destroyed  by  floods  in  January,  1916,  a  portion  of  which 
property  has  not  been  replaced. 

Table  I.  shows  additions  and  betterments  and  deductions,  for 
the  purpose  of  assisting  in  the  determination  of  a  proper  rate 
base  as  of  June  30,  1916. 

TABLE  I. 

Additions  and  Betterments  and  Deductions — Property  of  Cu)ramaca  Water 

Company — June  30,  1916. 

JuBt  Compensation  for  Sale  Purpose: 
June  30,  1915  $745,000.00 

ADDITIONS. 

Additions  and  Betterments — June  30,  1915,  to  June  SO,  1016. 

Without  overhead   $11,284.00 

Overhead,  10  per  cent 1,128.00 

12,412.00 

$757,412.00 
Deductions. 
Property  Not  Now  Used  and  Useful: 

Grossmont   reservoir    $  4,747.00 

Grosamont  pump  plant   1,725.00 

Grossmont  distributing  system 3,160.00 

Miles  reservoir  No.  1   . .'. 2,687.00 

Miles  reservoir  No.  2  716.00 

Miles   pump   plant    1,196.00 

Kuhner    lands    2,875.00* 

Grossmont  lands   820.00 

Miles  reservoir  No.  1  lands  1,104.00 

Miles  reservoir  No.  2  lauds  210.00 

Monte  pump  plant  steam  equipment   2,295.00 

^ght  per  eent  interest  for  two  years  on  above  items  3,445.00 

Nonoperative  reservoir  expenditures   10,248.81 

$35,227.81 
Net  Flood  Damage: 
Property    included    in    compensation    of    $745,000, 
thereafter  destroyed  by  flood  and  not  replaced  . .       7,000.00 
Bwcess  Estimate  Capital  Expenditures: 
January  1,  1916,  to  Jime  30,  1915 6,508.00 

Total  deductions   48,735.81 

Net  total  $708,676.19 

[1]  The  properties  referred  to  as  the  Grossmont  and  Miles 
properties  undei;Jthe  head  of  "Property  Not  Now  Used  and  Use- 
ful" in  table  I.  are  actually  being  used,  but  only  to  supply  a  very 
few  customers.    These  customers  could  not  possibly  pay  rates  on 

the  entire  investment  used  specially  for  their  service,  nor  would 
P.U.R.1917C.  ^  . 
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it  be  fair  to  the  other  customers  under  this  system  to  pay  rates 
on  this  excess  investment  The  rates  which  we  shall  herein 
establish  for  tie  other  portions  of  the  Cuyamaca  company's  sys- 
tem will  be  applied  to  the  consumers  served  by  the  Grossmont  and 
Miles  properties. 

The  item  of  "Excess  Estimate  Capital  Expenditures,  January 
1,  1915,  to  June  30,  1915,''  was  included  in  the  total  compensa- 
tion of  $745,000  at  the  total  sum  of  $33,741.  The  actual  expendi- 
ture subsequently  reported  to  the  Railroad  Commission  by  the 
Cuyamaca  company  for  this  period  was  the  sum  of  $31,418,  con- 
sisting of  $29,733  alleged  to  have  been  expended  on  used  and 
useful  property  and  $1,685  expended  on  nonoperative  property. 
The  testimony  herein  shows  Uiat  the  sum  of  $29,738  improperly 
includes  under  the  head  of  capital  expenditures  an  item  of  $2,294 
for  interest  and  casualty  insurance  and  an  item  of  $2,682  for 
water  rights.  Subtracting  these  items  from  the  sum  of  $29,733, 
leaves  a  net  addition  to  capital  account  for  used  and  useful  prop- 
erty during  said  period  amounting  to  $24,757,  to  which  sum 
should  be  added  10  per  cent  for  overhead  expenses,  making  a  net 
addition  to  capital  account  during  this  period  for  operative  prop- 
erty amounting  to  $27,233.  This  sum  is  $6,508  less  than  thq 
amount  which  was  included  in  the  compensation  of  $745,000,  and 
said  sum  of  $6,508  must  now  be  deducted  from  said  compensa- 
tion. 

The  sum  of  $745,000  hereinbefore  referred  to  was  found  by  the 
Railroad  Commission  to  be  the  just  compensation  to  be  paid  for 
the  property  of  the  Cuyamaca  company  described  by  the  La  Mesa 
district  and  by  the  city  of  San  Diego  in  their  respective  petitions. 
The  property  thus  described  included — ^with  the  exception  of  601 
acres  of  land  at  Cuyamaca  Lake  and  certain  other  property — ^the 
Cuyamaca  company's  entire  system. 

In  determining  the  proper  rate  base  in  this  proceeding,  care- 
ful consideration  must  be  given  to  the  fact  that,  as  shown  by  the 
testimony  herein,  the  Cuyamaca  company's  transmission  system 
is  largely  overbuilt  in  so  far  as  the  present  demands  upon  the 
system  are  concerned.  The  testimony  herein  shows  that  the 
Cuyamaca  company's  flume  line  has  a  present  capacity  of  32  cubic 
feet  per  second,  or  approximately  21,000,000  gallons  per  day. 

The  testimony  also  shows  that  the  highest  average  daily  use  on 
P.U.R.1917C. 
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the  flume  line  was  in  the  month  of  May,  1916,  during  which 
month  the  flow  was  an  average  daily  flow  of  12.58  cubic  feet  per 
second,  of  which  amount  6  cubic  feet  per  second  represented  water 
which  was  being  transmitted  for  sale  to  the  city  of  San  Di^o, 
and  6.58  cubic  feet  water  which  was  being  transmitted  for  gen- 
eral use. 

The  excess  ^capacity  of  the  Cuyamaca  company's  transmission 
system  was  commented  upon  by  the  Bailroad  Commission  in  its 
said  decision  No.  2531,  made  on  June  26,  1915,  in  said  applica- 
tion No.  1432  (7  Cal.  E.  C.  E.  334,  380).  In  this  connection 
we  may  say  that  of  said  compensation  of  $745,000,  approximately 
two  thirds  may  be  taken  as  representing  the  Cuyamaca  company's 
transmission  system  as  distinguished  from  its  production  and  dis- 
tribution systems. 

[2]  That  existing  customers  of  a  water  utility  cannot  fairly 
be  called  upon  to  pay  a  return  on  construction  unreasonably  in 
excess  of  present  requirements  is  clearly  established  by  the  au- 
thorities. San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439, 
47  L.  ed.  892,  23  Sup.  Ct.  Eep.  571. 

Accordingly,  it  would  be  proper  in  this  proceeding  to  make  the 
necessary  deduction,  by  reason  of  excess  capacity  of  the  transmis- 
sion system,  from  the  sum  which  otherwise  would  be  used  as  a 
rate  base,  with  a  corresponding  reduction  in  the  depreciation  an- 
nuity, and  to  establish  the  rates  on  such  reduced  base.  However, 
this  procedure  has  not  been  followed  herein  because  of  other  con- 
siderations which  we  shall  hereinafter  specify,  and  which  have 
resulted  in  the  establishment  of  a  considerably  increased  rate  base 
in  this  proceeding. 

From  the  very  beginning  the  customers  under  this  system  have 
urged  that  it  would  not  be  fair  to  increase  their  rates  unless  they 
were  assured  of  a  greater  permanency  of  water  supply.  The 
consumers  have  drawn  attention  to  the  fact  that  during  recent 
years  they  have  suffered  great  damage  to  their  crops  by  reason 
of  the  fact  that  there  has  been  an  insufficient  supply  of  water 
under  this  system.  The  deficiency  in  supply  has  been  caused 
largely  by  inadequate  storage  facilities,  aggravated  by  a  recur- 
rence of  years  of  drought.  The  Eailroad  Commission  has  con- 
sistently been  of  the  opinion  that  the  consumers  were  correct  in 
their  contention  in  this  respect.  Accordingly,  in  the  decision 
P.U.R.1917C. 
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rendered  in  application  No.  118,  authorizing  an  increase  in  the 
rates  to  be  charged  by  the  Cuyamaca  company,  the  Eailroad 
Commission  not  merely  provided  that  a  satisfactory  flume  should 
be  constructed  in  lieu  of  the  existing  flume,  but  also  provided 
further  that  the  Cuyamaca  company  should  take  immediate  steps 
to  increase  the  available  supply  of  water  so  that  the  same  should 
be  increased  over  the  existing  supply  at  least  33 J  per  cent.  After  ' 
referring  to  the  necessity  for  thus  increasing  the  available  sup- 
ply of  water,  the  Eailroad  Commission  provided  that  if  "these 
applicants  do  not  within  a  reasonable  time  in  the  opinion  of  the 
Commission  begin  the  construction  of  other  facilities  than  the 
ones  specifically  ordered  herein,  this  matter  being  held  open  for 
decision  and  for  the  further  submission  of  evidence,  will  again  be 
considered  by  this  Commission  after  due  notice  to  the  applicants 
and  the  parties  hereto  as  required  by  law." 

While  the  Cuv'-maca  company  has  lined  its  flume  so  as  to  re- 
duce the  leakage  therein  from  between  30  to  35  per  cent  to  ap- 
proximately 3  per  cent,  and  has  raised  the  height  of  the  flume, 
installed  additional  siphons,  and  done  other  work  to  make  the 
existing  transmission  system  more  effective,  the  Cuyamaca  com- 
pany has  not  increased  its  storage  facilities.  The  consumers  in 
this  proceeding  insist  that  the  Cuyamaca  company,  as  a  condition 
precedent  to  any  further  increase  in  rates,  should  now  be  com- 
pelled to  increase  its  storage  facilities  by  undertaking  definite 
construction  work  to  be  now  specified  by  the  Eailroad  Commis- 
sion. 

The  representatives  of  the  Cuyamaca  company  testified  herein 
that  they  have  prepared  plans  and  specifications  for  increasing 
the  height  of  the  La  Mesa  dam  so  as  to  store  water  to  a  depth  of 
100  to  120  feet.  Mr.  Ed  Fletcher  testified  that  the  present  ca- 
pacity of  La  Mesa  reservoir  is  451,000,000  gallons;  that  by  in- 
creasing the  height  of  La  Mesa  dam  to  store  100  feet  of  water, 
the  capacity  of  La  Mesa  reservoir  will  be  increased  to  approxi- 
mately 4,000,000,000  gallons,  and  that  by  increasing  the  height 
of  La  Mesa  dam  to  store  120  feet  of  water  the  capacity  of  La 
Mesa  reservoir  will  be  increased  to  between  6  and  7,000,000,000 
gallons.  Mr.  Fletcher  testified  that  the  suggested  improvements 
at  La  Mesa  reservoir  will  cost  approximately  $150,000  if  the 
height  of  the  dam  is  increased  to  store  100  feet  of  water,  and 
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between  $225,000 'and  $250,000  if  the  height  of  the  dam  is  in- 
creased to  store  120  feet  of  water.  He  further  testified  that,  if 
additional  storage  facilities  are  developed  anywhere  under  this 
system,  the  first  work  to  be  done  would  be  to  increase  the  height 
of  La  Mesa  dam. 

On  the  testimony  in  this  proceeding  it  appears  that  the  sug- 
gested increase  in  the  height  of  La  Mesa  dam  is  feasible,  and  that 
the  work  ought  to  be  done. 

[3,  4]  In  establishing  rates,  the  Eailroad  Commission  general- 
ly takes  into  consideration  such  additions  to  capital  account  as 
may  reasonably  be  anticipated  during  the  next  year. 

In  the  present  proceeding,  the  rate  base  will  be  established  on 
the  assumption  that  La  Mesa  dam  will  be  increased  in  height  to 
store  100  feet  of  water.  The  necessary  additional  allowances 
will  be  made  herein  under  the  head  of  capital  account  and  also 
under  the  head  of  depreciation  annuity  and  maintenance  and 
operating  expenses  in  connection  not  merely  with  the  construc- 
tion work  on  the  dam  itself,  but  also  the  distribution  system  neces- 
sary to  take  care  of  the  increased  amount  of  water  which  the 
Cuyamaca  company  will  be  able  to  sell  when  this  construction 
work  has  been  completed.  The  rates  herein  established  will  thus 
be  based  on  the  assumption  that  the  Cuyamaca  company  will 
substantially  increase  its  storage  capacity,  and  thus  give  its  con- 
sumers the  increased  security  for  which  they  have  been  contend- 
ing. 

By  reason  of  the  much  larger  supply  of  water  which  will  be 
available  to  the  Cuyamaca  company  if  the  capacity  of  La  Mesa 
reservoir  is  thus  increased,  the  company  will  be  able  to  secure  a 
much  larger  gross  revenue  from  the  sale  of  water  than  has  hither- 
to been  the  case.  While  this  fact  will  result  in  giving  to  the 
consumers  under  the  Cuyamaca  company's  system  a  considerably 
lower  rate  than  would  be  the  case  if  the  rates  in  this  proceeding 
were  based  on  the  present  property  less  excessive  installation  and 
on  the  present  limited  use,  the  increase  in  storage  capacity  of 
the  La  Mesa  reservoir  is  an  improvement  to  which  the  consumers 
are  justly  entitled  as  well  as  one  which  will  materially  strengthen 
the  position  of  the  Cuyamaca  company. 

Accordingly,  in  establishing  the  rate  base  herein,  an  additional 
allowance  of  $150,000  will  be  made  on  the  assumption  that  the 
P.U.R.1917C. 


Digitized  by 


Google 


636  CAI.1F0RNIA  RAILROAD  COMMISSION. 

height  of  La  Mesa  dam  will  be  increased  during  the  next  year  so 
that  it  will  store  100  feet  of  water, 

4.  Depreciation  Armvity. 

[5]  The  depreciation  annuity  in  this  proceeding  will  be  esti- 
mated on  the  sinking-fimd  basis  on  such  depreciable  property  as 
is  now  used  and  useful  in  the  service  of  water  to  the  Cuyamaca 
company's  consumers,  together  with  said  additional  investment 
of  $150,000. 

On  the  5  per  cent  sinking-fund  basis,  the  d^epreciation  annuity 
would  be  the  sum  of  $20,035. 

On  the  6  per  cent  sinking-fund  basis,  being  the  rate  herein 
used,  the  depreciation  annuity  would  be  the  sum  of  $17,999. 

6.  Maintenance  and  Operating  Expenses. 

[6]  Table  II.  shows,  by  accounts,  the  maintenance  and  oper- 
ating expenses  shown  on  the  books  of  the  Cuyamaca  company  for 
the  year  1915,  the  estimate  of  reasonable  maintenance  and  oper- 
ating expenses  prepared  by  the  Railroad  Commission's  engineers 
and  the  estimate  of  reasonable  maintenance  and  operating  ex- 
penses prepared  by  the  Cuyamaca  company's  engineers. 

The  expenditures  under  the  head  of  "Actual  Records"  for  the 
year  1915,  as  shown  in  table  II.,  include  a  number  of  abnormally 
high  expenditures.  Reference  in  this  respect  may  be  made  par- 
ticularly to  the  items  for  Railroad  Commission  expense  and  sala- 
ries of  general  officers. 

The  estimate  of  reasonable  maintenance  and  operating  ex- 
penses prepared  by  the  Railroad  Commission's  engineers  includes 
an  item  of  $2,500  for  "extraordinary  expense."  This  item  will 
suffice  to  amortize,  over  a  period  of  years,  the  flood  damage  caused 
by  the  floods  of  January,  1916. 

The  estimate  of  reasonable  maintenance  and  operating  ex- 
penses prepared  by  the  engineers  of  the  Cuyamaca  company  in- 
cludes a  number  of  items  which  are  clearly  too  high,  including 
particularly  the  estimate  for  pumping  expense  and  for  salaries  of 
general  officers.  The  estimate  of  $13,525  for  repairs  to  trans- 
mission mains  includes  expenditure  which  in  part  should  be 
charged  to  depreciation  annuity. 

Taking  the  estimate  of  the  Railroad  Commission's  engineers 
P.U.B.1917C. 
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TABLE  n. 

MainUnance  and  Operating  Expenses — Cuyamaea  Water  Companj. 
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Aeet. 
Noe. 


Item. 


Actual 

Records, 

1915. 


Estimates. 


Railroad 
Commis- 
sion's 
Engineers. 


Cuyamaea 
Company's 
Engin 


E-2,  6,  7, 
0,  10,  18 
ES,  17 


E-19 
E-20 


E-84 

E-26 
E-27 

E-29,  90 


B-81 
E-32 

B-83 

B-34 

E-35 
£-80 
E-37 

B-42 

X^ 

B-44 


E-50 


Pumping  expense — 
Pumping  cost  proper 
Purification  expense  . 

Distribution  expense — 
Reservoir  tenders  ... 
Meter  repairs  and  supply 
Repair         transmission 

mains 

Repair  reservoirs  

Repair      distributing 

mains 

Repair  services 

Repair     buildings     and 

equipment 


Commercial  expense — 
Collections — ^meter  read- 


ing   

Promotion    of    business 

General  expense — 

Salaries,  general  officers 

Salaries,  general  office 
clerks 

Office  supplies  and  ex- 
pense    

Le^al  expense   

Railroad  Commission  ex- 
pense     

Insurance — ^injuries  and 
damages 

Repair  general  struc- 
tures     

Upkeep  general  equip- 
ment     

Auto  and  stable  expense 

General  engineering  . . . 

Extraordinary   

Other  general  expense.. 

Taxes 


Less  $2,000  general,  as 
overhead  or  construc- 
tion, etc 


Less  Railroad  Commission 
expense    

Net  resuH 


$1,656.00 
272.00 


436.00 
693.00 

7,737.00 
1,702.00 

5,049.00 
1,409.00 

100.00 


441.00 
38.00 


10,394.00 

2,485.00 

2,417.00 
156.00 

17.813.00 

652.00 

448.00 

1,818.00 


$4,770.00 
750.00 


1,320.00 
500.00 

8,320.00 
•800.00 

5,000.00 
700.00 

200.00 


500.00 


6,500.00 

2,600.00 

2,500.00 
1,000.00 

2,000.00 
800.00 
350.00 

1,760.00 


1,635.00 
2,601.00 


1,200.00 
2,500.00 


2,600.00 


$59,951.00 


2,000.00 


$46,670.00 


2,000.00 


$11,666.00 
750.00 


1,320.00 
700.00 

13,525.00 
1,030.00 

6,000.00 
1,420.00 


360.00 

12,300.00 

2,600.00 

2,500.00 
1,000.00 

2,500.00 

2,650.00 

450.00 


1,600.00 
1,800.00 
1,000.00 


2,800.00 


$67,971.00 


2,000.00 


$57,951.00 
17,813.00 


$40,138.00 


$44,670.00 

2,000.00 

'$42^670^ 


$65,971.00 
2,500.00 


$63,471.00 
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as  a  basis,  and  adding  thereto  an  allowance  of  $1,330  for  an  addi- 
tional bookkeeper  and  $2,000  for  the  additional  maintenance  and 
operating  expenses  which  would  be  incurred  in  connection  with 
the  impounding,  distribution,  and  sale  of  the  additional  water 
which  is  to  be  impounded  in  the  La  Mesa  reservoir,  we  find  a  total 
reasonable  maintenance  and  operating  expense  of  $48,000  per 
annum,  on  the  assumption  that  the  Cuyamaca  company  sells  the 
additional  water  which  is  to  be  impoimded  in  the  La  Mesa  reser- 
voir. 

6.  Capacity  of  System — Present  and  Prospective. 

In  said  decision  No.  536,  in  said  application  No.  118,  the 
Railroad  Commission  found  that  the  safe  yield  of  the  system  was 
256  miner's  inches  at  the  intake  of  the  Cuyamaca  company's 
flnme. 

Subsequent  to  said  decision  No.  536,  the  Cuyamaca  company 
has  lined  its  flume  throughout  with  roofing  material,  reducing  the 
leakage  as  hereinbefore  indicated,  from  between  30  and  35  per 
cent  to  approximately  3  per  cent  in  the  flume.  Additional  side- 
boards have  been  placed  on  the  flume  and  a  second  siphon  in- 
stalled under  Sand  creek.  A  new  flume  has  also  been  constructed 
from  the  main  flume  up  the  canyon  of  the  south  fork  of  the  San 
Diego  river,  tapping  that  stream. 

Mr.  C.  H.  Lee,  a  hydraulic  engineer  appearing  in  behalf  of  the 
Cuyamaca  company,  testified  as  the  result  of  an  exhaustive  study 
that,  with  its  present  storage  and  carrying  capacity,  the  Cuyamaca 
company's  system  may  be  depended  upon  to  deliver  320  nine- 
months  miner's  inches.  In  addition,  Mr.  Lee  estimated  that  an 
average  of  356  nine-months  miner's  inches,  being  equivalent  to 
169,000,000  cubic  feet  or  1,260,000,000  gallons,  is  available  for 
delivery  during  the  flood  season.  By  increasing  the  height  of  La 
Mesa  dam,  additional  flood  waters  can  be  stored  and  thereafter 
sold  for  domestic  and  irrigation  service. 

In  the  order  in  said  decision  No.  536,  in  said  application  No. 

118,  it  was  provided,  in  part  "that  no  additional  consumers  be 

added  to  this  system  except  domestic  consumers  under  the  terms 

her-^inbefore  in  this  opinion  and  order  set  out"    This  order  was 

based  on  the  net  safe  yield  of  the  Cuyamaca  company  system  in 

March,  1913.  The  improvements  which  have  subsequently  been 
P.U.B.1917C. 
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made  by  the  Cuyamaca  company  now  make  it  possible  to  author- 
ize the  Cuyamaca  company  to  sell  additional  water  for  irrigation 
purposes.  The  testimony  herein  shows  that  consumers  of  the 
Cuyamaca  company  in  Lemon  Grove  and  elsewhere  desire  to  se- 
cure additional  water  for  their  existing  orchards,  and  that  other 
persons  desire  to  bring  hew  lands  under  cultivation  if  they  can 
secure  water  from  the  Cuyamaca  company. 

Mr.  Ed  Fletcher,  one  of  the  owners  of  the  Cuyamaca  company, 
testified  that,  in  his  opinion,  it  will  now  be  possible  for  the  Cuya- 
niaea  company,  without  increasing  the  height  of  La  Mesa  dam,  to 
sell  in  the  ordinary  course  of  business  between  25  and  50  addi< 
tional  miner's  inches  of  water  for  irrigation.  We  are  satisfied, 
from  the  testimony  herein,  that  the  Cuyamaca  company  may  now 
take  on  additional  irrigation  service  to  the  extent  of  approximate- 
ly 40  miner's  inches.  This  water,  if  applied  to  land  now  unirri- 
gated,  on  the  basis  of  the  application  of  1  foot  depth  of  water, 
would  irrigate  approximately  450  additional  acres  planted  to 
such  crops  as  prevail  in  this  territory. 

From  the  evidence  in  the  record  herein,  it  would  appear  that 
when  the  height  of  La  Mesa  dam  has  been  increased  so  as  to  store 
100  feet  of  water,  an  additional  amount  of  water  amounting  to 
2,090  acre  feet  or  91,440,400  cubic  feet  will  be  available  for 
annual  delivery  to  consumers  in  excess  of  the  use  in  1915  by 
consumers  other  than  the  city  of  San  Diego. 

7.  Bates  Herein  Established. 

This  subject  will  be  considered  under  the  following  subheads : 
(a.)  Gross  Eevenue  Eequired. 
(6)  Use  by  City  of  San  Diego. 

(c)  Group  Consumers. 

(d)  Form  of  Rate. 

(e)  Just  and  Reasonable  Rates. 

(a)  Crross  Revenue  Required. 

Table  III.  shows  the  gross  revenue  which  would  be  required  by 
the  Cuyamaca  company  on  the  assumption  that  the  height  of  the 
La  Mesa  dam  will  be  increased  to  store  100  feet  of  water. 
P.U.R.1017C. 
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TABLE  ni. 
QroBB  Refl«rve  Reonired  bv  Cujamaca  Water  Company  on  ABSumptktt  of  In- 
crease in  Height  of  La  Mesa  Dam  to  Store  100  Feet  of  Water. 

Interest— 8  per  cent  on  $858,676 $  68,694.08 

Dei>reciation  annuity   17,999.00 

Maintenance  and  operating  expenses  48,000.00 

Total    $134,693.0» 

Table  IV,  shows  the  gross  revenue  derived  by  the  Cuyamaca 
Water  Company  during  the  years  1914  and  1915  and  the  first  six 
months  of  1916: 

TABLE  IV. 

Gross  Rerenue— CuyanuuA  V^ater  Company— 1014,  1915,  and  First  Six 
Months  of  1916. 

1914. 

Gommeroial  earnings   (metered)    $20,178.17 

Earnings  from  irrigation    15,475.08 

Sales  to  city  of  San  Diego 16,046.24 

Miscellaneous  earnings    599.70 

Total  revenue  $52,299.1^ 

1915, 

Commercial  earnings   (metered)    $20,323.09 

Earnings  from  irrigation    25,178.78 

Sales  to  city  of  San  Diego   34,884.64 

Miscellaneous  earnings    1,369.47 

Total   revenue    $81,756.98 

Fint  Six  Month»-'1916. 

Commercial    earnings    (metered)     $10,154.44 

Earnings  from  irrigation   12,739.52 

Sales  to  city  of  San  Diego 51,054.14 

Miscellaneous  earnings    381.46 

Total   revenue    $74,329.56 

The  amount  of  water  avaflable  for  sale  by  the  Cuyamaca  com- 
pany during  1914,  1915,  and  1916,  and  the  revenue  possible  to 
be  derived  therefrom,  were,  of  course,  far  less  than  will  be  the 
case  when  the  height  of  La  Mesa  dam  has  been  increased  and  the 
storage  capacity  of  La  Mesa  reservoir  augmented. 

(6)  Use  by  City  of  Swn  Diego. 

[7]  The  water  sold  by  the  Cuyamaca  company  to  the  city  of 
San  Diego  in  1914,  1915,  and  the  first  six  months  of  1916,  was 
as  follows: 

1914    22,898,000  cubic  feet 

1915    60,077,000  cubic  feet 

1916»  flrBt  6  months  68,245,000  cubic  feet 

P.U.R.1917C. 
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(As  appears  from  table  IV.  the  revenue  derived  by  the  Ciiya- 
maca  company  from  the  sale  of  water  to  the  city  of  San  Diego 
was  as  follows : 

1014    $16,046.24 

1915    34,884.64 

1916,  first  6  months 61,064.14 

.  As  is  to  be  expected,  the  testimony  in  this  proceeding  does  not 
show  definitely  how  much  water  the  city  of  San  Diego  will  here- 
after purchase  from  the  Cuyamaca  company.  That  a  consider- 
able amount  of  water  will  be  thus  bought,  at  least  for  a  number 
of  years,  seems  probable.  The  water  heretofore  sold  to  the  city 
by  the  Cuyamaca  company  has  been  surplus  water.  We  are  of 
the  opinion  that  the  price  to  be  paid  for  such  water,  if  the  city 
of  San  Diego  hereafter  continues  to  purchase  the  same,  should 
be  left,  in  the  first  instance,  to  negotiations  between  the  parties, 
who  may  file  with  the  Commission  such  rate  as  they  may  agree 
npon.  It  may  be  said  in  this  connection  that  it  is  almost  impos- 
sible to  establish  with  exact  scientific  accuracy  the  rate  to  be  paid 
for  a  surplus  product  sucti  as  the  surplus  water  of  the  San  Diego 
river. 

Certain  evidence  was  presented  herein  by  the  Cuyamaca  com- 
pany with  reference  to  the  cost  to  the  city  of  San  Diego  of  de- 
livering water  from  its  system  at  the  gates  of  the  city.  The  evi- 
dence thus  presented  is  thoroughly  inaccurate,  unsatisfactory,  and 
misleading,  and  does  not  warrant  detailed  consideration  herein. 

(c)  Gi'oup  CoTisumers. 

[8]  A  considerable  portion  of  its  water  is  sold  by  Cuyamaca 
company  to  various  groups  of  consumers  under  arrangements  dif- 
fering widely  in  character.  In  exhibit  No.  71  of  Cuyamaca  com- 
pany, these  group  consumers  are  listed  as  follows : 

Granada  Tract  Orchard  Tract. 

Fairmont  Water  Company.  Outlodc  Terrace  Tract 

Hilton  Pipe  Line.  Petaluma  Tract 

Chollas  Mutual  Water  Company,  Waverly  Tract 

De  Witt  Tract  Wheeler  Tract 

Fruitvale  Tract  Wentworth  Flume. 

Hfelix  Mutual  Water  Company.  Hoover  Pipe  Lino. 

Johnson  Pipe  Line,  Lakeside  Flume, 
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La  Mesa  Mutual  Water  Company.  Hawley  Pipe  Line. 

Lemon  Grove  Mutual  Water  Com-  Hillsdale  Flume. 

pany.  Cresson  Flume. 

Magruder  Tract,  City  of  El  Cajon. 

Marlett  Tract.  Orchard  Villa  Tract 

Table  V.  contains  data  with  reference  to  group  consumers  of 
the  Cuyamaca  company  for  the  year  1915,  as  reported  in  exhibit 
No.  71  of  the  Cuyamaca  Water  Company. 

Service  to  these  various  group  consumers  is  rendered  under 
many  different  conditions  and  divers  rules  and  regulations.  In 
some  instances,  the  water  is  delivered  and  sold  at  the  Cuyamaca 
company's  flume  or  pipe  line  according  to  the  quantity  iJiere  in- 
dicated by  meter  or  otherwise.  In  other  instances,  the  water  is 
sold  according  to  measurements  shown  by  meter  at  the  premises 
of  the  consumer.  In  some  cases  the  Cuyamaca  company  main- 
tains the  distributing  system  from  its  flume  or  pipe  line  to  the 
premises  of  the  consumer,  while  in  other  cases  such  distributing 
systems  are  maintained  by  the  consumes  either  through  mutual 
organization  or  otherwise.  In  some  instances,  the  Cuyamaca 
company  reads  the  meters  on  the  premises  of  the  consumers,  while 
in  other  instances  the  company  is  not  permitted  to  do  so  and  the 
meter  is  read  by  some  agent  of  the  consumers,  selected  by  them. 
In  some  instances,  the  consumers  are  dealt  with  individually, 
and  in  other  instances,  through  an  agent  In  some  instances, 
water  used  by  these  groups  of  consumers  primarily  for  domestic 
purposes  is  sold  at  irrigation  rates,  and  in  other  instances  water 
used  by  them  primarily  for  irrigation  purposes  is  sold  at  domestic 
rates. 

The  testimony  also  shows  that  in  quite  a  number  of  instances, 
resulting  from  the  attachment  of  a  water  right  for  a  small  amount 
of  water  to  land  which  was  thereafter  subdivided  and  sold,  each 
parcel  sold  securing  its  proportion  of  the  original  water  right, 
quite  a  number  of  consumers  of  the  Cuyamaca  company  are  re- 
ceiving their  water  at  indefensibly  low  rates.  Exhibit  No.  76 
of  the  Cuyamaca  company  shows  the  cases  in  which  so-called 
irrigation  consumers  are  securing  their  water  for  75  cents  or  less 
per  month.  These  consumers  use  water  for  household  purposes 
and  for  irrigation  of  gardens.     In  a  number  of  these  instances 
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the  rates  paid  run  as  low  as  25,  30,  and  40  cents  per  month. 
Exhibit  No.  76  shows  that  sixty-four  so<5alled  irrigation  consum- 
ers of  the  Cuyamaca  company  received  their  water  for  75  cents 
per  month  or  less. 

All  in  all,  the  relationship  between  the  Cuyamaca  company 
and  its  various  group  consumers  presents  the  most  ccwnplicated 
and  one  of  the  most  unsatisfactory  conditions  which  has  come  to 
our  attention  in  connection  with  the  administration  of  any  water 
system  in  this  state. 

It  is  essential  that  order  should  be  brought  out  of  this  chaos 
and  that,  in  so  far  as  possible,  uniform  and  nondiscriminatory 
rates,  rules,  and  regulations  should  be  enforced. 

In  our  opinion,  the  difficulties  in  connection  with  the  present 
group  consumers  should  be  solved  by  providing  that  the  relation- 
ship between  the  Cuyamaca  company  and  the  consumers  should, 
in  each  instance,  be  one  or  the  other  of  the  following  two  relation- 
ships : 

1.  In  the  first  group  of  cases,  the  group  consumers  would  pay 
for  the  water  received  by  them,  at  the  block  rate  herein  estab- 
lished, the  water  to  be  measured  at  the  Cuyamaca  company's 
transmission  line,  the  group  consumers  to  distribute  the  water 
among  themselves  and  to  maintain  and  repair  their  distributing 
system. 

2.  In  the  second  group  of  cases,  the  Cuyamaca  company  would 
deal  directly  with  each  member  of  the  group,  delivering  the  water 
at  his  premises  and  collecting  directly  from  him,  in  accordance 
with  the  amount  of  water  sold  to  him,  at  the  block  rates  herein 
established.  In  this  group  of  cases,  the  Cuyamaca  company  would 
itself  maintain  and  repair  the  distributing  system.  In  cases  of 
this  class  in  which  the  Cuyamaca  company  does  not  now  own  the 
distributing  system,  the  Cuyamaca  company  would  either  acquire 
the  present  distributing  system  or  construct  its  own  distributing 
system  to  reach  the  existing  consumers. 

In  cases  of  the  second  group,  in  which  the  Cuyamaca  company 
deals  direotly  with  each  consumer,  there  would  be  little  or  no 
difficulty  in  applying  the  block  rate  herein  established.  If  the 
consumer  is  a  large  user  and  is  ^igaged  in  commercial  irrigation, 
he  will,  of  course,  receive  the  irrigation  rate  for  water  sold  in 
excess  of  2,000  cubic  feet  per  month. 
P.U.R.1917C. 
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If  a  particular  group  prefers  to  remain  in  the  first  group  here- 
inbefore referred  to,  paying  for  its  water  through  its  agent,  by 
measurement  at  the  "Cuyamaca  company's  transmission  system, 
the  amount  to  be  paid  by  the  group  monthly  to  the  Cuyamaca 
company  will  likewise  be  easy  of  detemnination  except  in  tbose 
cases  in  which  the  monthly  use  exceeds  2,000  cubic  feet  and  in 
which  there  is  some  question  as  to  whether  the  use  is  or  is  not 
primarily  an  irrigation  use.  The  matter  becomes  important  by 
reason  of  the  fact  that  the  rate  herein  established  is  of  a  twofold 
character  in  so  far  as  use  in  excess  of  2,000  cubic  feet  per  month 
is  concerned,  one  rate  being  applicable  to  general  use  and  the 
other  to  irrigation  use. 

In  order  to  remove  possible  causes  for  friction,  we  would  say 
that  as  now  advised,  and  imtil  the  further  order  of  the  Railroad 
•Commission,  the  group  users  hereinbefore  specified,  if  they  prefer 
to  remjiin  in  the  first  group,  and  to  deal  with  the  Cuyamaca  com- 
pany through  an  agent,  will  be  regarded  as  entitled  to  the  irriga- 
tion rate  for  water  used  in  excess  of  2,000  cubic  feet  per  month, 
with  the  exception  of  the  following  groups,  whose  use  is  entirely 
or  almost  entirely  of  a  domestic  character : 

Fairmont  Water  Company.  Petaluma  Tract 

La  Mesa  Mutual  Water  Company.     Waverly  Tract 
Granada  Tract  Wheeler  Tract 

Marlett  Tract  City  of  El  Cajon. 

Outlook  Terrace  Tract  Orchard  Villa  Tract 

The  testimony  shows  that  a  nimiber  of  members  of  the  groups 
just  stated  are  using  their  water  clearly  for  irrigation  purposes. 
We  refer  particularly  to  the  testimony  showing  that  three  con- 
sumers who  secure  their  water  from  La  Me^a  Mutual  Water  Com- 
pany, and  at  least  one  who  secures  it  from  Outlook  Terrace  Tract, 
are  commercial  irrigation  consumers.  In  cases  of  this  kind,  if 
the  group  deals  with  the  Cuyamaca  company  in  accordance  with 
the  first  group  of  cases,  it  may  be  necessary  to  make  some  special 
arrangement,  possibly  consisting  in  the  direct  connection  between 
the  property  of  these  consumers  and  the  Cuyamaca  company's 
system. 

(d)  Form  of  Bate. 

As  hereinbefore  indicated,  considerable  difficulty  has  arisen  in 
P.U.R.1017C.  35 
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the  application  of  the  Cuyamaca  company's  present  rates  by  rea- 
son of  the  attempt  to  make  a  distinction  between  water  used  by 
small  consumers  for  so-called  "domestic"  'service  and  so-called 
"irrigation"  service.  The  difficulties  and  discriminations  which 
have  resulted  from  this  attempt  must  be  herein  removed. 

After  giving  careful  consideration  to  the  matter,  we  havo 
reached  the  conclusion  that  the  just,  reasonable,  and  eflFective  way 
to  handle  this  problem  would  be  to  establish  a  block  rate,  appli- 
cable alike  to  all  consumers  under  the  same  conditions.  This 
block  rate  will  provide  a  uniform  rate  for  general  use,  with  a 
separate  rate  for  irrigation  use  in  excess  of  2,000  cubic  feet  per 
month. 

Minimum  monthly  payments  will  also  be  provided  for  and 
rates  will  be  established  for  public  use. 

(e)  J %i$t  and  Reasonable  Raies. 

Table  VI.  shows  water  delivered  by  the  Cuyamaca  company  in 
1915  segr^ated  into  classes  of  service  and  blocks  of  use. 

TABLE  VI. 

Water  Delivery— Cuyamaca  Water  Company— Segregated   Into  Classes  of  Service- 

and  Blocks  of  Use  by  100-Foot  Units— 1915. 


Con- 
sumer 
Months. 

Used  Between  Indicated  Limits. 

0-1 

4-10 

10-50 

50-1.000 

1,000- 
6,000 

Above 

5.000 

Total 

Domestic  and 
general- 
Company     direct 
service    

12 

12 
5 

21.612 
392 

48 

48 
20 

11.852 
558 

72 

I 

96 

6,242 
3.606 

480 

480 
200 
240 

3.270 
22,267 

10,305 

9,358 

822 

5,700 

42.97^ 

System  groups  .. 
Fairmont   Water 

Co 

La  Mesa  Mutual 

Water  Co 

El  Cajon  

4,215 
20,562 
21,534 

31,040 

31,457 

31,49* 
1,072 

San  Diego  

6           24 

24.000 
70,301 

470.767 
470,767 

500.767^ 

Totals  

10-20  above  20 
Domestic  and 
irrigation- 
Company     direct 
service    

7,636 
1,722 

22.144 
B.702 

12.620 

7.791 
918 

11,260 

18.430 
1,410 

61.722 

485,130 
832,017 

1.317,147 

638,804: 
512,053; 

System  groups  .. 

158'         631 

834 '976 

Totals  

1,880       6.388 

8.709 

14,840 

1  347  029 

Grand  totals 

9,615 

28.4771 

21,329 

26,090 

1.909.937 

1,986,833: 

After  careful  consideration  of  the  entire  evidence  herein  and 
of  all  the  elements  which  may  and  should  be  considered  in  deter- 
mining a  rate,  we  find  as  a  fact  that  the  rates  shown  in  table  VII.  ^ 
P.U.R.1917C. 
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which  rates  will  be  set  forth  in  the  order  herein,  are  just  and 
reasonable  rates  to  be  charged  by  the  Cuyamaca  company  for 
water  sold  to  its  customers : 

TABLE  Vn. 

Rates  to  Be  Charged  by  Cuyamaca  Water  Company  for  Water  Sold  to  Ita 

Customers. 

Minimum  payments  for  each  service  connection  in  use: 

'    Inside  diameter,  f-inch  and  less  $1.00  per  month 

Inside  diameter,  1-inch    1.25  per  month 

Inside  diameter,  l^-inch   1.76  per  month 

Inside  diameter,  2-inch   3.25  per  month 

Inside  diameter,  3-inch  and  larger   4.00  per  month 

General  use: 

Between  0  and  1,000  cubic  feet $.26  per  100  cu.  ft.  per  mo. 

Between  1,000  and  6,000  cubic  feet 15  per  100  cu.  It.  per  mo. 

Between  5,000  and  100,000  cubic  feet 12  per  100  cu.  ft.  per  mo. 

Above  100,000  cubic  feet 08  per  100  cu.  ft.  per  mo. 

Irrigation  use: 
Above  2,000  cubic  feet 02i  per  100  cu.  ft.  per  mo. 

Public  use: 

Fire  service,  per  hydrant  per  month 2.00 

Street  sprinkling  and  sewer  flushing 12  per  100  cu.  ft.  per  mo. 

Other  public  use  through  separate  services  at  general  rates,  one  minimum 
for  each  service. 

Table  VIII.  shows  the  results  of  the  application  of  the  rates 
herein  established  upon  water  sold  in  the  year  1915,  except  for 
public  use,  and  with  the  application  of  only  the  lowest  minimum 
meter  charge. 

TABLE  VIII. 

Application  of  Rates  Herein  Established  to  Water  Sold  by  Cuyamaca  Water 

Company  in  1915. 


Consumer 
Months. 

Water 
Used. 

Bate. 

Income. 

General  use — 
Minimum   .......... 

9.610 
6 

Minimimi,  $1.00 . . 

$9,510.00 

0-       4  C.  cu.  ft. 

28,453 

Under  minimum . . 

4-     10  C.  cu.  ft. 

10-     50  C.  cu.  ft. 

50-1,000  C.  cu.  ft. 

1,000-5,000  C.  cu.  ft. 

21,293 
25,850 
46,022 
46,301 

1,317,147 

30,000 
470,767 

25^  per  C.  cu.  ft. 

15^  per  C.  cu.  ft. 

12^  per  C.  cu.  ft. 

84^  per  C.  cu.  ft. 

214  per  C.  cu,  ft. 

$442.50  per  month 
.08   C.   cu.   ft. 

5,323.00 
3,877.00 
5,523.00 
3,704.00 

Irrigation  use — 

Above   20   C.   cu.  ft. 

$27,937.00 
32,929.00 

San  Diego  use — 

Below  5,000    

Above  5,000 

$60,866.00 

2,655.00 

38,661.00 

$41,316.00 

Total,  as  of  1915 . . 

$102,182.00 

P.U.R.1917C. 
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The  total  gross  revenue  of  $102,182  resulting  from  the  applica- 
tion of  the  rates  herein  established  to  the  actual  business  of  1915 
makes  no  allowance  for  the  increase  in  revenue  which  will  result 
to  the  Cuyamaca  company  by  direct  service  to  consumers  on  the 
group  distribution  mains.  The  application  of  the  proposed  sched- 
ule of  rates  to  all  the  group  systems,  with  the  exception  of  those 
of  the  La  Mesa  Mutual  Water  Company,  Chollas  Mutual  Water 
Company,  Helix  Mutual  Water  Company,  and  Lemon  Grove 
Mutual  Water  Company,  under  conditions  of  direct  service  to 
each  individual  consumer,  would  result  in  additional  returns  of 
approximately  $4,400  annually. 

We  have  already  drawn  attention  to  the  fact  that  when  the  La 
Mesa  dam  has  been  increased  so  as  to  store  100  feet  of  water,  an 
additional  amount  of  water  amounting  to  2,090  acre  feet,  or  91,- 
440,400  cubic  feet,  will  be  available  for  annual  delivery  to  con- 
.  sumers  in  excess  of  the  use  in  1915  by  consumers  other  than  the 
city  of  San  Diego. 

Assuming  that  the  additional  supply  available  from  the  increase 
in  capacity  of  La  Mesa  reservoir  will  be  used  for  irrigation  on 
10-acre  tracts,  and  that  a  year's  use  of  water  on  each  such  tract 
will  be  suflScient  to  cover  land  1  foot  deep,  a  use  of  435,600  cubic 
feet,  there  will  be  derived  from  such  additional  water  supply, 
under  the  rates  herein  established,  an  additional  gross  income  of 
$36,554.  If  this  water  had  been  available  and  sold  in  1915,  the 
total  gross  revenue  from  one  year's  business,  based  on  the  rates 
herein  established,  would  have  been  $138,736. 

The  rates  herein  established  we  find  to  be  just  and  reasonable 
rates  to  be  charged  by  the  Cuyamaca  company  to  its  various  con- 
sumers, irrespective  of  the  amount  of  water  hereafter  sold  by  the 
Cuyamaca  company  to  the  city  of  San  Diego. 

[9]  For  many  years,  the  Cuyamaca  company's  main  source  of 
revenue  was  the  sale  of  water  in  the  city  of  San  Diego.  Until  the 
city  of  San  Diego  purchased  the  local  water-distributing  system 
and  turned  from  the  Cuyamaca  company  to  the  so-called  Spreck- 
els  system  for  its  water,  the  Cuyamaca  company  derived  the  larger 
part  of  its  revenue  from  the  sale  of  water  in  San  Diego.  Without 
the  city  of  San  Diego  as  a  prospective  customer,  the  construction 
of  this  system  would  not  have  been  justified,  and  probably  would 
not  have  been  imdertakeu.  The  loss  by  the  Cuyamaca  company 
of  this  customer  at  the  time  the  city  of  San  Diego  began  to  take 
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water  from  the  Spreckels  system  ^as  not  the  fault  of  the  other 
consumers  of  the  Cuyamaca  company,  nor  can  the  possible  fail- 
ure of  the  Cuyamaca  company  hereafter  to  sell  large  quantities  of 
water  to  the  city  of  San  Diego  be  a  justification  for  charging  to 
the  company's  other  customers  rates  in  excess  of  the  just  and 
reasonable  rates  herein  established. 

As  hereinbefore  appears,  if  the  rates  herein  established  had 
been  in  effect  in  1915,  the  revenue  derived  by  the  Cuyamaca  com- 
pany from  the  sale  of  water  to  the  city  of  San  Diego  would  have 
been  $41,316.  From  the  testimony  herein,  it  is  reasonable  to 
anticipate  an  average  revenue  in  approximately  this  amount  from 
the  sale  of  water  to  the  city  of  San  Diego  over  a  number  of  years 
to  come.  We  want  to  make  it  perfectly  dear,  however,  that  if 
the  city  of  San  Diego  jioes  not  purchase  water  from  the  Cuyamaca 
company  to  that  extent,  such  failure  will  not  be  a  suflBcient  rea- 
son for  increasing  the  rates  of  the  other  customers  of  the  Cuya- 
maca company,  as  herein  established.  In  that  event,  the  loss  must 
be  borne  by  the  Cuyamaca  company  just  as  would  be  the  case  if 
any  other  business  constructed  primarily  to  serve  a  single  large 
customer  should  thereafter  lose  that  customer.  In  such  a  con- 
tingency, it  would  be  incumbent  on  the  Cuyamaca  company  to 
find  other  customers  for  its  surplus  water. 

8.  Rules  and  Regulations. 

[10,  11]  The  Cuyamaca  company  will  be  required  to  modify 
its  rules  and  regulations  to  meet  the  changed  conditions  resulting 
from  the  application  of  the  rates  herein  prescribed. 

One  of  the  most  important  provisions  which  should  be  inserted 
in  such  revised  rules  and  regulations  will  refer  to  the  sale  of  the 
additional  water  herein  referred  to.  The  rules  or  regulations 
should  provide,  in  this  regard,  that  first  choice  should  be  given, 
during  a  reasonable  period  of  time,  to  existing  consumers  of  the 
Cuyamaca  company  for  use  on  lands  now  under  irrigation.  After 
the  reasonable  requirements  of  these  consumers  have  been  met, 
water  should  be  sold  to  other  parties,  under  some  equitable  rule 
with  reference  to  priority  of  application,  and  in  such  amounts 
only  as  are  actually  needed  at  the  time.  The  privilege  of  acquir- 
ing additional  water  from  the  Cuyamaca  company  will  not  be 
permitted  to  be  used  as  the  basis  for  speculation  in  the  sale  of 
lands  not  now  entitled  to  water. 
P.U^.1917C.  r^^^^T^ 
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STATE  PUBLIC  UTILITIES  COMMISSION 

V. 

LEBANON  TELEPHONE  EXCHANGE  et  al. 
[No.  3610.] 

Service  —  Telephones  —  Phyaical  connection  —  Public  convenience. 

Public  convenience  and  necessity  require  a  physical  connection 
between  a  local  exchange  providing  the  only  facilities  for  local  tele- 
phone service  and  the  toll  lines  of  the  Bell  telephone  system,  in  a  col- 
lege town,  although  the  local  exchange  furnishes  long-distance  service 
over  the  lines  of  a  third  company,  where  it  appears  that  the  local  sub- 
scribers and  the  college  students  and  professors  are  put  to  great  incon- 
venience by  being  obliged  to  go  to  the  central  office  to  place  and  answer 
numerous  calls  over  the  Bell  system. 

[February  19,  1917.] 

Investioatio:s^  on  Commission's  own  motion  as  to  necessity  of 
establishing  physical  connections  between  the  local  exchange  and 
the  Bell  telephone  system ;  order  directing  physical  connection. 

Yates,  Commissioner:  This  case  comes  before  the  Commis- 
sion on  its  own  motion  as  the  result  of  an  informal  complaint  filed 
by  Dr.  H.  W.  Hurt,  president  of  McKendree  College,  Lebanon, 
Illinois,  alleging  inadequate  telephone  facilities  in  the  city  of 
Lebanon.  The  original  complaint  was  in  the  form  of  a  letter 
from  Dr.  Hurt,  dated  October  23,  1915,  and  subsequently  an  in- 
vestigation by  the  Commission's  engineering  department  was 
made  of  the  telephone  situation  in  the  city  of  Lebanon,  and  cor- 
respondence was  carried  on  with  both  the  Lebanon  Telephone 
Exchange  and  the  Southwestern  Bell  Telephone  Company  of 
Illinois,  with  a  view  of  bringing  about  the  establishment  of  a 
physical  connection  between  the  lines  of  the  Lebanon  Telephone 
Exchange  and  the  Southwestern  Bell  Telephone  Company  of 
Illinois  at  Lebanon,  so  that  all  patrons  or  subscribers  of  the  Leba- 
non Telephone  Exchange  might  have  access  to  the  toll  lines  of  the 
Southwestern  company  in  the  same  manner  that  they  now  have 
access  to  the  toll  lines  of  other  companies  with  which  the  Lebanon 
Telephone  Exchange  has  physical  connection. 
P.U.R.1917C. 
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The  Commission  was  unable  to  bring  about  any  action  on  the 
part  of  either  company  informally  through  correspondence,  and 
after  due  consideration  issued  an  order  directing  the  Lebanon 
Telephone  Exchange  and  the  Southwestern  Bell  Telephone  Com- 
pany of  Illinois  to  appeifr  before  the  Commission,  in  order  that 
the  question  of  proposed  physical  connection  between  the  lines 
of  the  respective  companies  might  be  formally  investigated. 

Hearing  was  held  before  the  Commission,  at  Springfield,  on 
December  5,  1916.  The  Lebanon  Telephone  Exchange  was  rep- 
resented by  W.  E.  Orthwein,  attorney,  and  Charles  T.  Smiley, 
owner  and  manager.  The  Southwestern  Bell  Telephone  Com- 
pany of  Illinois  was  represented  by  E.  H.  Painter,  attorney. 

It  appears  from  the  record  in  this  case  that  the  Lebanon  Tele- 
phone Exchange  is  owned  and  operated  by  Charles  T.  Smiley, 
who  is  general  contract  agent  for  the  Kinloch  Telephone  Com- 
pany, of  St.  Louis,  Missouri;  that  it  is  the  only  telephone  system 
in  Lebanon  furnishing  a  local  exchange  service;  that  it  serves 
about  207  subscribers;  that  it  has  a  physical  connection  with 
the  Kinloch  Long  Distance  Telephone  Company  of  Missouri, 
hereinafter  referred  to  as  the  Kinloch  company,  which  operates 
a  general  telephone  system  in  Illinois  in  the  territory  contiguous 
to  St  Louis,  Missouri,  with  a  toll  line  extending  into  Lebanon ; 
that  the  Southwestern  Bell  Telephone  Company  of  Illinois,  here- 
inafter referred  to  as  the  Southwestern  company,  which  is  a  part 
of  the  "Bell  system,"  also  operates  a  general  telephone  system  in 
Illinois  in  the  territory  contiguous  to  St.  Louis,  Missouri,  and 
has  a  line  extending  into  Lebanon,  which  enters  the  office  of  the 
Lebanon  Telephone  Exchange  and  is  connected  into  a  "jack  box" 
attached  to  the  side  of  the  switchboard;  that  this  arrangement 
does  not  admit  of  interconnection  between  the  lines  of  the  Leba- 
non Telephone  Exchange  and  the  Southwestern  company;  that 
the  Lebanon  Telephone  Exchange  is  a  reci^nized  "connecting 
company"  of  the  Kinloch  company,  while  Mr.  Smiley,  the  mana- 
ger, merely  acts  as  toll  agent  for  the  Southwestern  company; 
that  under  this  arrangement  telephone  subscribers  in  Lebanon 
have  access  to  the  lines  of  the  Kinloch  company  from  their  re- 
spective stations,  but  do  not  have  access  to  the  lines  of  the  South- 
western company;  and  that,  in  placing  outward  toll  calls  and  in 
P.U.R.1917C. 
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ansAvering  inward  toll  calls  over  the  lines  of  said  Southwestern 
company,  patrons  are  required  to  go  to  the  central  office. 

It  further  appears  that  McKendree  Collie,  which  is  one  of 
the  most  important  institutions  in  Lebanon,  is  located  about  ^ 
mile  from  the  telephone  office ;  that  it  has  enrolled  several  hundred 
students,  most  of  whom  come  from  points  in  Southern  Illinois ; 
that  Dr.  Hurt  and  other  members  of  the  faculty,  and  students, 
are  from  time  to  time  called  by  telephone  from  distant  points, 
and  that  many  of  such  calls  are  received  at  Lebanon  over  the  line 
of  the  Southwestern  company;  that  on  all  such  calls  it  is  neces- 
sary  for  the  called  party  to  go  to  the  central  office  to  talk ;  that 
this  has  resulted  in  great  inconvenience,  and  the  delays  incident 
to  the  handling  of  the  calls  in  this  manner  seriously  interfere  with 
the  work  of  the  college ;  that  members  of  the  faculty  frequently 
have  occasion  to  place  calls  over  the  lines  of  the  Southwestern 
company,  and  that  the  placing  of  such  calls  are  necessary  in  con- 
nection with  the  conduct  of  the  business  of  the  college. 

The  Southwestern  company  does  not  oppose  the  establishment 
of  a  physical  connection,  but  the  Lebanon  Telephone  Exchange 
does  oppose  such  connection,  contending  that  it  will  result  in  a 
loss  of  revenue.  Mr.  Smiley,  who  testified  in  this  r^ard,  ap- 
pears to  have  based  his  conclusion  on  the  assumption  that  if  a 
physical  connection  is  established  a  part  of  the  toll  business  origi- 
nating at  Lebanon,  which  is  now  handled  over  the  lines  of  the 
Kinloch  company,  would  be  diverted  to  the  lines  of  the  South- 
western company,  and  that  the  latter  would  not  pay  a  commis- 
sion equal  to  that  paid  by  the  Kinloch  company,  and,  according- 
ly, the  Lebanon  Telephone  Exchange  would  sustain  a  loss  in  reve- 
nue. 

Any  arrangement  providing  for  the  establishment  of  a  physi- 
cal connection  between  the  lines  of  the  two  companies  must  pro- 
vide for  reasonable  compensation  to  the  Lebanon  Telephone  Ex- 
change for  the  service  performed  by  it  in  the  handling  of  calls 
or  messages  routed  over  the  lines  of  the  Southwestern  company. 

Section  47  of  the  Illinois  Public  Utilities  Commission  Law 
reads  as  follows: 

"Whenever  the  Commission,  after  a  hearing  had  upon  its  own 
motion  or  upon  complaint,  shall  determine  that  puUic  conven* 
ience  and  necessity  require  a  physical  connection  for  the  estab* 
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lishment  of  a  continuous  line  of  communication  between  any  two 
or  more  public  utilities  for  the  conveyance  of  messages  or  conver- 
sations, the  Commission  may,  by  order,  require  that  such  connec- 
tion be  made.  If  such  public  utilities  do  not  agree  upon  the 
division  between  them  of  the  cost  of  such  physical  connection  or 
connections,  the  Commission  shall  have  authority,  after  further 
hearing,  to  establish  such  division  by  supplemental  order." 
[Laws  1913,  p.  484.] 

The  last  paragiraph  of  §  42  of  the  act  empowers  the  Commis- 
sion to  fix  reasonable  and  sufficient  joint  rates  and  the  division 
of  such  rates  between  utilities,  and  reads  as  follows : 

**The  Commission  shall  also  have  power,  after  a  hearing  had 
upon  its  own  motion  or  upon  complaint,  to  order  any  other  pub- 
lic utilities  to  establish  and  fix  reasonable  and  sufficient  joint 
rates  or  other  charges,  or  classifications.  In  case  such  public 
utilities  do  not  agree  upon  the  division  between  them  of  such 
joint  rates  or  other  charges,  the  Commission  shall,  after  hearing, 
establish  such  division  by  supplemental  order." 

Under  its  interpretation  of  the  language  of  §  47  of  the  act,  the 
Commission  has  uniformly  held  that,  before  it  will  order  a  physi- 
cal connection  between  the  lines  of  two  competing  telephone  com- 
panies, it  must  affirmatively  appear  and  be  established  that  public 
convenience  and  necessity  require  such  connection ;  that  the  pro- 
posed connection  is  physically  practicable;  that  no  substantial 
detriment  will  result  in  the  service,  and  that  no  irreparable  in- 
jury will  result  to  the  owners  or  other  users  of  the  facilities. 
Intertownship  Telqph.  Co.  v.  De  Kalb  County  Teleph.  Co.  43 
A.  T.  &  T.  Co.  Com.  L.  311. 

The  instant  case,  however,  does  not  involve  any  of  the  prin- 
ciples that  have  been  laid  down  by  the  Commission  in  its  consider- 
ation of  applications  for  physical  connection  between  the  lines  of 
competing  telephone  exchanges,  except  as  it  is  contended  by  Mr. 
Smiley  that  the  Lebanon  Teleplxme  Exdiange  will  suffer  ir- 
reparable injury  through  the  loss  of  revenue  in  the  form  of  com- 
missions from  the  Kinloch  company  if  a  physical  connection  is 
established  between  the  lines  of  the  Lebanon  Telephone  Exchange 
and  the  Southwestern  company.  This  conclusion,  we  think,  is 
not  well  founded. 

The  evidence  is  clear  and  conclusive  that  public  convenience 
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and  necessity  require  the  establishment  of  a  physical  connection 
between  the  lines  of  the  Lebanon  Telephone  Exchange  and  the 
Southwestern  company.  The  Lebanon  Telephone  Exchange  pro- 
vides the  only  facilities  in  Lebanon  for  the  furnishing  of  local 
telephone  service.  The  telephone-using  public  is  wholly  depend- 
ent upon  it,  not  only  for  local  exchange  service,  but  as  a  means 
for  providing  telephone  connection  to  distant  points,  that  is,  for 
long-distance  or  toll  service;  and  the  Lebanon  Telephone  Ex- 
change should  be  vitally  concerned  in  providing  a  service  that  is 
adequate  and  that  meets  the  requirements  of  its  patrons. 

From  a  careful  consideration  of  the  record  in  this  case,  the 
Commission  is  of  the  opinion,  and  finds,  that  the  toll  facilities  of 
the  Lebanon  Telephone  Exchange  are  inadequate;  that  the  toll 
facilities  of  the  Southwestern  Bell  Telephone  Company  of  Illi- 
nois in  the  city  of  Lebanon  also  are  inadequate;  that  the  practi- 
cal plan  for  the  improvement  and  extension  of  the  toll  facilities 
of  both  companies  is  through  the  establishment  of  a  physical  con- 
nection between  their  lines,  and  that  public  convenience  and  ne- 
cessity require  such  connection. 

It  is  therefore  ordered  that  the  Lebanon  Telephone  Exchange 
and  the  Southwestern  Bell  Telephone  Company  of  Illinois  make 
such  physical  connection  between  their  lines  at  Lebanon  as  may 
be  necessary  for  the  establishment  of  a  continuous  line  of  com- 
munication for  the  conveyance  of  messages  or  conversations  by 
telephone. 

It  is  further  ordered  that  the  cost  of  making  such  connection 
shall  be  borne  by  the  Southwestern  Bell  Telephone  Company  of 
Illinois. 

Thirty  days  is  deemed  a  reasonable  time  within  which  the 
company  shall  comply  with  this  order. 


BiASSACHUSETTS  PUBUC  SERVICB  COMMISSION. 

BE  BAY  STATE  STREET  RAILWAY  COMPANY. 

[P.  8.  C.  1085.] 

Constitutional  law  ^  Impairment  of  contract  ^  Proprietary  rights  ^-^ 
Increase  of  rates  fixed  by  location  grant. 

-  1.  A  municipality  in  granting  to  a  street  railway  a  location  right 
P.U.R.1917C. 
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on  a  bridge  on  condition  that  six  tickets  be  sold  for  25  cents,  which 
rights  are  confirmed  by  statute,  is  not  exercising  a  proprietary  right  in 
contracting  as  owner  which  will  prevent  the  Massachusetts  Commis- 
sion from  authorizing  the  withdrawal  of  the  tickets,  where  the  statute 
under  which  the  bridge  was  constructed  expressly  provides  that  the 
highway  part  shall  be  a  public  highway,  where  the  location  on  the 
bridge  was  granted  in  the  same  way  as  locations  on  the  public  streets, 
and  where  the  Public  Service  Commission  Act  repeals  all  acts  which 
iTould  in  any  way  limit  the  powers  of  the  Commission,  and  provides 
that  an  agreement  of  any  common  carrier  entered  into  by  any  require- 
ment of  the  local  authorities  acting  under  delegated  authority  shall 
not  prevent  contrary  action  by  the  Commission. 
BUcHmination  —  Bales  —  Street  railu>ay8  —  Six  tickets  for  26  cents  in 
otte  city  only. 

2.  A  consolidated  street  railway  operating  in  many  cities  and  fi- 
nanced as  a  unit  will  be  allowed  to  withdraw  the  sale  of  six  tickets  for 
25  cents  in  the  only  city  enjoying  the  concession,  and  to  substitute  the 
5-oent  fare  charged  in  the  other  cities,  where  the  operating  conditions 
are  not  different  in  the  cities,  where  more  money  is  needed  for  im- 
proved service  on  other  parts  of  the  system  which  will  indirectly  benefit 
the  whole,  and  where  the  withdrawal  will  not  result  in  an  excessive 
return. 

[March  5,  1917.] 

Pbocbediwgs  for  the  withdrawal  of  the  Bay  State  Street  Rail- 
way Company  of  the  sale  of  six  tickets  for  25  cents  in  the  city  of 
Fall  River;  flat  rate  of  5  cents  permitted  to  go  into  effect. 

Appearances:  Samuel  H.  Pillshury  and  Sheldon  E.  Ward- 
well  for  Bay  State  Street  Railway  Company ;  George  Grime  for 
city  of  Fall  River;  Israel  Bray  ton  for  Fall  River  Chamber  of 
Commerce. 

By  the  Commission:  On  September  Y,  1915,  the  Bay  State 
Street  Railway  Company  notified  the  Commission  of  a  proposed 
increase  in  passenger  fares  on  the  whole  of  its  system  in  Massa- 
chusetts. The  proposed  schedule  was  subsequently  suspended  un- 
til September  1,  1916,  and  after  an  extensive  investigation  the 
Commiagion,  on  August  31,  1916  [P.U.R.1916F,  221],  filed  its 
report  and  order  finding  that  the  revenues  of  the  company  were 
inadequate,  canceling  the  proposed  schedule,  and  authorizing  the 
company  to  file  a  new  schedule  increasing  its  unit  fare  from  5 
to  6  cents  throughout  its  entire  territory,  except  in  the  larger 
cities.  The  schedule  originally  filed  provided  for  the  withdrawal 
of  all  existing  reduced  fare  tickets  other  than  half-fare  tickets 
for  school  children.  In  regard  to  this  matter  the  Commission 
P.UJ1.1917C. 
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made  no  doxluite  finding,  but  in  its  decision  reserved  "the  right, 
before  approving  any  new  schedule  of  fares,  to  consider  the  pro- 
priety and  advisability  of  the  discontinuance  of  such  concessions 
in  certain  cases." 

On  September  18,  1916,  the  company  filed  with  the  Commis- 
sion a  new  schedule  proposing  to  withdraw  the  existing  conces- 
sion under  which  passengers  within  the  city  limits  of  Fall  River 
are  entitled  to  purchase  six  tickets  for  25  cents,  each  ticket  good 
in  place  of  a  5-cent  fare.  This  withdrawal,  if  allowed,  it  is  esti- 
mated will  result  in  a  yearly  increase  in  earnings  of  from  $45,000 
to  $55,000  (record,  p.  6001).  Upon  request  of  representatives 
of  the  city  of  Fall  Eiver,  the  operation  of  this  schedule  was  sus- 
pended until  December  1,  1916,  and  subsequently  to  March  15, 
1917.  Several  hearings  were  held  at  which  certain  evidence, 
which  was  regarded  as  supplementary  to  that  of  the  main  case, 
was  submitted  by  the  company  and  by  the  city. 

[1]  In  the  consideration  of  this  matter  the  history  of  the 
present  ticket  concession  is  of  importance.  The  Bay  State  Street 
Railway  Company  is  the  successor,  in  Fall  River,  of  the  Globe 
Street  Railway  Company,  which  was  incorporated  as  a  horse  rail- 
way under  the  general  law  in  1880.  On  October  21,  1895,  the 
Globe  Street  Railway  Company  was  granted  by  the  board  of  al- 
dermen of  Fall  River  a  location  upon  the  highway  portion  (witli- 
in  the  limits  of  the  city)  of  the  Slade's  Ferry  bridge,  across  the 
Taunton  river,  which  connects  Fall  River  with  the  town  of  Somer- 
set This  location  was  granted  upon  certain  conditions,  among 
which  were  requirements  that  the  company  should  strengthen  the 
bridge  to  the  satisfaction  of  the  city  engineer  and  keep  the  road- 
way in  repair,  and  the  following:  "This  grant  is  made  on  the 
further  condition  that  the  said  Globe  Street  Railway  Company 
will  sell  six  tickets  for  a  sum  not  exceeding  25  cents, — each  of 
which  tickets  shall  entitle  a  passenger  to  one  ride  over  ijaid  com- 
pany's lines,  in  this  city,  on  as  favorable  conditions  as  their  pas- 
sengers are  now  carried.  The  fares  for  passengers  without  tick- 
ets are  not  to  be  affected  by  the  above  rate  for  tickets." 

In  1910,  the  questiwi  of  rebuilding  the  Slade's  Ferry  bridge 
arose,  and  chapter  654  of  the  Acts  of  1910  was  enacted,  author- 
izing the  reconstruction  of  the  bridge  and  providing,  in  §  6,  that 

any  street  railway  company  owning  tracks  thereon  should  have 
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the  ri^t  to  lay  double  tracks  upon  the  reconstructed  highway 
portion,  "subject,  however,  to  all  the  conditions  as  to  fares  and 
other  matters  mentioned  in  the  grant  of  location  to  the  Globe 
Street  Railway  Company  by  the  boai-d  of  aldermen  of  the  city  of 
Fall  River  in  the  year  1895  on  the  old  Blade's  Ferry  bridge,  so 
far  as  the  same  are  applicable  or  lawful.'*  In  the  following  year 
the  genial  court  repealed  the  words,  "so  far  as  the  same  are 
applicable  or  lawful,''  and  substituted  the  words,  "which  are 
hereby  approved  and  confirmed;  and  all  successors  or  assigns  of 
said  Globe  Street  Railway  Company  shall  be  bound  by  and  sub- 
ject to  the  said  conditions''  (Stat.  1911,  chap.  552).  The  recon- 
struction of  the  bridge  thus  provided  for  has,  however,  not  as  yet 
taken  place. 

Because  of  this  history  of  the  existing  ticket  concession,  the 
city  of  Fall  River  has  asked  the  Commission  to  make,  among 
others,  the  following  rulings: 

"That  the  Bay  State  Street  Railway  Company  cannot  lawfully 
withdraw  from  sale  six  tickets  for  25  cents,  each  of  which  tickets 
shall  entitle  a  passenger  to  one  ride  in  Fall  River. 

"The  Public  Sen^ice  Commission  Act,  so-called  (chapter  784, 
Acts  of  1913),  did  not  and  could  not,  under  the  Constitutions  and 
laws  of  this  commonwealth  and  of  the  United  States,  destroy  the 
agreement  or  contract  made  by  and  b^ween  the  city  of  Fall  River 
and  the  Globe  Street  Railway  Company,  or  claimants  under  that 
company,  respecting  rates  of  fares  for  passengers. 

"The  Public  Service  Commission  has  no  authority  to  approve 
the  schedule  proposed  unless  the  general  law  creating  the  Public 
Service  Commission  and  establishing  and  defining  its  powers  and 
duties  (chap.  784,  Acts  of  1913)  specifically  repealed  or  modi- 
fied chapter  552,  Acts  of  1911,  which  was  a  special  act" 

Similar  requests  for  rulings  were  made  by  the  Fall  River 
Chamber  of  Commerce. 

In  the  general  case  involving  the  fares  of  this  company,  decided 
on  August  31,  1916,  the  Commission  considered  the  efiFect  of  re- 
strictions relative  to  fares  contained  in  location  grants,  and  de- 
cided that,  in  view  of  the  decision  of  the  supreme  court  in  Board 
of  Survey  v.  Bay  State  Street  R.  Co.  224  Mass.  463,  113  N.  E. 
273,  the  ^Qegal  right  of  the  Commission  to  permit  an  increase  of 
fares,  notwithstanding  the  terms  of  local  franchise  grants,  is 
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clearly  established/*  It  went  on  to  slay:  'TCn  at  least  two  in- 
stances, the  fare  which  the  Bay  State  company  may  charge  ap- 
pears to  be  limited,  not  by  local  agreement,  but  by  direct  legisla- 
tive enactment.  As  successor  of  the  Lowell  &  Suburban  Street 
Railway  Company,  it  is  prohibited,  by  chapter  163  of  the  Acta 
of  1890,  from  charging  more  than  5  cents  for  any  ride  within 
the  limits  of  the  city  of  Lowell.  Certain  fare  limitations  in  the 
city  of  Fall  River  were  also  imposed  by  chapter  552  of  the  Acts 
of  1911.  The  Commission  is  of  the  opinion  that,  as  the  acts  es- 
tablishing these  limitations  were  not  expressly  excepted  in  the 
Public  Service  Commission  Act,  they  were  repealed  by  the  pro- 
visions of  §  29,  which  reads,  in  part,  as  follows:  'Except  as 
above  provided,  all  acts  and  parts  of  acts  inconsistent  with  any 
provision  of  this  act  and  all  acts  and  parts  of  acts  .which  would 
in  any  way  limit  or  prevent  the  exercise  to  the  fullest  extent  of 
any  of  the  jurisdiction,  powers,  authority  or  discretion  delegated 
herein  to  the  Commission,  are  hereby  repealed.'  'It  is  impossible 
to  give  the  act  a  narrow  or  constricted  construction  as  to  the  sub- 
ject of  fares'  (see  Board  of  Survey  v.  Bay  State  Street  R.  Co. 
supra)."    [P.U.R.1916F,  236.] 

The  remonstrants  now  ask  the  Commission  to  modify  this  rul- 
ing, 80  far  as  it  relates  to  the  condition  relative  to  fares  in  the 
city  of  Fall  River  which  was  approved  and  confirmed  by  chapter 
552  of  the  Acts  of  1911,  upon  the  ground  that  the  decision  in  the 
Board  of  Survey  v.  Bay  State  Street  R.  Co.  is  inapplicable.  They 
apparently  concede  that,  in  granting  locations  to  street  railway 
companies  in  the  public  streets,  municipal  authorities  are  merely 
acting  as  agents  of  the  commonwealth  under  delegated  authority, 
and  that  any  restrictions  imposed  in  such  grants  are  subject  to 
amendment  and  repeal  by  the  paramount  authority  of  the  general 
court.  As  the  supreme  court  said  in  Springfield  v.  Springfield 
Street  R.  Co.  182  Mass.  41,  47,  48,  64  N.  E.  577:  "It  seems  to 
us  that  the  locations,  given  to  street  railway  companies  in  the 
public  streets  by  cities  and  towns  in  this  commonwealth,  do  not 
constitute  contracts,  or,  if  they  do,  that  they  are  of  such  a  nature 
that  the  legislature  can  modify  or  annul  them  without  thereby 
violating  the  constitutional  provision."  The  remonstrants  claim, 
however,  that  in  this  case  the  municipality  was  not  granting  a 
franchise  to  a  street  railway  company  over  a  public  highway,  nor 
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acting  under  authority  delegated  by  the  g*eneral  court,  but  rather 
exercising  proprietary  rights  in  contracting  for  the  use  of  a 
bridge  of  which  it  was  and  is  part  owner. 

With  this  contention  the  Commission  is  unable  to  agree.  The 
statute  under  which  the  Slade's  Ferry  bridge  was  constructed 
(Stat.  1872,  chap.  295)  expressly  provides  in  §  1  that  *'upon  the 
completion  of  said  bridge  that  portion  thereof  adapted  to  highway 
purposes  shall  thereupon  become  a  public  road  and  highway." 
The  location  upon  the  bridge  was  granted  in  the  same  manner  as 
the  locations  of  the  Globe  Street  Railway  Company  in  the  pub- 
lic streets  of  Fall  River.  In  fact,  locations  in  the  streets  leading 
to  the  bridge  were  granted  at  the  same  time  and  in  the  same  order. 
It  is  clear  that  the  city  was  acting  under  and  pursuant  to  the  au- 
thority delegated  to  it  by  the  legislature,  relative  to  the  use  of 
public  ways,  and  that  it  was  merely  granting  to  the  company  a 
location  upon  that  portion  of  the  bridge  which  had  been  set  apart 
by  the  general  court  as  a  "public  road  and  highway,"  and  was 
not  contracting  for  the  use  of  property  which  it  owned  in  its  pro- 
prietary capacity.  As  a  matter  of  fact,  the  bridge  was  built  by 
the  Old  Colony  Railroad  Company,  the  upper  deck  being  used  ex- 
<;lusively  for  railroad  purposes,  with  the  provision  that  one-fourth 
part  of  the  "equitable  cost"  of  the  entire  structure  should  be  as- 
sessed, in  the  first  instance,  upon  the  county  of  Bristol,  and  later 
apportioned,  upon  completion,  in  part  to  the  county  and  in  part 
among  the  cities  and  towns  benefited.  Moreover,  the  right  of  the 
-company  to  locate  its  tracks  upon  the  bridge  is  in  part  dependent 
upon  a  grant  of  the  town  of  Somerset,  into  whose  territory  the 
bridge  extends. 

According  to  the  view  taken  by  the  supreme  court  in  Board  of 
*Survey  v.  Bay  State  Street  R.  Co.  it  was  the  intention  of  the  gen- 
eral court  in  the  Public  Service  Commission  Act  (Stat.  1913, 
chap.  784)  to  give  the  Commission  unfettered  control  over  the 
rates  and  service  within  the  commonwealth  of  all  street  railways 
except  the  Boston  Elevated  Railway  Company,  which  expressly 
remains  subject  to  the  provisions  of  chapter  600  of  the  Acta  of 
1897.  In  addition  to  §  29,  above  quoted,  which  repeals  all  acts  or 
parts  of  acts  "which  would  in  any  way  limit  or  prevent  the  exer- 
•cise  to  the  fullest  extent  of  any  of  the  jurisdiction,  powers,  au- 
thority, or  discretion  delegated  herein  to  the  Commission,"  §  19 
T.U.R.1917C. 
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of  the  act  contains  this  explicit  provision :  ".  .  .  The  Com- 
mission shall  not  be  prevented  from  taking  such  action  as  it  may 
deem  proper  by  any  commitment  or  agreement  of  a  c(Mnmon  car- 
rier entered  into  by  reason  of  any  requirement  or  recommenda- 
tion .of  any  board  or  public  officers  acting  under  delegated  au- 
thority from  the  general  court  prior  to  the  enactment  hereof." 

Manifestly  it  was  the  desire  of  the  general  court  that  the  Com- 
mission should  be  at  liberty,  in  matters  of  rates  and  service,  ta 
take  such  action  as  might  seem  to  it  just  and  reasonable  and  in 
the  general  public  interest  To  use  the  words  of  the  supreme 
court  in  Board  of  Survey  v.  Bay  State  Street  R.  Co.,  "the  plain 
purpose  of  the  legislature,  in  recognition  of  the  fact  that  many 
street  railways  operate  miles  of  tracks  extending  through  numer- 
ous  cities  and  towns,  was  to  prescribe  for  the  regulation  of  fares^ 
throughout  the  commonwealth  by  a  single  public  board,  which 
may  be  expected  to  act  with  a  broad  and  unbiased  view  for  the 
promotion  of  the  common  good  of  all  the  conflicting  interests  in- 
volved, and  not  under  the  influence  of  purely  local  considerations. 
The  statute  is  a  legislative  determination  that  it  is  unwise  and 
inexpedient  longer  to  permit  the  full  development  of  interurban 
transportation  by  street  railways  to  be  hampered  by  conditions  a» 
to  fares  contained  in  locations  granted  by  the  public  officers  of  dif- 
ferent municipalities."  For  these  reasons  the  rulings  asked  for 
by  the  remonstrants  which  relate  to  the  authority  and  jurisdio- 
tion  of  the  Commission  in  the  premises  are  denied. 

[2]  It  remains  to  decide  whether  the  company  may  justly  and- 
reasonably  withdraw  the  special  ticket  concession  which  it  now 
gives  to  the  people  of  Fall  River,  substituting  in  place  thereof 
not  a  6-cent  fare,  as  was  originally  proposed,  but  a  straight  5-cent 
fare.  This  question  must  be  viewed  in  the  light  of  all  the  evi- 
dence which  was  introduced  in  the  general  rate  case,  for  all  of 
this  evidence  was  by  common  consent  made  a  part  of  the  record. 
In  other  words,  the  present  proceedings  are  supplementary  in 
their  nature,  and  involve  an  issue  which  would  have  been  decided 
in  the  main  case  if  the  Commission  had  been  able  at  that  time  to* 
give  adequate  attention  to  the  various  special  questions  of  law 
and  of  fact  raised  by  the  numerous  ticket  concessions  throughout 
the  system.  The  decision  in  the  main  case,  indeed,  contemplated 
such  supplementary  proceedings. 
P.U.R.1917C 


Digitized  by 


Google 


RS  BAY  STATE  STREET  R.  CO.  661 

In  the  main  case,  tibe  peculiar  characteristics  of  the  Eay  State 
company  were  pointed  out.  It  is  not  a  simple,  homogeneous  prop- 
erty, but  rather  a  collection  of  urban  street  railway  systems  scat- 
tered all  over  eastern  Massachusetts,  and  tied  loosely  together  by 
80-called  interurban  lines,  which  are  slow-speed  routes  located 
largely  along  country  highways.  As  stated  in  the  last  annual  re- 
port of  the  Commission  (page  xix.),  "one  of  the  most  difficult 
questions  for  the  Commission  to  decide  was  how  far  this  great' 
and  complex  system,  operating  in  ninety-one  cities  and  towns,  in- 
cluding those  in  New  Hampshire  and  Rhode  Island,  ought  to  be 
r^arded  as  a  single  unit  for  rate-making  purposes,  and  to  what 
extent  patrons  in  the  richer  territory  ought  to  be  called  upon  to 
make  up  deficiencies  in  the  loan."  Upon  the  evidence,  it  was  rea- 
sonably clear  that  the  financial  troubles  of  the  company  were 
largely  caused  by  the  low  earning  capacity  of  its  country  lines, 
and  that  many  of  the  urban  portions,  if  operated  by  companies 
with  no  outside  property,  would  be  able  to  earn  a  sufficient  return, 
and  in  some  cases  a  very  good  return,  without  an  increase  in  the 
5-cent  fare.  On  the  other  hand,  all  of  these  various  properties 
have  been  consolidated  into  one,  without  public  opposition  and 
with  the  specific  approval  of  public  authorities,  and  are  now 
owned  by  one  company,  and  must  be  financed,  whatever  the  theory 
upon  which  rates  are  fixed,  through  this  one  corporate  unit. 

Obviously  it  was  both  impracticable  and  inexpedient,  to  at- 
tempt to  recreate  the  conditions  which  would  have  prevailed  if 
the  original  separate  companies  had  continued  to  exist,  or  to  fix 
rates  for  every  line  or  for  every  group  of  lines  upon  an  exact  cost 
basis.  For  the  good  of  the  entire  system,  which  for  certain  very 
practical  purposes,  as  above  indicated,  clearly  is  a  unit,  there 
must  be  some  give  and  take,  and  the  communities  and  localities 
in  which  the  company  earns  the  major  part  of  its  divisible  in- 
come must  expect,  in  some  measure  at  least,  to  bear  the  burden  of 
lines  which  cannot  support  themselves.  Under  the  conditions, 
any  adjustment  of  fares  must,  to  a  certain  extent,  be  arbitrary, 
and  in  the  end  the  Commission  reached  the  conclusion  that  a  rea- 
sonable adjustment  might  be  made  by  distinguishing  between  the 
less  thickly  settled  portion  of  the  company's  territory  and  the 
more  populous  centers  which  it  serves,  permitting  a  6-cent  fare 
in  the  former,  but  continuing  the  5-cent  fare  in  the  latter. 
P.U.R.1917C.  36 
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No  claim  was  made  by  the  Commissicm  that^his  decision  ea^ 
tablished  equality  of  conditions,  so  far  as  earnings  and  return 
upon  investment  were  concerned,  upon  the  various  lines  or  even 
in  the  various  city  districts.  If  such  a  rule  had  been  followed, 
for  example,  the  city  of  Lynn  would  clearly  have  been  entitled  to 
more  favorable  rates  than  any  other  city  in  the  system.  It  was 
felt  that  it  was  distinctly  desirable,  upon  grounds  of  general  pub- 
» lie  policy,  to  preserve  the  5-cent  fare  in  the  more  thickly  settled 
urban  districts,  so  far  as  it  could  reasonably  be  preserved ;  that 
these  districts  have  a  stronger  equitable  claim  to  such  a  fare  than 
the  other  portions  of  Jhe  Bay  State  territory ;  and  that  the  solu- 
tion which  was  finally  reached,  under  all  the  circumstances,  was 
more  nearly  consistent  with  justice  and  equity  to  the  company 
and  to  the  public  which  it  serves  than  any  other  practical  solution 
which  could,  at  the  time,  be  devised. 

Under  the  present  circumstances,  with  the  existing  ticket  con- 
cession. Fall  River  in  effect  has  a  unit  fare  of  4  J  cents,  while  no 
other  city  in  the  Bay  State  system  has  a  fare  lower  than  5  cents. 
Indeed,  so  far  as  the  Commission  is  aware,  no  other  city  in  the 
commonwealth  has  so  low  a  street  railway  fare  in  force  at  all 
hours  of  the  day  and  applicable  to  every  class  of  traffic.  From  an 
exhibit  filed  in  the  general  rate  case,  it  appears  that  the  average 
fare  per  revenue  passenger  in  the  Fall  River  district  during  the 
year  ended  June  30,  1914,  was  4.39  cents.  In  contrast  with  this 
the  statistics  in  the  last  annual  report  of  the  Commission  (page 
xcviii.)  show  that  the  average  fare  per  revenue  passenger  during 
the  year  ended  June  30,  1916,  of  the  Union  Street  Railway 
Company,  operating  in  the  neighboring,  and  in  many  respects 
similar,  city  of  Xew  Bedford,  was  4.80  cents. 

Much  time  was  spent  by  the  company  at  the  hearings,  in  at- 
'tempting  to  prove,  through  the  testimony  of  experts,  that  the  fares 
within  what  it  styled  the  Fall  River  ^^traffic  district,"  made  up  of 
the  city  lines  and  certain  tributary  lines  in  near-by  towns,  are  in- 
sufficient to  yield  reasonable  compensation  for  the  service  ren- 
dered. Considerable  time  was  also  taken  by  the  remonstrants  in 
attempting  to  prove  by  similar  means  that  the  fares  within  the 
city  limits,  and,  indeed,  within  the  whole  "traffic  district,"  are 
sufficient  to  yield  not  only  a  fair,  but  a  generoiis,  return  upon  the 

investment.     In  the  opinion  of  the  Commission,  however,  it  is 
P.U.R.1917C. 


Digitized  by 


Google 


RE  BAY  STATE  STREET  R.  CO.  6C3 

Tumecessary,  for  the  purposes  of  the  case,  to  analyze  this  testi- 
mony in  detail,  or  to  attempt  to  reach  any  precise  conclusion  in 
regard  to  the  financial  results  from  operation  either  within  the 
-city  limits  or  within  the  "traffic  district."  It  is  sufficient  to  say 
that  we  are  satisfied  that,  if  the  lines  in  and  about  Fall  River 
within  the  zone  served  by  a  single  fare  were  owned  by  a  separate 
and  independent  company,  in  all  probability  that  company  would 
not  be  seeking  to  increase  the  present  rate  of  fare. 

That,  however,  is  not  the  situation  by  which  the  Conmiission 
is  confronted.  For  better  or  for  worse  the  lines  which  serve  Fall 
River  have  been  merged  with  others,  and  are  owned  by  a  company 
which  operates  the  complex  system  of  street  railway  properties, 
spread  all  over  eastern  Massachusetts,  which  has  already  been 
described.  This  company  is  faced  with  a  difficult  problem. 
Without  doubt  there  is  widespread  complaint  in  regard  to  the 
character  of  the  service  which  it  is  furnishing.  New  cars  are 
badly  needed,  both  for  more  efficient  and  for  more  economical 
operation.  In  many  places  track  and  overhead  wires  are  in  need 
of  reconstruction,  and  the  power  distribution  system  ought  to  be 
augmented.  To  make  these  improvements,  capital  must  be  pro- 
cured, and  the  company  finds  it  very  hard  to  raise  the  necessary 
funds.  Since  the  decision  in  the  general  rate  case,  the  wages  of 
its  employees  have  been  very  substantially  increased  and  the 
prices  of  materials  and  supplies  have  continually  been  advanc- 
ing. 

If  it  be  true  that  the  lines  in  Fall  River  alone  could  be  oper- 
ated at  a  profit  with  the  present  ticket  concession  in  effect,  the  evi- 
dence in  the  general  case  leads  the  Commission  to  believe  that  the 
same  is  probably  true  of  other  cities  which  the  company  serves, 
notably  of  Lynn,  Lawrence,  and  Brockton.  Why,  then,  is  it  just 
and  reasonable  that  Fall  River  alone  should  have  this  concession  ? 
If  the  granting  of  the  location  upon  the  Slade's  Ferry  bridge 
had  imposed  any  particular  burden  upon  the  city,  there  might, 
perhaps,  be  some  basis  for  such  a  discrimination,  but,  so  far  as 
the  Commission  can  ascertain,  the  existence  of  a  street  railway 
line  upon  this  bridge,  giving  the  city  direct  trolley  connection 
with  the  territory  upon  the  opposite  shore,  has,  on  the  whole,  been 
a  benefit  rather  than  a  burden.  It  is  true  that,  since  1898,  the 
condition  in  the  franchise  grant  which  imposed  upon  the  com- 
r.U.R.1917C. 
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pany  the  burden  of  keeping  the  highway  portion  of  the  bridge  in 
repair  has  not  been  operative,  but  the  same  is  true  of  similar 
conditions  relative  to  the  repair  of  the  city  streets  and  the  city 
is  receiving  its  share  of  the  so-called  "excise  tax"  as  compensa- 
tion therefor. 

Undoubtedly  it  is  of  advantage  to  the  entire  community  that  its 
country  districts  should  be  reasonably  well  supplied  with  trans- 
portation facilities,  and  that  a  company  like  the  Bay  State  which 
provides  such  facilities  should  be  in  a  position  adequately  to  main- 
tain and  operate  them.  As  the  Commission  said  in  the  Middlesex 
&  Boston  Case  (2  Ann.  Eep.  Mass.  P.  S.  C.  p.  117) :  "The  com- 
monwealth, which  expends  the  taxpayers'  money  in  the  construc- 
tion of  good  roads  all  over  Cape  Cod  through  the  Berkshires, 
would  not  be  content  with  a  policy  which  promoted  the  abandon- 
ment and  destruction  of  existing  street  railway  facilities  in  east- 
em  Massachusetts."  If  the  ticket  concession  should  be  withdrawn 
in  Fall  River,  there  is,  under  present  conditions,  not  the  slightest 
danger  that  the  Bay  State  company  would  be  able  to  earn  an  ex- 
orbitant return  upon  the  capital  honestly  and  prudently  invested 
in  its  entire  system.  The  situation  is  not  one  to  be  viewed  in 
any  narrow  way,  and  attention  cannot,  with  regard  for  the  gener- 
al interest,  be  concentrated  upon  a  particular  portion  of  the  Bay 
State  system  without  consideration  of  the  status  and  welfare  of 
the  system  as  a  whole.  To  do  so  would,  in  the  long  run,  be  to 
the  detriment  of  even  that  particular  portion ;  for  the  interests  of 
all,  in  the  last  analysis,  are  bound  up  together. 

The  Commission  is  aware  (see  its  decision  in  the  main  case) 
that  the  consolidations  which  produced  the  pres^it  Bay  State 
Street  Railway  Company  were,  in  general,  effected  under  stat- 
utes which  provided  that  facilities  for  travel  on  the  railways  of 
the  consolidating  companies  should  not  "be  thereby  diminished  or 
the  rates  of  fare  increased."  The  legal  effect  of  this  provision, 
as  applied  to  future  conditions,  was  never  very  clear,  and  it  cer- 
tainly is  not  now  binding  upon  the  Commission  in  view  of  the 
terms  of  the  Act  of  1913  (chapter  784),  but  its  equitable  force  we 
have  appreciated  and  had  fully  in  mind  in  the  decision  which  was 
rendered  in  the  main  case.  While  in  that  case  the  Commission 
recognized  that  every  effort  should  be  made,  for  this  and  other 

reasons,  to  preserve  the  existing  5-cent'fare  in  the  larger  urban 
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tsenters  of  Massachusetts,  and  while  it  believed  it  just  and  rea- 
sonable that  to  this  extent  a  distinction  should  be  made  between 
portions  of  the  territory  served  by  the  Bay  State  company,  it  is 
not  of  the  opinion  that  under  present  conditions  it  is  either  wise 
or  expedient  or,  indeed,  just  to  oblige  the  company  to  maintain  a 
further  distinction  which  would  allow  one  city  which  it  serves 
the  advantage  of  a  fare  lower  than  5  cents  which  is  not  extended 
to  any  of  the  rest.  Nor  do  we  believe  that  the  comparatively 
small  additional  burden  which  will  be  imposed  upon  the  people 
of  Fall  River  if  this  concession  is  withdrawn  is  one  which  it  is 
unfair,  under  the  circumstances,  to  ask  them  to  bear,  or  which 
will  prove  to  their  ultimate  disadvantage.  It  will  place  them  in  a 
position  no  better  and  no  worse  than  that  of  the  people  of  practi- 
cally all  the  other  large  cities  of  the  commonwealth,  and,  so  far 
as  it  adds  to  the  financial  strength  of  the  company,  it  will,  to 
that  extent,  bring  nearer  the  day  of  improved  service  and  facili- 
ties. 

For'  the  above  reasons  the  further  rulings  requested  by  the 
remonstrants  are  denied,  the  Commission  finds  that  the  with- 
drawal of  the  existing  ticket  concession  is,  under  the  circum- 
stances, necessary  to  secure  reasonable  compensation  for  the  serv- 
ice rendered,  and  the  schedule  filed  by  the  company  is  allowed  to 
become  effective  at  the  end  of  the  period  of  suspension. 


MINNESOTA  RAILROAD  AND  WAREHOUSE  COMMISSION. 

CITY  OF  OWATONNA 

V. 

NORTHWESTEBN  TELEPHONE  EXCHANGE  COMPANY 

et  al^ 

Service  —  Physical  connection  of  telephones  —  Minnesota  stattUe, 

1.  Under  the  Minnesota  statute  authorizing  physical  connection  of 
telephones,  the  Railroad  and  Warehouse  Commission  must  pass  upon 
the  public  oonvenience,  reasonable  compensation,  and  irreparable  in- 
jury to  one  or  both  telephone  companies. 

Service  —  Telephones  —  Physical  connections  —  Competing  systems, 

2.  Public  convenience  requires  a  physical  connection  between  the 
competing  toll  lines  of  a  telephone  system  and  the  local  exchange  of 
another  c(»npany  in  a  city  where  there  are  a  large  number  of  sub- 
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Bcribers  of  the  company  maintaining  the  toll  lines  and  of  its  affiliated 
and  connecting  companies  who  cannot  transmit  messages  from  their 
stations  to  subscribers  of  the  local  exchange,  it  appearing  that  there 
were  handled  in  the  city  during  the  preceding  year  8,854  calls  with  a 
gross  revenue  of  $2,894  on  the  toll  lines,  and  60,550  toll  messages  witb 
a  gross  revenue  of  $20,470  at  the  local  exchange. 
Constitutional  law  —  Due  process  —  Physical  connection  of  telephones- 
—  Compensation. 

3.  A  Commission  order  requiring  physical  connection  between  com* 
peting  telephone  systems  does  not  amount  to  a  taking  of  the  telephone 
company's  property  without  due  compensation,  nor  an  unlawful  exercise 
of  the  power  of  eminent  domain,  where,  after  investigation  and  hear- 
ing, the  Commission  finds  that  physical  connection  will  not  result  iir 
irreparable  injury  that  cannot  be  protected  by  a  differential  charge,  and 
fixes  compensation  to  be  made  by  taking  into  consideration  the  effect 
which  a  connection  will  have  upon  the  business  and  earnings  of  the 
companies  as  well  as  the  cost  of  making  the  physical  connection,  and 
of  performing  the  service  in  the  exchange  of  messages. 

Rates  —  Telephones  —  Differential  charge  upon  ordering  physical  con<^ 
nection, 

4.  A  differential  or  arbitrary  charge  in  addition  to  the  toll  rate  was 
imposed  as  one  of  the  conditions  to  ordering  physical  connection  between 
competing  telephone  systems,  to  protect  the  property  of  one  of  the  com- 
panies from  irreparable  injury  which  would  otherwise  result. 

Apportionment '^Expense  ^Physical  connection  hcttvcen  telephones.. 

5.  The  expense  of  additional  construction,  to  afford  physical  connec- 
tion between  two  telephone  systems,  was  apportioned  equally  betweea 
the  two  companies. 

[February  6,  1017.] 

Petition  for  physical  connections  between  two  competing  tele- 
phone systems;  granted. 

Appearances :  Sawyer  &  Sperry  for  the  City  of  Owatonna ; 
E.  A.  Prendergast,  and  Cobb,  Wheelwright,  &  Dille  for  the 
Northwestern  Telephone  Exchange  Company ;  C.  B.  Randall  and 
Harlan  P.  Roberts  for  the  Tri-State  Telephone  &  Telegraph  Com- 
pany, 

By  the  Commission:  This  case  was  duly  heard  by  Commis- 
sioner Charles  E.  Elmquist;  and,  the  testimony  and  briefs  hav- 
ing been  duly  considered,  the  Commission  finds  as  follows : 

This  petition  is  brought  by  the  city  of  Owatonna  to  require 
physical  connection  between  the  toll  lines  of  the  Tri-State  Tele- 
phone &  Telegraph  Company  with  the  local  exchange  of  the 
^Northwestern  Telephone  Exchange  Company. 

The  city  is  located  68  miles  south  of  the  Twin  Cities  in  Steele 
P.U.R.1917C. 
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county,  Minnesota,  and  is  the  county  seat  It  has  6,100  popula- 
tion, and  is  the  home  of  the  state  public  school  for  dependent, 
n^lected,  and  illtreated  children,  Pillsbury  Academy,  Academy 
of  the  Sacred  Heart  (Sisters  of  St.  Francis),  one  of  the  largest 
nurseries  in  the  state,  and  numerous  manufacturing,  commercial, 
and  banking  institutions.  The  county  has  twenty-four  creamer- 
ies. Many  cities  and  villages  are  within  a  radius  of  75  miles  of 
Owatonna,  and  its  citizens  are  frequent  users  of  the  telephone 
toll  lines  extending  into  and  through  the  city. 

The  city  duly  authorized  the  prosecution  of  this  case,  and  it 
has  the  right  to  do  so. 

The  Northwestern  Telephone  Exchange  Company,  hereinafter 
called  the  Northwestern,  is  a  corporation  and  owns  an  exchange 
in  the  city  of  Owatonna,  which  consists  of  a  central  energy  plant 
to  which  there  are  connected  1,366  city  telephones  and  rural  lines 
with  approximately  800  stations.  The  plant  includes  under- 
ground conduit,  underground  cable,  aerial  cable,  is  constructed 
according  to  modem  methods,  and  is  giving  its  subscribers  ade- 
quate service. 

The  Owatonna  local  exchange  is  an  integral  part  of  the  North- 
western system,  which  is  composed  of  128  local  exchanges,  reach- 
ing 2,906  points  by  toll  lines,  has  171,805  subscribers'  stations, 
and  representing  an  alleged  investment  of  $22,602,403.  It  con- 
nects with  165  noncompetitive  telephone  toll  companies,  also  with 
the  Iowa  Telephone  Company,  the  Nebraska  Telephone  Company, 
which  are  associated  Bell  companies,  and  with  the  American 
Telephone  &  Tel^aph  Company. 

The  lines  of  the  Northwestern  extend  throughout  most  of 
Minnesota' and  the  two  Dakotas,  and  its  toll  lines  reach  practically 
every  city,  village,  and  hamlet  in  the  state,  and  by  the  aid  of 
connecting  companies  and  the  American  Telephone  &  Telegraph 
Company  it  reaches  practically  every  city  and  village  in  the 
United  States  that  has  telephone  service. 

During  the  year  1915  the  local  exchange  handled  60,550  toll 
messages  to  and  from  570  points,  bringing  in  a  gross  revenue  of 
$20,470.01.  The  out  messages  amounted  to  29,241  day,  and 
1,332  night,  calls,  the  inward  messages  were  29,516  day,  and  461 
night,  calls,  showing  that  the  in  and  out  business  is  practically 
even.  Of  these  570  points  384  are  reached  by  both  the  North- 
P.U.R.1917C. 
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western  and  Tri-State  toll  lines,  and  these  points  sent  to  and  re 
ceived  from  Owatonna  68,219  messages,  on  which  the  gross 
revenue  was  $19,489.06.  Nineteen  thousand  two  hundred 
and  seventy-four  messages,  giving  a  gross  revenue  of  $4,- 
849.85,  were  sent  to  and  received  from  exchanges  not  owned 
by  either  the  Northwestern  or  Tri-State  company,  but  with 
which  the  toll  lines  of  both  companies  connect  A  number  of 
these  cities  and  villages  have  competing  exchanges ;  the  one  con- 
necting with  the  Northwestern  toll  lines  and  the  other  with  the 
Tri-State  toll  lines.  The  number  of  messages  moving  between 
Owatonna  and  these  competitive  points  amoimts  to  88,054,  witii 
a  gross  revenue  of  $14,427.71.  There  were  872  messages,  with 
a  gross  revenue  of  $207.65,  carried  between  Owatonna  and  points 
in  which  both  the  Northwestern  and  Tri-State  toll  lines  terminate 
in  a  toll  station.  There  were  9,841  messages  with  a  gross  revenue 
of  $2,325.20,  to  Owatonna  from  points  having  exchanges  not 
owned  by  either  company,  but  with  which  the  toll  lines  of  both 
companies  connect. 

Many  citizens  in  places  where  competing  exchanges  exist  have 
duplicate  telephones,  and  the  inward  business  to  Owatonna  from 
these  duplicate  stations  amounts  to  18,789  messages  with  a  gross 
revenue  of  $7,171.21. 

There  were  341  inward  messages,  with  a  gross  revenue  of 
$74.65,  from  towns  having  no  exchanges,  but  having  toll  stations 
of  both  the  Northwestern  and  Tri-State  Companies.  The -North- 
western and  Tri-State  companies  are  strongly  competitive,  the 
latter  company  belonging  to  what  is  known  as  the  Independent 
group,  and  there  is  no  physical  connection  between  the  lines  of 
the  two  companies  at  any  point  in  the  state  where  they  operate 
competitive  exchanges  which  can  be  made  use  of  by  patrons. 

The  Tri-State  Telephone  &  Telegraph  Company  is  a  corpora- 
tion which  operates  an  extensive  system  of  local  and  toll  lines 
throughout  the  western  part  of  the  state  of  Wisconsin,  the  east- 
em  and  western  part,  and  the  entire  southern  part  of  Minnesota 
south  of  the  city  of  St.  Cloud,  a  small  part  of  South  Dakota,  and 
fairly  extensive  connections  into  North  Dakota.  The  record  does 
not  show  the  claimed  investment  of  the  system,  nor  the  number 
of  subscribers'  stations  which  it  and  its  affiliated  companies  have. 
Its  toll  lines  very  completely  cover  the  territory  just  mentioned, 
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and  it  is  the  strongest  competitor  of  the  Northwestern  system 
for  local  and  toll  business. 

Its  toll  lines  run  into  and  throu^out  the  city  of  Owatonna. 
It  has  no  local  exchange  at  this  place,  but  about  three  years  ago 
it  installed  several  toll  or  pay  stations,  and  permits  subscribers 
to  use  a  local  toll  station  with  an  agreement  to  pay  not  less  than 
$2  per  month  for  toll  messages.  It  has  thirty-one  stations  in  the 
city,  all  but  five  being  public  pay  stations.  It  gives  adequate 
service  to  its  patrons. 

Its  toll  lines  reach  971  points  within  the  state  of  Minnesota, 
and  it  and  its  connecting  companies  have  356  exchanges  within 
the  state.  In  the  year  1915  it  had  2,882  in  calls  to  Owatonna 
with  a  gross  revenue  of  $979.75 ;  and  5,972  out  calls  with  a  gross 
revenue  of  $1,915.10,  or  a  total  of  8,854  calls  with  a  gross  reve- 
nue of  $2,894.85.  In  its  case  the  out  calls  greatly  exceeded  the 
in  calls. 

It  controls  or  has  a  substantial  interest  in  local  exchanges  at 
Red  Wing,  Albert  Lea,  Faribault,  Austin,  Mankato,  and  other 
cities  in  the  state.  It  has  31,170  subscribers  at  Minneapolis  and 
10,500  subscribers  at  St.  Paul. 

The  Northwestern  refuses  to  connect  with  a  competing  com- 
pany, but  insists  that  if  a  connection  is  ordered  that  the  com- 
pany must  be  protected  by  a  differential  of  at  least  25  cents  in 
addition  to  the  local  toll  rate.  It  claims  to  be  able  to  give  ade- 
quate and  reasonable  service  to  patrons  at  practically  all  points 
within  the  state  and  nation,  and  that  a  connection  with  its  strong- 
est competitor  will  deprive  the  company  of  a  large  part  of  its 
business  and  revenue. 

The  Tri-State  is  willing  to  make  the  connection,  and  objects  to 
a  differential  for  the  reason  that  it  will  deprive  it  of  a  part,  if  not 
all,  of  the  local  toll  stations  which  it  has  in  the  city  of  Owatonna. 

The  companies  agree  to  a  stipulation  which  reads  as  follows: 
'T[t  is  agreed  that  the  customary  fee  of  5  cents  on  each  in  and  out 
message  paid  by  the  toll  companies  to  the  local  exchanges  in  the 
state  of  Minnesota  is  sufficient  compensation  for  the  usual  serv- 
ices rendered  in  originating  and  terminating  toll  messages,  over 
connecting  toll  lines  by  such  exchanges,  and  may  be  considered 
as  a  usual  charge  in  this  case  for  like  services.  This  stipulation 
is  in  no  way  to  affect  the  question  of  damages  to  the  ITorthwest- 
P.U.R.1917C. 
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ern  Telephone  Exchange  Company  by  reason  of  the  physical 
connection,  if  ordered,  or  by  reason  of  the  operation  of  the  lines 
under  such  order  for  connection,  if  made,  nor  in  any  way  to  affect 
the  question  of  differential  or  arbitrary  charge,  should  one  be 
fixed  by  the  Commission." 

[1]  The  physical  connection  clause  under  which  this  proceed- 
ing is  brought  reads  as  follows : 

"Sec.  10.  Physical  connections  required:  Whenever  public 
convenience  requires  the  same,  every  telephone  company  shall, 
for  a  reasonable  compensation,  permit  a  physical  connection  or 
connections  to  be  made,  and  telephone  service  to  be  furnished 
between  any  telephone  exchange  system  operated  by  it  and  the 
telephone  toll  line  or  lines  operated  by  another  telephone  com- 
pany, or  between  its  telephone  toll  line  or  lines  and  the  telephone 
exchange  system  of  another  telephone  company,  or  between  its 
toll  line  and  the  toll  line  of  another  telephone  company  whenever 
such  physical  connection  or  connections  is  practicable  and  will 
not  result  in  irreparable  injury  to  the  telephone  system  so  com- 
pelled, to  be  connected.  The  term  'physical  connection'  as  used 
in  this  section  shall  mean  such  number  of  trunk  lines  or  complete 
wire  circuits  and  connections  as  may  be  required  to  furnish  rea- 
sonable and  adequate  service  between  such  telephone  lines  and 
exchanges  and  shall  not  be  deemed  to  provide  for  any  connection 
whereby  one  line  or  circuit  is  to  be  bridged  upon  another  line  or 
circuit.  In  case  of  failure  of  the  telephone  companies  concerned 
to  allow  or  agree  upon  such  physical  connection  or  connections, 
or  the  terms  and  conditions  upon  which  the  same  shall  be  made, 
application  may  be  made  to  the  Commission  for  an  order  requir- 
ing such  connection  and  fixing  the  compensation,  terms  and  con- 
ditions thereof,  and  if  after  investigation  and  hearing  the  Com- 
mission shall  find  that  such  physical  connections  will  not  result 
in  irreparable  injury  to  such  telephone  properties,  it  shall  by 
order  direct  that  such  connections  be  made,  and  prescribe  reason- 
able conditions  and  compensation  tlierefor  and  for  the  joint  use 
thereof,  and  by  whom  the  expense  of  making  and  maintaining 
such  connection  or  connections  shall  be  paid.  Whenever  applica- 
tion is  made  to  the  Commission  requesting  physical  connection  it 
shall  be  presumed  that  such  connection  is  necessary,  and  that  the 
public  convenience  will  be  prcmioted  thereby,  &nd  the  burden  of 
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overcoming  such  presumption  shall  he  upon  the  party  resisting 
such  application.  The  telephone  companies  so  connecting  shall 
give  service  over  the  connecting  line  or  lines  without  preference 
to  or  discrimination  against  any  service  or  telephone  company 
whatever."     [Laws  1915,  chap.  152,  p.  209.] 

Under  this  statute  the  Commission  must  pass  upon  three  ques- 
tions,— public  convenience,  reasonable  compensation,  and  irrep- 
arable injury  to  one  or  both  telephone  properties.  Each  ques- 
tion will  be  discussed  in  its  natural  order. 

In  no  case  is  the  Commission  authorized  to  order  the  physical 
connection  and  joint  use  unless  public  convenience  requires  it. 
The  statute  provides  that  "whenever  application  is  made  to  the 
Commission  requesting  physical  connection  it  shall  be  presumed 
that  such  connection  is  necessary,  and  that  the  public  convenience 
will  be  promoted  thereby,  and  the  burden  of  overcoming  such 
presumption  shall  be  upon  the  party  resisting  such  application." 

[2]  This  statute  places  the  burden  of  proof  upon  the  telephone 
fompany  to  show  that  public  convenience  does  not  require  a 
connection.  The  petitioner,  however,  did  not  rely  upon  the  stat- 
ute, but  proceeded  to  introduce  evidence  to  show  that  the  public 
was  inconvenienced  by  the  absence  of  a  physical  connection  be- 
tween these  companies.  A  careful  review  of  the  record  convinces 
US  that  public  convenience  does  require  the  connection  of  the  toll 
lines  of  the  Tri-State  with  the  exchange  of  the  Northwestern  at 
Owatonna.  The  Commission  has  the  right  to  consider  the  history 
of  the  act  giving  it  jurisdiction  over  telephone  companies.  For 
a  period  of  ten  years  preceding  the  passage  of  this  act,  there  was 
a  growing  agitation  favoring  the  regulation  of  telephone  com- 
panies, chiefly  revolving  around  the  question  of  a  physical  con- 
nection. 

Most  statutes  of  this  kind  use  the  term  "public  necessity"  or 
^'public  convenience  and  necessity."  The  elimination  of  the 
term  "necessity"  must  have  been  done  advisedly. 

While  efficient  telephone  service  is  comparatively  recent,  the 
service  rendered  has  become  one  of  commanding  importance. 
The  citizens  should  have  the  right  to  talk  over  connecting  tele- 
phone lines  to  any  point  in  the  state  under  reasonable  rates  and 
regulations  which  properly  safeguard  the  property  of  existing 
companies.  The  Northwestern  testified  that  there  were  no  calls 
P.U.R.1917C. 
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filed  at  Owatonna  for  points  not  reached  by  the  Northwestern 
toll  lines,  and  that  98.2  per  cent  of  the  messages  handled  between 
Owatonna  and  other  points  went  over  its  toll  lines  or  the  lines  of 
direct  connecting  companies  from  subscribers'  station  to  sub- 
scribers' station,  and  that  only  1.8  per  cent  of  the  messages  re- 
quired messenger  service.  The  company  contends  that  this  dem- 
onstrates that  public  convenience  does  not  require  a  physical 
connection.  Upon  the  other  hand,  the  record  shows  that  there 
are  a  large  number  of  subscribers  to  telephones  of  the  Tri-State 
and  its  affiliated  and  connecting  companies  who  cannot  transmit 
messages  from  their  stations  to  subscribers  of  the  local  exchange 
at  Owatonna.  It  is  the  practice  of  telephone  companies  to  extend 
their  toll-line  service  by  connecting  with  their  own,  independent 
and  noncompeting  exchanges,  the  exchange  being  generally  paid 
a  charge  of  5  cents  for  each  in  and  out  message.  The  connection 
of  such  companies  is  of  great  public  convenience,  and  there  is  no 
good  reason  why  the  same  service  should,  not  be  extended  to  com- 
petitive companies  under  such  regulations  as  will  preserve  the 
property  from  irreparable  loss. 

The  doctrine  of  physical  connection  between  public  utilities 
was  established  by  an  order  of  the  Commission  made  in  the  fa- 
mous Jacobson  "Wye"  Case,  71  Minn.  519,  40  L.R.A.  389,  70 
Am.  St.  Rep.  358,  74  N.  W.  893,  179  U.  S.  287,  46  L.  ed.  194, 
21  Sup.  Ct.  Rep.  115.  The  court  decided  the  order  of  the  Com- 
mission to  be  a  proper  exercise  of  its  police  power.  In  part  it 
said: 

"It  is  contended  that,  even  if  the  connections  were  made,  nei- 
ther railway  company  could  be  compelled  to  deliver  its  loaded  cars 
to  the  other,  to  be  carried  with  their  contents  to  their  destination 
over  the  road  of  such  other ;  that  to  compel  appellant  to  deliver 
up  its  cars  to  be  carried  away  from  the  line  of  its  road  to  distant 
points  would  be  in  violation  of  its  charter  contract  and  uncon- 
stitutional ;  that,  for  this  reason,  it  is  useless  to  compel  the  mak- 
ing of  the  connection  in  question,  and  therefore  the  legislative 
act  fails  of  its  purpose,  and  is  unconstitutional  and  void. 

"Such  interchange  of  cars  between  different  railroads  is  a  com- 
mon and  almost  imiversal  practice;  yet  there  are  few  railroad 
charters  which  expressly  authorize  this  practice.  It  would  hard* 
ly  be  contended  that  such  an  act  of  interchange  is  ultra  vires  on 
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the  part  of  a  railroad  company  whose  charter  is  silent  as  to  such 
authority.  As  incidental  to  the  operation  of  its  road,  a  railroad 
company  has  the  power  to  interchange  cars  with  other  connecting 
companies,  and  this  is  the  ordinary  and  usual  way  of  doing  busi- 
ness. We  are  clearly  of  the  opinion  that  the  legislature  has  the 
power  to  compel  a  common  carrier  to  do  business  in  the  ordinary 
and  usual  way,  and  therefore  may  compel  such  interchange  of 
cars  as  incidental  to  the  business  for  which  the  company  was 
chartered." 

The  same  principle  was  reaffirmed  in  the  case  of  Chicago,  M. 
&  St  P.  E.  Co.  V.  Iowa,  233  U.  S.  page  334,  58  L.  ed.  988,  84 
Sup.  Ct  Rep.  592,  where  it  was  said:  "It  was  competent  for 
the  state,  acting  within  its  jurisdiction,  and  not  in  hostility  to 
any  Federal  regulation  of  interstate  commerce,  to  compel  the  car- 
rier to  accept  cars  which  were  already  loaded  and  in  suitable  con- 
dition for  transportation  over  its  line.  The  requirement  was  a 
reasonable  one.  It  cannot  be  said  that  the  plaintiflF  in  error  had  a 
constitutional  right  to  burden  trade  by  insisting  that  the  commodi- 
ties should  be  unloaded  and  reloaded  in  its  own  equipment." 

See  also  Washington  ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild, 
224  U.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct  Rep.  535. 

In  Michigan  C.  R.  Co.  v.  Michigan  R.  Commission,  236  U.  S. 
page  615,  59  L.  ed.  750,  P.U.R.1915C,  263,  35  Sup.  Ct  Rep. 
422,  the  court  in  part  said :  "That  it  is  not,  as  a  rule,  unreason- 
able to  require  such  interchange  of  cars,  sufficiently  appears  from 
the  universality  of  the  practice  which  became  prevalent  before  it 
was  made  compulsory  and  may  be  considered  as  matter  of  com- 
mon knowledge,  inasmuch  as  a  freight  train  made  up  wholly  of 
the  cars  of  a  single  railroad  is,  in  these  days,  a  rarity." 

In  the  case  of  Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards 
Co.  212  U.  S.  132,  53  L.  ed.  441,  29  Sup.  Ct.  Rep.  246,  the  court 
said :  'TEn  view  of  the  well-known  and  necessary  practice  of  con- 
necting roads,  we  are  far  from  saying  that  a  valid  law  could  not 
be  passed  to  prevent  the  cost  and  loss  of  time  entailed  by  needless 
transhipment  or  breaking  bulk,  in  case  of  an  unreasonable  re- 
fusal by  a  carrier  to  interchange  cars  with  another  for  through 
traffic.  We  do  not  pass  upon  the  question.  It  is  enough  to  ob- 
serve that  such  a  law  perhaps  ought  to  be  so  limited  as  to  respect 

the  paramount  needs  of  the  carrier  concerned,  and  at  least  could 
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be  sustained  only  with  full  and  adequate  regulations  for  his  pro- 
tection from  the  loss  or  undue  detention  of  cars,  and  for  securing 
due  compensation  for  their  use.'' 

See  also  Michigan  C.  R.  Co.  v.  Michigan  R.  Commission,  su- 
pra, where  the  court  sustained  the  order  of  the  Commission  re- 
quiring the  interchange  of  cars  in  the  city  of  Detroit. 

Orders  requiring  connection  between  telephone  companies  have 
been  sustained  in  the  case  of  Hooper  Teleph.  Co.  v.  Nebraska 
Teleph.  Co.  96  Neb.  245,  147  N.  W.  674;  Pioneer  Teleph.  & 
Teleg.  Co.  v.  Grant  County  Rural  Teleph.  Co.  —  Okla.  — ,  119 
Pac.  968;  Billings  Mut.  Teleph.  Co.  v.  Rocky  Mountain  Bell 
Teleph.  Co.  155  Fed.  208 ;  State  ex  rel.  Public  Service  Commis- 
sion V.  Skagit  River  Teleph.  &  Teleg.  Co.  85  Wash.  29,  P.U.R. 
1915C,  902,  147  Pac.  885;  Wisconsin  Teleph.  Co.  v.  Railroad 
Commission,  162  Wis.  383,  L.R.A.1916E,  748,  P.U.R.1916D, 
212,  156  X.  W.  614.  All  of  these  cases  hold  that  the  requirement 
for  physical  connection  is  an  exercise  of  the  police  powers  of  the 
state. 

The  law  does  not  authorize  the  Commission  to  compel  a  connec- 
tion between  two  local  exchanges.  This  question  is  one  of  great 
importance  to  the  public,  and  its  solution  rests  with  the  legisla- 
ture. 

[3]  The  next  question  to  be  considered  is  that  of  a  reasonable 
compensation :  The  Northwestern  contends  that  a  physical  con- 
nection at  Owatonna  will  result  in  taking  its  property  without 
due  compensation,  which  can  only  be  done  under  the  exercise  of 
eminent  domain,  and  that  the  Commission  has  no  such  power* 
That  contention  has  already  been  disposed  of  by  the  authorities 
quoted.  The  statute  reads :  "If  after  investigation  and  hearing 
the  Commission  shall  find  that  such  physical  connections  will  not 
result  in  irreparable  injury  to  such  telephone  properties,  it  shall 
by  order  direct  that  such  connections  be  made,  and  prescribe  rea- 
sonable conditions  and  compensation  therefor  and  for  the  joint 
use  thereof,  and  by  whom  the  expense  of  making  and  maintaining 
such  connection  or  connections  shall  be  paid." 

In  fixing  the  compensation  the  Commission  may  take  into  con- 
sideration the  cost  of  making  the  physical  connection,  of  perform- 
ing the  service  in  the  exchange  of  messages,  and  the  effect  which 

a  connection  will  have  upon  the  business  and  earnings  of  the  com- 
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panies.  The  record  in  this  case  ahows  that  the  defendant  com- 
panies are  strong  competitors  for  business ;  that  the  Northwestern, 
owning  the  local  exchange,  has  a  big  advantage  in  the  handling 
of  toll  messages  to  and  from  Owatonna;  that  in  the  year  1915, 
58,219  messages  were  handled  between  Owatonna  and  points 
reached  by  the  Northwestern  and  Tri-State  toll  lines,  and  that 
of  this  amount  19,274  messages  were  handled  between  Owatonna 
and  exchanges  not  owned  by  either  company.  It  also  shows  for 
the  same  year,  that  $12,137  or  69.1  per  cent  of  the  total  out  and 
in  revenue  of  Owatonna  was  secured  from  traflSc  between  Owa- 
tonna, Albert  Lea,  Austin,  Faribault,  Mankato,  Northfield,  Min- 
neapolis, and  St.  Paul,  where  the  toll  lines  of  these  two  com- 
panies connect  with  competing  exchanges.  The  out  and  in  busi- 
ness at  the  Owatonna  exchange  is  about  evenly  divided.  The 
Northwestern  claims  the  right,  if  a  connection  is  ordered,  to  route 
all  toll  messag-es  originating  at  a  Northwestern  station  in  Owa- 
tonna destined  to  any  point  which  can  be  reached  by  the  North- 
western lines,  over  its  own  lines.  Mr.  Eandall  for  the  Tri-State 
also  contends  that  his  local  exchanges  will  insist  upon  the  same 
privilege.  Their  right  to  do  so  will  not  be  passed  upon  by  the 
Commission  in  this  case.  The  fact,  however,  that  there  are  a  large 
number  of  competitive  exchanges  in  the  state,  and  many  places 
where  duplicate  telephones  are  used  by  subscribers,  and  the  in- 
sistence of  a  local  company  to  route  originating  messages  over 
its  own  toll  lines,  supports  the  claim  of  the  Northwestern  that  a 
physical  connection  will  deprive  it  of  a  large  part  of  its  toll  busi- 
ness to  and  from  Owatonna.  Compensation  merely  covering  the 
cost  of  physical  connection  and  of  performing  the  service  of  ex- 
change in  messages  would  leave  competition  free  and  open  be- 
tween the  toll  lines,  and  would  undoubtedly  affect  the  business  of 
the  Northwestern  Company. 

A  reference  to  some  of  the  cases  will  be  helpful :  In  Stone  v. 
Farmers'  Loan  &  T.  Co.  116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct  Rep.  334,  it  was  said :  "From  what  has  thus  been  said  it  is 
not  to  be  inferred  that  this  power  of  limitation  or  regulation  is 
itself  without  limit.  .  This  power  to  regulate  is  not  a  power  to 
destroy,  and  limitation  is  not  the  equivalent  of  confiscation.  Un- 
der pretense  of  regulating  fares  and  freights,  the  state  cannot 

require  a  railroad  corporation  to  carry  persons  or  property  with- 
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out  reward;  neither  can  it  do  that  which  in  law  amounts  to  a 
taking  of  private  property  for  public  use  without  just  compensa- 
tion, or  without  due  process  of  law." 

The  Michigan  Commission  in  Tweddle  v.  Michigan  State 
Teleph.  Co.  32  A.  T.  &  T.  Co.  Com.  L.  400,  said:  "No  degree 
of  public  convenience  and  necessity  supporting  the  physical  con- 
nection of  competing  telephone  properties,  and  no  demonstration 
of  the  simplicity  of  such  connection,  can  ever  stand  as  a  justifica- 
tion for  confiscation  directly  or  indirectly,  and  althou^  the  par- 
ticular statute  under  which  the  order  of  this  Commission  is  silent 
upon  the  subject,  this  Commission  is  bound  by  the  spirit  of  the 
law  under  which  it  acts  and  express  provisions  of  the  funda- 
mental law  of  the  land  to  protect  all  private  property  employed 
in  public  service." 

The  Illinois  Commission  in  Intertownship  Teleph.  Co.  v.  De 
Kalb  County  Teleph.  Co.  43  A.  T.  &  T.  Co.  Com.  L.  311,  said: 

"Telephone  and  telegraph  companies  are  common  carriers  of 
intelligence,  and  must  give  the  same  service  to  all  who  apply 
therefor,  but  this  does  not  mean  that  a  telephone  company  is 
bound  to  permit  another  telephone  company  to  make  a  physical 
connection  with  its  lines  for  the  purpose  of  using  such  lines  as 
its  own  subscribers  use  them.  For  a  telephone  company  to  trans- 
mit to  any  point  on  its  lines,  without  discrimination,  the  mes- 
sage of  all  parties  offering  them  and  vnlling  to  pay  the  same  rate 
for  the  same  service,  is  one  thing.  To  admit  outside  companies 
or  their  patrons  to  the  same  use  of  the  lines  that  its  own  patrons 
are  entitled  to,  is  a  widely  different  thing. 

"An  opposite  conclusion  would  result  in  the  practical  confisca- 
tion of  the  larger  plants,  since  the  motive  would  be  insistent  in 
small  companies  organized  for  the  purpose,  or  depleted  or  run- 
down companies,  to  demand  such  connection.  Moreover  it  would 
enable  one  company  to  take  the  property  of  another  company 
for  public  use  without  compensation  and  deprive  the  latter  com- 
pany of  its  property  without  due  process  of  law.  It  is  a  well- 
established  principle  that  a  telephone  company  cannot  be  com- 
pelled to  become  a  party  to  the  destruction  of  its  own  property^ 
through  the  establishment  of  a  switching  service  for  another  com- 
pany operating  in  the  same  territory." 

The  United  States  circuit  court  in  Evansville  &  H.  Traction 
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Co.  V,  Henderson  Bridge  Co.  134  Fed.  973,  said:  "One  water 
company  or  one  telephone  company  or  one  telegraph  company  or 
one  street  railway  company  or  one  railroad  company,  while  bound 
appropriately  to  serve  the  general  public,  cannot,  unless  under 
express  statutory  enactment  and  by  due  process  of  law  thereun- 
der, be  compelled  to  give  its  property  to  the  uses  and  benefits  of 
a  rival,  except  by  some  form  of  condemnation.  The  rival  is  not, 
ordinarily,  to  be  included  in  the  term  ^general  public'  " 

In  the  case  of  Northern  P.  E.  Co.  v.  North  Dakota,  236  U.  S. 
585,  59  L.  ed.  735,  L.R.A.— ,  — ,  P.U;R.1915C,  277,  35  Sup. 
Ct  Rep.  429,  Ann.  Cas.  1916A,  1,  Justice  Hughes  said:  "But, 
broad  as  is  the  power  of  regulation,  the  state  does  not  enjoy  the 
freedom  of  an  owner.  The  fact  that  the  property  is  devoted  to  a 
public  xise  on  certain  terms  does  not  justify  the  requirement 
that  it  shall  be  devoted  to  other  public  purposes,  or  to  the  same 
use  on  other  terms,  or  the  imposition  of  restrictions  that  are  not 
reasonably  concerned  with  the  proper  conduct  of  the  business 
according  to  the  undertaking  which  the  carrier  has  expressly  or 
impliedly  assumed.  If  it  has  held  itself  out  as  a  carrier  of  pas- 
sengers only,  it  cannot  be  compelled  to  carry  freight.  As  a  car- 
rier for  hire  it  cannot  be  required  to  carry  persons  or  goods  gra- 
tuitously. The  case  would  not  be  altered  by  the  assertion  that  the 
public  interest  demanded  such  carriage.  The  public  interest  can- 
not be  invoked  as  a  justification  for  demands  which  pass  the 
limits  of  reasonable  protection,  and  seek  to  impose  upon  the  car- 
rier and  its  property  burdens  that  are  not  incident  to  its  engage- 
ment. In  such  a  case,  it  would  be  no  ans.wer  to  say  that  the  car- 
rier obtains  from  its  entire  intrastate  business  a  return  as  to  the 
suflSciency  of  which  in  the  aggregate  it  is  not  entitled  to  com- 
plain." 

In  Wisconsin  Teleph.  Co.  v.  Railroad  Commission,  162  Wis. 
383,  L.R.A.1916E,  748,  P.U.R.1916D,  212,  156  N.  W.  614,  the 
court  said : 

"No  subterfuge  can  be  indulged  under  the  statute  which  will 
have  the  effect  of  depriving  any  private  property  employed  in  a 
public  service  of  its  earning  capacity. 

^1n  the  peculiar  situation  found  in  the  instant  case,  it  is  pos- 
sible to  prescribe  terms  and  conditions  which  will  preserve  the 

interests  of  the  utilities  respectively  after  the  connection  has  been 
P.U.R.1917C.  37 

Digitized  by  VjOOQIC 


678     MINNESOTA  RAILROAD  AND  WAREHOUSE  COMMISSION. 

made.  The  subscriber  of  one  company  desiring  toll  service  over 
the  lines  of  the  other  company  must  pay,  in  addition  to  the  rate 
charged  the  patrons  of  the  latter  company,  a  reasonable  compen- 
sation for  the  additional  service.  Neither  company  will  be  per- 
mitted to  absorb  such  additional  charge,  but  the  same  must  be 
paid  by  the  patrons  of  either  company  using  the  toll  lines  of  the 
connecting  company.  This  will  not  residt  in  any  discrimination 
between  subscribers  of  the  same  exchanges,  but  will  result  in  a 
just  and  necessary  discrimination  between  the  subscribers  of  the 
two  exchanges.  A  subscriber  who  has  not  installed  the  telephcmes 
of  both  exchanges  is  not  entitled  to  the  toll  service  of  both  ex- 
changes without  paying  an  additional  charge  to  the  exchange  with 
which  he  is  not  connected,  when  desiring  to  use  its  toll  line  facili- 
ties.'' 

The  statute  in  Wisconsin  which  provides  for  physical  connec- 
tion between  telephone  companies  makes  no  provision  for  com- 
pensation, yet  the  Commission  and  the  court  held  that  a  connec- 
tion could  not  be  ordered  between  competing  companies  that  did 
not  provide  for  compensation  which  would  prevent  irreparable 
injury. 

[4]  The  next  question  is  that  of  irreparable  injury.  The  facts 
in  tliis  case  show  that  the  connection  prayed  for  will  result  in 
irreparable  injury  to  the  Northwestern  company,  unless  it  can 
be  protected  by  a  differential.  It  must  be  borne  strictly  in  mind 
that  this  case  involves  a  connection  between  two  strongly  compet- 
ing companies.  The  statute  was  passed  to  protect  rather  than  to 
destroy  or  injure  existing  telephone  companies.  Public  con- 
venience must  be  observed,  and  connections  must  be  made  where 
public  convenience  requires  the  same,  but  this  must  be  done  in 
such  a  way  as  to  reasonably  protect  the  properties  of  competing 
telephone  companies. 

At  the  present  time  a  Twin  City  subscriber  to  the  Tri-State 
Telephone  Company,  in  talking  to  a  subscriber  of  the  Northwest- 
ern at  Owatonna,  must  either  go  to  a  Northwestern  pay  station 
or  telephone,  or  send  a  messenger  asking  the  party  at  Owatonna 
to  come  to  the  Tri-State  pay  station.  The  messenger  fee  is  10 
cents,  and  this  is  the  uniform  charge  throughout  the  state.  If  a 
connection  is  ordered  without  a  differential  a  Tri-State  subscriber 

can  talk  over  the  Tri-State  toll  line  to  a  Northwestern  subscriber 
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at  Owatonna,  and  thereby  deprive  the  Northwestern  of  the  busi- 
ness which  it  is  able  to  handle  over  its  own  toll  lines.  Two  strong- 
ly competing  companies  reaching  the  same  exchange  through  their 
toll  lines  will  have  a  tendency  to  divide  the  business.  This  state- 
ment is  borne  out  by  the  record  in  this  case. 

The  states  of  Wisconsin,  Illinois,  and  Michigan  have  fixed  a 
diflferential  where  they  have  ordered  connections  between  com- 
peting companies.  A  differential  is  not  compensatory  in  cliar- 
acter;  it  is  only  permissible  where  damage  would  be  sustained 
in  the  absence  of  such  a  charge.  It  might  be  defined  to  be  a  con- 
dition prescribed  by  the  Commission  in  its  order  requiring  physi- 
cal connection,  to  prevent  either  company  whose  lines  are  con- 
nected from  sustaining  irreparable  damages  by  reason  of  such 
connection  which  would  be  sustained  without  such  condition. 

The  Wisconsin  Commission  in  Winter  v.  La  Crosse  Teleph. 
Co.  11  Wis.  R.  C.  R.  748,  758,  said:  "In  the  peculiar  situation 
.found  in  the  instant  case,  it  is  possible  to  prescribe  terms  and 
conditions  which  will  preserve  the  interests  of  the  utilities  re- 
spectively after  the  connection  has  been  made.  The  subscriber 
of  one  company  desiring  toll  service  over  the  lines  of  the  other 
company  must  pay,  in  addition  to  the  rate  charged  the  patrons 
of  the  latter  company,  a  reasonable  compensation  for  the  addi- 
tional service.  Neither  company  will  be  permitted  to  absorb 
such  additional  charge,  but  the  same  must  be  paid  by  the  patrons 
of  either  company  using  the  toll  lines  of  the  connecting  company. 
This  will  not  result  in  any  discrimination  between  subscribers  of 
the  same  exchange,  but  will  result  in  a  just  and  necessary  dis- 
crimination between  the  subscribers  of  the  different  exchanges. 
A  subscriber  who  has  not  installed  the  telephone  of  both  exchanges 
is  not  entitled  to  the  toll  service  of  both  exchanges,  without  ]niy- 
ing  an  additional  charge  to  the  exchange  with  which  he  is  not 
connected  when  desiring  to  use  its  toll  line  facilities.'' 

This  decision  was  supported  by  the  supreme  court  of  that  state. 

The  same  conclusion  has  been  reached  by  the  Michigan  Com- 
mission in  Tweddle  v.  Michigan  State  Teleph.  Co.  32  A.  T.  &  T. 
Co.  Com.  L.  400 ;  and  by  the  Illinois  Commission  in  Intertown- 
ship  Teleph.  Co.  v.  De  Kalb  County  Teleph.  Co.  43  A.  T.  &  T.. 

Co.  Com.  L.  311;  and  by  the  Board  of  Railroad  Commissioners 
P.U.R.1917C.  ^ 
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of  Canada  in  Ingersoll  Teleph.  Co.  v.  Bell  Tel^h.  Co.  4  A.  T.  & 
T.  Co.  C.  T.  C.  823. 

A  review  of  the  evidence  and  authorities  convinces  the  Com- 
mission that  a  reasonable  arbitrary  charge  in  addition  to  the  toll 
rate  should  be  imposed  in  order  to  protect  the  property  of  the 
Northwestern  C5mpany  from  irreparable  injury.  A  differential 
has  no  relation  to  a  rate ;  it  should  not  be  increased  according  to 
the  distance  the  message  is  carried,  it  should  be  a  flat  arbitrary 
charge  to  apply  to  the  movement  of  all  traffic  handled  over  the 
two  lines.  Seventy-five  per  cent  of  all  of  the  business  moving  in 
and  out  of  Owatonna  is  between  points  within  a  radius  of  76 
miles.  We  feel  that  a  charge  of  10  cents  in  addition  to  the  regu- 
lar toll  rate  will  protect  the  property  of  the  competing  companies 
and  afford  the  necessary  convenience  to  the  public  in  exchanging 
messages  over  the  two  lines.  This  differential  should  not  be  ab- 
sorbed out  of  the  toll  rate. 

If  this  charge  does  not  duly  protect  the  properties  of  the  com-, 
panies,  they  are  at  liberty,  after  a  reasonable  trial  period,  to  apply 
to  the  Commission  for  a  modification  of  the  order. 

[5]  A  physical  connection  at  Owatonna  is  practical,  and  can 
be  established  and  maintained  at  slight  expense.  The  ccHnpanies 
do  not  agree  upon  the  kind  of  a  connection  to  be  established,  but 
the  Commission  is  of  the  opinion  that  they  should  install  such 
meanaof  connection  between  their  respective  switchboards  as  will 
enable  both  companies  to  supervise  all  calls  and  make  such  records 
as  are  adequate  for  settlement  between  each  other  and  their  re- 
spective subscribers. 

Each  company  should  bear  one  half  of  the  cost  of  the  addi- 
tional construction,  and  the  Tri-State  should  pay  to  the  North- 
western a  reasonable  rental  charge  for  the  use  of  the  necessary 
conduit 

From  a  review  of  the  evidence  and  the  law  the  Commission 
finds  that  public  convenience  requires  a  physical  connection  be- 
tween the  toll  lines  of  the  Tri-State  Telephone  &  Telegraph  Com- 
pany and  the  local  exchange  at  Owatonna  of  the  Northwestern 
Telephone  Exchange  Company ;  that  the  Northwestern  Telephone 
Exchange  Company  shall  be  compensated  for  this  service  by 
charging  the  Tri-State  Telephone  &  Telegraph  Company  6  cents 
for  each  in  and  out  message,  and  shall  be  paid  one  half  of  the 
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cost  of  installation  of  the  connection^  and  a  reasonable  rental 
charge  for  the  use  of  the  necessary  conduits ;  that  an  additional 
charge  of  10  cents  shall  be  added  to  each  toll  message  moving 
over  the  Tri-State  toll  lines  to  or  from  subscribers  of  the  North- 
western Exchange  at  Owatonna ;  that  under  the  forgoing  condi- 
tions irreparable  injury  will  not  be  caused  to  either  telephone 
company. 


MISSOURI  SUPREME  COURT. 

STATE  EX  REL.  WATTS  ENGINEERING   COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION. 
(— ^o.  — ,  191  S.  W.  412.) 

Baits  —  Test  raie  —  Refisenahleness  —  Bevtew. 

1.  An  order  of  the  Public  Service  Commission  fixing  a  raie  fos 
^8  with  leave  to  all  parties  in  interest  to  apply  for  a  modification  of 
the  rates  after  actual  test  will  not  be  set  aside  as  unreasonable  where 
the  evidence  tends  to  show  that  the  existing  rates  are  exorbitant  and 
that  a  reduction  will  increase  the  sales,  and  the  Conunission  finds  that 
the  proposed  rates  will  produce  a  net  return  of  7^  per*  cent  on  the  in- 
vestment after  making  an  annual  allowance  of  3  per  cent  for  d-prtji.. 
tion  and  a  reasonable  allowance  for  operating  expenses. 

Bates  —  Comparison  -^  Evidence. 

2.  The  fact  that  other  cities  of  similar  population  within  the  state 
are  procuring  artificial  gas  at  a  much  lower  rate  is  some  evidence  that 
the  defendant's  rates  complained  of  are  unreasonable,  where  it  appears 
that  defendant  can  buy  coal  at  less  than  the  average  market  price  in  the 
state,  and  that  the  character  of  the  ground  is  not  such  as  to  make  the 
construction  of  the  plant  more  expensive  than  in  other  cities. 

(Woodson,  Bond,  and  Walker,  J  J.,  dissent.) 

[December  30,  1916.] 

In  banc.  Appeal  from  a  judgment  of  the  Circuit  Court  of 
Cole  County,  J.  G.  Slate,  Judge,  sustaining  on  a  writ  of  review 
an  order  of  the  Public  Service  Commission  fixing  rates  for  gas ; 
affirmed. 

Appearances:     J.  L.  Hornsby,  of  St.  Louis,  for  appellant; 
Wm.  G.  Busby,  General  Counsel,  of  Carrollton,  and  Alex.  Z.  Pat- 
terson, Assistant  Counsel,  of  Jefferson  City,  for  respondent, 
P.U.R.1917C. 
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Statement  by  Graves,  Ch.  J. : 

This  proceeding  was  instituted  by  the  city  of  Columbia  by 
filing  a  complaint  with  the  Public  Service  Commission  against 
the  Watts  Engineering  Company,  a  manufacturer,  distributer, 
and  seller  of  gas  in  said  city.  The  complaint  charged  that  the 
company's  rates  charged  for  gas  to  consumers  were  ^'excessive, 
exorbitant,  and  unreasonable,"  and  asked  that  the  same  be  re- 
duced "to  such  amount  as  the  Commission  shall  deem  reasonable 
and  just."  In  due  time  the  company  filed  its  answer  denying  the 
allegations  of  the  complaint.  Thereafter,  at  the  time  the  cause 
was  set  for  hearing,  each  party  introduced  evidence  before  the 
Commission. 

The  evidence  introduced  by  the  complainant  was  to  the  follow- 
ing effect: 

That  the  rates  charged  by  other  gas  companies  in  the  cities  of 
this  state,  as  compared  with  the  rates  complained  of,  were  lower. 
These  rates  were  ascertained  by  a  study  of  the  schedules  of  rates 
of  gas  utilities  of  this  state,  required  by  law  to  be  filed  in  the  ^office 
of  the  Commission.  The  cities  considered  in  this  statement  are 
Boonville,  Brookfield,  Cape  Girardeau,  Chillicothe,  Clinton,  Co- 
lumbia, Excelsior  Springs,  Hannibal,  Independence,  Jefferson 
City,  Kirksville,  Lexington,  Louisiana,  Marshall,  Mexico,  Mober- 
ly.  Oak  Grove,  Eich  Hill,  Springfield,  Sedalia,  St.  Charles,  St. 
Joseph,  St.  Louis,  and  Kansas  City. 

Witness  Sheppard,  a  city  councilman  of  Columbia,  testified 
that  the  rate  for  gas  in  Columbia  was  higher  tlian  similar  rates  in 
all  of  these  twenty-four  cities,  with  the  exception  of  Oak  Grove, 
which  had  only  a  total  population  of  641,  and  in  which  a  more 
expensive  kind  of  gas  was  manufactured ;  that  only  one  city  (Cape 
Girardeau)  of  the  twenty-four  had  as  high  a  minimum  charge 
per  month  for  gas  as  Columbia. 

The  appellant  objected  to  a  comparison  of  the  rates  of  some  of 
these  cities  with  the  rates  in  Columbia  for  the  reason  that  in  said 
cities  the  same  company  owned  both  the  gas  and  electric  plants, 
whereas  in  Columbia  the  electric  plant  was  owned  by  the  munici- 
pality. This  objection  was  overruled,  and  exceptions  duly  saved. 
The  Commission  ascertained  the  rates  in  existence  in  the  cities  of 
Brookfield,  Kirksville,  St.  Charles,  Hannibal,  and  Independence, 

in  all  of  which  the  gas  utilities  were  operated  independently  of 
P.U.R.1917C. 
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the  electric  utilities.  The  results  of  its' findings  of  these  rates 
and  comparison  with  those  of  appellant  at  Columbia  are  shown  by 
the  following  table: 

Comparative  Rates  of  Utilities,  Furnishing  Gas  Service  Only,  Operating  in 
Missouri  in  Cities  of  Sixe  Comparahle  with  Columbia. 


City. 


0 
Ok 

s, 


Cost   per  1,000  Cubic 

Feet  up  to  10,000 

Cubic  Feet. 


i 


a 


Cost   per  1,000  Cubic 

Feet  Over  10,000 

Cubic  Feet. 


S 


Columbia 

0,662 
6,749 
6,347 
9,437 
18,341 
9,859 

2.00 
1.35 
1.36 
1.10 
1.50 
1.26 

.25 
.10 
.10 
.10 
.50 
.10 

1.75 
1.25 
1.25 
1.00 
1.00 
1.15 

2.00 
1.25 
1.35 
1.10 
1.50 
1.25 

.40 
.10 
.10 
.10 
.70 
.10 

1.60 

Brookfield  

1.15 

Kirksville   

1.25 

St.  Charles 

Hannibal    • 

1.00 

.80 

Independence 

1.15 

Average,  excluding  Colum- 
bia     

1.31 

1.13 

1.29 

1.07 

It  further  appeared  from  the  evidence  that  the  cost  of  coal  at 
Columbia  was  less  than  the  average  market  price  in  the  state,  be- 
cause of  competing  railroads;  that  the  character  of  the  ground 
at  Columbia  was  not  such  as  to  make  the  construction  of  the  plant 
more  expensive  than  other  cities,  since  the  mains  could  be  laid 
without  cutting  through  rock,  as  was  the  case  at  Hannibal ;  that 
Columbia  was  a  city  of  much  wealth,  with  several  schools  and 
colleges,  including  the  State  University ;  that  the  E.  W.  Stephens 
Publishing  Company  and  other  industries  were  there  located. 
The  evidence  showed  that  the  University  and  the  E.  W.  Stephens 
Publishing  Company  were  permanent  customers  of  appellant, 
and  together  consumed  fully  one  fourth  of  appellant's  product; 
that  the  demand  by  the  University  was  increasing  rapidly ;  that 
the  company  has  in  its  plant  at  Columbia  three  separate  equip- 
ments for  the  manufacture  of  gas:  First,  a  water  gas  equipment 
in  duplicate  of  ample  size  to  supply  the  present  requirements  and 
an  increase  to  approximately  double  these  requirements.  This 
equipment  is  the  only  part  of  appellant's  gas  producing  plant  in 
use  at  this  time.  Second,  a  coal  gas  equipment  of  vertical  coal 
gas  retorts  of  such  size  as  to  easily  care  for  the  present  require- 
ments. This  equipment  has  not  been  used  by  appellant  for  a 
number  of  years.  Third,  a  still  older  coal  gas  equipment,  capable 
P.U.R.1917C. 
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of  caring  for  the  present  requirements,  but  too  small  to  be  relied 
on.    This  equipment  is  likewise  not  in  use. 

Mr.  Babb,  witness  for  complainant,  testified  that  he  delayed 
putting  gas  into  his  house  for  two  years  on  account  of  the  high 
rates  and  the  high  minimum  charge  of  $1  per  month.  He  also 
testified  that  in  his  opinion  the  lowering  of  the  rate  and  the  min- 
imum charge  per  month  would  materially  increase  the  number  of 
consumers. 

J.  A.  Stewart,  witness  for  complainant,  testified  that  there 
would  unquestionably  be  a  much  greater  number  of  customers  if 
the  gas  rate  was  lowered.  This  witness  further  testified  that  the 
appellant  company  would  not  supply  gas  to  a  new  addition  in 
Columbia,  and  witness  was  compelled  to  lay  his  own  mains  in  this 
addition,  though  there  were  from  forty  to  sixty  consumers  in  the 
addition,  and  prospects  of  a  greater  number ;  that  after  witness 
put  in  his  own  mains  appellant  furnished  gas  to  consumers  at  its 
regular  rates,  to  wit,  a  net  rate  of  $1.75  to  consumers  using  less 
than  10,000  cubic  feet 

Witness  W.  J.  Sheppard,  for  complainant,  testified  that  the 
reduction  of  rates  at  Columbia  would,  in  his  opinion,  materially 
increase  the  business  of  appellant. 

The  total  value  of  the  appellant's  property,  tangible  and  intan- 
gible, used  in  the  service  of  the  public  in  the  production,  manu- 
facture, and  sale  of  gas  at  Columbia,  was  $77,000.  In  determin- 
ing this  value,  the  Commission  excluded  the  value  of  the  coal 
gas  equipment,  since  it  appeared  that  it  was  not  in  use,  and  had 
not  been  used  since  the  water  gas  equipm^it  was  installed, 
and  since  it  appeared  that  the  water  gas  equipment  was  more 
than  ample  for  the  present  requirements,  and  all  probable 
future  requirements  of  Columbia.  A  net  return  of  7.5  per 
cent  on  appellant's  investment  was  found  by  the  Commission  to 
be  fair  and  reasonable.  An  allowance  of  3  per  cent  as  a  reason^ 
able  allowance  for  surplus  and  contingencies  was  made,  as  is  re- 
quired by  law.  The  average  annual  operating  expense  of  appel- 
lant's plant  for  the  last  five  years  was  found  to  be  $15,803. 

The  evidence  for  the  defendant  showed,  in  substance,  the  fol- 
lowing facts: 

The  defendant  offered  evidence  showing  the  value  of  the  prop- 
erty of  the  Columbia  gas  works ;  also  the  annual  receipts  and  oper- 
P.U.R.1917C. 
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ating  expenses  of  the  business  for  the  last  five  years.  It  also  ap- 
peared from  defendant's  testimony  that  it  owned  about  12  miles 
of  gas  mains,  and  that,  in  addition,  there  were  about  3  miles  of 
mains  laid  by  private  enterprise  to  serve  an  outlying  residence 
district  recently  developed  for  the  purpose  of  real  estate  specula- 
tion, and  that  defendant  furnished  gas  through  these  also,  making 
a  total  of  15  miles  of  mains  in  Coliunbia. 

It  further  appeared  that  defendant  had  made  special  efforts 
several  times  in  the  last  few  years  to  develop  and  increase  the  con- 
sumption of  gas.  It  also  appeared  that  defendant  was  operating 
in  competition,  so  far  as  the  lighting  business  was  concerned, 
with  a  municipal  electric  light  plant  belonging  to  complainant 
It  further  appeared  that  defendant  sells  approximately  11,000,- 
000  cubic  feet  of  gas  per  annum,  of  which  about  one  fourth  is 
sold  to  two  consumers, — the  State  University  and  Stephens  Pub- 
lishing Company;  that  the  rates  chained  for  gas  by  defendant 
are  $1.75  net  per  1,000  cubic  feet  per  month,  and  $1.60  net  per 
1,000  cubic  feet  to  those  using  over  10,000  cubic  feet  per  month ; 
that  the  State  University  and  the  Stephens  Publishing  Company 
were  the  only  consumers  which  used  sufficient  gas  to  obtain  the 
rate  of  $1.60  per  1,000  cubic  feet 

It  further  appeared  from  the  testimony  of  Mr.  W.  H.  Judge, 
who  became  manager  of  the  gas  plant  of  defendant  in  1893,  that 
when  he  took  charge  the  rate  for  gas  was  $2.70  net  per  1,000 
cubic  feet ;  that  some  time  after  he  took  charge  he  reduced  the  rate 
for  fuel  gas  to  $1.50  per  1,000  cubic  feet,  but  the  rate  for  gas  for 
illuminating  purposes  remained  at  $2.70  net  per  1,000  cubic  feet 
until  1907.  It  appeared  from  the  testimony  that  in  1907  the 
rates  for  gas  were  changed  from  $2.70  for  illuminating  purposes 
and  $1.50  for  fuel  to  the  present  rates,  $1.75  net  to  consumers 
using  less  than  10,000  cubic  feet  per  month  and  $1.60  for  con- 
sumers using  more  than  10,000  cubic  feet  per  month,  that  the  re- 
duction in  the  price  of  fuel  gas  from  $2.70  to  $1.50,  made  about 
1895,  resulted  in  a  substantial  increase  in  the  number  of  consum- 
ers of  gas  for  fuel  purposes,  but  that  the  reduction  made  in  1907, 
from  $2.70  to  $1.75  per  1,000  cubic  feet,  did  not  result  in  any 
substantial  increase,  either  in  the  number  of  consumers  or  in  the 
amount  of  gas  sold. 

After  complainant  and  defendant  had  introduced  their  evi- 
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dence  in  the  ease,  the  Commission  had  its  engineer  make  an  in- 
ventory and  appraisal  of  the  property  of  the  company,  and  upon 
this  appraisal  the  Commission  has  fixed  the  value  of  the  prop- 
erty of  defendant  used  in  the  service  of  the  public  at  $77,000. 
The  defendant's  coal  gas  plants  were  worth  an  additional  sum  of 
$10,124,  which  was  by  the  Commission  disallowed  in  fixing  its 
rates.  The  testimony  showed  that  the  plant  is  in  first-class  con- 
dition, the  quality  of  gas  produced  very  good,  and  the  service 
generally  satisfactory. 

The  Commission,  in  deciding  this  case,  found,  as  stated  above, 
that  the  value  of  the  property  of  the  Columbia  gas  works  upon 
which  relator  is  entitled  to  earn  a  return  is  $77,000,  that  relator 
is  entitled  to  3  per  cent  of  the  value  of  the  property  for  surplus 
and  contingencies  each  year  (depreciation  fund),  and  that  rela- 
tor is  entitled  to  a  net  return  on  its  investment  of  not  less  than 
7.5  per  cent,  making  thus  a  total  return  which  relator  is  entitled 
to  earn  of  10.5  per  cent  on  a  valuation  of  $77,000,  or  $8,085. 

It  further  appeared  that  the  entire  force  employed  in  the 
operation  of  the  gas  works  consisted  of  only  six  persons,  includ- 
ing the  president;  that  the  president  received  a  salary  of  *1,000 
per  annum ;  the  general  manager,  who  was  also  bookkeeper,  col- 
lector, arid  entire  ofiice  force,  received  a  salary  of  $2,000  per  an- 
num ;  and  that  the  other  four  persons  on  the  pay  roll  constituted 
the  mechanical  and  laboring  force  of  the  plant.  It  further  showed 
that  for  some  time  past,  by  reason  of  the  exorbitantly  high  rates 
charged  for  insurance,  the  company  had  carried  its  own  insurance 
risk ;  that  the  cost  of  insurance,  if  paid  to  an  insurance  company 
would  be  $431  per  annum;  that  the  average  receipts  of  the  com- 
pany for  the  past  five  years  had  been  $21,385.83  per  annum,  and 
that  the  average  operating  expense  for  the  last  five  years  has  been 
$16,803  per  annum,  making  the  annual  average  net  income  for 
the  past  five  years  $4,583.83. 

The  Commission  found  from  the  evidence  before  it  that  the 

rates  charged  by  appellant  for  gas  were  $1.75  net  per  1,000  cubic 

feet   for   consumers   using   less   than   10,000   cubic  feet,    and 

$1.60  net  per  1,000  cubic  feet  for  consumers  using  more  than 

10,000  cubic  feet.    (The  meaning  of  the  term  "net  gas  rate,"  as 

used  in  this  brief,  is  the  rate  after  deduction  of  amount  allowed 

for  prompt  payment  from  the  gross.  rate.J  Appellant  made  a 
P.U.R.1917C. 
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ndninnim  charge  of  $1  per  month  to  all  consumers  using  600 
cubic  feet  or  less. 

By  the  order  of  the  Commission,  entered  after  a  consideration 
of  the  evidence  before  it,  appellant's  rates  were  fixed  as  follows : 
For  the  first  10,000  cubic  feet  per  month  a  net  rate  of  $1.35  per 
1,000  cubic  feet;  for  all  in. excess  of  10,000  cubic  feet  per  month 
a  net  rate  of  $1.25  per  1,000  cubic  feet,  with  a  minimum  monthly 
charge  of  75  cents. 

After  the  decision  and  order  of  the  Commission  made  in  this 
case  on  February  3,  1915,  the  defendant  therein  filed  its  motion 
for  rehearing,  which  in  due  course  was  overruled.  Thereupon  the 
defendant  therein,  relator  herein,  applied  to  the  circuit  court  of 
Cole  county  for  a  writ  of  review,  assigning  numerous  reasons 
therefor.  The  trial  in  the  circuit  court  resulted  in  a  finding  and 
judgment  against  the  company  and  an  affirmance  of  the  order 
of  the  Commission.  From  that  judgment  the  company  appealed 
to  this  court. 

It  is  important,  however,  that  the  order  of  the  Commission  be 
set  out.  As  to  the  rates  fixed,  the  foregoing  sufficiently  outlines 
the  order,  but  the  important  part  of  the  order  (so  far  as  a  deter- 
mination of  this  controversy  is  concerned)  reads: 

"Order  6.  That  defendant,  Watts  Engineering  Company,  keep 
true  and  correct  records  of  its  total  gross  income  and  total  gross 
operating  expenses  from  month  to  month  and  file  a  monthly  sheet 
with  the  Commission,  duly  verified  by  its  secretary  and  treasurer, 
setting  forth  fully  such  income  and  operating  expenses,  said  re- 
ports to  begin  April  1,  1915,  and  continue  until  otherwise  or- 
dered by  the  Commission. 

"Order  7.  That  the  Commission  hereby  retains  jurisdiction 
of  this  case  and  reserves  the  right  to  modify  the  above-named 
rates  at  any  time  on  its  own  motion,  and  that  complainant  or  de- 
fendant shall  be  at  liberty  at  any  time  after  an  actual  test  of  the 
rates  fixed  herein  has  been  made  to  apply  to  the  Commission  by 
motion  or  supplemental  petition,  upon  such  proof  as  either  may 
desire,  and  upon  reasonable  notice  to  said  complainant  or  defend- 
ant, for  a  modification  or  revision  of  the  rates  herein  prescribed, 
if  foimd  to  be  unreasonable  or  unjust  to  the  public  or  said  defend- 
ant, or  shall  fail  to  provide  a  fair  and  just  return  on  the  fair 
present  value  of  defendant's  property  as  fixed  herein. 
P.U.R.1917C. 
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"Order  8.  That  this  order  shall  take  effect  on  February  25, 
1915,  and  that  the  secretary  of  the  Commission  shall  forthwith 
serve  on  each  of  the  parties  hereto  a  certified  copy  of  this  order 
and  of  the  opinion  filed  herewith." 

This  outlines  the  case. 

Graves,  Ch.  J.,  delivered  the  opinion  of  the  court: 
[1]  If  the  order  made  in  this  case  had  been  one  permanent  in 
character,  the  question  presented  would  be  entirely  different.  But 
such  is  not  the  nature  of  the  order  made  by  the  Public  Service 
Commission,  Our  function  is  to  determine  the  reasonableness  of 
the  order  as  we  find  it.  The  present  order  is  one  made  for  the 
purpose  of  making  a  test,  to  the  end  that  the  real  question  of  a 
reasonable  rate  may  be  ultimately  determined.  The  Public  Serv- 
ice Commission  is  an  administrative  board,  created  by  the  law- 
maker, as  an  arbiter  between  the  general  public  and  the  public 
service  corporations,  and  to  this  end  has  been  given  extensive 
powers  (Laws  1913,  pp.  602  et  seq.),  with  all  its  acts  subject  to 
court  review,  however.  The  fixing  of  rates  is  a  delicate  and  vital 
subject,  when  both  the  public  interest  and  the  interest  of  the 
public  service  corporations  are  considered.  These  corpora- 
tions should  not  be  crushed  by  the  fixing  of  inadequate  rates, 
nor  should  the  public  be  imposed  upon  by  arbitrary  business 
methods  adopted  by  such  corporations,  which  would  increase 
rates.  To  be  more  pointed,  such  corporation  should  not 
be  permitted  to  fix  an  exorbitant  rate  for  their  product  or  service, 
and  then  tie  the  hands  of  the  Public  Service  Commission  by  show- 
ing that  at  those  rates  their  business  is  unprofitable.  A  large  per 
cent  of  profit  on  limited  sale  will  often  not  yield  in  the  aggregate 
as  much  actual  profit  as  a  small  per  cent  of  profit  on  larger  sales. 
The  price  of  a  product  may  be  made  so  high  as  to  preclude  its 
general  use.  These  are  all  vital  questions  for  determination  by 
the  Public  Service  Commission. 

In  the  instant  case  the  evidence  tends  to  show  an  exorbitant 
rate  for  gas  at  Columbia.  It  further  tends  to  show  that  a  reduc- 
tion in  rates  would  increase  the  sales  or  consumption.  Grant  it 
that  there  is  evidence  contra.  N'o  one  knows  .just  what  increase  of 
consumption  might  follow  a  reduced  rate.  This  can  only  be  de- 
termined by  actual  test.    Such  was  the  course  pursued  by  the 
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Public  Service  Conunission  by  the  order  made  in  this  case,  and  it 
is  this  "test"  order  that  we  are  called  upon  to  declare  unreason- 
able. To  say  that  the  Public  Service  Commission  cannot,  under 
the  showing  made  in  this  case,  make  an  order  putting  in  a  test 
rate  as  in  this  case,  would  be  to  sap  the  very  vitals  of  the  Public 
Service  Act 

In  discussing  a  fixed  rate  (as  contradistinguished  from  a  mere 
test  rate)  the  United  States  Supreme  Court,  in  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  loc.  cit.  50,  51,  53  L.  ed.  398,  399,  48 
L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  199,  15  Ann.  Cas. 
1034,  said :  "But  there  may  be  other  cases  where  the  evidence 
as  to  the  probable  result  of  the  rates  in  controversy  would  show 
they  were  so  nearly  adequate  that  nothing  but  a  practical  test 
could  satisfy  the  doubt  as  to  their  suflSciency.  In  this  case  a  slight 
reduction  in  the  estimated  value  of  the  real  estate,  plants,  and 
mains,  as  given  by  the  witnesses  for  complainant,  would  give  a 
6  per  cent  return  upon  the  total  value  of  the  property,  as  above 
stated.  And  again  increased  consumption  at  the  lower  rate 
might  result  in  increased  earnings,  as  the  cost  of  furnishing  the 
gas  would  not  increase  in  proportion  to  the  increased  amount  of 
gas  furnished.  The  elevated  railroads  in  New  York,  when  first 
built,  charged  10  cents  for  each  passenger ;  but,  when  the  rate  was 
reduced  to  5  cents,  it  is  common  knowledge  that  their  receipts 
were  not  cut  in  two,  but  that  from  increased  patronage  the  earn- 
ings increased  from  year  to  year,  and  soon  surpassed  the  highest 
sum  ever  received  upon  the  10-cent  rate." 

There  is  really  no  better  way  to  determine  just  what  eflfect 
lower  rates  will  have  on  a  public  service  business  than  by  an  ac^ 
tual  test. 

Again,  along  the  same  line,  the  United  States  court,  in  Louis- 
viUe  V.  Cumberland  Teleph.  &  Teleg.  Co.  225  U.  S.  430,  56  L.  ed. 
1161,  32  Sup.  Ct.  Rep.  741,  used  this  language:  "But  when  it 
is  remembered  what  clear  evidence  the  court  requires  before  it 
declares  legislation  otherwise  valid  void  on  tliis  ground,  and  when 
it  is  considered  how  speculative  every  figure  is  that  we  have  set 
down  with  delusive  exactness,  we  are  of  opinion  that  the  result  is 
too  near  the  dividing  line  not  to  make  actual  experiment  neces- 
sary." 

The  interests  of  the  public  service  corporation  are  not  thQ 
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only  interests  to  be  conserved  by  the  orders  of  the  Public  Se»  vice 
Commission. 

In  Covington  &  L.  Turnp.  Eoad  Co.  v.  Sandford,  164  U.  S, 
loc.  cit.  596,  41  L.  ed.  566,  17  Sup.  Ct.  Kep.  198 :  "It  cannot 
be  said  that  a  corporation  is  entitled,  as  of  right,  and  without 
reference  to  the  interests  of  the  public,  to  realize  a  given  per  cent 
upon  its  capital  stock.  When  the  question  arises  whether  the  leg- 
islature has  exceeded  its  constitutional  power  in  prescribing  rates 
to  be  charged  by  a  corporation  controlling  a  public  hifijhway, 
stockholders  are  not  the  only  persons  whose  rights  or  interests  are 
to  be  considered.  The  rights  of  the  public  are  not  to  be  ignored. 
It  is  alleged  here  that  the  rates  prescribed  are  unreasonable  and 
unjust  to  the  company  and  its  stockholders.  But  that  involves  an 
inquiry  as  to  what  is  reasonable  and  just  for  the  public.  If  the 
establishing  of  new  lines  of  transportation  should  cause  a  diminu- 
tion in  the  number  of  those  who  need  to  use  a  turnpike  road,  and 
consequently  a  diminution  in  the  tolls  collected,  that  is  not,  in 
itself,  a  sufficient  reason  why  the  corporation,  operating  the  road, 
should  be  allowed  to  maintain  rates  that  would  be  unjust  t^*  those 
who  must  or  do  use  its  property.  The  public  cannot  properly  be 
subjected  to  unreasonable  rates  in  order  simply  that  stockholders 
may  earn  dividends.  The  legislature  has  the  authority  in  every 
ease  where  its  power  has  not  been  restrained  by  contract  to  pro- 
ceed upon  the  ground  that  the  public  may  not  rightfully  be  re- 
quired to  submit  to  unreasonable  exactions  for  the  use  of  a  pub- 
lic highway  established  and  maintained  under  legislative  author- 
ity. If  a  corporation  cannot  maintain  such  a  highway  and  earn 
dividends  for  stockholders,  it  is  a  misfortune  for  it  and  them 
which  the  Constitution  does  not  require  to  be  remedied  by  impos- 
ing unjust  burdens  upon  the  public.  So  that  the  right  of  the  pub- 
lic to  use  the  defendant's  turnpike  upon  payment  of  such  tolls  as 
in  view  of  the  nature  and  value  of  the  service  rendered  by  the  com- 
pany are  reasonable  is  an  element  in  the  general  inquiry  whetlier 
the  rates  established  by  law  are  unjust  and  unreasonable.  That 
inquiry  also  involves  other  considerations,  such,  for  instance,  as 
the  reasonable  cost  of  maintaining  the  road  in  good  condition  for 
public  use,  and  the  amount  that  may  have  been  really  and  neces- 
sarily invested  in  the  enterprise.  In  short,  each  case  must  depend 
upon  its  special  facts;  and  when  a  court,  without  assuming  itself  . 
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to  prescribe  rates,  is  required  to  determine  whether  the  rates  pre- 
scribed by  the  legislature  for  a  corporation  controlling  a  public 
highway  are,  as  an  entirety,  so  unjust  as  to  destroy  the  value  of  its 
property  for  all  the  purposes  for  which  it  was  acquired,  its  duty 
is  to  take  into  consideration  the  interests  both  of  the  public  and  of 
the  owner  of  the  property,  together  with  all  other  circumstances 
that  are  fairly  to  be  considered  in  determining  whether  the  legis- 
lature has,  under  the  guise  of  regulating  rates,  exceeded  its  con- 
stitutional authority,  and  practically  deprived  the.  owner  of  prop- 
erty without  due  process  of  law." 

The  order  made  in  the  instant  case  has  in  view  the  working  out 
of  the  rate  question  at  Columbia  along  those  lines  hereinabove 
suggested.  The  order  and  findings  show  the  value  of  the  invest- 
ment, and  the  expense  of  operation.  It  shows  that  the  plant  has 
capacity  for  increased  production,  if  increased  consumption  could 
be  procured.  The  facts  tend  to  show  that  increased  consumption 
would  most  probably  follow  a  reduction  of  rates.  Under  these 
circumstances  we  do  not  think  that  the  order  involved  here  is  an 
imreasonable  one. 

[2]  II.  The  fact  that  other  cities  of  a  similar  population  were 
procuring  gas  at  a  much  less  rate  is  some  evidence  of  the  fact  that 
the  rates  charged  in  Columbia  were  unreasonable.  We  think  the 
doctrine  well  announced  in  Public  Service  Gas  Co.  v.  Public  Util- 
ity Comrs.  84  N.  J.  L.  loc.  cit.  474,  475,  87  Atl.  651 :  "In  deter- 
mining the  justice  and  reasonableness  of  rates,  perhaps  no  better 
test  can  ordinarily  be  found  than  the  rates  customarily  charged 
in  localities  similarly  situated,  although  we  do  not  say  that  even 
that  test  is  infallible.  A  table  printed  in  one  of  the  briefs  shows 
that,  while, in  some  municipalities  with  a  population  no  larger 
than  that  of  the  Passaic  district  the  charge  is  less  than  90  cents, 
in  others  it  is  as  high  or  higher.  Upon  the  whole  we  find  no  rea- 
son in  the  rates  charged  elsewhere  to  believe  that  90  cents  is  too 
high  for  a  community  with  the  population  of  the  Passaic  district. 
!N^or  do  we  find  the  charge  too  low  when  compared  with  other 
municipalities.  As  a  business  question,  the  price  seems  within 
the  bounds  of  a  fair  chance." 

The  proof  in  that  case  took  very  much  the  lines  in  this  case. 
The  evidence  there  showed  the  rates  for  gas  given  to  other  com- 
munities and  the  populations  thereof.  The  showing  made  in  the 
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instant  case  in  this  respect  was  amply  sufficient  to  support  the 
character  of  the  order  here  made.  The  order  was  not  an  unrea- 
sonable one  on  the  showing  made,  and  the  judgment  of  the  cir- 
cuit court,  which  sustained  the  order,  should  be  and  is  affirmed. 
It  after  the  test  the  rate  is  found  to  be  too  low,  the  matter  can  be 
corrected  by  the  Public  Service  Commission. 

Faris,  Blair,  and  Revelle,  JJ.,  concur. 

Bond  and  Walker,  JJ.,  dissent 

Rehearing  denied  January  17,  1917. 

Woodson,  J.,  dissenting: 

I.  There  are  but  two  legal  propositions  here  presented  for  de- 
termination ;  and  the  first  is  stated  by  counsel  for  the  company  ia 
this  language:  "The  reasMiableness  of  the  rates  charged  by  a 
public  utility  corporation  cannot  be  determined  by'  a  comparison 
with  rates  charged  elsewhere,  unless  it  is  made  to  appear  that 
all  the  conditions  and  circumstances  under  which  the  service  is^ 
rendered  are  the  same,  and  that  the  rates  are  remunerative.*' 

There  is  no  pretense  that  the  facts  and  circumstances  under 
which  the  appellant  manufactured  and  distributed  gas  were  the 
same  as  those  under  which  the  companies  in  the  other  cities  men- 
tioned manufacture  and  distribute  the  same  product.  For  that 
reason  counsel  for  appellant  insist  that  the  comparison  of  rates^ 
mentioned  made  by  the  Commission  was  erroneous. 

There  can  be  no  doubt  but  what  that  ruling  of  the  Commission^ 
as  well  as  that  of  the  circuit  court,  was  improper.  We  know  from 
observation  and  common  knowledge  that  the  cost  of  producing  an 
article  greatly  varies,  according  to  the  facts  and  circumstances 
surrounding  the  parties  making  the  production. 

While  the  complainant  introduces  evidence  tending  to  show 
that  coal  was  cheaper  at  Columbia  than  in  some  other  parts  of 
the  state,  and  that  the  cost  and  expense  of  laying  gas  pipe  in  that 
city  was  less  expensive  than  it  was  in  the  city  of  Hannibal,  yet 
they  by  no  means  cover  all  the  facts  and  circumstances  involved 
in  the  manufacture  and  distribution  of  gas.  They  constitute  but 
a  small  percentage  of  the  facts,  and  their  cost  by  no  means  con- 
stitutes the  bulk  of  the  cost  of  such  production,  or,  at  least,  in  the- 
absence  of  all  evidence  on  that  subject,  neither  the  Commission 

nor  the  court  has  any  authority  to  so  presume.  All  such  fact* 
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and  circumstances  must  be  established  by  evidence  before  such  a 
comparison  can  be  legally  made  as  a  basis  for  or  element  in  an 
order  reducing  the  prices  to  be  charged  for  the  gas  furnished  to 
the  consumer. 

Moreover,  should  it  be  conceded  that  the  cost  of  production  by 
all  of  said  companies  was  the  same,  yet  that  showing  of  itself 
would  not  warrant  a  reduction  of  appellant's  rates,  without  the 
evidence  should  further  show  that  the  rates  charged  by  said  other 
companies  produced  a  reasonable  remuneration  for  the  capital  in- 
vested by  them.  This  is  true,  for  the  reason  that  gas  companies, 
like  many  other  corporations,  do  not  earn  a  sufficient  sum  to  pay 
expenses  of  operation,  much  less  to  pay  a  reasonable  percentage  on 
the  investment  The  following  authorities  so  hold :  Chicago  & 
N.  W.  E.  Co.  v.  Dey  (C.  C.)  1  L.RA.  744,  2  Inters.  Com.  Rep. 
325,  35  Fed.  866 ;  Ames  v.  Union  P.  R.  Co.  (C.  C.)  64  Fed.  loc. 
cit  188;  Smyth  v.  Ames,  169  U.  S.  loc.  cit.  528,  42  L.  ed.  819,  18 
Sup.  Ct  Rep.  418;  Re  Arkansas  Rate  Cases  (C.  C.)  187  Fed. 
290. 

II.  Appellant's  second  contention  is  that  the  schedule  of  rates 
to  be  charged  by  relator,  as  fixed  by  the  order  of  the  Public  Serv- 
ice Commission,  is  unreasonable,  imjust,  confiscatory,  and  con- 
sequently deprives  relator  of  his  property  without  just  compensa- 
tion. In  order  to  fully  understand  this  contention  as  applied  to 
this  case,  it  becomes  necessary  for  us  to  briefly  state  the  evidence 
bearing  on  this  point. 

The  evidence  tended  to  show,  and  the  Commission  found,  that 
the  value  of  the  property  of  the  company  was  $77,000.  This  val- 
uation does  not  include  the  value  of  $10,124  of  the  coal  gas  plants 
the  company  owns,  but  not  in  use  in  the  production  of  gas,  but,  as 
counsel  does  not  insist  upon  having  that  value  added  to  that  fixed 
by  the  Commission,  we  will  pass  it  by.  The  Commission  found 
that  the  company  was  entitled  annually  to  3  per  cent  of  the  value 
of  the  property  for  depreciation,  repairs,  the  upkeep  of  the  plant, 
etc.,  and  7.5  per  cent  interest  on  the  investment,  equaling  a  total 
of  10.5  per  cent.  The  average  annual  gross  receipts  of  the  com- 
pany for  the  last  six  years  were  $21,386.83,  and  the  average  an- 
nual operating  expenses  during  the  last  five  years  were  $16,803. 
The  net  annual  receipts  of  the  company  during  that  period  were 
$4,583.83,  or  less  than  6  per  cent  on  the  money  invested,  $77,000. 
P.U.R.1917C.  38 
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Deducting  the  3  per  cent  for  depreciation,  etc.,  from  the  net  in- 
come, $4,583.83,  leaves  a  net  annual  income  on  the  investment  of 
only  $2,273.83,  or  les^  than  3  per  cent  per  annum,  being  only  40 
per  cent  of  the  income  the  company  was  entitled  to  as  fixed  by  the 
Commission,  7.5  per  cent.  In  other  words,  the  Commission  de- 
clared that  the  company  was  entitled  to  an  annual  net  income  of 
$8,085,  and  it  found  that  the  company  is  now  earning  at  its  old 
rates  only  $4,593.83  net.  It  therefore  follows  from  the  Commis- 
sion's own  findings  that  the  company  is  entitled  to  earn  76  per 
cent  more  than  its  present  net  income. 

Notwithstanding  those  figures,  the  Commission  ordered  a  re- 
duction of  the  rates  of  the  company  now  charged  for  gas  from 
$1.75  net  to  consumers  using  less  than  10,000  cubic  feet  per 
month  to  $1.35  net,  and  from  $1.60  net  to  consumers  using  over 
10,000  cubic  feet  per  month  to  $1.26  net,  equaling  a  reduction  of 
its  present  aggregate  rates  to  a  fraction  more  than  20  per  cent, 
and  if  we  deduct  this  20  per  cent,  $454.76,  from  the  present  an- 
nual net  income  on  the  investment  of  the  company,  $2,273.83, 
then  its  net  annual  income  on  investment  will  be  only  $1,819.07. 
And  the  only  reason  assigned  or  shown  by  the  evidence  for  said 
reduction  of  rates  is  the  testimony  of  the  following  witnesses, 
which  is  as  follows : 

Mr.  Babb,  witness  for  complainant,  testified  that  he  delayed 
putting  gas  into  his  house  for  two  years  on  account  of  the  high 
rates  and  the  high  minimum  charge  of  $1  per  month.  He  also 
testified  that,  in  his  opinion,  the  lowering  of  the  rates  and  the 
minimum  charge  per  month  would  materially  increase  the  num- 
ber of  consumers. 

Colonel  Stewart,  a  witness  for  complainant,  testified  that  there 
would  unquestionably  be  a  much  gi-eater  number  of  consumers  if 
the  gas  rates  were  reduced. 

W.  J.  Sheppard,  witness  for  complainant,  testified  that  the  re- 
duction of  rates  at  Columbia  would,  in  his  opinion,  materially  in- 
crease the  business  of  the  company. 

To  say  nothing  of  the  evidence  introduced  by  the  company  tend- 
ing to  show  a  reduction  in  the  rates  to  be  charged  for  gas  would 
not  increase  its  net  income,  yet  it  was  upon  the  foregoing  vague 
and  speculative  testimony  of  those  witnesses  that  the  Coimnission 
found  that  the  reduction  of  the  rates  mentioned  would  increase 
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the  bufliBCSs  of  the  company,  but  how  much  no  witness  stated,  nor 
-did  the  Commission  attempt  to  ascertain  or  fix  the  percentage  of 
increase  of  the  earnings  of  the  company  would  be,  if  any,  caused 
by  said  reduction  of  rates-  However,  by  implication  it  must  have 
been  sufficient  to  not  only  overcome  the  large  difference  between 
the  sum  the  company  was  entitled  to  receive  on  its  investment  and 
the  siun  it  was  actually  receiving  under  the  old  rates,  but  also  to 
80  increase  the  volume  of  its  business  as  to  enable  it  to  pay  the 
S  per  cent  net  for  depreciation,  etc.,  and  the  7.5  per  cent  net  on 
its  investment,  equaling  10.5  per  cent  net,  amounting,  as  before 
shown,  to  the  sum  of  $8,065  as  against  its  present  net  income  of 
$4,583.83,  which  would  practically  double  its  annual  net  income. 
In  order  to  accomplish  this  result,  the  company  would  have  to 
practically  double  the  volume  of  its  business,  with  but  a  small 
proportional  percentage  of  increase  in  the  cost  of  production ;  the 
exact  amount  and  percentage  of  each  I  have  not  figured. 

In  the  case  of  the  Chicago,  B.  &  Q.  R.  Co.  v.  Public  Service 
Commission,  266  Mo.  333,  P.U.R.1916B,  367,  181  S.  W.  61,  it 
was  held  that  such  vague  and  speculative  evidence  as  that  before 
mentioned  was  insufficient  to  support  a  similar  order  of  the  Com- 
mission. But,  independent  of  any  authority  upon  that  subject,  it 
seems  to  me  that  common  sense  would  dictate  a  contrary  conclu- 
sion to  be  drawn  therefrom,  especially  in  the  light  of  the  facts  that 
Columbia  has  a  population  of  only  9,662,  having  only  one  manu- 
facturing plant  of  any  importance,  the  greatest  consumers  of  gas, 
and  was  (grating  its  own  independent  electrical  plant,  thereby 
greatly  lessening  the  demand  for  illuminating  gas. 

Under  this  state  of  facts,  we  fully  concur  with  the  contention 
of  counsel  for  the  company  that  the  rates  fixed  by  the  Conmiission 
are  unreasonable,  unjust,  and  confiscatory,  and,  if  enforced, 
would,  under  the  state  and  Federal  Constitutions,  deprive  it  of 
its  property  without  just  compensation.  So  hold  the  following 
cases,  cited  by  counsel,  all  of  which,  and  many  others,  we  had  oc- 
casion to  examine  and  consider  in  the  case  of  White  v.  Delano,  — 
Mo.  — ,  191  S.  W.  1012,  handed  down  at  the  present  sitting  of  the 
court;  Chicago  &  N.  W.  R.  Co.  v.  Dey,  1  L.R.A.  744,  2  Inters. 
Com.  Rep.  325,  35  Fed.  866,  881 ;  Smyth  v.  Ames,  169  XJ.  S.  466, 
42  L.  ed.  819, 18  Sup.  Ct.  Rep.  418 ;  Seaboard  Air  Line  R.  Co.  v. 
Railroad  Commission  (C.  C.)  155  Fed.  792 ;  Buel  v.  Chicago,  M. 
P.U.R.1917C. 
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&  St  P.  R  Co.  1  Wis.  E.  C.  K.  324;  Milwaukee  Electric  R.  & 
Light  Co.  V.  Milwaukee  (C.  C.)  87  Fed.  577;  Rochester  v.  New 
York  State  R.  Co.  (N.  Y.  P.  S.  C.  2d  Dist.)  P.U.R.1915A, 
1095;  Cumberland  Teleph.  &  Teleg.  Co.  v.  Louisville  (C.  C.) 
187  Fed.  637 ;  Coal  &  Coke  R.  Co.  v.  Conley,  67  W.  Va.  129,  67 
S.  E.  613. 

Counsel  for  the  Commission  present  the  four  following  l^al 
propositions  for  decision,  viz.: 

"(1)  The  right  of  a  corporation  to  earn  a  fair  return  upon  its 
investment  is  qualified  by  the  proviso  that  in  no  event  shall  the 
company  be  permitted  to  charge  the  consumer  more  than  the  serv- 
ice is  reasonably  worth. 

"(2)  In  fixing  just  and  reasonable  rates,  it  is  proper  to  con- 
sider the  probability  that  increased  consumption  at  the  lower  rate 
may  result  in  increased  earnings. 

"(3)  In  determining  just  and  reasonable  rates  for  service  of  a 
public  utility,  comparison  with  rates  customarily  charged  in  lo- 
calities similarly  situated  is  a  proper  test. 

"(4)  The  utility  corporation  assumes  the  risk  of  its  invest- 
ment, and  no  return  whatever  is  guaranteed  to  it." 

That  those  statements  are  correct,  abstract  legal  propositions,  as 
shown  by  the  many  authorities  cited  in  support  thereof,  no  one 
will  question ;  but  the  facts  of  this  case  are  such^  as  disclosed  by 
this  record,  they  do  not  warrant  their  application  to  it 

The  majority  opinion  seems  to  proceed  upon  the  theory  that, 
because  the  order  of  the  Conunission  fixing  the  unjust  and  confis- 
catory rates  mentioned  is  temporary  in  character,  and  not  perma- 
nent, therefore  it  should  be  upheld.  In  reply  to  that  I  wish  to 
state  that  I  know  of  no  law  or  morals  which  authorizes  the  Com- 
mission to  take  the  property  of  this  company  for  public  use  for 
any  period  of  time,  however  long  or  short,  without  just  compensa- 
tion. That  such  has  been  done  in  this  case  there  is  no  question, 
which  clearly  violates  both  the  state  and  Federal  Constitutions. 
State  V.  Lange  Canning  Co.  164  Wis.  228,  L.RA.  — ,  — ,  157  N. 
W.  777. 

There  is  a  class  of  cases  which  hold,  and  properly  so,  that  where 

upon  the  face  of  the  entire  record  it  appears  in  all  probability  that 

a  public  service  corporation  is  charging  and  collecting  exorbitant 

and  imreasonable  rates  for  the  service  performed,  the  Commis- 
P.U.R.1917C. 
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sion  may  make  a  temporary  order  lowering  the  rates  to  such 
figures  as  it  believes  to  be  reasonable,  and  require  the  company  to 
keep  an  accurate  account  of  its  receipts  and  expenditures  during 
the  existence  of  said  order,  and  determine  therefrom  whether  in 
fact  said  rates  are  reasonable  or  not ;  and  if  by  that  means  they 
are  found  to  be  reasonable,  then  the  rates  may  be  restored  or 
raised  to  a  figure  that  will  yield  a  reasonable  remuneration  upon 
the  capital  invested  in  the  business.  Missouri  P.  R.  Co.  v.  Public 
Service  Commission,  decided  by  this  court  at  its  last  sitting,  but 
not  yet  officially  reported.  But  that  is  not  this  case.  Here  the 
Commission  has  found  from  the  evidence  that  at  the  old  rates  the 
company  is  not  earning  but  about  one  half  of  what  is  a  reasonable 
remuneration  on  the  capital  invested.  And  in  the  class  of  cases 
mentioned  the  order  generally  permits  the  company  to  collect  and 
retain  the  proceds  of  the  old  rates  until  it  can  be  ascertained 
whether  or  not  the  new  rates  are  reasonable.  If  found  to  be  rea- 
sonable, then  the  company  must  refund  to  its  patrons  the  differ- 
ence between  the  old  and  the  new  rates ;  but  if  found  to  be  unrea- 
sonably low,  under  this  order,  then  the  company  cannot  recuperate 
its  loss,  and  consequently  to  that  extent  its  property  has  been  con- 
fiscated. So  hold  the  authorities  before  cited. 
I  therefore  dissent. 


NEBRASKA  SUPRE!^fE  COURT. 

STATE  EX  REL.  NEBEASKA  STATE  RAILWAY  COM- 
MISSION 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY. 

[No.  19004.] 
(_  Neb.  — ,  181  N.  W.  270.) 

Statut€8'^ConMruction^  Avoiding  conflict  with  Constitution. 

1.  A  statute  susceptible  of  a  reasonable  construction  avoiding  a  con- 
flict with  the  Constitution  should  be  so  construed.. 

ConsiUutional  law  ^  Due  process —>  Equal  protection  of  laws^Car^ 
riers  to  maintain  telephone  in  stations,  etc. 

2.  The  statute  requiring  common  carriers  to  furnish  adequate  tele- 
phone connections  between  their  oflSces,  buildings,  and  grounds,  and  the 

Headnotes  by  the  CouBT. 
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local  telephone  exchange,  provides  for  a  notice  and  a  hearing  before  the 
State  Railway  Commission  as  to  the  reasonableness  of  such  requirement, 
and  is  not  unconstitutional  as  depriving  the  carrier  of  its  property 
without  due  process  of  law  or  as  denying  it  the  equal  protection  of  the 
laws.  Rev.  Stat.  1913,  §§  6988-5990;  Laws  1909,  chap.  106,  §§  1-3. 
Orders  ^^  Findings  ^  Presumption  of  support  by  evidence. 

3.  On  application  for  mandamus  to  enforce  an  order  of  the  State 
Railway  Commission,  jurisdiction  having  been  acquired  and  no  appeal 
having  been  taken,  it  will  be  presumed  that  the  findings  of  the  Com- 
mission were  sustained  by  the  evidence. 

Statutes  —  Enactment  —  Validity, 

4.  The  failure  of  the  presiding  officer  of  the  senate  to  sign  a  bill, 
which  was  afterwards  approved  by  the  governor,  and  which  the  journal 
of  the  senate  shows  passed  the  senate  by  the  constitutional  majority, 
does  not  affect  the  validity  of  the  act.     Taylor  v.  Wilson,  17  Neb.  88. 

[December  29,  1916.] 

Appeal  from  a  judgment  of  the  District  Court  of  Lancaster 
County,  Stewart,  Judge,  awarding  a  peremptory  writ  of  manda- 
mus requiring  defendant  railroad  to  comply  wutli  r.n  order  of  the 
Nebraska  State  Railway  Commission  directing  the  maintenance 
of  telephone  connections  in  a  station ;  affirmed. 

Appearances:  J.  A.  C.  Kennedy  and  Yale  C.  Holland,  both  of 
Omaha,  for  appellant;  the  iTttorney  General  for  appellee. 

Rose,  J.,  delivered  the  opinion  of  the  court : 

The  Nebraska  State  Railway  Commission,  relator,  applied  to 
the  district  court  for  a  peremptory  writ  of  mandamus  requiring 
the  Missouri  Pacific  Railway  Company,  respondent,  to  provide 
telephone  service  in  the  station  at  Panama  in  compliance  with  an 
order  made  by  relator  under  a  statute  providing: 

"Every  railway  company,  express  company  or  telegraph  com- 
pany doing  business  in  this  state  shall  furnish  reasonably  ade- 
quate telephone  connections  between  its  offices,  buildings  and 
grounds,  and  the  public  telephone  exchanges  operated  in  the  towns 
w^here  the  same  are  located." 

"The  State  Railway  Commission  is  hereby  authorized  and  em- 
powered to  require  and  compel  the  furnishing  of  such  service. 
Upon  complaint  to  the  Railway  Commission  of  Nebraska  that  any 
telephonic  service  with  any  railroad,  telegraph  or  express  com- 
pany's buildings,  offices  or  grounds  is  inadequate  or  in  any  respect 
unreasonably  or  unjustly  discriminatory  or  that  such  service  can- 
P.U.R.1917C. 
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not  be -had,  it  shall  be  the  duty  of  the  Commission  to  investigate 
the  same,  and  if  upon  investigation  the  Commission  shall  find  that 
any  telephonic  service  is  inadequate  or  unreasonably  or  unjustly 
discriminatory  or  that  such  service  cannot  be  had,  it  shall  deter- 
mine and  by  order  fix  a  reasonable  regulation,  practice  or  service 
to  be  installed,  imposed,  observed  and  operated  in  the  future." 
Rev.  Stat  1913,  §§  5988,  5989;  Laws  1909,  chap.  106,  §§  1,  2. 

Eespondent  resisted  the  application  for  the  writ  on  the  ground 
that  the  act  is  unconstitutional  as  denying  respondent  the  equal 
protection  of  the  laws,  and  as  depriving  it  of  property  without  due 
process  of  law.  The  trial  court  upheld  the  act  and  allowed  the 
writ.    Respondent  has  appealed. 

[1]  It  is  argued  that  respondent  is  required  by  the  act  to  fur- 
nish telephone  connections  between  its  offices,  buildings,  and 
grounds,  and  the  local  telephone  exchange,  without  regard  to  ne- 
cessity or  expense;  and  Missouri  P.  R.  Co.  v.  Nebraska,  217  U.  S. 
196,  57  L.  ed.  727,  30  Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989,  is 
cited  to  sustain  the  position  thus  taken.  The  reasons  for  con- 
demning the  act  assailed  in  that  case  are  not  applicable  to  the 
legislation  now  under  consideration.  Respondent's  construction 
of  the  enactment  relating  to  telephones  is  not  the  only  one  of 
which  the  act  is  susceptible.  There  is  a  reasonable  interpretation 
which  will  avoid  a  conflict  with  the  Constitution,  and  it  should  be 
adopted.  State  ex  rel.  Martin  v.  Howard,  96  Neb.  278,  291,  147 
X.  W.  689;  Gaster  v.  Gaster,  92  Neb.  6,  10,  137  N.  W.  900; 
State  ex  rel.  Hastings  v.  Smith,  35  Neb.  13,  24,  16  L.R.A.  791, 
52  N.  W.  700.  The  l^slation  authorizes  the  State  Railway 
Commission  to  exact  the  service  described  in  the  act  There  is  no 
penalty  prescribed  except  for  a  failure  to  perform  a  service  or- 
dered by  the  State  Railway  Commission. 

The  act  seems  to  contemplate  the  right  to  be  heard  before  that 
body  and  the  determination  by  it  of  the  reasonableness  of  the  serv- 
ice. This  interpretation  is  a  reasonable  one  and  avoids  a  con- 
flict with  the  Constitution.  Under  the  act  thus  construed  respond- 
ent had  a  hearing  before  the  State  Railway  Commission  and 
was  ordered  to  install  a  telephone  at  Panama. 

[2,  8]  Does  the  order  deprive  respondent  of  its  property  with- 
out due  process  of  law  or  deny  it  the  equal  protection  of  the  laws  t 
Respondent  contends  that  the  service  required  is  not  essential  to 
P.U.R.1917C. 
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the  proper  operation  of  the  railroad  as  a  common  carrier  of  per- 
sons and  property,  and  that  the  nse  of  a  telephone  would  be  a 
mere  accommodation  to  the  inhabitants  of  the  village  at  the  ex- 
pense of  respondent  without  benefit  to  it.  The  duties  of  a  c(Mn- 
mon  carrier  are  not  limited  to  the  actual  transportation  of  per- 
sons and  property.  There  are  other  obligations  incidental  to  the 
principal  duties.  *  The  furnishing  of  adequate  facilities  for  the 
transaction  of  public  business  is  a  function  of  a  common  car- 
rien  It  may  be  required  to  establish  stations  at  proper  places. 
Minneapolis  &  St  t.  R.  Co.  v.  Minnesota,  193  U.  S.  53,  48  L. 
cd.  614,  24  Sup.  Ct  Eep.  396.  The  duty  to  provide  adequate  fa- 
cilities is  not  performed  by  supplying  a  minimum  of  service.  The 
state  may,  within  proper  limits,  require  a  carrier  to  furnish  fa- 
cilities for  the  convenience  and  comfort  of  the  traveling  public. 
Missouri  P.  E.  Co.  v.  Kansas,  216  U.  S.  262,  280,  54  L.  ed.  472, 
480,  30  Sup.  Ct.  Eep.  330,  Atlantic  Coast  Line  E.  Co.  v.  North 
Carolina  Corp.  Commission,  206  IT.  S.  1,  51  L.  ed.  933,  27  Sup. 
Ct  Eep.  585,  11  Aim.  Cas.  398.  The  telephone  is  in  general  use 
as  a  factor  in  the  transaction  of  public  business,  and  a  statute  re- 
quiring a  railroad  company  to  connect  a  station  with  a  local  tele- 
phone exchange  for  the  convenience  of  shippers  and  passengers 
does  not  go  beyond  the  incidental  duties  of  a  common  carrier. 
Atchison,  T.  &  S.  F.  E.  Co.  v.  State,  23  Okla.  210,  21  L.E.A. 
(N.S.)  908, 100  Pac.  11.  The  evidence  in  the  present  case  tends 
to  show  that  the  telephone  is  a  necessary  facility  for  the  proper 
performance  of  respondent's  duties  as  a  common  carrier.  WTiile 
the  element  of  expense  should  be  considered  in  determining  the 
reasonableness  of  the  requirement,  it  is  not  necessarily  control- 
ling. Missouri  P.  E.  Co.  v.  Kansas,  216  U.  S.  262,  54  L.  ed.  472, 
30  Sup.  Ct  Eep.  330;  Atlantic  Coast  Line  E.  Co.  v.  North  Car- 
olina Corp.  Commission,  206  U.  S.  1,  26,  51  L.  ed.  933,  945,  27 
Sup.  Ct  Eep.  595, 11  Ann.  Cas.  398.  In  the  case  last  cited  it  was 
said:  "As  the  primal  duty  of  a  carrier  is  to  furnish  adequate 
facilities  to  the  public,  that  duty  may  ...  be  ccHnpelled,  al- 
though by  doing  so  as  an  incident  some  pecuniary  loss  from  ren- 
dering such  service  may  result." 

The  statute  under  which  the  State  Eailway  Commission  acted 
is  not  unconstitutional.  That  body  had  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties  affected  by  the  order.    The  statute 
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not  only  gave  respondent  the  right  to  be  heard,  but  authorized  an 
appeal  to  the  district  court.  Laws  1907,  chap.  90,  §  7.  The 
proof  does  not  show  that  an  appeal  was  taken.  Under  such  cir- 
cumstances it  will  be  presumed,  in  an  action  for  mandamus  to  en- 
force the  order,  that  the  findings  of  the  State  Railway  Commis- 
sion were  sustained  by  the  evidence.  In  resisting  the  application 
for  the  writ,  respondent  has  not  shown  that  the  requirement  was 
unreasonable  or  confiscatory. 

The  conclusion  is  that  the  order  is  not  unconstitutional  as  de- 
priving respondent  of  its  property  without  due  process  of  law  or 
as  denying  it  the  equal  protection  of  the  laws.  Missouri  P.  R. 
Co.  V.  Nebraska,  217  U.  S.  196,  54  L.  ed.  727,  30  Sup.  Ct.  Rep. 
461,  18  Ann.  Cas.  989,  relied  upon  by  respondent,  is  not  control- 
ling here.  It  was  there  held  that  an  act  requiring  every  railroad 
company  to  construct  switch  tracks  to  elevators  adjacent  to  the 
right  of  way  was  unconstitutional,  because  it  required  the  carrier 
to  construct  a  switch  at  its  own  expense,  upon  demand  of  an  ele- 
vator owner,  without  a  perliminary  hearing  as  to  reasonable- 
ness or  necessity,  under  a  severe  penalty  for  noncompliance  with 
the  denmnd.  Moreover,  the  Supreme  Court  of  the  United  States 
indicated  that  the  service  required  by  the  elevator  statute  was  not 
incidental  to  the  duties  of  a  common  carrier,  but  was  a  service  for 
the  benefit  of  a  private  individual  or  a  corporation,  and  not  for  the 
general  public. 

[4]  Respondent  also  contends  that  the  act  now  under  consider- 
ation is  unconstitutional  because  the  enrolled  bill  was  not  signed 
by  the  presiding  officer  of  the  senate.  Const  art.  3,  §  11.  This 
question  is  settled  adversely  to  respondent  by  former  decisions.  It 
has  been  held :  "The  failure  of  the  presiding  officer  of  the  senate 
to  sign  a  bill,  which  was  afterwards  approved  by  the  governor,  and 
which  the  journal  of  the  senate  shows  passed  the  senate  by  the 
constitutional  majority,  does  not  affect  the  validity  of  the  act." 
Cottrell  v.  State,  9  Neb.  125,  1  N.  W.  1008;  Taylor  v.  Wilson, 
17  Neb.  88,  22  N.  W.  119. 

The  judgment  is  therefore  affirmed. 
P.U.R.1917C. 
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NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY   COMMISSIONERS. 

BRADLEY  BEACH 

MONMOUTH  COUNTY  WATER  COMPANY. 

Rates —' Minimum  charge —- Several  huildings  on  one  lot  —  Separate 
fatniliea, 

1.  A  minimum  charge  may  be  made  for  each  building  or  portion 
of  a  building  occupied  by  a  separate  family,  but  no  additional  charge 
should  be  made  for  a  garage,  stable,  or  other  building  used  in  connec- 
tion with  a  residence. 

Service  ^  Meters  ^  Service  connections  *^  Several  huildings  on  one  lot. 

2.  Each  building  facing  on  the  street  may  be  required  to  have  a 
separate  service  pipe,  but  a  building  located  on  the  rear  of  an  interior 
(not  a  corner)  lot  may  be  served  through  the  same  meter  and  service 
furnishing  the  front  building. 

Rates  ^  Metered   or  flat   rates  *^  Franchise*^  Water  ^Building   pur' 
poses, 

3.  Under  a  franchise  requiring  the  utility  to  furnish  metered  service 
for  "all  water  used  by  private  consumers,"  and  making  no  reference 
to  any  right  to  charge  a  flat  rate  for  any  purpose,  the  utili^  should 
allow  builders  who  desire  to  take  water  for  building  purposes,  the  option 
of  taking  such  water  on  the  established  flat-rate  basis  or  through  a 
meter. 

Service  —  Meters  —  Temporary  use  —  Deposit  —  Installation  charge, 

4.  A  builder  desiring  metered  water  service  for  building  purposes 
may  be  required  to  make  a  deposit  to  insure  return  of  the  meter  in  good 
order;  to  pay  for  installing  and  removing  the  meter;  and  to  pay  for  re- 
pairs to  the  meter  where  repairs  are  needed. 

Service— 'Extensions— 'Franchise  stipulation,  ■* 

5.  A  utility  is  under  no  contract  obligation  to  lay  pipes  and  mains 
in  all  streets  and  alleys  of  a  town  to  serve  the  inhabitant^  by  reason 
of  its  acceptance  of  a  franchise  containing  a  clause  that  the  company 
had  applied  to  the  municipal  authorities  "for  permission  to  lay  its 
water  mains  along  and  through  all  the  streets  and  alleys  of  the  borough 
that  are  now  or  may  hereafter  be  opened  or  extended  for  the  purposes 
of  supplying  the  borough  and  its  inhabitants  with  water." 

Service  —  Extensions  —  Application  —  Sufflciency, 

8.  An  application  for  an  extension  of  service  must  specifically  set 
forth  the  improvement  demanded,  and  be  accompanied  with  proof  of  all 
the  statutory  requirements  upon  which  the  Commission  is  authorized  to 
order  extensions. 
Service  —  Meters  —  Repairs  —  Liability  of  consumer, 

7.  A  consumer  may  be  required  to  pay  the  cost  of  repairing  a  meter 


where  damage  occurs  through  his  fault  or  neglect. 
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Payment  ~'Di9C9ntinuino  service  for  nonpoymenf  —  JPee  for  turning 
on  water. 

8.  A  water  utility  may  discontinue  service  for  nonpayment,  and 
impose  a  charge  of  $1  for  turning  on  the  water  after  it  has  been  dis- 
continued. 

Service  —  Charge  for  turning  on  water  —  Amount, 

9.  A  charge  of  $1  for  turning  on  water  that  was  turned  off  at 
the  consimier's  request  is  reasonable. 

Service  ^  Discontinuance  ^  Misappropriation  of  tcater, 

10.  A  water  utility  may  discontinue  service  to  a  house  from  which 
water  is  being  supplied  to  an  adjoining  lot  for  building  purposes,  al- 
though the  water  passes  through  the  meters;  since  a  utility  has  a  legal 
right  to  establish  a  regulation  providing  that  service  may  be  discon- 
tinued for  the  use  of  water  for  any  other  property  or  purpose  than  that 
described  in  the  application. 

Service— 'Waters  Fire    hydrants -^  Munit^pal    sprinhiing    require' 
ments, 

11.  A  water  utility  may  safeguard  the  fire-protection  system  by 
refusing  to  allow  hydrants  to  be  used  for  purposes  other  than  fire, 
where  proper  and  sufficient  water  cranes  are  furnished  by  the  utility 
to  meet  mun.  Jpal  sprinkling  requirements. 

(February  27,  1917.] 

Complaint  against  certain  rules  and  practices  of  defendant 
water  company;  rulings  on  minimum  charge;  service  connec- 
tions for  buildings  on  one  lot ;  flat  rates ;  franchise  obligation  to 
extend  service;  deposit  for  temporary  use  of  meter;  liability  of 
consumer  for  damage  to  meter;  discontinuance  of  service;  recon- 
nectipn  charge ;  regulating  use  of  fire  hydrants. 

Appearances :  Ward  Kremer  for  complainant ;  Durand,  Ivins, 
&  Carton  for  the  company. 

By  the  Commission:  The  borough  of  Bradley  Beach  alleges 
certain  rules,  regulations,  and  practices  of  the  Monmouth  County 
Water  Company  are  unjust  and  unreasonable. 

A  number  of  charges  are  made,  and  to  avoid  confusion  we  will 
consider  them  seriatim,  in  the  order  made. 

[1,  2]  1.  That  it  is  the  custom  of  the  company  where  there 
are  two  or  more  houses  on  one  lot  to  insist  upon  the  installation  of 
a  water  meter  for  each  house  and  upon  the  payment  for  the  use 
of  each  meter  a  minimum  charge  of  $6.50  (should  read  $6),  all 
being  owned  by  the  same  person. 

The  custom  of  the  company  in  cases  where  there  are  two  or 

more  houses  on  one  lot  is  to  require  each  house  facing  the  street 
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to  connect  with  the  water  mains  by  independent  service  pipe,  each 
house  being  supplied  with  water  through  4i  separate  meter  and  un- 
der a  separate  minimum  charge.  Where  but  one  house  faces  the 
street  and  one  or  more  houses  are  in  the  rear  of  the  front  house^ 
the  company's  custom  is  to  require  that  a  separate  service  pipe  be 
installed  from  each  house  to  the  water  main;  when  this  is  not 
done,  and  the  two  or  more  houses  are  supplied  with  water  through 
the  same  service  pipe  and  meter,  the  company  makes  a  minimum 
charge  of  $6  for  each  house  so  supplied. 

Ormond  P.  Taylor  testified  that  he  was  the  owner  of  two 
houses  on  the  comer  of  Madison  and  Briuley  avenues,  that  a 
house  having  about  six  rooms  was  formerly  located  on  the  corner 
but  was  removed  to  the  rear  end  of  ihe  lot  and  turned  around  so 
as  to  face  the  side  street,  and  that  a  new  house  was  constructed  on 
the  old  site,  having  about  eight  rooms.  The  service  pipe  to  the 
old  house  was  connected  to  the  main  in  Brinley  avenue,  and,  when 
the  old  house  was  removed,  the  service  pipe  was  extended  to  'the 
new  location  and  a  branch  made  to  the  new  house,  all  inside  of  the 
lot.  A  meter  was  installed  in  each  house  and  a  minimum  charge 
of  $6  per  annum  made  for  each  house. 

Nate  Poland  testified  that  he  had  three  houses  served  through 
two  meters.  The  houses  referred  to  were  on  Fletcher  Lake 
avenue.  The  northerly  house  is  supplied  by  a  service  pipe  coming 
from  the  cross  street  to  the  north.  The  middle  house  is  served 
through  a  service  pipe  coming  from  the  cross  street  (La  Reine 
avenue)  to  the  south.  The  meter  for  the  middle  house  is  located 
in  a  box  near  the  curb  line,  and  when  the  third  house  was  moved 
to  its  present  location  a  connection  was  made  to  the  service  pipe 
serving  the  middle  house.  It  appears  that  the  company  had 
sent  a  form  of  application  to  Mr.  Poland,  but  it  was  not  signed 
by  him.  The  present  service  connection  was  not  approved  by  the 
company  in  the  manner  made. 

Anthony  D.  Pierce,  the  owner  of  an  eight-room  house  on 

Fourth  avenue  and  a  threeroom  bungalow  on  the  rear  of  the  lot, 

was  charged  $6.     The  evidence  shows  the  minimum  charge  of 

$6  for  the  house  and  $3  added  for  the  bungalow.    As  his  bills 

always  exceeded  $9  per  annum,  he  was  unaware  of  the  proper 

minimum  charge  and  had  never  been  affected  by  it. 

Louis  R.  Rose  owns  buildings  on  the  northeast  comer  of  Main 
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street  and  Ocean  Parkway.  This  property  includes  a  two-story 
brick  building  with  three  stores  on  the  ground  floor,  and  two  flats 
above,  with  two  cottages  facing  on  the  side  street.  The  comer 
store,  with  the  two  flats  above,  are  served  through  one  meter.  Each 
of  the  other  stores  had  its  separate  meter,  and  each  of  the  resi- 
dences in  the  rear  had  its  own  meter ;  there  being  seven  tenants 
served  through  five  meters. 

For  the  most  part  this  testimony  tends  to  show  that  the  com- 
pany is  enforcing  its  regulations  as  far  as  possible,  but  some  users 
of  the  service  have  refused  or  neglected  to  comply  with  the  regula- 
tions and  to  notify  the  company  of  the  installation  of  certain  serv- 
ice pipes  in  violation  of  the  company's  rules. 

The  rule  of  the  company  is:  "No  owner  or  tenant  of  any 
premises  supplied  with  water  by  this  company  shall  be  allowed  to 
supply  other  persons  or  families  or  other  premises,  except  as 
stated  in  his  or  her  application."  That  public  service  corpora- 
tions have  the  right,  for  their  own  protection  and  for  the- pro- 
tection of  the  public  interest,  to  make  all  needful  rules  and  regu- 
lations for  the  safety  and  efiiciency  of  the  service  and  the  con- 
venience of  the  public,  and  th^  consumer  may  be  required  to 
promise  conformity  thereto,  is  well-settled  law. 

The  term  "premises"  in  the  rules  of  this  water  company  must 
be  construed  to  mean  the  tenement  or  building  occupied  by  a 
consumer.  The  terms  "premises,"  "consumer,"  "house,"  and 
"property"  have  all  been  discussed  by  this  Board  in  the  case  of 
Chalmers  v.  Wildwood  Waterworks  Co.  1  N.  J.  P.  U.  C.  R.  154. 
In  that  case  Chalmers  had  taken  water  service  to  a  house  on  the 
front  of  the  lot,  and  afterwards  erected  two  bungalows  on  the 
same  lot  in  the  rear  of  the  front  house,  and  allowed  the  tenants  of 
the  two  bungalows  to  take  water  service  from  a  common  spigot  in 
the  yard.  The  Board  stated  the  following:  "We  conclude  that 
'consumer'  and  'house'  in  the  pending  case  must  be  construed  to 
mean  premises  supplied  through  a  single  service,  whether  there 
stand  thereon  one  or  more  separate  structures.  .  .  .  The  de- 
cision that  only  one  minimum  may  be  exacted  for  the  supply  of 
water  by  a  single  service  to  the  buildings  on  given  premises  is 
based  upon  the  ordinance  and  agreement  in  this  particular  case. 
If,  at  the  expiry  of  this  agi-eement,  new  minimum  charges  are 
to  be  set,  this  Board  will  not  be  debarred  from  considering  favor* 
P.U.R.1917C. 
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ably  any  equitable  arrangement  whereby  the  minimum  charges 
may  be  graduated  according  to  the  different  character  of  tlie 
premises  supplied.  A  minimum  graduated  according  to  the 
equitable  proportion  of  the  permanent  investment  required  for 
the  supply  of  different  premises  and  the  establishments  thereon  is 
not  unreasonable  or  unjust." 

The  conclusion  expressed  in  the  opinion  of  October  10,  1911, 
was  that  the  company  should  withdraw  and  cancel  the  two  sepa- 
rate and  extra  minimum  charges  for  the  small  cottages  in  the  rear 
of  the  main  dwelling  house.  This  matter  was  reopened  by  appli- 
cation and  reheard,  following  which  the  Board  stated:  "After 
such  rehearing,  the  Board  is  of  the  opinion  that  when  the  contract 
and  ordinance  were  originally  concluded  the  situation  was  that  a 
single  cottage  ordinarily  was  upon  each  lot.  A  fair  interpreta- 
tion of  the  ordinance  and  contract  imder  the  circumstances  was 
that  the  $8  minimum  was  for  supplying  the  household  in  the  one 
cottage  ordinarily  standing  upon  one  lot.  The  building  of  bunga- 
lows in  the  rear  of  the  main  house  created  a  wholly  new  condition 
not  originally  contemplated ;  and  we  see  no  evidence,  upon  reflec- 
tion, to  show  that  a  $5  minimum  for  each  bungalow  may  not,  on 
the  whole,  be  warranted.  To  this  extent  the  former  opinion  in  the 
Chalmers  Case  is  reversed."    1  K  J.  P.  U.  C.  K.  360. 

Under  date  of  October  14,  1913,  the  Board  filed  a  report  and 
order,  fixing  a  system  of  minimum  charges  for  the  Wildwood  Wa- 
terworks Company  based  upon  the  number  of  rooms  in  the  case 
of  ordinary  dwelling  houses,  and  upon  the  size  of  the  meter 
w^here  meters  1  inch  and  larger  were  in  use. 

In  the  Board's  report  the  following  is  stated :  "If  the  number 
of  rooms  is  the  criterion  of  the  consumer's  requirement,  the 
aggregate  number  of  rooms  contained  in  all  structures  upon  the 
premises  should  determine  the  minimum."  2  N.  J.  P.  U.  C.  R. 
218. 

Since  the  last  decision,  there  has  been  no  complaint  regarding 
the  schedule  of  minimum  charges  as  applied  in  the  city  of  Wild- 
wood. 

In  the  uniform  rules  and  regulations  recently  adopted  by  the 
Commission  for  all  water  companies,  the  term  "customer''  is  de- 
fined as — 
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"  »  •  .  the  party  contracting  for  service  to  a  property  as 
hereinafter  classified,  u  e., 

"(a)  A  building  under  one  roof  owned  by  one  party  and  oo- 
cupied  as  one  business  or  residence,  or 

"(b)  A  combination  of  buildings  owned  by  one  party  in  one 
common  inclosure,  occupied  by  one  family  or  business,  or 

"(c)  The  one  side  of  a  double  bouse  having  a  solid  vertical 
partition  wall,  or 

"(d)  A  building  owned  by  one  party  of  more  than  one  apart- 
ment and  using  in  common  one  hall  and  one  entrance,  or 

"(e)  A  building  owned  by  one  party  having  a  number  of  apart- 
ments or  offices,  and  using  in  common  one  hall  "and  one  or  more 
means  of  entrance/* 

In  the  present  case  a  minimum  annual  rate  of  $6  is  fixed  in  the 
franchise  of  the  company  for  each  metered  service  of  private  con- 
sumers, and,  as  this  amount  is  not  unreasonable,  we  will  not  at- 
tempt to  modify  it.  Each  building  facing  on.  a  street  must  have 
its  own  separate  service  pipe,  with  a  stop  cock  located  at  the  curb 
so  as  to  make  possible  the  control  of  the  service  to  each  building 
independently ;  and  each  building  or  portion  of  a  building  occu- 
pied by  separate  tenants  constitutes  a  separate  customer  in  so 
far  as  the  computation  of  the  minimum  charge  is  concerned. 
Where  a  bungalow  or  cottage  is  built  on  the  rear  of  an  interior  lot 
we  consider  it  unreasonable  to  require  a  separate  service  from  the 
street  main  to  the  rear  building.  The  rear  bungalow  in  such  case 
may  be  served  through  the  same  meter  and  service  furnishing  the 
front  building.  Where  such  bungalow  is  used  in  connection  with 
the  front  building  by  the  same  family,  no  additional  minimum 
charge  may  be  made,  but,  where  the  rear  bungalow  is  occupied 
independently  by  a  separate  family,  an  additional  minimum 
charge  shall  be  allowed.  Where  a  stable  or  garage  is  located  in 
the  rear  of  a  lot  utilized  in  connection  with  the  cottage  in  front, 
service  to  the  rear  building  shall  be  furnished  from  the  front 
building  without  an  additional  minimum  charge. 

There  are  numerous  decisions,  both  of  the  courts  and  Public 
Service  Commissions,  to  the  general  effect  that  each  family  or 
tenant  constitutes  a  separate  customer,  and,  where  there  are  sev- 
eral buildings  on  one  curtilage,  each  building  (other  than  a 
garage,  stable,  private  laundry,  or  other  building  used  by  the 
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family  occupying  the  cottage  connected  therewith)  should  pay  an 
additional  minimum  charge.  This  rule  or  regulation  is  a  reason- 
able one,  and  is  accordingly  approved. 

[3,  4]  2.  Alleges  the  temporary  flat  charge  for  water  used  for 
the  purpose  of  building  is  excessive,  and  that  under  the  terms  of 
its  franchise  the  company  is  required  to  furnish  metered  service 
for  all  purposes  in  the  borough.  In  other  words,  it  denies  the 
right  of  the  company  to  charge  the  owner  or  contractor  a  flat  rate 
for  water  furnished  for  buildings  in  the  course  of  erection. 

Section  4  of  the  frandiise  under  which  the  company  is  acting 
reads :  "  .  •  .  All  water  used  by  private  consumers  shall  be 
charged  for  at  the  rate  of  thirty-five  (35)  cents  per  thousand  (1,- 
000)  gallons  through  water  meters  furnished  by  the  company." 
The  company,  however,  only  charges  at  the  rate  of  25  cents. 
There  is  no  exception  and  no  reference  to  any  right  to  charge  a 
flat  rate  for  building  or  any  other  purpose.  The  clause  immediate- 
ly following  reads ;  ^^The  company  to  have  the  right  to  charge  a 
minimum  annual  rate  of  six  (6)  dollars  whether  the  quantity  used 
at  the  rate  aforesaid  shall  amount  to  that  sum  or  not  .  .  ."  The 
references  to  "private  consumers''  and  "a  minimum  annual  rate 
of  six  (6)  dollars"  indicate  that  such  method  of  charging  an  ap- 
plicant for  a  temporary  building  water  supply  such  as  needed  for 
the  erection  of  a  building,  was  not  then  in  contemplation ;  but  as  it 
is  a  simple  matter  to  furnish  such  service  by  meters,  the  Board  is 
of  opinion  that  the  company  should  allow  builders  who  desire  to 
take  water  for  building  purposes,  the  option  of  taking  such  water 
at  the  flat-rate  basis  now  established  or  through  a  meter.  Where 
a  meter  is  desired,  the  builder  should  make  application  at  the 
company's  office  and  be  required  to  make  a  deposit  of  $15  to  in- 
sure the  safekeeping  of  the  meter  during  the  construction  of  the 
building.  When  the  work  is  completed  and  the  meter  no  longer 
needed,  it  is  to  be  removed  by  the  company,  inspected,  put  in  or- 
der, and  the  cost  of  repairs  charged  against  the  builder's  deposit, 
the  balance  of  the  deposit  to  be  returned  to  the  builder.  In  ad- 
dition to  the  charge  for  water  used  through  a  meter,  the  com- 
pany will  be  allowed  to  charge  $2  to  pay  the  cost  of  installing  and 
removing  the  meter,  in  addition  to  the  reasonable  charges  for  put- 
ting the  meter  in  repair,  if  any  repairs  be  needed. 

[5]  3.  The  borough  alleges  that  by  virtue  of  the  franchise 
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under  which  the  company  operates  in  Bradley  Beach  it  must  lay 
pipes  and  mains  in  all  streets  and  alleys  of  the  borough  for  the 
purpose  of  serving  its  inhabitants ;  that  it  fails  so  to  do ;  and  asks 
that  the  company  be  compelled,  at  its  expense,  "to  lay  mains 
wherever  it  is  its  duty  to  do  so  under  the  terms  of  the  franchise 
under  which  it  operates/^ 

The  borough  insists  that,  because  the  franchise  of  the  com- 
pany contains  the  following  clause,  viz.:  "The  East  Jersey 
Coast  Water  Company  (to  whose  rights  the  present  water 
company  succeeded),  a  corporation  organized  under  the  laws  of 
the  state  of  New  Jersey,  has  applied  to  the  mayor  and  council 
of  the  borough  of  Bradley  Beach  for  permission  to  lay  its  water 
mains  along  and  through  all  the  streets  and  alleys  of  the  borough 
of  Bradley  Beach  that  are  now  or  may  hereafter  be  opened  or 
extended  for  the  purposes  of  supplying  the  borough  and  its  in- 
habitants with  water," — that  by  its  acceptance  a  contractual  rela- 
tion between  the  borough  and  the  company  exists  which  this 
Board  could  summarily  enforce  by  its  order. 

We  fail  to  discover  any  such  contract  therein. 

It  is  the  duty  of  the  company  to  run  all  piping  located  or  re- 
quired within  the  public  streets,  and  to  extend  service  connections 
as  far  as  the  curb  line  and  inclusive  of  the  stop  cock  and  box 
housing  the  same.  So  much  of  the  piping  as  is  required  to  con- 
nect the  customer's  service  pipe  at  the  curb  with  the  main  must 
be  laid  by  the  company  at  its  own  expense.  Instead  of  requiring 
individual  service  pipes  in  any  street,  it  is  the  duty  of  the  com- 
pany to  lay  a  proper  sized  pipe  therein.  Each  of  the  premises 
facing  on  any  street  will  be  required  to  run  its  independent  serv- 
ice pipe  as  far  as  the  street  curb. 

[6]  This  Board  has  full  and  ample  power,  after  hearing,  upon 
notice,  by  order  in  writing  to  require  a  public  utility — "(c)  To 
•establish,  construct,  maintain,  and  operate  any  reasonable  exten- 
sion of  its  existing  facilities,  where  in  the  judgment  of  said  Board 
such  extension  is  reasonable  and  practicable  and  will  furnish  suf- 
ficient business  to  justify  the  construction  and  maintenance  of  the 
same,  and  when  the  financial  condition  of  the  said  public  utility 
reasonably  warrants  the  original  expenditure  required  in  making 
and  operating  such  extension." 

Application  for  an  extension  must  specifically  set  forth  the  im« 
JP.U.R.1917C.  39 
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provement  demanded,  and  proof  of  all  the  statutory  requirements 
made,  before  an  order  could  be  properly  suggested.  In  the  pres- 
ent case  the  complaint  is  too  indefinite  to  be  acted  upon. 

4.  Failure  of  the  company  to  provide  adequate  and  proper  fire 
protection. 

No  testimony  was  offered  on  this  part  of  the  complaint,  and  it 
is  therefore  passed  without  comment. 

[7]  5.  The  right  of  the  company  to  charge  a  customer  for  the 
cost  of  repairing  a  meter  damaged  by  frost,  sand,  or  otherwise 
while  on  the  customer's  premises. 

Meters  on  customer's  premises  are  beyond  the  company's  care 
and  observation.  The  occupant  of  the  premises  must  take  ordi- 
nary care  of  the  various  appliances  within  the  building,  and  such 
duty  extends  to  the  meter  placed  there  by  the  water  company. 
Customers  should  protect  the  meters,  when  located  within  their 
premises,  sufficiently  to  prevent  damage,  and  if  damage  does 
occur  through  the  fault  or  neglect  of  the  consumer,  the  cost  of 
making  proper  repairs  should  be  borne  by  the  consumer. 

[8]  6.  The  right  of  the  company  to  cut  off  water  at  the  curb 
for  nonpayment  of  water  rent  or  other  violation  of  the  company's 
rules,  and  to  charge  $1  for  turning  on  the  water  again. 

This  Board  has  approved  a  general  rule  that  service  under  an 
application  may  be  discontinued  for  any  of  the  following  rea- 
sons: 

(a)  For  the  use  of  water  for  any  other  property  or  purpose 
than  that  described  in  the  application. 

(b)  Under  the  flat-rate  service,  for  addition  to  such  property 
or  fixtures,  or  increase  in  the  use  to  be  made  of  water  supply  with- 
out notice  to  the  utility. 

(c)  For  wilful  waste  of  water  through  improper  or  imperfect 
pipes,  fixtures,  or  otherwise. 

(d)  For  failure  to  maintain,  in  good  order,  connections,  serv- 
ice lines,  or  fixtures  owned  by  the  applicant 

(e)  For  molesting  any  service  pipe,  meter,  curb  stop  cock  or 
seal  or  any  other  appliance  of  the  company. 

(f )  In  case  of  vacancy  of  premises. 

(g)  For  neglecting  to  make  or  renew  advance  payments  or  for 
nonpayment  for  water  service,  or  any  other  charges  accruing 
under  the  application. 
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(h)  For  refusal  of  reasonable  access  to  property  for  purposes 
of  inspecting  or  for  reading,  caring  for,  or  removing  meters.- 

A  charge  of  $1  for  turning  on  the  water  after  the  same  has 
been  disconnected  is  reasonable  and  permissible. 

[9]  7.  The  right  of  the  company  to  charge  $1  for  turning  on 
the  water  after  it  has  been  turned  off  at  the  request  of  the  cus- 
tomer. 

This  is  also  a  reasonable  charge  and  permissible. 

[10]  8.  The  right  of  the  company  to  discontinue  the  service 
to  a  house  from  which  water  is  being  supplied  to  an  adjoining 
lot  for  building  purposes  even  though  the  water  passes  through 
the  meter. 

It  has  the  legal  right  to  make  such  a  regulation.  See  subdivi- 
sion (a)  in  the  answer  above  to  the  sixth  inquiry. 

[11]  9.  The  right  of  the  company  to  insist  upon  the  borough 
discontinuing  taking  water  from  fire  plugs  for  sprinkling  pur- 
poses where  water  cranes  have  been  erected  for  that  purpose. 

While  fire  hydrants  are  erected  primarily  for  fire-protection 
purposes,  they  have  become  a  necessity  for  sprinkling  purposes 
at  certain  seasons  of  the  year.  There  was  no  testimony  in  the 
ease  to  show  where  the  various  water  cranes  have  been  erected ; 
but  if  there  are  a  suflScient  number  of  water  cranes,  properly 
erected,  at  suitable  locations  throughout  the  borough,  a  rule  which 
forbids  the  tampering  with  fire  hydrants  by  anyone  excepting  the 
properly  constituted  fire  authorities  or  others  using  the  hydrants 
for  fire  purposes,  is  reasonable. 

If  there  are  not  enough  water  cranes  to  meet  the  sprinkling 
requirements  of  an  existing  contract  between  the  borough  and  the 
water  company  for  the  furnishing  of  water  for  sprinkling  pur- 
poses, this  Board  will  order  the  erection  of  such  additional  cranes 
as  may  be  necessary  and  proper,  at  the  expense  of  the  company, 
but  further  evidence  of  existing  conditions  would  be  necessary 
before  any  finding  could  be  made. 

The  complainant  charges  most  of  the  regulations  recited  herein 
to  be  '^unjust  and  unfair"  to  consumers  and  detrimental  to  the 
interest  of  the  borough.  Certainly  such  allegations  have  not  been 
sustained  by  any  proofs.  The  testimony  of  the  witnesses  tended 
more  particularly  to  show  that  there  were  violations  of  the  com- 
pany's rules  and  to  some  degree  a  lack  of  uniformity  in  their 
P.U.IL1917C. 
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enforcement,  rather  than  unfairness  or  unreasonableness  in  the 
rules  themselves. 

CONCLUSIONS. 

Each  separate  building  facing  on  a  public  street  shall  be  served 
through  its  own  separate  service  pipe,  which  shall  be  run  from 
the  building  to  the  curb  line  at  the  expense  of  the  consumer. 

That  the  connections  in  all  streets,  including  the  service  con- 
nections and  the  curb  stop  and  box,  shall  be  laid  at  the  entire 
expense  of  liie  company. 

That  where  a  building  is  located  on  the  rear  of  an  interior 
(not  a  comer)  lot,  but  one  service  shall  be  required. 

Where  a  building  on  a  rear  end  of  a  lot  is  a  garage,  stable, 
private  laundry,  or  other  building  used  by  the  family  occupying 
the  residence  in  front,  no  additional  charge  shall  be  made  to  the 
regular  minimum  charge,  but,  where  the  bungalow  or  cottage  in 
the  rear  is  occupied  by  a  separate  family  or  tenant,  an  additional 
minimum  shall  be  charged. 

Builders  desiring  water  for  building  purposes  shall  have  the 
option  to  take  water  on  flat  rates  or  by  meter,  on  depositing  $15 
to  insure  the  return  of  the  meter  in  good  order.  The  cost  of  in- 
specting and  repairing  the  meter,  plus  the  charge  of  $2  for  instal- 
ling and  removing  the  meter,  may  be  deducted  from  the  deposit 
of  $15  before  returning  the  balance  to  the  builders. 

The  right  to  discontinue  service  for  nonpayment  of  current 
bills,  and  to  charge  for  making  a  connection  other  than  an  origi- 
nal connection,  is  well  established. 

The  right  to  discontinue  service  where  water  has  been  diverted 
for  purposes  not  called  for  in  the  original  application  is  a  proper 
regulation. 

The  company  may  safeguard  the  fire-protection  system  by  re- 
fusing to  allow  hydrants  to  be  used  for  purposes  other  than  fire, 
where  proper  and  sufficient  water  cranes  are  furnished  and  erect- 
ed by  the  company  at  its  own  expense  to  meet  municipal  sprink- 
ling requirements. 

Dated  February  27,  1917. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E.  Doa- 
ges,  President;  John  J.  Treacy.  John  W.  Slocum. 
P.U.R.1917C. 
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OKLAHOMA  CORPORATION  COMMISSION. 

F.  C.  GARNEE 

V. 

TULSA  ICE  COMPANY  et  aL 
[Cause  No.  2885;  Order  No.  1193.] 

Diserhftinatian  —  Rates  —  Classes  of  consumers, 

1.  Distinctions  in  classes  of  consumers  resulting  in  different  charges 
for  a  commodity  furnished  by  a  public  utility  must  be  based  upon  the 
quality  of  the  article  demanded  and  the  amount  of  seryice  necessary  to 
supply  the  same,  and  not  upon  the  profession  or  occupation  of  the  con- 
sumer. 

Dlscrimhiation  —  Rates  —  Ice  —  Drtiggists  —  Butchers. 

2.  In  fixing  rates  for  ice  for  drug  stores  and  for  meat  markets, 
it  is  proper  to  take  into  consideration  that  in  the  usual  course  of  busi- 
ness the  former  require  a  better  quality  of  ice  and  more  frequent  de- 
liveries. 

[December  2,  1916.] 

Complaint  alleging  unlawful  discrimination  in  rates  for  ice 
between  drug  stores  and  meat  markets;  order  directing  defend- 
ants to  furnish  ice  without  discrimination  as  to  charge  after  mak- 
ing proper  allowance  for  the  difference  in  the  quality  of  the  ice 
and  the  cost  of  service  necessary  to  deliver  ice  to  different  classes 
of  consumers. 

Appearances:  John  Y.  Murry,  Jr.,  for  the  complainant; 
F.  B.  Dillard  for  the  defendant  Tulsa  Ice  Company ;  S.  W.  Hayes 
for  the  defendant  Peoples  Ice  Company. 

By  the  Commission:  The  complainant,  F.  C.  Gamer,  doing 
business  as  the  Gamer  Drug  Company  at  Tulsa,  Oklahoma,  filed 
herein  a  complaint  against  the  defendant,  Tulsa  Ice  Company,  a 
corporation,  and  the  Peoples  Ice  Company,  a  corporation,  which, 
omitting  the  formal  part,  is  as  follows : 

"Comes  now  the  complainant,  and  says : 

"That  he  now  is  and  for  more  than  one  year  heretofore  has 
been  conducting  a  retail  drug,  soda  fountain,  ice  cream,  and  cold 
drink  business  in  the  city  of  Tulsa,  as  the  Gamer  Drug  Com- 
pany, of  which  he  is  the  sole  owner  and  proprietor. 
P.UJ1.1917C. 
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^That  at  all  the  times  mentioned  above  the  defendants,  the 
Peoples  Ice  Company  and  the  Tulsa  Ice  -Company,  corporations, 
have  been  and  are  now  engaged  in  the  business  of  manufactur- 
ing ice  in  the  city  of  Tulsa,  Tulsa  county,  Oklahoma,  and  selling 
the  same  to  consumers  in  said  city,  and  that  during  all  of  said 
time  this  complainant  has  purchased  from  one  or  the  other  of 
said  companies  large  quantities  of  ice  daily  for  his  said  business. 

^'^That  each  of  said  companies  now  is  and  for  some  time  here- 
tofore has  been  selling  to  butchers  and  meat  markets  in  the  city 
of  Tulsa,  contracts  or  books  for  delivery  of  ice  in  quantities  of 
1,000  pounds  or  less  at  one  time  at  a  rate  of  $8.50  for  5,000 
pounds,  to  be  delivered  in  said  above-mentioned  lots. 

"That  during  all  of  said  time  this  complainant  has  been  com- 
pelled to  pay  to  said  defendants  a  rate  of  $.25  per  hundred 
pounds  or  $2.50  per  thousand  pounds,  although  the  quantity  of  ice 
so  purchased  by  him  for  the  necessary  operation  of  his  said  busi- 
ness annually  exceeds  that  used  by,  and  delivered  by  said  com- 
panies, to  many,  if  not  most,  of  said  butchers  and  meat  markets. 

"The  complainant  has  requested  of  each  of  said  defendants 
that  they  furnish  to  him  ice  in  thousand  pound  lots  at  the  same 
rate,  and  on  similar  terms  and  conditions  as  they  are  furnishing 
the  same  to  said  butchers  and  meat  markets,  and  has  made  ten- 
ders to  each  of  them  in  money  for  ice  to  be  so  delivered  to  him 
upon  the  same  terms  and  conditions  and  in  like  amounts  and 
upon  like  contracts,  as  they  furnish  the  same  to  said  butchers* 
and  meat  markets,  but  that  they  each  have  wholly  failed,  refused, 
and  neglected  and  still  refuse  to  so  do. 

"That  by  reason  of  the  foregoing  premises  the  said  defend- 
ants are  discriminating  against  this  complainant  and  are  unlaw- 
fully depriving  him  of  the  right  to  buy  from  them  ice,  in  like 
amounts  and  on  like  conditions  and  terms,  as  they  sell  to  other  par- 
ties above  mentioned,  all  to  the  great  damage  and  continuing 
financial  loss  of  complainant. 

"That  the  said  defendant  corporations  are  subject  to  the  su- 
pervision of  this  Honorable  Body  and  to  the  laws  of  the  state  of 
Oklahoma,  and  have  no  right  to  discriminate  as  above  said  against 
this  complainant. 

"Wherefore,  this  complainant  prays  that  the  aforesaid  defend- 
ants, the  Peoples  Ice  Company  and  the  Tulsa  Ice  Compaiiv, 
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corporations  doing  business  in  Tulsa  county,  Oklahoma,  be  re- 
quired to  answer  the  charges  herein,  and  after  due  hearing  and 
investigations  that  an  order  be  made  by  this  Honorable  Body  di- 
recting and  commanding  the  said  defendants  to  cease  such  dis- 
crimination against  this  complainant  and  to  sell  to  him  ice  in  like 
quantities  and  upon  like  conditions  and  upon  similar  terms  as 
they  sell  to  any  other  class  of  consumers  in  the  city  of  Tulsa,  to 
wit,  said  butchers  and  meat  markets  who  take  and  purchase  from 
said  defendants  like  amounts  and  quantities  of  ice  and  for  such 
other  and  further  order  as  this  Honorable  Commission  may  deem 
necessary  and  just,  to  grant  complainant  the  relief  sought,  and 
to  enforce  said  orders." 

Summons  was  issued  and  served  on  said  defendants,  and  there- 
after the  case  came  on  for  hearing  at  Oklahoma  City  on  August 
15,  1916,  the  complainant  being  present  in  person  and  by  John 
Y.  Murry,  Jr.,  his  counsel,  the  defendant  Tulsa  Ice  Company  be- 
ing present  by  F.  B.  Dillard,  its  counsel,  and  the  defendant 
Peoples  Ice  Company  being  present  by  S.  W.  Hayes,  its  counsel. 

The  complainant,  F.  C.  Garner,  having  been  first  duly  sworn, 
stated  that  he  was  engaged  in  the  drug  business  at  Tulsa,  Okla- 
homa, and  that  prior  to  the  filing  of  the  complaint  herein  he  had 
applied  to  the  Tulsa  Ice  Company  and  likewise  to  the  Peoples 
Ice  Company,  both  of  Tulsa,  Oklahoma,  for  ice,  and  that  he  had 
requested  each  of  said  companies  to  furnish  him  ice  upon  the 
same  terms  and  conditions  and  under  the  same  rules  and  regula- 
tions they  furnished  ice  to  butchers  at  Tulsa. 

!Mr.  Gamer,  in  answer  to  questions  asked,  testified  in  part  as 
follows : 

Q.  I  will  get  you  to  state  the  conversation  and  the  purport  of 
your  request  to  the  Peoples  Ice  Company  first 

A.  At  the  beginning  of  the  season  I  had  to  prepare  for  larger 
cooling  facilities.  I  first  took  it  up  over  the  telephone  with  the 
Peoples  Ice  Company  with  reference  to  what  quantities  I  would 
have  to  buy  ice  in  in  order  to  get  a  reduced  price,  so  that  I  might 
prepare  the  refrigerator  to  that  end,  and  requested  the  superin- 
tendent, he  called  me  up  over  the  telephone — several  days  past  I 
couldn't  get  the  superintendent,  and  the  bookkeeper  at  the 
Peoples  inquired  as  to  the  nature  of  the  business.  I  told  him 
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what  I  wanted.  He  said  that  the  driver  would  make  me  a  price. 
I  asked  him  if  that  was  turned  over  to  the  drivers.  He  said,  yes, 
he  would  make  me  a  price.  I  talked  to  the  driver,  and  his  in- 
formation was  it  was  20  cents  a  hundred  and  that  500  pound  de- 
liveries was  the  minimum  price,  so  I  bought  a  refrigerator  to 
take  care  of  500  pounds  and  the  first  delivery  that  was  made  at 
500  pounds  he  took  the  money — 

Q.  At  what  price  ? 

A.  Twenty  cents, — he  took  the  money  and  later  in  the  day  re- 
turned the  money  and  said  the  company,  or  the  superintendent, 
had  refused  to  make  that  price,  and  then  was  when  I  took  the  mat- 
ter up  with  the  Tulsa  Ice  Company  to  know  what  the  minimum  de- 
liveries was  and  what  their  requirements  was  on  their  large  books. 

Mr.  Dillard :    You  say  then.    What  do  you  mean  by  "then  ?" 

A.  It  was  along  in  May  at  the  time  I  first  spoke  of.  I  took 
the  matter  up  with  the  Tulsa  company  and  they  made  me  a  price 
of  20  cents.  Later  they  withdrew  that  price  and  said,  in  discuss- 
ing the  matter — I  discussed  it  over  the  phone,  I  forget  the  clerk 
in  the  office — with  this  gentleman  here,  in  discussing  the  matter 
over  the  phone  he  said  I  didn't  have  any  use  for  a  thousand 
pounds  of  ice.  He  first  changed  from  500  to  a  thousand.  I  told 
him  then  I  would  make  my  arrangements  so  as  to  take  care  of  a 
thousand  pounds,  to  be  governed,  of  course,  by  the  rules  governing 
the  delivery  of  ice.  He  then  stated,  I  didn't  have  any  use  for  a 
thousand  pounds.  I  told  him  that  was  a  matter  I  didn't  think  he 
had  anything  to  do  with,  whether  I  had  use  for  it  or  not,  I  had 
the  facilities  to  handle  it.  Then  I  took  the  matter  up — I  dropped 
a  letter  in  the  office  and  Mr.  McConnell  called.  He  is  superin- 
tendent of  the  Peoples  Ice  Company.  I  dropped  a  letter  to  the 
Peoples  Ice  Company  concerning  the  matter,  and  he  called  up 
the  store  and  by  that  time  he  seemed  to  be  very  muchly  excited. 
He,  in  a  heated  manner,  advised  me  finally  I  could  get  ice  at  25 
cents  and  no  less.  That  was  along  in  May.  I  didn't  do  anything 
further  with  it  until  possibly  along  in  June,  until  I  discussed  the 
matter  with  an  attorney.  Then  was  when  I  went  to  the  Peoples 
Ice  Company  to  see  Mr.  McConnell.  I  couldn't  find  him,  and 
along  during  July  some  time  I  went  back  again  and  found  him 
and  told  him  I  wanted  to  make  a  tender  of  the  money  for  a  book 

for  the  delivery  of  ice  on  the  same  terms — in  the  meantime  I  had 
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learned  what  the  butchers'  price  was — on  the  same  terms  and  in 
the  same  amounts  as  they  required  to  be  delivered  to  the  butchers, 
and  he  advised  me  then  he  had  made  me  the  only  price  he  had  any 
authority  to,  and  that  the  superintendent  was  away  on  his  vaca- 
tion. Then  I  went  to  the  Tulsa  Ice  Company,  this  gentleman 
here,  he  is  the  president  of  the  company.  I  first  saw  him — that 
is,  he  was  in  the  office  of  the  superintendent  and  referred  me  to 
the  superintendent.  I  told  the  superintendent  what  I  had  come 
for,  for  the  purpose  of  arranging  for  ice  and  to  buy  the  books  as 
the  butchers  did,  and  that  I  desired  to  buy  the  books  on  tlie  same 
terms  and  be  governed  by  the  same  deliveries,  the  same  hours  or 
anything  that  was  required  of  the  butchers,  and  the  gentleman 
told  me  they  had  classed  the  butcher  and  the  druggist  in  two 
separate  classes.  We  asked  the  question  of  whether  or  not  he 
had  a  right  to  do  that  if  the  deliveries  were  made  in  the  same 
amount.  Nothing  was  said  of  the  quality  of  the  ice  being  dif- 
ferent. The  matter  was  not  in  any  way  mentioned,  but  he  said 
that  I  was  in  the  druggist  class,  and  they  had  made  one  price  to 
the  druggist,  and  didn't  matter  whether  it  took  a  hundred  pounds 
or  a  thousand  pounds  or  a  carload  it  would  be  25  cents,  and  that 
the  butcher  was  in  a  separate  class,  and  they  made  a  butcher's 
price,  and  he  contended  they  simply  had  a  right  to  do  that.  That 
was  my  understanding  from  the  Tulsa  Ice  Company.  I  never 
got  any  further  with  the  Peoples  Ice  Company  in  discussing  the 
matter  than  I  just  stated  with  Mr.  McConnell. 

Mr.  Murry : 

Q.  What  time  of  the  day  are  deliveries  made  to  you  ? 

A.  The  first  delivery  in  the  morning  and  then  a  delivery  in  the 
afternoon. 

Q.  How  much  do  you  get  in  the  morning? 

A.  Three  or  four  hundred  pounds  in  the  morning  and  then  in 
the  afternoon  as  mudi  as  will  go  in  the  box,  about  300  and  some- 
times they  have  to  make  a  special  delivery.  If  there  is  a  special 
delivery  they  usually  deliver  a  half  a  block  in  a  special  delivery. 

Q.  You  bought  this  box  after  the  driver  had  instructed  you  he 
would  deliver  you  500  pounds  ? 

A.  Yes,  sir. 

Q.  Are  you  at  this  time  ready  and  willing  and  anxious  to  make 
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preparations  to  take  deliveries  in  thousand  pound  lots  or  any 
other  lots  that  they  sell  to  the  butchers  ? 

A.  I  am. 

Q.  I  will  get  you  to  state  if  you  are  willing  and  ready — and 
will  make  preparation  to  have  the  deliveries  in  the  afternoon  if 
the  ice  company  so  desire  ? 

A.  Yes,  sir ;  any  hour  they  make  regular  deliveries  for  those 
having  that  class  of  box. 

Q.  I  will  get  you  to  state  whether  or  not  you  instructed  or  had 
anyone  else  to  confront  or  approach  the  Peoples  Ice  Company  or 
the  Tulsa  Ice  Company  with  reference  to  selling  you  this  ice  at 
the  same  terms  they  are  selling  butchers. 

A.  I  did.  I  employed  yourself  to  look  after  the  case  for  me 
and  go  in  person  and  tender  the  money  for  the  books. 

Q.  That  was  in  July  of  this  year  ? 

A.  Yes,  sip. 

Q.  How  many  ice  companies  in  Tulsa  deliver  ice  to  consum- 
ers ;  that  is,  on  the  streets  and  by  their  wagons  ? 

A.  Only  two  I  know  of. 

Q.  You  have  never  heard  of  a  third  company  there  ? 

A,  I  don't  know  of  it. 

Q.  The  two  are  the  what? 

A.  The  Peoples  and  the  Tulsa, 

Q.  They  have  wagons,  have  they  ! 

A.  Yes,  sir ;  delivery  wagons. 

Q.  Auto  trucks  and  other  appliances  for  delivery? 

A.  Yes,  sir. 

Q.  If  there* are  any  others  there  you  say  you  don't  know  it? 

A.  No,  sir,  I  do  not 

Mr.  Dillard: 

Q.  I  want  you  to  state  as  near  as  you  recollect  the  conversa- 
tion you  had  with  the  representatives  of  the  Tulsa  Ice  Company 
in  the  morning  of  the  day  you  speak  of.  Then  we  will  go  to 
something  else. 

A.  He  told  me  the  minimum  quantity  was  500  pounds. 

Q.  That  was  all  that  was  stated  then  ? 

A.  Yes,  sir,  and  I  stated  my  reason  for  it,  and  diat  was  that 
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I  wanted  to  make  preparation  to  take  care  of  ice  in  the  larger 
quantities  in  order  to  get  the  minimum  price. 

Q.  He  knew  you  were  in  the  drag  business  ? 

A.  He  did. 

Q.  Now  did  you  have  any  other  conversation  at  that  time  with 
reference  to  the  matter  with  the  representative  of  the  Tulsa  Ice 
Company  ? 

A.  At  that  time,  I  think  it  was  in  the  morning,  that  was  all 
we  had. 

Q.  Now  you  say  you  had  a  conversation  in  the  afternoon  ? 

A.  Yes,  sir. 

Q.  With  whom  was  that  conversation  ? 

A.  He  called  me  up  himself. 

Q.  What  was  the  conversation  you  had  then  ! 

A.  He  told  me  he  was  mistaken  as  to  the  quantities  they  de- 
livered. Well,  I  said,  "What  is  your  minimum  quantity  f '  Well, 
he  said,  "A  thousand  pounds.^'  Well,  I  said,  "I  will  take  a 
thousand."  Well,  he  said,  "You  haven't  got  any  use  for  a  thou- 
sand."   I  says,  "What  to  the  hell  is  it  your  business  i  " 

Q.  Was  Mr.  Fink  here  present  at  the  time  that  conversation 
occurred  ? 

A.  He  was. 

Q.  He  heard  it  all,  did  he? 

A.  I  don't  know  whether  he  heard  it  all  or  not  It  was  an 
office  about  the  size  of  this  one  here.  He  was  over  in  the  comer. 
I  was  over  here  (indicating).  He  said,  "Now  we  are  not  going 
to  make  you  a  price."  He  said,  "We  would  like  to  have  your 
business."  He  said,  "We  can  take  care  of  you,"  but  he  says,  "We 
are  not  going  to  make  you  a  price  we  make  the  butcher,  because 
we  would  have  every  two-by-four  druggist  in  the  town  jumping 
over  the  fence." 

Q.  You  say  he  told  you  he  could  take  care  of  you  ? 

A.  Yes,  sir.     He  solicited  the  business. 

(See  transcript,  pp.  5,  6,  7,  8,  9,  21,  22,  and  24.) 

John  Y.  Murry,  Jr.,  appeared  as  witness  for  the  complainant 

and  testified  in  part  as  follows : 

Statement:    John  Y.  Murry,  Jr.,  attorney  at  law.    I  live  in 

Tulsa  and  represent  the  complainant,  the  Garner  Drug  Company, 
P.U.R.19170.  ^  J 
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in  this  complaint.  On  the  28th  day  of  July  at  the  request  of  Mr. 
Garner,  in  the  morning,  I  went  down  to  the  Peoples  Ice  Com- 
pany's plant  in  Tulsa,  and  upon  inquiry  for  the  official  in  charge 
of  the  sale  or  contracts  for  ice,  I  was  directed  to  go  down  to  see 
Mr.  McConnell,  who  was  pointed  out  to  me.  I  introduced  my- 
self and  asked  him  if  he  was  the  gentleman  in  charge  of  that  de- 
partment. He  said,  "Yes."  I  told  him  I  was  there  represent- 
ing Mr.  Garner,  of  the  Gamer  Drug  Company,  and  I  desired  to 
get  a  book  or  a  contract  similar  to  those  that  he  sold  to  the  butchers 
and  subject  to  the  same  terms  and  conditions,  and  he  appeared  a 
little  bit- 
Mr.  Hayes :  Now  we  object  to  how  he  appeared. 
The  Witness :  All  right ;  that  is  proper.  Mr.  McConnell — ^I 
asked  for  500  pounds  a  day.  He  says,  "I  will  sell  you  under  a 
contract  for  ice  at  a  thousand  pounds  a  day  at  the  same  price  as 
the  butchers."  I  says,  "Very  well,  we  will  take  it."  He  then 
said  Mr.  Gamer  was  a  God  damned  crank  and  he  didn't  want  to 
sell  him  any  ice.  He  says,  "You  tell  him  for  me  he  can  get  ice 
for  25  cents  a  hundred  pounds,"  and  he  turned  off  and  went  away 
and  I  went  away.  I  went  down  to  the  Tulsa  Ice  Company — 
however,  I  had  the  money  and  made  them  a  tender  for  the  book. 
I  went  down  to  the  Tulsa  Ice  Company,  and  there  was  some 
gentleman  about  the  size  of  Mr.  Fink.  I  think  probably  it  was  he. 
It  looked  a  little  like  him  in  the  face.  And  I  said  I  wanted  to 
make  a  contract  or  to  confer  with  reference  to  a  contract  for  ice 
for  Mr.  F.  C.  Garner,  of  the  Garner  Drug  Company,  on  tlie  same 
terms  and  conditions  as  they  sold  to  the  butchers  and  meat 
markets  in  Tulsa,  and  ^ust  at  that  time  there  was  a  rather  tall 
gentleman,  a  larger  gentleman  came  in,  whose  name  I  did  not 
find  out.  He  says,  "What's  that  ?"  I  told  him,  and  I  believe  his 
expression  was  first — • 

The  Witness:  This  man  was  in  the  office  of  the  Tulsa  Ice 
Company.  He  said  that  Mr.  Garner  was  a  damn  crank.  I  ten- 
dered him  the  money,  and  told  him  I  had  the  money  for  a  con- 
tract similar  to  those  he  sold  the  butchers  and  subject  to  the  same 
terms  and  conditions.  He  says,  "Tell  him  to  take  his  money 
and  go  to  hell."    I  said,  "I  will  not  tell  him,"  and  we  conferred 

further,  and  I  then  tendered  them  the  money.    He  says,  ^'You 
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take  that  money  and  go  to  hell."  I  told  him  I  wouldn't  do  that 
either,  and  he  says,  "I  don't  have  to  sell  him  any  ice,"  and  I  left. 
That  is  the  extent  of  my  connection. 

Mr.  Dillard: 

Q.  You  got  the  same — identically  the  same  opinion  from  both 
of  these  companies,  did  I  understand,  as  to  their  opinion  of  Mr. 
Garner.    Both  of  them  said  about  the  same  thing  ? 

A.  No.  One  of  them  said  he  was  a  God  damned — one  used  the 
word  "fool,"  I  think,  and  the  other  the  word  "crank." 

Q.  The  only  difference  was  that  one  used  the  word  "fool  ?" 

A.  Yes,  sir. 

Q.  It  seems  he  has  had  some  friction  with  the  ice  companies  ? 

A.  I  don't  know,  that  is  a  conclusion. 

Q.  Well,  that  was  your  conclusion  from  the  language  he  used 
that  there  had  been  friction  between  the  ice  companies  and  Mr. 
Garner,  wasn't  your  conclusion  that  there  was  some  complica- 
tion between  the  ice  company  and  Mr.  Gamer  ? 

A.  I  have  stated  the  facts. 

Q.  You  refuse  to  answer  that  question? 

A.  I  don't  think  it  is  proper.  If  it  will  do  you  any  good  I 
rather  think  there  had  been  some  friction  and  some  misunder- 
standing. I  will  say  this:  when  I  tendered  this  money  to  the 
Tulsa  Ice  Company,  he  said,  "Take  it  to  the  Corporation  Coinmis- 
sion." 

(See  transcript,  pp.  26,  27,  28,  and  29.) 

Paul  M.  Galloway  was  called  as  a  witness  for  and  on  behalf  of 
the  Peoples  Ice  Company,  and  testified  in  part  as  follows : 

Mr.  Hayes : 

Q.  Mr.  Galloway,  you  will  just  state  the  price  that  the 
Peoples  Ice  Company  makes  on  ice  in  the  city  of  Tulsa  and  its 
methods,  of  sale  and  delivery  to  its  different  classes  of  customers. 

A.  For  drug  stores  and  like  businesses  we  charge  them  25  cents 
a  hundred ;  butchers,  having  a  box  holding  and  taking,  receiving 
ice  from  500  to  a  thousand  pounds  in  the  main  ice  box,  20  cents ; 
a  thousand  and  up,  etc.,  17.5  cents. 

Q.  Mr.  Galloway,  is  there  any  difference  in  the  character  of 
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the  service  and  the  demands  made  upon  the  ice  company  in 
rendering  that  service  to  your  trade  with  the  butchers  and  to 
your  trade  with  the  druggists  or  other  classes  of  trade,  and,  if  so, 
explain  that  difference. 

A.  Well,  yes,  in  the  serving  of  butchers  we  reserve  the  right  to 
deliver  the  ice  at  the  hour,  etc.,  that  is  convenient  for  us  to  do  so, 
large  quantities  filling  of  the  box,  etc.,  in  the  afternoon,  utilizing 
our  regular  delivery  system  which  is  usually  on  regular  routes  in 
the  morning  to  fill  the  various  butchers  that  make  a  cry  that 
evening.  Our  wagons  that  go  over  the  route  in  the  morning  pass 
these  butcher  shops  and  find  out  their  requirements,  and  if  they 
need  a  little  ice  for  a  fish  box,  etc.,  it  is  left,  but  the  order  for  the 
big  boxes  comes  in  the  afternoon,  using  a  quality  of  ice  such  as 
return  ice,  ice  that  happens  to  be  salty  or  something  from  leaky 
cans,  ice  that  may  be  cloudy  or  white  or  other  ice  that  is  not 
strictly  first  class.  Of  course  I  don't  say  when  we  haven't  any 
of  that  we  don't  have  to  give  them  first  class,  because  we  often 
give  them  first  class,  but  in  drug  stores  and  such  other  like  busi- 
nesses we  try  to  give  tiiem  the  very  best  of  ice,  and  the  service 
rendered  them  is  quite  different.  For  instance,  Mr.  Garner's 
ice  is  left  and  his  porters  take  care  of  it,  but  we  have  to  go  in 
other  drug  stores  and  take  care  in  breaking  bottles  and  one 
thing  another  and  deliver  the  ice  right  at  the  foimtain. 

Q.  Do  you  know  what  the  extent  of  Mr.  Gamer's  trade  with 
the  Peoples  Ice  Company  has  been,  the  quantities  of  ice  taken 
daily? 

A.  Well,  of  course,  during  this  excessive  hot  weather  he  has  in- 
creased his  consumption,  but  I  think  as  an  average  it  has  aver- 
aged from  four  to  six  hundred,  you  can  take  as  an  average  during 
the  season. 

Q.  Does  the  drug  trade  continue  throughout  the  entire  year? 

A.  You  mean  the  ice  for  the  drug  trade  i 

Q.  Yes,  sir.    I  mean  the  patronage  of  the  drug  companies  ? 

A.  Not  to  any  great  extent.  This  store  takes  ice  all  the  year 
long. 

Q.  Then  in  serving  your  drug  patronage  you  haven't  any 
uniform  patronage  then  throughout  the  entire  year  i 

A.  We  have  not. 
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Q.  What  can  you  say  in  this  respect  to  the  butcher  patronage  ? 

A.  Why  the  butchers  use,  more  than  any  other  class  of  people, 
ice  the  year  round  on  account  of  the  meat,  etc.,  that  is  carried. 
Even  when  it  is  chilly  weather  we  fill  butcher  boxes. 

Q.  Now,  Mr.  Galloway,  just  state  the  different  kind  of  vessels 
or  containers  in  which  the  ice  is  placed  in  butcher  shops.  I  want 
this  for  the  purpose  of  the  record.  We  all  understand  in  a  gener- 
al way  how  it  is  handled. 

A,  Why,  butcher  shops  always  have  large  boxes  in  which  they 
carry  meats,  some  of  them  have  display  cases,  fish  boxes,  etc., 
for  which  we  use  broken  up  and  scrap  ice,  and  other  matters  of 
that  nature.    That  is  about  the  only  use. 
•        ••.••••••••• 

Q.  'Now  are  you  willing  to  sell  the  ice  to  Mr.  Garner  on  con- 
tracts for  10,000  pounds  to  be  taken  in  deliveries  of  a  thousand 
pounds  at  a  time  in  the  afternoons  if  necessary,  or  such  times  as 
is  most  convenient  for  you,  at  the  same  price  you  sell  other 
people,  the  butchers  who  buy  those  quantities? 

A.  Yes,  sir. 

Q.  Then,  if  you  will,  I  don't  think  there  is  any  necessity  for 
continuing  this  investigation. 

Mr.  Hayes:  Read  the  question.  (Question  is  read  to  Mr. 
Hayes,  who  adds  to  it  as  follows)  :  At  the  same  time  and  of  the 
same  qualities  you  sell  butchers  ? 

A.  Yes,  sir. 

Mr.  Murry :    Will  you  accept  that  proposition  ? 

Mr.  Hayes:     Yes,  sir,  we  will  accept  that  proposition. 

Mr.  Murry:  Very  well;  that  is  exactly  what  we  asked  them 
every  single  time. 

Commissioner  Henshaw:  Do  you  want  any  order  made  in 
this  case  ? 

Mr.  Hayes :    If  you  think  an  order  is  necessary. 

Commissioner  Henshaw :  My  understanding  is  that  you  will 
sell  the  druggist  ice  in  whatever  quantities  he  will  use,  if  he  wants 
a  5,000  box  that  would  come  to  20  cents  and  for  10,000  pounds  it 
would  be  17.5  cents. 

The  Witness:     Relative  to  the  quality. 

Commissioner  Henshaw:  I  am  talking  about  quantity  now. 
P.U.R.1917C. 
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I  understand  now  your  agreement  you  are  arriving  at  here  is 
that  if  a  druggist  wants  the  10,000  book  with  deliveries  of  a 
thousand  pounds  at  a  time  in  the  afternoon  at  your  convenience 
with  the  same  quality  of  ice. 

Mr.  Murry :  We  want  this  embodied  in  it ;  that  if  there  be  an 
occasion  when  he  needs  a  little  ice  in  the  forenoon,  just  like  the 
butchers,  they  will  deliver  it. 

Commissioner  Henshaw :  In  other  words,  the  schedule  to  be 
applied  to  the  druggist 

The  Witness:    Whatever  scale  we  apply  to  the  butchers. 

Commissioner  Henshaw :  And  the  service  fixed,  if  you  don't 
arrive  at  a  complete  understanding. 

Mr.  Dillard:  I  don't  consider  that  would  fix  us.  We  are 
not  a  party  to  that  We  don't  sell  the  ice  at  the  same  price  they 
sell  it. 

The  Witness :  I  stand  ready  to  serve  him  just  like  the  butch- 
er, but  we  want  this :  we  want  to  have  him  every  morning — just 
buy  1,000  pounds  once  a  month  in  the  box  and  just  let  it  lay 
there  and  melt  and  then  want  us  to  fill  up  the  other  boxes — . 

(See  transcript,  pp.  30,  31,  33,  34,  37,  and  38.) 

The  law  referring  to  discriminations  between  persons,  com- 
munities, etc.,  is  found  in  the  Constitution  of  Oklahoma,  art  9, 
§  46;  Rev.  Laws  1910,  chap.  79,  art  1,  §§  8220  to  8241;  Sess. 
Laws  1913,  chap.  114,  §§  1  to  8. 

The  Corporation  Commission  is  referred  to  in  §§  8226  and 
8235,  Revised  Laws  1910,  pp.  2229  and  2239.  The  1913  Act 
puts  the  enforcement  of  said  act  under  the  attorney  general  by 
a  procedure  in  the  courts — not  the  Corporation  Commission. 
Section  8226,  Revised  Laws  1910,  refers  solely  to  foreign  corpo- 
rations, while  §  8235  is  as  follows: 

"Whenever  any  business,  by  reason  of  its  nature,  extent,  or  the 
existence  of  a  virtual  monopoly  therein,  is  such  that  the  public 
must  use  the  same,  or  its  services,  or  the  consideration  by  it  given 
or  taken  or  offered,  or  the  commodities  bought  or  sold  therein  are 
offered  or  taken  by  purchase  or  sale  in  such  a  manner  as  to  make 
it  of  public  consequence  or  to  affect  the  community  at  large  as  to 
supply,  demand  or  price  or  rate  thereof,  or  said  business  is  con- 
ducted in  violation  of  the  first  section  of  this  article,  said  busi-- 
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ness  18  a  public  business,  and  subject  to  be  controlled  by  the  state, 
by  the  Corporation  Commission  or  by  an  action  in  any  district 
court  of  the  state,  as  to  all  of  its  practices,  prices,  rates  and 
charges.  And  it  is  hereby  declared  to  be  the  duty  of  any  person, 
firm  or  corporation  engaged  in  any  public  business  to  render  its 
services  and  offer  its  commodities,  or  either,  upon  reasonable 
terms  without  discrimination  and  adequately  to  the  needs  of  the 
public,  considering  the  facilities  of  said  business." 

The  reference  to  the  Corporation  Commission  in  said  section 
gives  the  only  connection  the  Commission  has  with  the  investiga- 
tion of  matters  under  the  law  of  this  state  dealing  with  combina- 
tions, discriminations,  etc.  For  discussion  of  the  law  under 
consideration,  see  Shawnee  Gas  &  E.  Co.  v.  Corporation  Commis- 
.sion,  35  Okla.  459-462,  130  Pac  127. 

In  Smith  v.  Pierce  Oil  Corp.  Cause  No.  2243,  Order  No.  933, 
the  Commission  made  the  following  observation:  "The  Com- 
mission is  of  the  opinion  that  cases  of  this  kind  generally  should 
be  submitted  to  the  attorney  general,  or  to  the  local  county  attor- 
ney, to  be  handled  by  the  courts."  And  we  believe  that  a  careful 
study  of  §§  8220  to  8241,  Revised  Statutes  1910,  will  lead  others 
to  the  same  conclusion.  The  enforcement  of  the  law  as  comprised 
by  said  sections  is  placed  primarily  in  the  hands  of  the  attorney 
general  and  the  county  attorneys,  and  the  courts  are  the  forum 
preferred.    The  Commission  is  mentioned  only  incidentally. 

In  addition  to  the  directions  given  by  the  statute  to  the  attor- 
ney general  and  the  county  attorneys  an  individual  may  proceed 
in  the  courts  upon  his  own  initiative  under  §  8240,  Revised  Stat- 
utes of  1910,  which  is  in  part  as  follows: 

"Any  person  who  shall  have  purchased  from  any  individual, 
firm,  partnership  or  corporation,  doing  business  in  violation  of 
the  provisions  of  this  article,  any  provisions,  feed,  fuel,  lumber 
or  other  building  material,  articles  of  merchandise,  or  other  com- 
modity and  paid  for  the  same,  may  maintain  a  civil  action  to  re- 
cover the  full  amount  of  damages  sustained  in  consequence  of  any 
such  violation,  together  with  a  reasonable  attorney's  fee,  to  be 
fixed  by  the  court,  which  attorney's  fee  shall  be  taxed  and  col- 
lected as  part  of  the  costs  in  such  case." 

This  case  presumably  was  filed  under  §  8235,  supra.  The  evi- 
dence shows  that  the  defendants,  or  one  of  them  at  least,  in- 
P.U.R.1917C.  40 
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vited  the  plaintiff  to  proceed  before  the  Corporation  Comraia- 
sion,  and  it  appears  from  the  testimony  last  quoted  that  at  the 
hearing  all  parties  seemed  to  be  conceding  that  the  defendants 
are  amenable  to  the  jurisdiction  of  the  Commission,  and  the  de- 
fendant whom  the  plaintiff  last  patronized  appears,  from  the  tes- 
timony, to  be  now  ready  and  willing  to  serve  the  plaintiff  upon 
the  same  terms  and  conditions,  and  under  the  same  rules  and 
regulations,  and  for  the  same  remuneration,  that  other  parties 
buying  like  amounts  of  ice  are  served. 

[1,  2]  The  Commission  finds  that  when  this  proceeding  was 
brought  and  prior  thereto  both  the  defendants  were  engaged  in 
manufacturing  and  selling  ice  in  Tulsa,  Oklahoma;  that  they 
have  a  virtual  monopoly  of  the  ice  business  at  Tulsa ;  that  they 
were  the  only  distributers  of  ice  in  said  city,  and  that  they  hare 
maintained  the  same  schedule  of  prices ;  that  they  have  been  in- 
sisting upon  collecting  a  greater  amount  for  like  amounts  of  ice 
sold  to  drug  stores  than  they  collect  when  the  same  amount  is  sold 
to  butchers. 

The  Commission  realizes  that  certain  classes  of  trade  can  be 
served  more  cheaply  than  otiier  classes  so  far  as  the  actual  ex- 
pense of  service  is  concerned,  and  that  certain  classes  demand  a 
commodity  of  first  quality,  while  other  classes,  owing  to  the  char- 
acter of  business,  etc.,  may  be  served  with  a  commodity  of  inferior 
quality.  Thus  it  appears  that  drug  stores  in  the  usual  course  of 
business  require  service,  or  rather  delivery  of  ice,  more  often  and 
of  better  quality  than  butchers  require.  It  is  reasonable'to  take 
these  things  into  consideration,  but  when  various  patrons  or 
classes  of  patrons  demand  a  commodity  in  equal  amounts  and  of 
the  same  quality  and  under  the  same  rules  and  regulations  as  to 
furnishing,  delivering  and  supplying  the  same,  then  the  charge 
for  such  commodity  should  be  the  same  to  all  purchasers.  In 
other  words,  if  distinctions  are  to  be  made  which  result  in  differ- 
ent charges  for  a  commodity,  such  distinction  or  difference 
should  be  based  upon  the  quality  of  article  demanded  and  the 
amount  of  service  necessary  to  supply  the  same,  rather  than  upon 
the  profession  or  occupation  of  the  purchaser. 

The  Commission  is  of  the  opinion  that  the  management  of 
the  ice  companies  involved  might  indulge  in  a  little  more  courtesy 
P.U.R.1917C 
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toward  their  patrons  than  the  record  discloses,  and  that  competi- 
tion should  be  more  genuine  than  it  appears  to  be. 

The  premises  considered,  and  the  Commission  being  fully  ad- 
vised, it  is  therefore  considered^  ordered,  and  adjudged  that  the 
defendant  Tulsa  Ice  Company  be  and  is  hereby  required  to  sup- 
ply ice  to  the  plaintiff,  and  the  public  upon  demand,  in  Tulsa, 
without  favor  or  discrimination  as  to  price  or  charge,  after  mak- 
ing proper  allowance  for  the  difference  in  the  quality  of  ice  de- 
manded by  different  parties  and  difference  in  the  cost  of  service 
necessary  to  deliver  ice  to  different  parties. 

It  is  further  considered,  ordered,  and  adjudged  that  the  de- 
fendant Peoples  Ice  Company  be  and  is  hereby  required  to  sup- 
ply ice  to  the  plaintiff,  and  the  public  upon  demand,  in  Tulsa, 
without  favor  or  discrimination  as  to  price  of  charge,  after  mak- 
ing proper  allowance  for  tiie  difference  in  the  quality  0/  ice  de- 
manded by  different  parties  and  difference  in  the  cost  of  service 
necessary  to  deliver  ice  to  different  parties. 

Done  at  Oklahoma  City,  Oklahoma,  in  the  regular  order  of 
business  on  this  the  2d  day  of  December,  1916. 

Corporation  Commission,  Geo.  A.  Henshaw,  W.  D.  Humphrey, 
Commissioners. 


PENNSYIiVANIA  PUBLIC  SERVICE  COMMISSION. 

SOUTHERN  PENNSYLVANIA  TRACTION  COMPANY 

V. 

ADELE  HARTEL. 

[Complaint  Docket  No.  1153.] 

RE  ADELE  HARTEL. 

[Application  Docket  No.  699-1916.] 

Monopoly  and  competition -^  Autobus  competition  with  eteotrio  rail' 
way  -^  Inadequate  service, 

1.  The  operation  of  an  autobus  for  hire  parallel  to  an  electric  rail- 
way between   municipalities  will  not  be  allowed  merely  because  of 
inadequate  railway  service;  since,  if  complaint  is  made  against  the 
service,  the  Commission  can  order  it  remedied. 
P.U.R.1917C. 
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Monopdy  and  competition -^  Autobus  competition  with  electric  raiU 
umy  —  When  not  permitted. 

2.  Public  convenience  and  necessity  was  held  not  to  require  the 
operation  of  small  autobuses  for  hire  parallel  to  an  electric  railway 
between  municipalities,  it  appearing  that  railway  cars  were  run  on  a 
10  minute  schedule  from  5:50  a.  h.  to  7:30  p.  M.  and  from  that  time 
on  a  15  to  25  minute  schedule  until  1:05  a.  if.;  that  on  Saturdays  and 
Sundays  the  10  minute  schedule  was  adhered  to  until  9:30  P.  if.;  and 
that  the  railway  was  run  at  a  loss  when  the  motor  buses  were  in  opera- 
tion. 

[February  26,  1917.] 

Complaint  by  the  Southern  Pennsylvania  Traction  Company 
that  Adele  Hartel  was  operating  motor  buses  without  a  certifi- 
cate of  public  convenience  and  application  of  the  latter  for  a 
certificate;  application  refused  and  order  to  cease  operation. 

Alcorn,  Commissioner :  A  complaint  was  filed  by  the  South- 
ern Pennsylvania  Traction  Company  against  Adele  Hartel,  al- 
leging that  the  respondent  was  operatiiig  motor  buses  on  the  Bal- 
timore pike  between  Cobb's  creek  or  Angora  and  Lansdo^oie,  in 
Delaware  county,  without  having  obtained  a  certificate  of  public 
convenience. 

The  answer  admits  that  the  said  respondent  is  operating  two 
motor  buses  along  the  Baltimore  pike  from*  Angora  or  Cobb's 
creek  through  the  borough  of  East  Lansdowne  and  Lansdowne 
and  various  other  points,  and  that  she  had  been  operating  those 
buses  since  early  in  1915,  and  that  she  did  not  have  a  certificate 
of  public  convenience. 

The  complaint  was  filed  October  4,  1916,  and  on  October  16, 
1916,  the  respondent  filed  a  petition  for  a  certificate  of  public 
convenience.  The  Southern  Pennsylvania  Traction  Company 
filed  a  protest  against  this  application.  The  petition  was  filed  be- 
fore the  hearing  in  the  complaint  case.  The  complainant  about 
the  same  time  filed  complaints  on  the  same  ground  against  John 
J.  Hartel,  Fred  Eich,  James  Powers,  and  Francis  Pavillard. 
The  said  John  J.  Hartel  on  November  9,  1916,  filed  an  applica- 
tion for  a  certificate  of  public  convenience,  and  E.  W.  Griffith, 
operating  along  the  said  Baltimore  pike,  on  October  31,  1916, 
filed  an  application  for  a  certificate  of  public  convenience.  The 
said  South^n  Pennsylvania  Traction  Company  filed  a  protest 
against  each  of  these  applications. 
P.U.R.1917C. 
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The  material  facts  in  all  of  these  cases  are  similar,  and  the 
findings  in  the  present  case  will  apply  to  all  of  them.  From  the 
testimony  it  appears  that  the  Southern  Pennsylvania  Traction 
Company,  the  complainant,  operates  a  trolley  line  on  the  Balti- 
more pike  from  Cobb's  creek  or  Angora,  Delaware  county,  to 
Lansdowne  and  beyond.  This  line  has  been  operated  by  the  said 
company  since  1910  under  lease  from  the  Delaware  county  and 
Philadelphia  Electric  Company.  As  required  by  the  ordinance 
granting  the  privilege  to  use  the  Baltimore  pike,  the  company 
paved  the  Baltimore  pike,  or,  as  it  is  known,  Baltimore  avenue. 

The  respondent  operates  two  automobiles  kno\\Ti  as  Ford  ma- 
chines, having  a  seating  capacity  of  six  passengers,  and  has  been 
operating  these  buses  since  early  in  1915.  The  route  which  the 
respondent  takes  as  shown  by  the  plan  filed  by  her  is  from  Cobb's 
creek  westwardly  along  Baltimore  avenue  to  the  borough  of  Lans- 
dox^-ne.  She  sets  forth  other  routes  toward  Sixty-ninth  street 
terminal,  branching  oflF  from  Baltimore  avenue.  The  distance 
from  Cobb's  creek  to  the  borough  of  Lansdowne  or  Lansdowne 
avenue  is  about  a  mile  and  a  half.  It  is  admitted  that  for  this 
distance  the  respondent,  as  do  all  of  the  other  parties,  operates 
the  motor  bus  along  the  line  of  the  complainant's  railway.  All 
of  the  parties  complained  against  and  those  making  applica- 
tions for  certificates  of  public  convenience  to  operate  motor 
buses  to  Cobb's  creek  follow  practically  the  same  route.  They 
at  times  leave  Baltimore  avenue  to  go  to  other  places  when  any 
passenger  desires  it,  and  they  charge  an  extra  fare  of  5  cents. 
They  all  charge  6  cents  from  Cobb's  creek  to  Lansdowne  avenue 
along  Baltimore  avenue.  This  respondent  and  some  of  the  oth- 
ers at  times  go  to  Sixty-ninth  street  terminal.  It  does  not  appear 
that  they  make  any  regular  trips  to  the  Sixty-ninth  street  sta- 
tion. The  respondent  states  that  she  carries  passengers  to  various 
points,  and  that  she  is  frequently  called  on  the  telephone,  and 
in  such  cases  takes  the  passenger  to  whatever  place  he  may  de- 
sire to  go.  It  is  apparent,  however,  that  the  principal  route  of 
this  respondent  and  all  of  the  others  is  from  the  terminus  of  the 
Kapid  Transit  Company  at  Cobb's  creek  along  Baltimore  ave- 
nue to  East  Lansdowne  and  Lansdowne,  and  this  is  the  route  of 
the  complainant  company.  The  respondent  starts  from  Cobb's 
creek  so  as  to  secure  people  coming  from  Philadelphia  on  the 
P.U.R.1917C. 
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Rapid  Transit  cars  and  brings  from  Lansdowne  and  other  places 
persons  who  desire  to  go  to  Philadelphia  or  places  north  or  east 
of  Angora  on  the  Rapid  Transit  cars. 

The  people  generally  whom  the  respondent  serves  can  be 
served  by  the  complainant.  The  testimony  shows  that  during 
1915,  while  these  motor  buses  were  in  operation,  the  complain- 
ant operated  its  line  at  a  loss,  the  gross  earnings  being  $79,832 
and  the  operating  expenses,  not  including  interest,  rental,  and 
taxes,  $80,500,  thus  showing  a  loss  of  $688.  The  interest, 
rental,  and  taxes  amount  to  $52,654.  During  nine  months  of 
1916  the  earnings  were  $63,050,  and  the  operating  expenses 
exclusive  of  interest,  rental,  and  taxes  $62,589,  there  being  a 
profit  of  $461.  The  proportion  of  the  interest,  rental,  and 
taxes  for  the  nine  months  would  be  $41,550.  In  the  year  1914 
there  was  a  net  profit  of  $2,949. 

[1]  The  respondent  alleged  that  the  complainant  did  not 
properly  serve  the  public  and  did  not  furnish  good  service ;  that 
the  cars  were  antiquated  and  inefficient.  There  was  testimony 
to  this  eifect,  but  it  was  all  of  a  very  general  character.  If  it 
appear  upon  complaint  filed  that  the  complainant  company  is 
not  rendering  proper  service  or  has  not  sufficient  facilities  for 
the  accommodation  of  the  public,  the  Commission  has  the  power 
to  compel  the  trolley  company  to  provide  itself  with  sufficient 
facilities  for  the  proper  accommodation  and  convenience  of  the 
public. 

[2]  It  was  shown  by  the  complainant  that  it  operated  cars 
on  a  10  minute  schedule  from  5 :50  a.  m.  to  7 :30  p.  m.  and  from 
that  time  on  a  15  to  25  minute  schedule  until  1 :05  a.  m.,  and 
that  on  Saturdays  and  Sundays  the  10  minute  schedule  was  ad- 
hered to  until  9 :30  p.  m. 

The  autobus  can  be  made  a  convenient  method  of  travel,  and 
would  accommodate  the  public  in  many  cases.  It  would  be  use- 
ful where  there  is  no  trolley  operating  or  where  it  can  be  made 
an  auxiliary  of  a  trolley  system.  In  the  present  case  the  auto- 
bus follows  the  line  of  the  trolley  for  a  distance  of  a  mile  and  a 
half,  and  takes  from  it  the  patronage  which  the  trolley  w^as  estab- 
lished to  receive.  This  respondent  and  the  others  operate  small 
automobiles,  most  of  them  of  the  Ford  style  and  as  a  rule  with  a 

capacity  of  about  five  passengers.  It  does  not  appear  to  be  a 
P.U.R.1917C. 

Digitized  by 


Google 


SOUTHERN  rEXNSYLVAMA  TRACTION  CO.  v.  HARTEL.       631 

case  in  which  the  accommodation  or  convenience  of  the  public 
requires  the  approval  of  the  application  for  a  certificate  of  public 
convenience  to  operate  autobuses  from  Cobb's  creek  along  Balti- 
more avenue  to  Lansdowne.  As  to  the  other  route  on  which  this 
respondent  operates,  it  might  well  be  that  an  application  for  a 
certificate  might  be  granted. 

From  the  evidence  in  this  case  the  Commission  is  of  the  opin- 
ion that  it  is  not  necessary  or  proper  for  the  service,  accommo- 
dation, convenience,  or  safety  of  the  public  that  a  certificate  of 
public  convenience  should  be  granted  to  the  respondent  to  oper- 
ate autobuses  along  Baltimore  avenue  from  Cobb's  creek  to  Lans- 
downe avenue,  and  it  is  ordered  that  the  said  Adele  Hartel  cease 
operating  autobuses  along  the  said  Baltimore  avenue,  and  the 
application  for  a  certificate  of  public  convenience  be  refused. 

Note. — Belying  upon  the  decision  in  Southern  Pennsylvania 
Traction  Co.  v.  Hartel,  ante,  627,  under  a  similar  state  of  facts, 
in  Southern  Pennsylvania  Traction  Co.  v.  Pavillard,  Complaint 
Docket  No.  1152,  Feb.  26,  1917;  Southern  Pennsylvania  Traction 
Co.  V.  Powers,  Complaint  Docket  No.  1154,  Feb.  26,  1917;  South- 
em  Pennsylvania  Traction  Co.  v.  Hartel,  Complaint  Docket  No. 
1155,  Feb.  26,  1917;  Southern  Pennsylvania  Traction  Co.  v.  Rich, 
Complaint  Docket  No.  1156,  Feb.  26,^1917,  and  Re  Griffith,  Appli- 
cation Docket  No.  741-1916,  Feb.  26,  1917,  automobile  common 
carriers  not  having  certificates  of  convenience  and  necessity  were  or- 
dered to  cease  operation ;  and  in  Re  Hartel,  Application  Docket  No. 
773-1*916,  Feb.  20,  1917;  and  in  Re  Griffith,  Application  Docket 
No.  741-1916,  Feb.  26,  1917,  application  for  certificates  were  re- 
fused« 


WASHINGTON  SUPREME  COURT. 

STATE  EX  REL.  CHICAGO,  MILWAUKEE,  &  ST.  PAUL 
RAILWAY  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION  OP  WASHINGTON  et  al. 

[Xo.  13746.] 

(—  Wash.  — ,  162  Pac.  523.) 

Constitutional  law  —  Delegation  of  potcera  —  Demurrage  rules  —  Peit- 
alties. 

1.  A  statute    (Wash.  Laws  1011,  chap.  117)    conferring  upon  a 
P.U.R.1917C. 

Digitized  by  VjOOQIC 


632  WASHINGTON  SUPREME  COURT. 

Commission  tlie  power  to  promulgate  reciprocal  demurrage  rules  and 
to  "provide  penalties'*  to  be  paid  for  failure  to  observe  them  is  not  an 
unconstitutional  delegation  of  legislative  power,  so  as  to  render  Com- 
mission rules  made  in  compliance  therewith  invalid;  and  it  is  im- 
material that  the  statute  uses  the  term  "penalties,"  where  what  it 
does  is  simply  to  authorize  compensation  in  the  nature  of  liquidated 
damages. 
Constitutional  law  —  Invalid  assumption  by  Commission  of  legislative 
and  judicial  powers. 

2.  The  adoption,  by  a  Commission,  of  a  rule  providing  for  a  hear- 
ing and  decision  is  an  invalid  assumption  of  legislative  and  judicial 
functions,  where  the  legislature  has  not  conferred  upon  the  Commis- 
sion the  power  to  provide  for  such  a  hearing. 

Constitutional  law  —  Interference  with  interstate  commerce. 

3.  The  mere  fact  that  the  language  of  a  Commission  rule  relating 
to  reciprocal  demurrage  charges  is  broad  enough  to  apply  to  cars  or- 
dered for  both  intrastate  and  interstate  commerce  does  not  render  it 
invalid  as  an  interference  with  a  regulaticm  of  interstate  commerce. 

Interstate  commerce -^ Demurrage  rules'^ Scope  of  application, 

4.  It  cannot  be  assimied  that  a  state  legislature  and  Commission 
intended  demurrage  rules  to  apply  to  both  intrastate  and  interstate 
commerce  because  of  the  fact  that  at  the  time  they  were  adopted  courts 
of  last  resort  of  certain  other  states  had  held  it  was  within  the  power 
of  the  states  to  make  such  rules  applicable  to  both  kinds  of  commerce, 
especially  where  so  to  construe  the  law  applicable  thereto  would  render 
it  imconstitutional. 

[January  13,  1917.] 

Department  1.  Appeal  from  Superior  Court,  Thurston 
County,  D.  F.  Wright,  Judge,  in  a  proceeding  on  relation  of 
Chicago,  Milwaukee,  &  St  Paul  Kailway  Company  to  review  an 
order  of  the  Public  Service  Commission  of  Washington  and 
others;  judgment  for  respondents  reversed  and  the  case  remanded. 

Appearances:  F.  M.  Dudley  and  F.  M.  Barkwill,  both  of 
Seattle,  for  appellant;  W.  V.  Tanner,  Attorney  General,  and 
Scott  Z.  Henderson,  Assistant  Attorney  General  (C.  E.  Arney, 
Jr.,  of  Olympia,  of  counsel),  for  respondents. 

Ellis,  Ch.  J.,  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  entered  in  the  superior 

court  of  Thurston  county  in  a  proceeding  to  review  an  order  of 

the  Public  Service  Commission,  ordering  that  appellant  railway 

company  pay  to  respondent  warehouse  company  certain  sums  of 

money,  with  interest,  for  the  failure  to  furnish  cars  in  accordance 

with  the  reciprocal  demurrage  rules  promulgated  by  the  Conunis- 
P.U.R.1917C. 
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sion.  These  rules  were  issued  and  made  effective  as  of  November 
5,  1912,  and  are  nimabered  from  1  to  12,  inclusive.  Prior  to 
the  transaction  here  involved,  rules  3  and  12  were  amended. 
The  questions  presented  by  this  appeal  relate  to  the  validity  of 
these  rules.     Rules  3  and  12,  as  amended,  are  as  follows: 

'Tlule  3.  "When  a  shipper  makes  written  application  to  a 
railroad  company  for  a  car  or  cars,  not  exceeding  ten  cars  in 
number  during  any  one  day,  to  be  loaded  with  any  kind  of  freight 
embraced  in  the  tariffs  of  said  company,  stating  in  such  applica- 
tion the  character  and  approximate  amount  of  the  freight  and 
its  destination,  the  said  railroad  company  shall  furnish  the  same 
within  six  days  from  7  a.  m.  of  the  day  following  the  receipt 
of  said  application;  and  when  a  shipper  making  application 
specifies  a  future  date  on  which  he  desires  to  make  a  shipment, 
giving  not  less  than  six  days'  notice  thereof,  computing  from 
7  A.  m.  the  day  following  the  receipt  of  said  application,  the 
railroad  company  shall  furnish  said  cars  on  the  date  specified 
in  the  application:  Provided,  in  those  cases  where  less  than 
daily  service  is  afforded,  the  six  days'  time  above  specified  shall 
be  extended  to  ten  days ;  provided,  further,  that  at  the  terminal 
points  of  Seattle,  Tacoma,  and  Spokane  the  six  days'  time  above 
specified  shall  be  reduced  to  three  days;  and  provided,  further, 
that  carriers  shall  not  be  required  to  furnish  equipment  beyond 
the  ability  of  the  shipper  to  load;  and  provided,  further,  that 
this  rule  shall  not  be  construed  as  requiring  carriers  to  furnish 
cars  for  the  transportation  of  freight  destined  to  points  upon 
foreign  roads,  such  question  being  preserved  for  determination 
under  §  24,  chapter  117,  Laws  of  1911,  of  the  state  of  Wash- 
ington. 

"In  case  the  shipper  in  his  written  application  requests  noti- 
fication of  the  date  of  placement  of  the  car  or  cars  for  loading, 
it  shall  be  incumbent  upon  the  railroad  company  to  notify  such 
shipper  not  less  than  twenty-four  hours  prior  to  the  day  and 
date  upon  which  the  car  or  cars  will  be  placed,  stating  the  day 
and  date  of  placement.  When  the  application  does  not  contain 
such  request,  it  shall  not  be  obligatory  upon  the  company  to 
give  such  notice. 

"For  failure  to  furnish  cars  or  to  give  notice  within  the 
time  prescribed  in  this  rule,  the  railroad  company  shall  forfeit 
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and  pay  to  the  shipper  applying  for  car  or  cars,  the  sum  of  $1 
per  car  per  day,  or  fracticm  thereof." 

"Rule  12.  When  any  dispute  or  controversy  arises  between 
shipper,  consignee  and  carriers  with  reference  to  the  application 
or  operation  of  any  of  these  rules,  or  the  collection  or  payment 
of  demurrage  charges  thereunder,  complaint  must  be  made  to 
the  Public  Service  Commission,  and  its  decision  thereof  shall 
have  the  same  effect  and  be  subject  to  review  in  the  same  manner 
as  other  decisions  and  orders  of  the  Comtmission." 

In  January,  1913,  the  warehouse  company  made  application 
to  the  railway  company  pursuant  to  rule  3  for  cars  for  loading 
grain  at  Castleton,  Washington,  to  be  shipped  to  points  on  Puget 
Sound.  The  cars  were  not  furnished  within  the  time  prescribed 
by  the  rule.  In  July,  1913,  the  warehouse  company  filed  its 
complaint  with  the  Public  Service  Commission  pursuant  to  rule 
12,  alleging  the  failure  of  the  railway  company  to  furnish  the 
cars,  and  praying  that  an  order  be  made,  requiring  it  to  pay  to 
complainant  reciprocal  demurrage  under  rule  3  in  the  sum  of 
$98.  In  September,  1913,  in  response  to  citation,  the  railway 
company  served  and  filed  a  demurrer  and  an  answer  to  the 
complaint.  The  demurrer  challenged  the  sufficiency  of  the  com- 
plaint and  the  jurisdiction  of  the  Commission  on  the  ground 
that  the  Commission  is  without  authority,  imder  the  Public  Serv- 
ice Commission  Law,  to  fix  any  penalty  to  be  paid  to  shippers 
applying  for  cars  in  case  of  failure  on  the  part  of  the  railway 
company  to  furnish  such  cars  as  provided  by  rule  3  of  the  recip- 
rocal demurrage  rules.  We  find  it  unnecessary  further  to  notice 
the  answer ;  since  every  question  material  to  the  inquiry,  as  we 
view  it,  is  presented  by  the  demurrer  and  appellant's  motion  to 
dismiss.  On  September  18,  1913,  testimony  was  taken  before 
the  Commission  at  Rosalia,  Washington,  a  copy  of  which  testi- 
mony is  attached  to  the  transcript  before  us.  At  the  beginning 
of  the  hearing  before  the  Commission  the  railway  company  moved 
to  dismiss  the  complaint  upon  the  ground  that  it  violated  §  3, 
art.  1,  of  the  state  Constitution,  §  1  of  the  14th  Amendment 
to  the  Federal  Constitution,  §  8,  art.  1,  of  the  Federal  Constitu- 
tion, and  the  act  of  Congress  regulating  commerce  as  amended 
June  29,  1906,  April  13,  1908,  and  June  18,  1910  (Comp. 
Stat  1913,  §§  8563  et  seq.).     On  June  1,  1916,  the  Public 
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Service  Commission  filed  its  findings  of  fact,  and  thereon  entered 
an  order  as  follows:  "It  is  ordered  that  defendant  pay  to  com- 
plainant, H.  Schlaefer  Warehouse  Company,  the  sum  of  $67, 
with  interest  on  $14  from  January  31,  1913;  on  $12  from  Feb- 
ruary 5,  1913;  on  $41  from  February  7,  1913,  until  paid.'' 

The  railway  company  petitioned  for  a  writ  of  review,  alleging, 
among  other  grounds,  that  the  rules  in  question  were  invalid 
and  that  the  Commission  had  no  jurisdiction  to  enter  the  order. 
The  writ  was  issued,  return  thereon  made,  the  cause  was  argued 
before  the  superior  court  of  Thurston  county,  and  judgment  was 
entered,  affirming  the  order  of  the  Commission  on  June  30,  1916. 
From  that  judgment  this  appeal  was  taken. 

[1]  1.  Appellant  railway  company  first  contends  that  the 
Commission  had  no  authority  to  promulgate  reciprocal  demurrage 
rule  3,  prescribing  penalties  for  failure  to  furnish  cars.  This 
contention  is  based  upon  the  claim  that  the  sections  of  the  statute 
conferring  the  power  to  make  the  rules  are  void  as  attempting 
a  delegation  of  legislative  power  in  contravention  of  §  1,  art. 
2,  of  the  state  Constitution,  vesting  the  l^slative  power  in  the 
senate  and  house  of  representatives.  Referring  to  the  Public 
Service  Commission  Law  of  this  state,  chapter  117,  Laws  of 
1911,  we  find  provisions  as  follows: 

"Sec.  10.  Every  common  carrier  shall  under  reasonable  rules 
and  regulations  promptly  and  expeditiously  receive,  transport 
and  deliver  all  persons  or  property  offered  to  or  received  by  it 
for  transportation.     ..." 

"Sec.  11.  Every  railroad  company  shall  upon  reasonable 
notice,  furnish  to  all  persons  and  corporations  who  may  apply 
therefor  and  offer  property  for  transportation  sufficient  and  suit- 
able cars  for  the  transportation  of  such  property  in  carload  lots. 
In  case  at  any  particular  time  a  railroad  company  has  not  suffi- 
cient cars  to  meet  all  the  requirements  for  transportation  of 
property  in  carload  lots,  all  cars  available  for  such  purpose 
shall  be  distributed  among  the  several  applicants  therefor,  with- 
out unjust  discrimination  between  shippers,  localities  or  competi- 
tive or  noncompetitive  points." 

"Sec.  59.  The  Commission  shall  have,  and  it  is  hereby  given, 
power  to  provide  by  proper  rules  and  regulations  the  time  within 
which  all  railroads  shall  furnish,  after  demand  therefor,  all  cars, 
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equipment  and  facilities  for  the  handling  of  frei^t  in  carload 
and  less  than  carload  lots,  ...  the  distance  that  freight 
shall  be  transported  each  day  after  receipt,  the  time  within  which 
consignors  or  persons  ordering  cars  shall  load  the  same,  and  the 
time  within  which  consignees  and  persons  to  whom  freight  may 
be  consigned  shall  unload  and  discharge  the  same  and  receive 
freight  from  the  freight  rooms,  and  to  provide  the  penalties  to 
be  paid  to  consignors  and  consignees  for  delays  on  the  part  of 
railroads  to  conform  to  such  rules,  and  prescribe  the  penalty 
to  be  paid  by  consignors  and  consignees  to  railroads  for  failure 
to  observe  such  rules." 

^^Sec.  85.  The  Commission  is  hereby  authorized  and  empow- 
ered to  adopt,  .  .  .  rules  governing  demurrage  and  recipro- 
cal demurrage,  and  to  provide  reasonable  penalties  to  expedite 
the  prompt  movement  of  freight  and  release  of  cars.  •  .  . 
Any  public  service  company  affected  thereby,  and  deeming  such 
rules  and  regulations,  or  any  of  them,  improper,  unjust,  unrea- 
sonable, or  contrary  to  law,  may  within  twenty  days  from  the 
date  of  service  of  such  order  upon  it  file  objections  thereto  with 
the  Commission,  specifying  the  particular  grounds  of  such  objec- 
tions. The  Commission  shall,  upon  receipt  of  such  objections, 
fix  a  time  and  place  for  hearing  the  same,  and  after  a  full 
hearing  may  make  such  changes  or  modifications  thereto,  if  any,, 
as  the  evidence  may  justify.     .     •     ." 

It  is  admitted  that  §§  59  and  85,  if  themselves  free  from 
constitutional  objection,  sufficiently  authorize  the  Commission 
to  promulgate  rule  3  here  attacked  so  far  as  the  objection  now 
under  discussion  is  concerned. 

On  the  general  proposition  that  the  legislature  cannot  delegate 
the  power  to  make  purely  substantive  law,  there  can  be  no  dif- 
ference of  opinion.  We  shall  therefore  consume  no  space  in 
discussing  the  several  authorities  cited  as  announcing  and  sus- 
taining that  principle.  Nor  can  there  be  any  difference  of  opin- 
ion as  to  the  soundness  of  the  correlative  proposition  that  the 
legislature  can  delegate  the  power  to  determine  the  facts  or 
state  of  things  upon  which  the  law  makes  its  own  operation 
depend.  Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep.  716;  Car- 
stens  V.  De  Sellem,  82  Wash.  643,  144  Pac  934;  Cawsey  v. 
Brickey,  82  Wash.  653,  144  Pac.  988.     The  diflaculty  lies  not 
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in  det^*mining  the  governing  principle,  but  in  its  application 
to  concrete  cases.  The  constitutional  division  of  all  governmental 
powers  into  legislative,  executive,  and  judicial  is  abstract  and 
general.  Their  complete  separation  in  actual  practice  is  impos- 
sible. The  many  complex  relations  created  by  modem  society 
and  business  have  produced  many  situations  which  can  be  ade- 
quately met  only  by  vesting  in  the  same  administrative  ofiicers 
or  bodies  powers  inherently  partaking,  to  some  extent,  of  any 
two  or  all  of  these  three  functions. 

The  intricate,  complex,  and  technical  nature  of  the  business 
of  common  carriers  in  their  relation  to  the  public  makes  this 
peculiarly  true  of  legislation  looking  to  the  regulation  of  such 
business.  The  power  of  regulation  of  such  carriers  is  inherent 
in  the  state.  In  this  state  that  power  may  be  exercised  either  di- 
rectly by  the  legislature  or  through  the  medium  of  a  commission. 
State  Const  art.  12,  §  18.  Though  the  legislature  must  itself 
determine  a  standard  for  regulation  by  which  the  Commission 
must  be  guided,  that  standard  need  not  be,  and  in  the  nature  of 
the  case  cannot  be,  detailed  and  specific.  It  may  be  couched 
in  general  terms  as  that  the  rules  and  orders  of  the  Commission 
shall  be  just,  fair,  and  reasonable. 

We  have  repeatedly  held  that  the  legislature  may  constitution- 
ally confer  on  the  Commission  judicial  powers  as  a  mediatory 
tribunal ;  since  the  constitutional  division  of  governmental  powers 
into  the  three  separate  departments  applies  only  in  a  limited 
sense,  and  does  not  restrict  one  set  of  officers  to  one  department 
exclusively.  State  ex  rel.  Oregon  R,  &  Nav.  Co.  v.  Railroad 
Commission,  52  Wash.  17,  100  Pac.  179 ;  State  ex  rel.  Railroad 
Commission  v.  Oregon  R.  &  Nav.  Co.  68  Wash.  160,  168,  123 
Pac.  3 ;  State  ex  rel.  Railroad  Commission  v.  Great  Northern  R. 
Co.  68  Wash.  257,  262,  264,  123  Pac  8.  It  is  therefore  clear 
that,  before  this  court  can  hold  that  any  attempt  of  the  legisla- 
ture to  confer  on  the  Commission  a  given  power  is  void  as  an 
unconstitutional  delegation  of  either  legislative  or  judicial  power, 
it  must  clearly  appear  that  the  power  in  question  is  purely  l^sla- 
tive  or  judicial,  and  not  merely  incidental  to  some  of  the  admin- 
istrative powers  for  the  exercise  of  which  the  Commission  was 
created. 

Appellant's  attack  is  particularly  directed  against  §§  59  and 
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85,  above  quoted.  It  is  argued  that  the  l^slature  has  not  pre- 
scribed in  these  sections  any  duty  to  be  performed  by  the  carrier, 
nor  imposed  any  penalty  for  violation  of  any  duty,  but  has 
undertaken  to  leave  to  the  Commission  both  the  imposition  of  the 
duty  and  the  penalties  for  its  violation,  and  that  the  delegation 
of  this  broad  discretion  is  fatal  to  the  act.  The  initial  vice  of 
this  argument  lies  in  its  false  premises.  It  assumes  that  these 
two  sections  are  the  whole  of  the  controlling  law.  They  are, 
however,  only  a  part  of  one  harmonious  system  for  the  regula- 
tion of  common  carriers  provided  by  the  whole  of  the  Public 
Service  Commission  Law,  the  administrative  details  of  which 
are,  of  necessity,  left  to  the  Commission.  Though  §§  59  and 
85  do  not,  in  terms,  impose  upon  railroad  companies  the  duty 
to  furnish  cars,  §§  10  and  11,  above  quoted,  do  impose  that 
duty  in  express  terms.  The  statute  itself  thus  disposes  of 
appellant's  first  criticism.  It  only  remains  to  consider  whether 
the  delegation  of  the  power  to  prescribe  the  so-called  penalties 
to  be  paid  to  persons  ordering  cars  by  the  railroads  for  their 
failure  to  furnish  them  is  unconstitutional  as  an  attempt  to 
delegate  the  legislative  power.  Though  the  statute  uses  the  word 
'^penalty,"  it  is  clear  that  the  thing  which  it  actually  authorizes 
the  Commission  to  fix  is  not  a  penalty,  but  compensation  in  the 
nature  of  liquidated  damages  for  the  failure  to  furnish  cars. 
What  that  compensation  should  be  and  what  free  time  should 
be  allowed  to  the  railroad  company  for  the  furnishing  of  cars  are 
things  80  essentially  depending  upon  varying  facts  and  circum- 
stances as  to  be,  in  the  language  of  Locke's  Appeal,  "the  subject 
of  inquiry  and  determination  outside  of  the  halls  of  legislation," 
and  hence  peculiarly  suitable  to  be  delegated  to  the  Commis- 
sion as  incident  to  its  purely  administrative  powers.  In  this 
respect  there  is  no  distinction  between  prescribing  reasonable  com- 
pensation for  delay  in  returning  cars  or  delay  in  furnishing 
cars  and  in  fixing  reasonable  rates.  In  this  respect,  also, 
there  is  the  same  distinction  between  prescribing  such  compen- 
sation and  fixing  a  penalty  in  its  nature  purely  punitive  as 
there  is  between  the  fixing  of  reasonable  rates  and  the  prescrib- 
ing of  such  penalties.    Both  the  fixing  of  reasonable  rates  and  the 
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in  their  nature  involve  the  determination  of  the  question  of 
reasonable  compensation. 

Touching  the  question  of  the  delegation  of  l^islative  powers, 
the  almost  infinite  variety  of  detail  and  circumstance  and  of 
the  laws  intended  to  meet  them  have  led  to  an  almost  equal  variety 
of  judicial  decision  and  utterance  which,  taken  in  the  abstract, 
cannot  be  harmonized.^  A  review  in  detail  of  the  vast  array  of 
authorities  cited  is  manifestly  impracticable,  and  any  notice 
not  in  detail  would  be  wholly  useless.  We  shall  therefore  con- 
fine ourselves  to  an  analysis  of  those  cases  which  present  a  near 
parallel  to  that  before  us. 

In  Southern  K.  Co.  v.  Melton,  133  Ga.  277,  65  S.  E.  665, 
the  supreme  court  of  Georgia  was  confronted  with  the  exact 
question  here  involved.  The  second  section  of  the  Georgia 
Railroad  Commission  Act  of  1905  (Laws  1905,  p.  120),  which 
is  quoted  in  the  opinion,  so  far  as  the  question  under  discussion 
is  concerned,  did  not  materially  differ  from  §  59  of  our  statute 
above  quoted.  Rule  9  of  the  Georgia  Commission  made  pur- 
suant to  that  section  is  also  quoted  in  the  opinion,  and  was  not 
materially  different  from  rule  3  of  our  Public  Service  Com- 
mission above  quoted,  save  that  it  contained  no  exception  of 
cars  destined  for  use  on  foreign  roads.  It  was  held,  in  substance, 
that,  though  the  statute  designated  the  reciprocal  demurrage  as 
a  penalty  to  be  fixed  by  the  Commission,  it  was  not  in  fact  penal 
in  its  nature,  but  remedial;  that  while  the  legislature  could  not 
dele  "fate  to  the  Commission  the  power  to  make  a  penal  law,  it 
could  delegate  the  power  to  fix  the  time  within  which  cars  should 
be  furnished  after  demand,  and  a  reasonable  amount  to  be  re- 
covered by  the  shipper  for  the  failure  to  so  furnish  cars,  and 
that  this  was  no  less  an  administrative  detail  than  the  fixing  of 
reasonable  rates.  The  court  said :  "The  legislature  itself  enacted 
the  law  and  outlined  the  duty  and  power  of  the  Commission  on 
this  subject,  and  indicated  the  matter  to  be  dealt  with  by  the 
Commission,  the  purpose  of  dealing  with  it,  and  the  authority 
of  the  Commission  in  reference  to  carrying  into  effect  that  pur- 
pose. It  not  only  authorized,  but  required,  the  fixing  by  'rea- 
sonable rules'  of  an  amount  to  be  paid  per  day  for  failure  to 
furnish  cars.  It  is  difficult  to  see  why  the  reasoning  on  which 
the  authority  of  the  legislature  has  been-  upheld  to  establish  the 
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Commission  and  authorize  it  to  carry  into  effect  the  I^islative 
purpose,  and  to  that  end  to  make  rules  and  r^ulations  and  fix 
rates  which  should  be  ^reasonable/  is  not  applicable  to  this  act. 
If  the  legislature  itself  could  provide  in  general  terms  for  the 
making  of  reasonable  rates,  charges,  and  regulations,  but  leave 
the  details  to  be  carried  into  effect  by  the  Commission,  for  the 
reasons  stated  in  the  case  of  Greorgia  K.  &  Bkg.  Co.  v.  Smith, 
70  Ga.  694,  and  if  the  legislature  also  had  authority  to  require 
the  prompt  furnishing  of  cars  by  a  railroad  company,  and  to 
name  a  reasonable  amount  recoverable  by  the  shipper  for  a  de- 
fault on  the  part  of  the  carrier  in  that  respect,  why  could  they 
not  provide  for  this  in  general  terms,  as  in  the  other  case,  and 
leave  it  to  the  Commission  to  investigate  and  declare  by  rule 
what  would  be  a  reasonable  time  and  amount  ?'' 

In  State  v.  Atlantic  Coast  Line  R.  Co.  56  Fla.  617,  32  L.R.A. 
(N.S.)  639,  47  So.  969,  was  involved  rule  8  of  the  Florida  Rail- 
road Commission,  which,  so  far  as  here  concerned,  was  sub- 
stantially the  same  as  rule  3  of  our  Commission.  The  Florida 
statute,  among  other  things,  provided  that  the  Commission  should 
have  power: 

"To  regulate  the  charges  for  storage,  wharfage,  and  demurrage 
under  such  just  and  reasonable  conditions  as  said  Commissioners 
may  prescribe  .  .  .  and  to  direct  and  control  all  other  matters 
pertaining  to  railroads  that  shall  be  for  the  good  of  the  public'' 
Gen.  Stat.  1906,  §  2893. 

"Said  Commissioners  shall  have  full  power  and  authority  to 
require  any  railroad,  railroad  company,  or  common  carrier  to 
properly  operate  its  railroad  or  transportation  line,  and  to  fur- 
nish all  the  necessary  facilities  for  the  convenient  and  prompt 
handling,  transportation,  and  delivery  of  all  freights  offered 
along  its  line  for  transportation,  and  shall  provide  and  prescribe 
all  such  rules  and  regulations  as  may  be  necessary  to  secure  such 
operation  and  the  furnishing  of  such  facilities  and  the  prompt 
handling,  transportation,  and  delivery  of  all  freights  offered." 
Section  2896. 

It  will  be  noted  that  this  statute  is  much  less  explicit  than 
ours.  While  the  case  went  off  on  another  point,  the  court  ex- 
haustively discussed  the  question  here  involved  and  held:  "The 
charge  allowed  a  carrier  for  cars  unduly  delayed  by  a  shipper 
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is  teclniically  called  demurrage,  is  remedial  in  its  nature,  and  Is 
clearly  not  a  penalty.  So,  likewise,  the  reciprocal  charge  allowed 
a  shipper  for  freight  unduly  delayed  on  loaded  cars  by  the 
carrier  is,  in  its  nature,  remedial,  and  is  not  a  penalty.  The 
right  of  the  shipper  to  have  his  goods  promptly  transported  by  a 
common  carrier  is  a  valuable  right  See  New  Mexico  ex  rel. 
McLean  v.  Denver  &  R.  G.  R.  Co.  203  U.  S.  38,  51  L.  ed.  78,  27 
Sup.  Ct.  Rep.  1 ;  Moore,  Carr.  246.  The  shipper  has  as  much 
right  to  relief  from  a  delay  in  transporting  his  freight  when  it  is 
properly  offered  as  the  carrier  has  to  relief  from  a  delay  of  a  car 
unduly  held  for  loading.  There  may  be  no  injury  or  depreciation 
in  the  value  of  the  car  or  the  freight  by  a  delay,  but  the  right  to 
promptness  and  convenience  exists  and  may  be  enforced,  and 
the  public  has  an  interest  in  the  prconpt  movement  of  cars  needed 
for  other  shipments.  The  purpose  designed  to  be  accomplished 
in  allowing  this  reciprocal  charge,  or  in  imposing  this  reciprocal 
liability,  is  to  afford  the  carrier  and  the  shipper  a  limited  cumu- 
lative remedy  to  prevent  the  delaying  of  cars  and  of  freight,  and 
1o  incidentally  serve  the  public  welfare  by  stimulating  and 
facilitating  the  transportation  of  freight." 

Counsel  for  appellant  here  say  that  this  is  mere  dictum,  but, 
as  pointed  out  by  Judge  Lumpkin  in  Southern  R.  Co.  v.  Melton, 
«upra,  it  cannot  soundly  be  so  regarded,  but,  even  if  it  were,  we 
agree  with  the  Georgia  court  in  the  view  that  it  expresses  the 
true  distinction  between  a  penal  sanction  of  the  law  which  can 
-only  be  imposed  directly  by  the  l^slature  itself  and  remedial 
redress  administrative  in  its  essence,  the  power  to  provide  for 
which  may  be  delegated  to  the  administrative  commission* 

In  Keystone  Lumber  Yard  v.  Yazoo  &  M.  Valley  R.  Co.  97 
Miss.  433,  53  So.  10,  the  supreme*  court  of  Mississippi,  adopting 
the  reasoning  and  much  of  the  language  of  the  Florida  court  in 
State  V.  Atlantic  Coast  Line  R.  Co.  supra,  distinctly  held  that 
the  fixing  of  a  charge  for  delay  such  as  that  here  involved  is 
remedial  and  in  the  nature  of  liquidated  damages,  rather  than  a 
penalty  in  the  nature  of  a  fine. 

Appellant  seeks  to  distinguish  the  first  of  these  cases  from 
^at  before  us  by  the  *f act  that  the  Georgia  statute  apparently 
made  the  exercise  of  the  power  by  the  Commission  mandatory, 
while  our  statute  confers  the  power  to  make  the  rule>  but  does  not 
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expressly  make  its  exercise  mandatory.  We  think,  however,  that 
the  conferring  of  the  power,  when  construed  in  the  light  of  the 
entire  purpose  of  our  Railroad  Commission  Law,  impliedly  im- 
poses the  duty  to  exercise  it.  But  be  that  as  it  may,  the  mere  fact 
that  a  power  is  discretionary  does  not  change  its  nature.  Xot 
every  discretionary  power  is  essentially  legislative.  If,  as  we 
have  seen,  the  power  conferred  by  the  statute  here  in  question 
is  a  power  incidental  to  the  administrative  functions  of  the 
Commission,  it  was  validly  conferred,  and  the  circumstance 
that  its  exercise  is  discretionary  with  the  Commission  does  not 
alter  that  fact.  Both  on  reason  and  authority  we  are  con- 
strained to  hold  that  neither  the  statute  here  in  question  nor 
rule  3,  made  thereunder,  is  void  as  an  unconstitutional  delega- 
tion of  the  legislative  function. 

[2]  2.  Appellant's  second  contention  is  that  the  Commission 
had  no  jurisdiction  to  entertain  respondent's  complaint,  or  to 
make  the  order  awarding  reparation.  This  contention  is  based 
upon  the  claim  that  the  Public  Service  Commission  Law  (Laws 
1911,  chap.  117)  does  not  provide  for  any  such  hearing,  and 
that  rule  12  of  the  Commission,  providing  for  such  hearing,  is 
therefore  void  as  an  unconstitutional  assumption  by  the  Com- 
mission of  legislative  power  granting  to  itself  judicial  power. 
If  the  sole  objection  were  that  the  making  of  this  rule  was  un- 
authorized by  the  Public  Service  Commission  Law,  appellant 
would  be  precluded  from  raising  it  by  its  failure  to  contest  the 
rule  within  twenty  days  after  its  promulgation,  as  provided  ii> 
§  85  of  that  law.  But  the  objection  goes  deeper.  It-  involves  a 
constitutional  question  which,  if  well  taken,  makes  the  rule  ab- 
solutely void,  and  hence  contestable  at  any  time  and  in  any 
proceeding  in  which  it  is  involved.  Undoubtedly  had  the  Pub- 
lic Service  Commission  Law  itself  expressly  conferred  upon  the 
Commission  authority  to  have  such  a  hearing  as  that  provided 
for  in  rule  12,  and  limited  the  effect  of  any  order  made  on  such 
hearing  to  a  mere  prima  facie  establishment  of  the  facts  therein 
determined,  this  would  not  have  been  an  unconstitutional  dele- 
gation of  judicial  power.  The  Supreme  Court  of  the  United 
States  has  distinctly  so  held  as  to  authority  of  that  character 
granted  to  the  Interstate  Commerce  Commission  in  the  act  of 

Congress  to  regulate  commerce  and  the  acts  amendatorv  thereof.. 
P.U.R.1917C. 
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Meeker  v.  Lehigh  Valley  R.  Co.  236  U.  S.  412,  59  L.  ed.  614, 
P.U.R.1015D,  1072,  35  Sup.  Ct.  Rep.  328,  Ann.  CasJ  1916B, 
691 ;  Southern  R.  Co.  v.  Atlanta  Sand  &  Supply  Co.  135  Ga. 
35,  68  S.  E.  807.  But  the  conferring  of  such  authority  is  clearly 
the  making  of  substantive  law.  It  is  legislation  pure  and  simple. 
Though  we  have  held  that  judicial  power  may  be  conferred  by 
the  legislature  upon  the  Commission  as  incidental  to  its  ad- 
ministrative  functions,  pursuant  to  §  18,  art.  12,  of  the  state 
Constitution  (State  ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Railroad 
CoDMnission,  52  Wash.  17,  100  Pac.  179),  neither  this  court, 
nor  any  other  court  so  far  as  we  are  advised,  has  ever  held  that 
an  administrative  body  can  assume  the  l^slative  function  and 
confer  upon  itself  the  power  to  make  a  law  giving  to  itself  judicial 
functions,  even  as  incidental  to  its  administrative  powers.  Herein 
lies  the  distinction  between  the  authority  of  the  Commission 
in  relation  to  the  subject-matters  of  rule  3  and  rule  12.  The 
authority  to  make  rules  for  demurrage  and  reciprocal  demurrage 
and  to  provide  so-called  penalties  in  the  nature  of  compensation 
for  their  violation  as  exercised  in  rule  3  was  expressly  con- 
ferred. The  authority  to  have  a  hearing  on  any  violation  of  that 
rule  and  award  such  compensation  as  assumed  in  rule  12  was 
not  conferred.  We,  therefore,  hold  that  rule  12  is  void  as  an 
unconstitutional  assumption  by  an  administrative  body  of  both 
legislative  and  judicial  power.  The  order  made  pursuant  to  that 
rule  is  brutiun  fulmen.  It  can  have  no  binding  force,  either 
prima  facie  or  otherwise. 

But  it  does  not  follow  that  respondent  warehouse  company 
was  without  remedy.  The  Public  Service  Commission  Law 
made  it  the  duty  of  the  railroad  company  to  furnish  cars.  It 
conferred  upon  the  Commission  the  authority  to  prescribe  tlie 
time  within  which  such  cars  should  be  furnished  and  the  com- 
pensation to  be  paid  to  the  shipper  by  the  railroad  company  for 
its  failure  to  perform  that  duty.  Rule  3  is  therefore  a  valid 
rule.  Its  violation  created  a  right  in  the  shipper  to  recover  the 
prescribed  compensation  from  the  railroad  company.  It  is  the 
boast  of  our  law  that  there  can  be  no  right  without  a  corres- 
ponding remedy.  When  the  ri^t  is  once  created  the  common 
law  furnishes  the  remedy. 

The  case  of  Southern  R.  Co.  v.  Atlanta  Sand  &  Supply  Co. 
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supra,  involved  a  suit  by  one  claiming  to  have  been  damaged  by 
the  failure  of  a  railroad  company  to  furnish  cars  under  rule  9 
of  the  Georgia  Kailroad  Commission,  which,  so  far  as  this  ques- 
tion is  concerned,  was  substantially  the  same  as  rule  3  here  in- 
volved. In  addition  to  §  2  of  thje  Georgia  statute,  authorizing 
the  making  of  rule  9,  the  statute  contained  another  §  3,  giv- 
ing to  the  railroad  a  hearing  before  the  Commission  on  any 
complaint  that  the  rules  had  been  violated.  After  the  suit  had 
been  commenced  the  shipper  made  complaint  to  the  Commission 
under  the  latter  section  of  the  statute.  The  Commission  issued 
citation  to  the  railroad  company  to  show  cause  why  the  rule 
should  not  be  enforced.  The  railroad  company  answered  by 
letter,  stating  that  all  orders  for  cars  had  been  promptly  filled 
and  no  discrimination  practised,  and  that,  inasmuch  as  a  suit 
had  been  commenced,  it  was  not  worth  while  to  answer  further. 
The  Commission  thereupon  treated  this  letter  as  a  waiver  of 
future  hearing,  and  entered  an  order  "that  sufficient  cause  had 
not  been  shown  to  relieve  said  company  of  the  penalty  claimed." 
The  supreme  court  of  Georgia  held  that  since  the  statute  did  not 
prescribe  how  the  penalty  fixed  by  the  Commission  rule  9  should 
be  recovered,  there  was  a  necessary  implication  that  it  could 
only  be  recovered  by  a  resort  to  the  courts,  and  that  in  such 
suit  the  railroad  company  might  plead  and  prove  any  suffi- 
ciently excusing  causes  for  noncompliance.  The  court  said: 
'The  act  of  this  state  of  August  23,  1905  (Acts  1905,  p.  120), 
does  not  in  terms  provide  how  the  shipper  is  to  obtain  payment 
of  the  'forfeitures  or  penalties'  prescribed  in  the  second  section 
thereof.  This  being  so,  impliedly  he  must  resort  to  the  courts 
and  bring  suit  therefor." 

And  again :  "It  could  not  have  been  the  legislative  purpose  to 
provide  for  the  obtaining  by  a  shipper  of  a  conclusive  judg- 
ment, against  a  railroad  company,  before  the  Commission.  That 
body  could  not,  like  a  court,  render  conclusive  money  judgments 
between  parties.  The  shipper  would  have  to  go  to  the  court 
finally  and  seek  to  recover  by  suit.  The  section  did  not,  in 
terms,  provide  for  any  notice  to  the  shipper  or  for  any  hear- 
ing on  his  part.  It  declared  that  'if  sufficient  cause  is  shown,' 
the  company  'shall  be  relieved  from  any  further  liability  under 

this  act;'  but  it  said  nothing  as  to  what  would  happen  if  suffi- 
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cient  cause  were  not  shown.  It  would  seem  that  the  shipper  could 
then  go  ahead  and  sue." 

So  far  as  the  question  here  involved  is  concerned,  the  case 
quoted  and  that  here  are  identical.  Kespondent  warehouse  com- 
pany must  be  remitted  to  its  action  at  law  for  a  recovery. 
What  period  of  limitation  would  apply  to  such  an  action,  and 
whether  the  things  set  up  in  the  answer  of  the  railroad  CMnpany 
in  the  proceeding  now  before  us  would  state  a  defense  to  such 
an  action,  we  shall  not  prejudge. 

[3]  3.  Appellant's  third  contention  is  that  reciprocal  de- 
murrage rule  3  is  void  as  an  interference  with  and  r^ulation 
of  interstate  commerce.  Though  the  cars  here  involved  were 
ordered  for  intrastate  use,  we  cannot  avoid  a  consideration  of 
this  question.  The  rule  is  indivisible  in  its  provisions.  If  it 
must  be  held  to  apply  to  both  kinds  of  commerce,  and  is  void 
as  to  one  kind,  it  is  void  in  toto.  That  it  is  beyond  the  power 
of  a  state,  whether  by  rule  or  statute,  to  regulate  the  delivery 
of  cars  for  interstate  shipments,  is  now  well  settled.  Reciprocal 
demurrage  rules  of  a  state  therefore  cannot  apply  to  such  cars. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Hardwick  Farmers  Elevator  Co. 

226  U.  S.  426,  57  L.  ed.  284,  46  L.R.A.(N.S.)  203,  33  Sup.  Ct. 
Rep.  174 ;  Yazoo  &  M.  Valley  R.  Co.  r.  Greenwood  Grocery  Co. 

227  U.  S.  1,  57  L.  ed.  389,  33  Sup.  Ct.  Rep.  313 ;  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Edwards,  227  U.  S.  265,  57  L.  ed.  506,  33 
Sup.  Ct.  Rep.  262 ;  Or^on  R.  &  Nav.  Co.  v.  Martin,  229  U. 
S.  606,  57  L.  ed.  1349,  33  Sup.  Ct.  Rep.  775.  The  state  de- 
murrage laws  involved  in  each  of  these  cases  had  been  construed 
by  the  courts  of  the  states,  respectively,  as  applying  alike  to  in- 
terstate and  intrastate  commerce.  Neither  our  demurrage  rule  3 
nor  the  statute  under  which  it  was  promulgated  has  ever  been 
80  construed  by  this  court.  But  appellant  argues  that  the  lan- 
guage of  the  rule  is  broad  enough  to  apply  to  cars  ordered  for 
both  kinds  of  commerce,  and  that  therefore  the  court  cannot 
construe  either  it  or  the  law  as  not  intended  so  to  apply.  Such  an 
argument,  if  applied  to  each  of  the  various  provisions  of  our 
Railroad  Commission  Law,  would  defeat  many  of  them  as  at- 
tempts to  invade  the  power  of  Congress  to  regulate  interstate 
commerce.  Many  of  these  provisions,  standing  alone,  are  couched 
in  language  broad  enough  to  cover  both  kinds  of  commerce. 
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But  inasmuch  as  the  dominant  purpose  of  the  act  to  be  gathered 
from  all  of  its  provisions  was  merely  to  regulate  intrastate  com- 
merce, it  seems  to  us  but  reasonable  to  hold  that  this  dominant 
purpose  should  be  read  into  all  of  its  provisions.  Ann  Arbor  R. 
Co.  V.  Michigan  R.  Commission,  163  Mich.  49,  127  N.  W. 
746;  Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v.  Railroad  Commis- 
sion, 171  Ind.  189,  86  'N.  E.  328 ;  Michigan  R.  Commission  v. 
Michigan  C.  R.  Co.  168  Mich.  230,  132  N.  W.  1068;  Michigan 
C.  R.  Co.  V.  Michigan  R.  Commission,  236  TJ.  S.  615,  59  L.  ed. 
750,  P.TJ.R.1915C,  263,  35  Sup.  Ct.  Rep.  422. 

[4]  Appellant  further  argues  that,  because  the  courts  of  last 
resort  of  certain  of  the  states  at  the  time  the  reciprocal  demurrage 
rules  of  this  state  v^ere  adopted  had  held  that  it  v^as  v^ithin  the 
power  of ,  the  states  to  make  such  rules  applicable  to  interstate 
commerce  as  well  as  to  intrastate  commerce,  therefore  it  must 
be  assumed  that  the  legislature  and  the  Commission  of  this  state 
intended  our  rules  to  apply  to  both  kinds  of  commerce.  Re- 
spondent answers  that  such  an  intention  cannot  be  so  inferred, 
because  at  the  time  of  the  adoption  of  these  rules  the  Supreme 
Court  of  the  United  States,  in  Houston  &  T.  C.  R.  Co.  v.  Mayes, 
201  TJ.  S.  321,  50  L.  ed.  772,  26  Sup.  Ct.  Rep.  491,  and  in 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas,  217  U.  S.  136,  54 
L.  ed.  698,  29  L.R.A.(N'.S.)  802,  30  Sup.  Ct  Rep.  476,  had 
held  the  demurrage  rules  of  Texas  and  Arkansas  invalid  as 
applied  to  interstate  commerce.  Appellant  retorts  that  these 
decisions  do  not  hold  that  no  reciprocal  demurrage  rules  of  a 
state  could  validly  apply  to  interstate  commerce,  but  only  that 
the  ones  there  in  question  could  not  so  apply  because  they  im- 
posed excessive  burdens  on  interstate  carriers,  and  made  no  allow- 
ance for  reasonable  excuses  on  the  carrier's  part  for  failure  to 
comply  with  the  rules.  It  is  true  that  neither  the  decisions 
cited  nor  any  other  decision  of  the  United  States  Supreme 
Court  up  to  the  time  of  the  making  of  rule  3  by  our  Conunis- 
sion  had  expressly  reprobated  all  state  demurrage  rules  as  applied 
to  interstate  commerce.  But  the  two  cases  cited  had  certainly 
left  the  power  of  the  states  in  the  premises  in  a  most  doubtful 
condition,  and,  we  think,  so  much  so  that  no  persuasive  force 
can  be  given  to  the  argument  that,  because  of  prior  decisions  of 

other  state  courts  sustaining  such  rules  as  applied  to  both  kinds 
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of  commerce,  our  legislature  and  Commissiou  must  have  in- 
tended the  rules  here  involved  so  to  apply.  The  argument,  so  far 
as  it  is  entitled  to  any  force,  se^ns  to  us  to  look  the  other  way, 
since  we  cannot  assume  that  the  legislature  of  this  state  intended 
to  adopt  even  doubtfully  sound  rules. 

So  far  as  we  are  advised,  the  Public  Service  Commission  has 
never  construed  these  rules  as  applicable  to  interstate  commerce, 
nor  attempted  to  enforce  them  as  to  cars  ordered  for  use  in  such 
commerce.  This  court  has  never  construed  them  as  intended  to 
be  so  applied.  To  do  so  now  would  seem  to  be  a  wanton  exercise 
of  the  power  to  so  construe  a  law  as  to  make  it  certainly  uncon- 
stitutional.   Our  duty  as  we  see  it  lied  the  other  way. 

For  the  reasons  stated  in  our  discussion  of  the  second  question 
involved  in  this  appeal,  the  order  complained  of  is  void.  For  that 
reason  alone  the  judgment  is  reversed,  and  the  cause  is  re- 
manded, with  direction  to  dismiss  the  proceeding. 

Morris,  Main,  Parker,  and  Chadwick,  JJ.,  concur. 


WISCONSIN  RAIIiROAD  COMMISSION. 

BE  POETAGE  TELEPHONE  COMPANY, 

Valuation '^Determination  of  fair  value  of  part  from  fair  value  of 
whole, 

1.  The  ratio  of  the  fair  yalue  to  the  book  value  of  utility  property, 
as  a  whole,  was  applied  by  the  Wisconsin  Commission  to  the  various 
sections  of  the  property  in  order  to  fix  the  fair  value  of  each  section. 

Return  —  Reasonahlenese  ~  Telephone  company  ~  Percentage. 

2.  A  return  of  H  per  cent  on  the  fair  value  of  a  telephone  prop- 
erty was  assumed  to  be  reasonable  by  the  Wisconsin  Commission,  for 
the  purpose  of  computation,  in  the  determination  of  the  reasonableness 
of  rates. 

Depreciation'^ Accruing '^ Telephone   plant -^ Percentage    of   ollotr- 
ance  ^  Long-lived  equipment. 

3.  An  annual  aUowance  of  6.6  per  cent  is  sufficient  to  cover  accru- 
ing depreciation  of  a  telephone  plant,  a  large  amount  of  which  is  made 
up  of  comparatively  long-Uved  equipment. 

Apportionment  r' Telephones '^  Coat  of  service -^  Different  classes  of 
service. 

4.  The  principle  upon  which  the  method  of  determining  the  cost 
of  various  classes  of  telephone  services  for  rate  making  rests  is  that 
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of  (1)   determining,  so  far  as  possible,  the  total  of  all  expense  which 
is  directly  incident  to  the  serving  of  each  class  of  service;  and  (2)  the 
readjustment  among  classes  of  th^  expenses  thus  determined,  using  the 
traffic  among  the  claases  as  the  basis  for  the  readjustment. 
Apportionment  —  Telephones  —  Stvitch  line. 

5.  In  ascertaining  the  cost  of  the  service,  the  expenses  of  switch 
lines  were  apportioned  by  the  Wisconsin  Commission  to  the  various 
classes  of  service  of  a  telephone  company  in  proportion  to  the  use  made 
of  the  switch  line  by  these  classes,  and  in  turn  the  expenses  of  the  com- 
pany's classes  of  service  were  apportioned  to  the  switdied  dass  in 
proportion  to  the  relative  amount  of  use  which  the  switched  subscribers 
made  of  the  equipment  of  the  company. 

Apportionment  —  telephones  —  Operator* 8  wages. 

6.  In  determining  the  cost  of  telephone  service,  operator's  wages 
were  apportioned  directly  and  finally  on  the  basis  of  the  traffic  among 
the  various  classes  of  service,  properly  weighted  to  take  into  account 
the  extra  amount  of  time  required  to  complete  certain  classes  of  calls, 
as  compared  with  the  time  required  to  complete  other  classes  of  calls. 

Apportionment  —  Telephones  —  Commercial  expense, 

7.  In  determining  the  cost  of  telephone  service,  ccHhmercial  ex- 
pense was  apportioned  finally  to  each  class  of  service  on  the  basis  of 
the  number  of  bills  set  out  for  the  year  to  each  class. 

Apportionment  ^  Telephones --^  General  and  undistributed  expense. 

8.  In  ascertaining  the  cost  of  telephone  service,  general  and  imdis- 
tributed  expenses  exclusive  of  operation  and  maintenance  of  utility 
equipment,  were  apportioned  as  an  overhead. 

Apportionment  ~  Telephones  —  Toll  service. 

9.  In  ascertaining  the  cost  of  telephone  service,  toll  service  was 
charged  with  its  full  pro  rata  of  expense  up  to  and  including  the  sub- 
scriber's phones. 

Apportionnnent  ~  Telephones  —  Taxes. 

10.  In  ascertaining  the  cost  of  telephone  service,  taxes  were  appor- 
tioned as  an  overhead  to  the  actual  eost  to  the  company  of  each  class 
of  service. 

Payment  ^  Rural  customers -^  Quarter  hilling, 

11.  Quarterly  billing  is  preferable  to  monthly  billing  for  rural  con- 
sumers. 

Payment  —  Discounts  —  Beasonahleness, 

12.  Discomits  for  prompt  payment  are  a  desirable  feature  of  a  rate 
schedule  so  long  as  the  difi'erence  between  the  gross  and  net  rates  is 
not  so  high  as  to  be  unreasonably  burdensome  to  those  who  find  it 
impossible  to  pay  when  the  rental  becomes  due. 

Payment  —  Telephones  ^  Discounts  —  Reasonahteness    of    specific 
amount, 

13.  A  discount  of  25  cents  per  month  for  the  proiilpt  paym^t  of 
telephone  bills  was  held  reasonable. 

Discrimination'^ Telephone  service '^ Rural  lines  connected  with  two 
exchanges. 

14.  Certain  of  a  local  telephone  company's  rural  lines,  each  of  which 
P.U.R.1917C. 
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was  connected,  not  only  with  the  company's  own  exchange,  but  also 
with  another  exchange,  were  ordered  divided  so  as  to  allow  subscribers 
whose  normal  exchange  requirements  would  be  met  by  service  of  the 
company's  local  exchange  to  be  connected  with  that  exchange  alone 
and  to  pay  the  company's  rates  for  service,  allowing  the  remainder  oi 
the  subscribers  to  be  connected  with  their  respective  neighboring  ex- 
changes and  to  pay  the  rates  of  the  companies  owing  such  exchanges, 
in  order  to  remove  a  diserimination  which  existed  by  allowing  the  sub- 
scribers on  such  lines  to  use  service  of  two  exchanges  while  requiring 
the  subscribers  of  other  of  the  local  company's  rural  lines,  not  con- 
nected with  such  outside  exchanges,  to  pay  a  toll  charge,  when  com- 
municating with  subscribers  of  such  exchanges. 

[January  24,  1917.] 

Application  for  authority  to  increase  rural  rates;  authority 
granted  to  discontinue  present  schedule  of  rates  for  such  service 
and  to  substitute  therefor  a  new  schedule  set  out  in  the  order; 
certain  requirements  with  reference  to  billing  and  discounts 
also  prescribed. 

By  the  Commission:  In  its  application  dated  August  20, 
1915,  the  Portage  Telephone  Company  alleges  that  its  rural 
rates  are  not  such  as  will  permit  it  to  earn  a  reasonable  return 
on  its  investment,  and  asks  for  authority  to  make  such  rate  in- 
creases as  the  Commission  deems  justifiable. 

Hearing  in  this  matter  was  held  at  the  city  of  Portpge  on 
April  21,  1916. 

Appearances  were :  F.  H.  Kui^kle  for  applicants ;  C.  J.  Wil- 
liams, W,  E.  Stuart,  and  John  Lindsay  on  their  own  behalf. 

Physical  Data. 

The  applicant  operates  an  exchange  in  the  city  of  Portage, 
through  which  it  served  on  December  31,  1915,  an  aggregate 
of  1,197  subscribers.  Of  this  number  1,007  were  city  and  190 
were  rural  subscribers.  The  applicant  also  owns  and  operates, 
wholly  or  in  part,  certain  toll  lines  extending  from  Portage  to 
Pardeeville,  Wyocena,  Kio,  Endeavor,  Packwaukee,  Westfield, 
and  Kilboum.  All  city  subscribers  are  furnished  with  full  me- 
tallic central  energy  service  through  a  switchboard  equipped  with 
automatic  features.  Rural  subscribers  are  given  a  limited  option 
of  grounded  or  full  metallic  magneto  service.  Practically  all 
construction  in  the  business  district  of  Portage  is  underground. 

The  rural  development  of  this  company  has  been  rendered 
P.U.R.1917C. 
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difficult  because  the  city  of  Portage  is  surrounded  by  unimproved 
marsh  lands  for  a  radius  of  about  4  miles.  Nearly  all  telephone 
utilities  find  their  most  profitable  rural  district  in  that  which 
lies  within  a  4-mile  radius.  That  the  cost  of  service  under  the 
conditions  existing  at  Portage  is  relatively  high  is  rendered  ap- 
parent by  the  Conunission's  valuation  of  the  equipment  serving 
the  applicant's  rural  subscribers,  which  shows  a  cost  of  repro- 
duction of  approximately  $110  per  telephone;  while  the  rural 
full  metallic  equipment  of  some  twenty-two  other  exchanges  in 
the  state,  as  valued  by  the  Commission,  averages  $78  per  tele- 
phone. This  subject  will  receive  further  consideration  at  an- 
other point  later  on. 

In  addition  to  the  rural  service  above  described,  the  applicant 
performs  switching  service  for  twenty  subscribers  on  two  lines 
owned  by  the  Groi^man  Telephone  Company.  These  lines  ex- 
tend in  a  northwesterly  direction  from  Portage,  each  traversing 
a  separate  highway,  and  both  finally  terminating  in  a  small  ex- 
change located  at  Lewiston. 

Present  Bates. 

The  rates  which  the  applicant  has  at  present  in  effect  are  as 
follows; 

Rate  Per  Year 
Per  Phone. 

Business  Telephone — main   line    $30.00 

Business  Telephone — two-party  line    24.00 

Residence  Telephone — ^main  line   18.00 

Residence  Telephone — two-party  line    15.00 

Residence  Telephone — four-party  line   12.00 

Extension  Telephone   6.00 

Extension   Bell    3.00 

Rural  Telephone — ^metallic  circuit  18.00 

Rural  Telephone — groimded  circuit 15.00 

Rural  companies-  owning  and  maintaining  their  instruments 

and  pole  lines — grounded  circuit  7.50 

Rural  companies  owning  and  maintaining  their  instruments 

and  pole  lines — full  metallic  circuit 8.50 

Rural  companies  owning  and  maintaining  their  instrum^its, 

poles,  and  wire 6.00 

Valuation, 

An  appraisal  has  been  made  by  the  Commission's  engineer- 
ing staff  of  the  rural  portion  of  the  applicant's  property.     The 
following  is  a  summary  of  this  appraisal. 
P.U.R.1917C. 


Digitized  by 


Google 


RE  PORTAGE  TELEPR  CO. 


651 


TABLE  I. 
Final  Summary — ^Rural  Only. 

Reproduction 
Cost. 

Reproduction 

Cost  Less 
Depreciation. 

A.  Land  

$112 

11,463 

592 

635 

188 

$112 

B.  Distribution  system 

7,655 

C.  Building  and  miscellaneous  structures 

D.  EiXchanffe  eauiDroent 

574 
590 

E.  General  eaumment    

94 

Total    

$12,990 
1,559 

$9,025 

Add  12%  (see  note  below)    

1,083 

Total    

$14,549 

$10,108 

F.  Pavinir    

Total    

$14,549 
376 

$10,108 

H.  Materials  and  supplies   , 

318 

Total  

$14,925 

$10,426 

Note. — Addition  of  12  per  cent  to  cover  engineering,  superintendence,  in- 
terest during  oonatniction,  contingencies,  etc. 

The  above  summary  excludes  a  portion  of  the  equipment 
owned  by  subscribers  and  also  a  part  of  the  rural  distribution 
system  owned  by  the  Portage  Telephone  Company,  which  serves 
the  class  of  subscribers  taking  the  $7.50  and  $8.50  rates,  t.  e,, 
those  subscribers  who  own  and  maintain  the  instruments  and 
pole  line.  From  the  details  of  the  valuation  it  was  possible  to 
obtain  these  omitted  items,  and  to  regroup  the  total  into  classes 
desirable  for  the  rate  analysis. 

Thus  reconstructed,  the  summary  of  the  cost  of  reproduction 
of  the  physical  property  used  for  rural  service  is  as  follows : 

Kural  (outside  city  limits  owned  by  Portage  Tel.  Co.)   $12,370 

Rural  (inside  city  limits  owned  by  Portage  Tel.  Co.)    3,555 

Rural  (outside  city  limits  owned  by  subscribers)    2,416 

It  was  necessary  also  to  obtain  approximate  valuations  of  (1) 

equipment  serving  city  subscribers,   (2)   toll  system,  and   (3) 

lines  for  which  the  company  does  switching  service  known  as 

the  Grossman  lines.     The  applicant's  records  of  book  costs  for 

the  city  equipment  and  the  toll  system  were  carefully  checked 

and  found  to  be  suflSciently  accurate  for  our  purposes,  and  an 

approximate  valuation  was  made  of  the  two  Grossman  lines  for 

which  the  applicant  performs  switching  service.     The  cost  of 

reproduction  arrived  at  for  those  three  classes  of  equipment  are 

as  follows: 
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Portage  Telephone  Company,  local   $66,270 

Portage  Telephone  Compan j,  toll  10,509 

Switched  (Grossman  lines) 1301 

Totel  of  all  equipment 96,921 

[1,  2]  The  book  cost  of  the  total  property  according  to  the 
applicant's  annual  report  for  the  year  ending  December  31,  1915, 
was  $93,633.47.  A  valuation  of  the  total  property  was  made 
by  the  Commission  as  of  July  1,  1908,  which  gave  a  cost  of 
reproduction  new  of  $56,611.  The  book  cost  of  the  property 
as  of  the  same  date  was  $56,483.13,  which  figure,  it  will  be 
noted,  corresponds  very  closely  to  the  Commission's  valuation. 
The  records  since  1908  show  that  the  books  of  the  company  have 
been  kept  in  a  careful  manner  and  in  accordance  with  the  Com- 
mission's prescribed  classification,  so  that  the  book  value  of 
$93,633.47  appears  fairly  to  represent  the  historical  cost  of  the 
property  as  of  December  31,  1915.  Computations  showing  the 
extent  of  the  accrued  depreciation  have  been  made,  which  indi- 
cate that  the  cost  less  accrued  depreciation  is  in  the  neighbor- 
hood of  $62,000.  These  computations  were  based  on  the  Com- 
mission's 1908  valuation  redepreciated  year  by  year  on  an  esti- 
mated fifteen-year  average  life  of  the  property,  taking  into  con- 
sideration additions  to  property  and  renewals  for  each  year.  Go- 
ing value  based  upon  computations  of  losses  sustained  by  the 
company  during  the  past  years  amounts  to  approximately  $6,- 
800.  Taking  into  consideration  the  factors  of  value  enumerated 
above  and  all  of  such  other  assets  as  it  appears  reasonable  to  in- 
clude, it  is  our  judgment  that  $89,200  is  the  fair  value  of  the 
applicant's  property  upon  which  to  base  rates.  This  figure  bears 
a  ratio  to  the  book  value  of  the  property  of  approximately  93.5 
per  cent,  which  percentage  has  been  applied  to  the  cost  of  repro- 
duction of  the  various  sections  of  the  property  in  order  to  arrive 
at  the  fair  value  of  each  section.  In  our  computations  in  this 
case  we  have  used  7^  per  cent  as  a  reasonable  return  up(«i  the 
fair  value  of  the  property. 

Income  Accotmts. 

[3]  Table  II.  is  a  tabulation  of  the  income  account  of  the 
applicant  for  the  year  ending  December  31,  1915.  Table  III. 
is  the  balance  sheet  for  the  utility  as  a  whole  under  date  of  De- 
cember 31,  1915,  and  table  IV.  is  a  detail  of  the  operating  ex- 
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penses  for  the  utility  as  a  whole  for  the  same  period.  A  com- 
parison of  operating  expenses  of  the  applicant  for  the  year  end- 
ing December  31,  1915,  with  its  operating  expenses  of  other 
years,  indicates  that  the  expenses  for  the  year  1915  were  fairly 
normal.  We  have  therefore  used  these  amounts  in  the  rate  com- 
putations which  we  have  made,  with  the  single  exception  of  the 
amount  set  aside  for  depreciation.  This  item  appears  to  be  too 
high.  It  has  been  the  practice  of  the  applicant  a  number  of 
years  to  set  aside  a  depreciation  reserve  equal  to  between  7  and 
8  per  cent  of  the  book  value  of  its  total  property.  This  practice 
has  resulted  in  the  establishment  of  an  accumulated  depreciation 
resen^e  of  nearly  $40,000.  We  believe  that  such  an  amount  is 
higher  than  the  actual  accrued  depi:eciation  upon  the  property 
in  question.  Were  the  accrued  depreciation  as  high  as  this,  it 
would  follow  that  the  ratio  of  the  present  value  of  the  property 
to  the  book  value  as  of  December  31,  1915,  would  be  about  57 
per  cent  Such  a  condition  per  cent  would  appear  abnormally 
low  for  a  plant  as  well  maintained  as  this  one  is.  Moreover, 
computations  which  we  have  made  and  which  are  based  upon 
average  life  values  of  the  various  classes  of  equipment  which 
go  to  make  up  the  composite  telephone  plant  indicate  that  5.5 
per  cent  of  the  book  value  is  a  sufficient  depreciation  reserve  to 
be  set  aside  annually  for  this  plant.  Such  a  percentage  appears 
to  be  low  as  compared  with  amounts  which  this  Comjnission  has 
advocated  that  other  telephone  companies  of  similar  size  set 
aside.  The  difference  lies  in  the  fact  that  the  plant  under  con- 
sideration has  a  large  amount  of  comparatively  long-lived  equip- 
ment. Underground  conduits,  underground  cable,  and  build- 
ings form  a  considerable  part  of  the  investment;  and,  since  this 
is  comparatively  long-lived  equipment,  the  percentage  necessary 
for  depreciation  is  lower  than  in  cases  when  very  little  of  this 
class  of  equipment  is  used. 

In  the  details  of  the  analysis  made  in  connection  with  this 
case  approximately  5,5  per  cent  is  the  weighted  average  per- 
centage of  the  cost  of  reproduction  of  the  various  sections  of  the 
applicant's  property  which  we  have  considered  reasonable  to  set 
aside  for  depreciation. 

Correcting  the  net  income  in  table  II.  by  this  difference  in 
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the  depreciation  reserve  allowance  gives  a  net  income  of  ap- 
proximately $6,000. 

TABLE  II. 

Portage  Telephone  Company. 

Income  Account  (Utility  as  a  Whole)  For  Year  Ending  December  81,  1915. 

Total  operating  revenues    $22,323.56 

Total  operating  expenses   (inc.  Depr.  &  Taxes)    ....     17,746.15 

Net  operating  revenue   $4,577.41 

Nonoperating  revenues  80.95 

Gross  income   4,658.36 

Deductions  from  gross  income: 

Interest  on  floating  debt 417.50 

Total  deductions    417.50 

Net  income   4,240.86 

Disposition  of  net  income: 

Common  stock  dividends  2,100.00 

Surplus  for  year    2,140.86 

Surplus  at  beginning  of  year    21,808.55 

Surplus  close  of  year 23,949.41 

TABLE  III. 
Balance  Sheet  Year  Ending  Dec.  31,  1915. 

Assets, 

Property  and  Plant; 

Cost  beginning  of  year   $89,310.69 

Construction  current  fiscal  year   4,322.78 

Cost  close  of  year  $93,633.47 

Treasury  securities — ^none. 

Investments — none. 

Reserve,  sinking  and  special  fund  assets — none. 

Current  Assets: 

Cash    3,790.60 

Notes  and  bills  receivable 104.00 

Materials  and  supplies   261.69 

Prepaid  accounts — none. 

Total  assets   $97,879.76 

Liahilities. 

Capital  Liabilities: 

Capital  stock,  common    $30,000.00 

Mortgage  Liabilities — ^none. 

Reserve,  Sinking,  and  Special  Fund  Assets: 

Depreciation    reserve    39,925.32 

Current  Liabilities: 
Notes  and  bills  payable 4,000.00 

Accrued  Liabilities: 

Open  accounts    5.03 

Surplus    23,949.41 

Total  liabilities  $97,879.76 
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,  TABLE  IV. 

Portage  Telephone  Company, 

Operating  Expenses— (Utility  as  a  Whole)  For  Year  Ending  December  81, 

1915. 
Central  ofiice: 
Operation — 

Central  office  operating  labor   $2,783.90 

Mifioellaneous  central  office  supplies  and  expenses 747.72 

Maintenance — 

Maintenance  central  office  equipment   143.24 

Maintenance  buildings,  fixtures,  and  groimds  70.55 

Wire  Plant: 
Operation — 

Rent  of  conduit,  poles,  and  roof  priyileges 20.04 

Miscellaneous  supplies  and  expenses  119.30 

Maint^ance — 

fLocal 747.74 

Rural    209.29 

Maintenance  0.  H.  Lines  \  Toll  53.33 


[Total  $1,010.36 

Substation: 
Operation : 

Rent  of  substation  equipment  (all  city)    250.00 

Maintenance: 

Maintenance  substation  equipment  {  ^^^j 273  79 

-Commercial : 

Collection  expenses   ^  190.59 

Promotion  of  business   34.00 

Oeneral : 

General  office  salaries    2,658.05 

Miscellaneous  general  office  supplies  and  expenses 7  g--  «« 

Miscellaneous  general  expenses   )  O' '  •^" 

CJndistributed: 

Insurance    241.80 

Stationery  and  printing   131.91 

Operating  utility  equipment    134.21 

Maintenance  utility  equipment   283.74 

Total  of  above  items   $10,271.38 

Depreciation    6,861.60 

Taxes    . . .  .* 613.17 


Total  operating  expenses  $17,746.15 

The  petitioner  in  this  case  applies  for  a  raise  in  the  rates  for 
the  rural  subscribers  only.  It  is  therefore  unnecessary  to  deter- 
mine whether  a  general  rate  increase  for  all  classes  is  justifiable^ 
but  to  determine  whether  an  increase  is  justifiable  for  one  par- 
ticular class  of  subscribers  and  the  amount  of  increase,  if  any, 
which  is  reasonable.  We,  however,  believe  that  the  cost  of  serv- 
ice is  an  element  which  should  have  a  very  important  bearing 
upon  the  determination  of  a  rate  schedule,  and,  therefore,  it  has 
been  deemed  necessary  in  this  case  to  make  a  detailed  analysis 
P.U.R.1917C. 
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of  the  costs  to  serve  the  various  classes  of  subscribers  of  the 
applicant  The  method  used  follows  closely  that  employed  by 
this  Commission  in  its  decision  in  Re  St.  Croix  Teleph.  Co.  17 
Wis.  R.  C.  R.  124,  P.U.R.1916A,  552. 

A  rate  determination  for  rural  patrons  is  rendered  unusually 
complex  in  the  instant  case  by  the  fact  that  there  are  four  dif- 
ferent classes  of  rural  service  furnished ;  viz.,  (a)  grounded  and 
full  metallic  service  where  the  company  owns  all  equipment,  and 
(b)  grounded  and  full  metallic  service  where  the  subscribers 
own  and  maintain  the  instruments  and  pole  line.  In  the  analysis 
we  shall  ascertain  separately  the  cost  of  serving  the  rural  (a) 
and  rural  (b),  but  the  added  expense  of  making  the  separation 
of  costs  as  between  the  full  metallic  and  grounded  service  does 
not  appear  to  be  warranted. 

Data  Required  for  Analysis. 

The  data  required  for  the  rate  analysis  in  this  case  is  as  fol- 
lows: 

1.  Division  of  subscribers  into  classes  of  service.  This  classi- 
fication is  to  be  used  in  the  apportionment  of  all  expenses. 

2.  Valuation  of  property  and  its  apportionment  among  classes 
of  service.  The  cost  of  reproduction  of  the  equipment  serving 
a  particular  class  directly  will  be  used  as  the  basis  upon  which 
to  compute  depreciation  expenses  for  that  class. 

3.  Fair  value  of  property  and  its  apportionment  among  classes 
of  service.  Interest  and  profit  expense  will  be  computed  for 
each  class  upon  the  l)asis  of  the  apportioned  fair  value  of  prop- 
erty serving  each  class. 

4.  Normal  operating  expenses. 
6.  Traffic  data. 

Classes  of  Service. 

Class  No.  1.  Local — includes  all  data  relating  to  business  and  residence 
stations  in  city  of  Portage. 

Class  No.  2.    Rural    (a)    includes  all  data  relating  to  rural   lines  owned 
entirely  by  applicant. 
Rural   (b)   includes  aU  data  relating  to  rural  lines,  the  tele- 
phones and  pole  lines  of  which  are  owned  by  subscribers. 

Class  No.  3.  Switched — includes  all  data  relating  to  stations  on  two  Gross- 
man Telephone  Company's  lines  connecting  to  Portage  ex- 
change. 

Class  No.  4.  Toll — includes  data  relating  to  toll  lines  of  Portage  Tele- 
phone Company  and  traffic  to  and  from  Portage  over  toll 
lines  ol  Wisconsin  Telephone  Company. 
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Traffic  Data. 

The  applicant's  switchboard  is  so  equipped  that  a  daily  peg 
count  is  kept  throughout  the  year  of  all  completed  local  to  local 
calls.  This  peg  count  is  supplemented  on  two  days  of  each  month 
by  peg  counts  showing,  in  addition  to  the  local  to  local  calls, 
the  traffic  between  local  and  rural  and  between  rural  and  rural. 
To  obtain  a  traffic  study  sufficient  for  our  purposes  there  re- 
main to  be  ascertained  the  toll  traffic,  the  switched  line  traffic, 
and  the  intraline  calls  on  the  rural  and  switched  lines.  At  the 
Commission's  request,  complete  studies  were  made  on  August 
25  and  26,  1916.  The  traffic  obtained  for  the  various  classes 
of  service  on  these  days  was  adjusted  pro  rata  to  the  yearly 
average  of  traffic  as  kept  by  the  applicant,  so  that  the  results, 
we  believe,  fairly  represent  the  daily  average  of  each  class  of 
service.     These  data  appear  below, 

TRAFFIC  STUDY— PORTAGE  TELEPHONE  COMPANY. 
Average  of  Daily  Completed  Calls  Through  Portage  Exchange  for  Year  End- 
ing December  31,  1015. 

Completed 
Calls. 

Local  to  local 3642 

Jx>cal  to  rural    208 

Local  to  switched  lines   25 

Local  to  rural    152 

Rural  to  local 180 

Rural  to  rural  ( interline) 125 

Rural  to  rural  ( intraline)     237 

Rural  to  switched    14 

Rural  to  toll 3 

Switched  to  local  22 

Switched  to  rural    16 

Switched  to  switched  ( interline )     15 

Switched  to  switched  ( intraline )     28 

Switched  to  toll    0 

Toll  to  local   117 

Toll  to  rural    2 

Toll  to  switched    0 

Toll  to  toll    85 

Method  of  Rate  Determination. 

[4,  5]  The  method  of  rate  determination  used  in  this  case,  as 

previously  stated,  follows  the  same  principles  as  were  used  in 

the  case  Re  St.  Croix  Teleph.  Co.  17  Wis.  R.  C.  R.  124,  P.U.R. 

1916A,  652.    Although  it  does  not  appear  necessary  to  review 

at  length  the  method  pursued  in  that  case,  a  word  of  explanation 

appears  to  be  in  point, 
P.U.R.1917C.  42 
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The  principle  upon  which  this  method  rests  is  that  of  (1) 
determining  so  far  as  possible  the  total  of  all  expense  which  is 
directly  incident  to  the  serving  of  each  class  of  service,  and  (2) 
the  readjustment  among  classes  of  the  expenses  thus  determined, 
using  the  traffic  among  the  classes  as  the  basis  for  the  readjust- 
ment. It  will  thus  be  noted  that  for  the  case  at  hand,  not  only 
must  we  consider  the  expenses  of  the  Portage  Telephone  Com- 
pany, but  we  must  include  also  the  expense  of  the  switched 
lines  (owned  by  the  Grossman  Telephone  Company)  and  of  that 
portion  of  the  equipment  owned  by  the  subscribers.  The  ex- 
penses of  the  switched  lines,  for  example,  are  apportioned  to  tlie 
various  classes  of  the  applicant  in  proportion  to  the  use  made 
of  the  switched  lines  by  these  classes,  and  in  turn  the  expenses 
of  the  applicant's  classes  of  service  are  apportioned  to  the 
switched  class  in  proportion  to  the  relative  amount  of  use  which 
the  switched  subscribers  make  of  the  equipment  of  the  Portage 
Telephone  Company. 

Following  the  principles  above  outlined,  all  expenses  which 
oould  be  directly  charged  or  apportioned  to  each  class  of  service 
were  so  charged  or  apportioned.  Among  the  expense  items  which 
could  thus  directly  be  charged  to  each  class  were  interest  and 
depreciation,  operating  and  maintenance  of  overhead  lines  and 
substations,  operation  and  maintenance  of  utility  equipment, 
etc.  A  summary  of  the  amounts  so  charged  and  apportioned 
gives  a  total  of  all  expenses  which  are  directly  incident  to  the 
operation  and  maintenance  of  each  class  of  service.  This  sum- 
mary is  found  in  table  VI. 

A  summary  of  the  expenses  shown  in  table  VT.,  after  having 
been  reapportioned  on  the  basis  of  the  traffic  study,  appears  in 
table  VIII.  under  the  heading,  ^'Summary'  of  Second  Appor- 
tionment." 

[6-8]  Not  all  items  of  expenses  can  be  charged  or  appor- 
tioned directly  to  the  separate  classes  of  service  and  then  be 
reapportioned  on  the  basis  of  use.  Among  these  are  operators' 
wages,  commercial  expense,  general  expense,  and  undistributed 
expense  (excluding  operation  and  maintenance  of  utility  equip- 
ment). Since  operators'  wages  are  as  a  whole  a  function  of  the 
traffic  through  the  switchboard,  the  apportionment  of  this  item 
is  made  directly  and  finally  on  the  basis  of  the  traffic  among  the 

various  classes  of  service,  properly  weighted,  however,  to  take 
P.U.R.1917C.  >  T 
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into  account  the  extra  amount  of  time  required  to  complete  cer- 
tain classes  of  calls  as  compared  with  the  time  required  to  com- 
plete other  classes  of  calls.  By  this  method  of  apportionment 
the  total  cost  of  handling  a  local  to  rural  call^  for  instance,  is 
divided  equally  between  the  local  and  rural  classes.  Commercial 
expense  is  apportioned  finally  to  each  class  of  service  on  a  billing 
basis,  t.  e.,  on  the  basis  of  the  number  of  bills  sent  out  for  the 
year  to  each  class  of  service.  Table  VII.  gives  the  amounts  of 
these  two  expense  items  as  apportioned  among  the  various  classes 
of  service,  and  under  the  caption,  "Summary  of  Final  Portion 
of  1st  Apportionment,"  in  table  VIII.,  appears  a  summary  of 
these  two  apportionments.  General  expense  and  undistributed 
expense  (excluding  operation  and  maintenance  of  utility  equip- 
ment which  has  been  included  in  the  first  apportionment — table 
VI.)  are  apportioned  as  an  overhead  to  the  results  of  the  appor- 
tionment thus  far  outlined. 

[9]  It  should  be  pointed  out  that,  in  our  consideration  of 
this  case,  "toll  service"  has  been  charged  with  its  full  pro  rata 
of  expense  up  to  and  including  the  subscribers'  phones.  This 
was  the  method  followed  in  the  St.  Croix  Teleph.  Case,  supra, 
in  which  case  a  full  explanation  is  given  and  need  not  be  repeated 
here.     • 

The  detailed  apportionments  in  this  case  are  entirely  similar 
to  those  of  the  St.  Croix  Teleph,  Case,  and  since  to  set  them 
down  here  would  be  largely  a  matter  of  repetition  of  method 
using  different  figures  we  have  given  only  the  results  as  found 
in  the  summaries. 


TABLE  VI. 
•               First  ApporUonment  of  Such  Items  as  Are  to  Be  Reapportioned 

. 

1     Total.     1     Local. 

Rural. 

Switched. 

Toll. 

Misc.  central  olflce  sups,  and 
expense    

$747.72           $714.07 

$14.96 

nu 

$16.46 

Main  cen.  office  equipment  .. 
Rent  of  pole  and  roof  priv. 
Misc.  W.  P.  sup.  and  exp.  .. 
Main  O.  H.  lines  

143.24,            136.79:               2.86 

20.04       '             20.04 

119.30,             88.28              22.92 
1.010.36            747.74;            194.29 

250.00;           25O.0OI      

f^A  01 1             600  22  i             273  79 

3.16 

1.78 
15.00 

6.32 
53.33 

Rent  of  substa.  equipment.. 

Main  substa.  equipment 

Operation  util.  equipment  .. 

Maintenance  util.  equip 

Promotion  of  business  

Maintenance.  Grossman  lines 

Maintenance    and    operation 

equip,  owned  by  subscribers 

Interest  and  depreciation   .. 

134:21'            267.03 

][()q5oI 

92.49 

2.98 

10.45 

'*"   4.80 

""m.ib 

1 

80.00       

12.263.001         8.027.00 

$16,014.62      $10,860.33 



80.00 
2,517.00 

■*lV426'.66 

Total   

$3,223.14 

$415.43 

$1,515.72 

Note.— The  resulting  totals  of  this  table  are  apportioned  on  the  basis  of  the 
traffic  among  classes  In  the  second  apportionment,  a  summary  of  wnlcn  appears 
m  table  VIII. 
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TABLE  VIL 
Summary  of  First  Apportionment— Final  Portion. 


Item. 

Total. 

Local.     1 

Rural,     t  Switched. 

Toll. 

Central  office  operating  labor 
Commercial  —  collection     ex- 
pense  

$2,783.90 
190.59 

$1,595.17 
126.90 

$287.68           $46.66 
16.08                .02 

$856.4$ 

47J6a 

Total   

$2,974.49 

$1,722,071 

$303.66            $45.68 

$903.08 

TABLE  VHI. 

Following  is  a  tabulation  of  all  costs  considered  in  this  analysis  (excepting  taxes), 
and  coD8i»t8  of  (1)  summary  of  final  portion  of  first  apportionment,  (2)  sum* 
many  of  second  apportionment,  and   (3)   apportionment  of  overhead  expenses. 


Total. 

Local. 

Rural. 

Switched. 

Toll. 

Summary  of  final  portion  of 
Ist  aoDortionment   

$2,974.49 

16.014.62 

$18,989.11 

100.00 

70.66 
2.658.06 

577.96 
241.80 
131.91 

$1,722.07 
10.942.93 

$303.66 
2,766.73 

$45.68 
404.43 

$903.08 

Summary    of    second    appor- 
tionment  

1.900.53 

Total  * 

$12,665.00 
67.50 

$3,070.89 
16.36 

$450.11 
L20* 

$2,803.61 

Per  cents  •••••.••. 

14.94 

Overhead— 

Maint.     of    buildings,    fix- 
tures, and  grounds  

General  office  salaries  

Misc.    gen.    office,    supplies 
and  exp.— misc.  gen.  office 
exp                             ........ 

1      

Insurance  (iiflbiiity)    

Stationery  and  printing  ... 

1      ,... 

Total  overhead  

$3,680.27 

$2,484.19 

$602,09 

$44.16 

$649.83 

Grand  total  

$22,669.38 

$16,149.19 

$3,672.48 

$494.27 

$3,353.44 

*  In  computing  the  percentage  for  the  switched  class,  it  appears  reasonable  that 
this  class  should  not  share  its  full  pro  rata  of  the  general  expense  since  the 
general  expenses  of  the  Grossman  Telephone  Company  have  not  been  "fully  con- 
sidered in  the  expenses  assigned  to  the  lines.  For  this  reason  but  50  per  cent  of 
the  pro  rata  share  has  been  charged  to  the  switched  lines. 

TABLE  IX. 

Analysis  of  Grand  Total  Apportionments  (Excluding  Taxes). 


1. 

Class  of  Service. 

2.          1           3. 

Apportioned'      ^}^,f 
Cost.        1       ™^"*«- 

4. 

Actual  Costs 

to  Portage 

Tel.  Co. 

Local   

$16,140.19i             

2,726.76             

945.72            $428.00 

$15,149.19 

Rural  A   

2,726.76 

Rural  B    

517.72 

Total  rural 

$3,672.48            $428.00 

494.27              350.00 

3,353.44             

22,669.381             778.00 

$3,244.48 

Switched  lines , 

144.27 

Toll    

3,353.44 

Total    

21,801..38 

In  the  above  table  eolnnin  1  indicates  the  classes  of  service 

and  cohmm  2  the  final  costs  arrived  at  in  table  VIII.     It  will 

be  remembered  that  these  costs  include  not  only  the  expenses 

incurred  by  the  applicant,  but  also  expense  met  by  subscribers 
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owning  portions  of  the  equipment  and  the  expense  met  by  the 
owners  of  the  switched  lines.  Thei-efore,  to  arrive  at  the  actual 
portion  of  the  expense  of  each  class  which  is  borne  by  the  appli- 
cant, certain  adjustments  to  these  costs  must  be  made  (see 
column  3).  It  is  obvious  that  there  will  be  no  adjustment  to  the 
**local"  class,  since  all  of  the  equipment  of  this  class  is  owned 
and  operated  by  the  applicant  The  rural  class  as  previously 
pointed  out  consists  of  two  divisions,  the  one  in  which  all  equip- 
ment is  owned  by  the  applicant  and  the  other  in  which  part  of 
the  equipment  is  owned  by  the  applicant  and  part  by  the  sub- 
scribers. In  the  one  division  there  are  124  subscribers  and  in 
the  other  43,  making  a  total  of  167  rural  subscribers.  Dividing 
$3,672.48 — the  cost  of  the  total  "rural"  class  as  given  in  column 
2  of  the  above  table — into  two  parts  on  the  basis  of  the  number 
of  subscribers  in  each  of  the  two  rural  divisions,  we  have  $2,- 
726.76  as  the  total  cost  to  the  one  division  (designated  in  table 
IX.  as  "Rural  A")  and  $945.72  to  the  other  division  (designated 
as  "Rural  B'  ).  Since  the  applicant  owns  all  equipment  serv- 
ing the  subscribers  in  the  division  "Rural  A,"  no  adjustment 
to  this  expense  is  to  be  made.  For  the  division  "Rural  B,"  how- 
ever, the  details  of  the  analysis  includes  an  amount  of  $428 
as  the  charge  for  interest,  depreciation,  operation,  and  main- 
tenance of  equipment  which  is  met  directly  by  the  subscribers. 
This  amount  should  therefore  be  deducted  from  the  total  ap- 
portioned cost  in  order  to  arrive  at  the  actual  expense  to  the 
Portage  Telephone  Company  of  serving  this  class  of  subscribers. 
The  switched  lines  likewise  have  an  adjustment  of  $350,  which 
amount  has  been  included  in  the  details  of  the  analysis  as  the 
expense  met  by  the  Grossman  Telephone  Company  on  the  two 
lines  connected  to  the  switchboard  of  the  applicant. 

The  amounts  in  column  4  of  table  IX.  show  the  results  of  the 
above  adjustments,  and  represent  the  cost  (excluding  taxes)  to 
the  applicant  of  serving  the  various  classes  of  subscribers. 

Apportionment  of  Taxes. 

[10]  Taxes  are  apportioned  in  the  following  table  as  an  over- 
head to  the  actual  costs  to  the  applicant  of  each  class  of  service 
as  determined  in  column  4  of  table  IX.,  excluding  from  con- 
sideration the  switching  service  costs.  These  are  excluded  for 
P.U.R.1917C. 
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the  reason  that  taxes  for  this  class  are  paid  for  by  the  Grossman 
Telephone  Company,  and  the  amount  of  such  taxes  has  not  been 
considered  in  the  details  of  this  analysis.  It  appears,  therefore, 
that  iio  part  of  the  taxes  paid  by  the  Portage  Telephone  Com- 
pany should  be  apportioned  to  this  class  of  service. 

TABLE  X. 
Apportionment  of  Taxes. 


Net  Cost. 

Per  Cents. 

Apportion- 
ment of 
Taxes. 

Total  Cost 

Including 

Taxes. 

Local     

$15,149.19 

2,726.76 

617.72 

144.27 

3,353.44 

69.66 

12.54 

2.38 

0.00 

16.42 

$427.14 
76.89 
14.59 

'  94.55 

$15,576.33 

Rural  A  

2,803.65 

Rural  B   

532.31 

Switched  lines   

Toll  

144.27 
3,447.99 

Total   

$21,891.38 
144.27 

$22,504.55 

Deduct  awitched     . .  - . . 

Total 

$21,747.11 

100.00 

$613.17 

$22,504.55 

The  following  tabulation  compares  the  costs  as  given  above 
with  the  actual  revenues  for  each  class  for  the  year  ending  De- 
cember 31,  1915,  and  also  indicates  the  excess  or  deficit  for  each 
class. 


TABLE  XI. 


Total  Cost 

Including 

Taxes. 

Total 
Revenues. 

Surplus. 

Deficit. 

Local   

$15,576.33 

2,803.65 

532.31 

144.27 

3,447.99 

$16,271.51 

2,067.00 

355.50 

100.00 

3,590.80 

$695.18 
'  142.79 

Rural  A   

$736  65 

Rural  B   

176.81 

Switched  lines   

Toll 

44.27 

$22,504.65 

$22,384.81 

$837.97 

$957.73 

Balance— deficit  $119.76. 

We  find  from  the  above  table : 

1.  That  the  rural  and  switched  subscribers  fall  short  of  pay- 
ing their  total  cost  of  operation  by  $957.73,  and 

2.  That  the  deficit  on  the  rural  lines  is  very  nearly  offset  by 
the  surplus  resulting  from  the  operation  of  the  toll  and  city 
system. 

From  this  it  is  evident  that  for  the  year  ending  December  31, 

1915,  the  applicant  was  in  very  little  need  of  additional  funds 

with  which  to  carry  on  its  operation  for  its  plant  as  a  whole. 
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However,  consideration  should  be  given  to  the  fact  that,  with 
the  increased  cost  of  materials  and  labor,  the  above  condition 
is  not  likely  to  obtain  for  the  present  and  succeeding  years.  An- 
other instance  of  increased  costs  lies  in  the  company's  proposal 
to  increase  its  operators'  wages  on  January  1,  1917,  which 
change  will  entail  additional  expenses  to  the  amount  of  approxi- 
mately $300  per  year.  It  is  apparent  that  some  additional 
revenue  should  be  forthcoming  for  the  future  years,  considering 
the  property  as  a  whole.  It  se«ns  that  an  increase  of  between 
$400  and  $500  per  year  will  be  reasonable  to  cover  this  in- 
creased cost. 

The  data  presented  above  shows  that  whatever  increase  in 
revenues  is  allowed  should  be  made  up  by  the  rural  and  switched 
subscribers,  since  the  cost  to  serve  them  exceeds  the  revenues 
by  some  $950.  The  following  schedule  of  switching  and  rural 
rates  will  net  an  increase  of  $459.50,  assuming  the  number  of 
rural  subscribers  as  of  January  1,  1915. 


Rural  service  full  metallic  (aU 
equip,  owned  by  Portage  Tel.  Co.) 

Rural  service  grounded  (all  equip- 
ment owned  by  Portage  Tel.  Co.) 

Rural  service  full  metallic  (pole 
line  and  substation  equipment 
owned  and  maintained  by  sub- 
scribers )    

Rural  service  grounded  (pole  line 
and  substation  equipment  owned 
and  maintained  by  subscribers) . . 

Switching  service 


Total  increase  in  revenue 


Present 
Rates. 

Commis- 
sion's 

Proposed 
Rates. 

No.  of 
SUtlons. 

$18.00 

$21.00 

69 

15.00 

18.00 

55 

8.50 

10.00 

83 

7.50 
6.00 

9.00 
6.00 

10 
23 

Increase 

in 
Revenues. 


$207.00 
165.00 

49.50 


15.00 
23.00 

$459.50 


It  will  be  noted  that  the  Commission's  proposed  rates  are 
somewhat  higher  than  exist  in  other  parts  of  the  state  for  simi- 
lar service.  This  is  accounted  for  largely  by  the  fact  that  the 
investment  per  substation  in  rural  equipment  is  unusually  high. 
This  in  turn  is  due  primarily  to  two  factors : 

(1)  Swamp  land  around  the  city  of  Portage  makes  it  neces- 
sary to  run  all  rural  lines  nearly  4  miles  before  reaching  the 
first  subscriber,  thus  resulting  in  a  high  investment  per  sub- 
scriber. 
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(2)  The  rural  investanent  in  the  city  of  Portage  is  high,  due 
to  the  distance  from  the  exchange  to  city  limits;  and  another 
contributing  factor  is  the  high  class  of  construction  in  city,  and 
also  the  cost  of  the  high  grade  switchboard  installed. 

We  find,  because  of  the  unusual  circumstances  which  sur- 
round this  case,  that  the  proposed  rate  for  rural  service,  al- 
though somewhat  hi^er  than  rates  for  similar  service  prevalent 
throughout  the  state,  are  justifiable,  and  that  the  results  of  in- 
stalling these  rates  for  rural  service  will  be  to  render  to  the 
applicant  such  revenues  from  the  subscribers  as  a  whole  as  will 
enable  it  to  meet  operating  expenses  and  pay  reasonable  interest 
and  profits  upon  its  investment. 

Discount  for  Prompt  Payment. 

[11-13]  The  applicant  asks  that  a  gross  rate  be  established 
for  rural  service,  with  a  discount  for  prompt  pajTuent  of  25 
cents  per  month,  and  asks  that  billing  be  provided  for  on  a 
monthly  or  a  quarterly  basis. 

For  rural  patrons  we  believe  that  the  quarterly  billing  basis 
is  preferable,  as  there  are  certain  times  of  the  year  in  which  it 
is  inconvenient  for  rural  patrons  to  come  to  the  city  and  pay  on 
a  monthly  basis.  The  discount  for  prompt  payment  tends  to 
insure  payment  for  services  when  due;  and  so  long  as  the  dif- 
ference between  the  gross  and  net  rates  is  not  so  hi^h  as  to  bo 
unreasonably  burdensome  to  those  who  find  it  impossible  to  pay 
when  the  rental  becomes  due,  we  believe  such  discounts  are  a 
desirable  feature  of  a  rate  schedule.  The  discount  of  25  cents 
per  month  applied  for  in  this  case  does  not  appear  unreasonable, 
and  it  will  therefore  be  allowed. 

Service  Eestricted  to  Portage  Exchange  Only. 

[14]   The  applicant  asks  that  the  rates  provided  for  rural 

service  shall  include  service  through  the  Portage  exchange  only. 

It  appears  that  certain  of  the  rural  lines  owTied  and  operated  by 

this  company  now  connect  with  adjoining  exchanges,  and  that 

the  applicant  provides  arrangements  for  switching  service  to 

these  exchanges  for  the  subscribers  on  the  lines  thus  connected. 

All  other  subscribers  of  the  applicant  are  required  to  pay  the 

regular  toll  charges  to  communicate  with  subscribers  of  these 
P.U.R.1917C. 
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connecting  exchanges.     There  are  three  lines  involved  in  this 
situation,  viz.: 

No.  13R — Portage  to  Merrimac     14  subscribers 

No.  19R — Portage  to  Pardeeville  9  subscribers 

No.  20R — Portage  to  Endeavor    15  subscribers 

As  an  alternative  to  the  restriction  praj-ed  for,  the  applicant 
oflFers  to  sell  to  the  subscribers  or  to  the  connecting  companies 
all  of,  or  such  portions  of,  the  lines  as  the  subscribers  or  con- 
necting companies  desire,  at  a  valuation  to  be  fixed  by  disinter- 
ested parties. 

It  would  appear  that,  under  the  present  arrangement,  a  dis- 
crimination in  rates  may  exist  in  favor  of  the  subscribers  in 
question,  and  against  other  patrons  of  the  applicant.  The  dis- 
crimination seems  particularly  apparent  in  the  case  of  such  rural 
subscribers  connected  to  the  lines  in  question  as  reside  in  the 
vicinity  of  Portage.  These  subscribers  are  now  provided  with 
service  to  a  connecting  exchange  in  addition  to  the  service  of 
the  Portage  exchange,  while  their  neighbors  who  may  be  con- 
nected to  another  rural  line  of  the  Portage  company  are  given 
the  Portage  service  only  and  are  required  to  pay  toll  charges  for 
connection  to  the  neighboring  exchange.  This  discrimination  is 
not  so  pronounced  for  subscribers  connected  to  these  lines  and 
residing  in  the  vicinity  of  the  connecting  exchange.  Such  sub- 
scribers undoubtedly  would  not  have  their  full  exchange  require- 
ments met  by  service  to  the  Portage  exchange  alone ;  in  fact  they 
might  make  comparatively  little  use  of  the  Portage  exchange 
and  place  most  of  their  calls  over  the  lines  of  the  connecting 
company.  It  seems  apparent,  therefore,  that  the  extent  of  the 
discrimination  varies  with  the  location  of  the  subscriber  and 
his  normal  exchange  requirements.  Whatever  the  degree  of  dis- 
crimination in  the  case  of  each  particular  subscriber,  it  seems 
only  fair  that  the  subscriber  desiring  and  needing  the  service 
of  both  the  Portage  exchange  and  the  connecting  exchange  on 
an  unlimited  basis  should  pay  an  extra  amount  for  such  service. 
Were  it  possible  to  deal  effectively  with  each  subscriber  alone  it 
would  not  be  difficult  to  arrive  at  a  solution  of  the  problem,  but 
this  treatment  does  not  appear  advisable  in  the  instant  case.  It 
is  necessary  to  group  a  number  of  rural  subscribers  together  on 

one  line,  and  for  this  reason  it  is  sometimes  impracticable  to 
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provide  a  certain  exchange  service  at  a  given  rate  for  one  sub- 
scriber and  a  greater  exchange  service  at  a  higher  rate  for  an- 
other subscriber  on  the  same  line.  This  is  especially  true  on 
lines  connected  to  two  exchanges,  since  there  m\ist  be  traffic 
checks  made  at  both  exchanges,  which  in  turn  makes  it  possible 
for  subscribers  to  abuse  the  privileges  extended  to  them  in  the 
way  of  service. 

It  would  appear,  therefore,  that  the  best  solution  of  the  situa- 
tion would  be  to  divide  each  of  the  lines,  allowing  subscribers 
whose  normal  exchange  requirements  would  be  met  by  service 
to  the  Portage  exchange  to  be  connected  with  Portage  alone  and 
pay  the  rates  of  the  Portage  Telephone  Company,  and  allowing 
the  remainder  of  the  subscribers  to  be  connected  to  their  respec- 
tive neighboring  exchanges  and  pay  the  regular  rates  of  the 
companies  o^vning  such  exchanges.  Under  such  an  arrangement 
it  would  be  of  advantage  for  the  connecting  companies  or  the 
subscribers  to  own  that  portion  of  the  line  which  would  be  cut 
off  from  the  Portage  exchange.  The  proposal  of  the  applicant 
to  limit  subscribers  paying  the  rentals  to  be  provided  for  in  this 
order  to  the  service  to  the  Portage  exchange  will  have  a  tendency 
to  bring  about  a  division  of  the  lines  as  indicated  above,  and 
will  eliminate  discriminatory  features  from  the  applicant's  rate 
schedule.  We  are  of  the  opinion  that  under  the  particular  cir- 
cumstances of  this  case  the  prayer  of  the  applicant  is  a  reason- 
able one,  and  it  will  therefore  be  granted. 

It  is  therefore  ordered:  1.  That  the  applicant,  the  Portage 
Telephone  Company,  be  and  the  same  hereby  is  authorized  to 
discontinue  its  present  schedule  of  rates  for  rural  service  and 
substitute  therefor  the  following  schedule  of  rates: 

Rate  Per  Year. 
Rural  service,  fuU  metallic    (all  equipment  owned  by   the 

Portage  Telephone  Company)    $21.00 

Rural  service,  grounded  (all  equipment  owned  by  the  Portage 

Telephone  Company )    18.00 

Rural  service,  metallic   (pole  line  and  substation  equipment 

owned  by  subscribers)    10.00 

Rural  service,  grounded  (pole  line  and  substation  equipment 

owned  by  subscribers)    9.00 

Switching  service  ( foreign  company  owns  linea  to  city  limits 

of  Portage)   6.00 

2.  That  all  classes  of  rural  service  except  switching  service 
shall  be  billed  quarterly  in  advance  at  a  gross  rate  of  75  cents  per 
P.U.R.1917C. 
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quarter  in  excess  of  the  net  rate  as  provided  in  §  1  of  this  order ; 
such  gross  rate  shall  be  subject  to  a  discount  of  75  cents  if  paid 
during  the  first  month  of  the  quarter,  50  cents  if  paid  during 
the  second  month  of  the  quarter,  and  35  cents  if  paid  during  the 
third  month  of  the  quarter. 

3.  Bills  for  switching  service  shall  be  rendered  to  the  switched 
company  yearly  in  advance,  and  shall  be  payable  on  or  before 
the  last  day  of  the  first  quarter  of  the  year. 

4.  The  rates  provided  for  in  §§  1,  2,  and  3  of  this  order  shall 
be  applicable  to  service  of  the  Portage  exchange  only. 

Dated  at  Madison,  Wisconsin,  this  24th  day  of  January,  1917. 
Eailroad  Commission  of  Wisconsin,  by  Henry  R.  Trumbow- 
er,  Carl  D.  Jackson,  Walter  Alexander,  Commissioners. 


AliABAMA  SUPREME  COURT. 

EX  PARTE  CITY  OF  BIRMINGHAM. 

(—  Ala.  — ,  74  So.  51.) 
• 
Appeal  and  review  ~  Certiorari  ~  Propriety  of  Commission  act. 

1.  The  propriety  of  the  action  of  a  Public  Service  Commission, 
in  approving  a  proposed  sale  of  public  utility  property,  cannot  be  de- 
termined upon  certiorari,  where  it  is  not  raised  on  the  face  of  the 
record  and  the  court  has  not  before  it  the  facts  upon  which  the  Com- 
mission's action  was  based. 

Constitutional  law  ~^  Delegation  of  legislative  potvers, 

2.  The  conferring  of  authority  upon  a  Public  Service  Commission 
to  determine  whether  a  proposed  sale  of  public  utility  property  is  con- 
sistent with  the  interest  of  the  public  ia  not  an  unlawful  delegation 
of  legislative  power. 

Constitutional  lau;  — JLocal  franchises  ^  Approval  by  local  authority 
~^  Commission's  approval  of  sale. 

3.  A  constitutional  provision  prohibiting  the  use  of  public  streets 
by  public  utilities  without  the  consent  of  the  proper  local  authorities 
does  not  prevent  the  l^islature  from  authorizing  a  Public  Service 
Commission  to  determine  whether  a  proposed  sale  of  public  utility 
property  and  franchises  is  consistent  with  the  public  interest. 

Constitutional  law  ~^  Ant i monopoly  intermissions --' Consolidation  of 
puhlic  utilities. 

4.  The  exercise,  by  a  Commission,  of  its  statutory  authority  to 
assent  to  a  proposed  sale  of  street  railway  property  resulting  in  a 
consolidation,  is  not  in  violation  of  a  constitutional  inhibition  against 
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the  granting  of  special  privileges,  or  of  a  provision  directing  the  legis- 
lature to  provide  by  law  for  the  regulation,  prohibition,  or  reasonable 
restraint  of  common  carriers,  partnerships,  associations,  trusts,  monopo- 
lies, and  combinations  of  capital. 
Appeal  and  review --' Certiorari '-' Jurisdiction  of  appellate  coterf. 

5.  On  certiorari  to  review  an  order  of  the  Public  Service  C(»nmi8- 
sion  determining  that  a  proposed  sale  of  street  railway  properties  and 
franchises  is  consistent  with  the  interests  of  the  public,  the  supreme 
court  of  Alabama  cannot  render  a  judgment  settling  the  rights  of  the 
city  in  respect  thereto. 

[January  18,  1»17.] 

Certiorari  to  review  determination  of  the  Alabama  Public 
Service  Commission ;  Commission's  order  affirmed. 
'  Appearances:  M.  M.  Ullman  and  James  AVeatherly,  both 
of  Birmingham,  for  appellant ;  W.  L.  Martin,  Attorney  General, 
Lawrence  E.  Brown,  Assistant  Attorney  General,  Forney  Johns- 
ton, E.  D.  Smith,  William  B.  White,  and  Tillman,  Bradley,  & 
Morrow,  all  of  Birmingham,  for  appellee. 

Sayre,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  application  by  the  municipal  authorities  of  the  city 
of  Birmingham  to  review  the  record  of  a  proceeding  had  before 
the  Alabama  Public  Service  Commission  on  the  joint  applica- 
tion of  the  Birmingham  Railway,  Light,  &  Power  Company, 
the  Birmingham  Tidewater  Railway  Company,  and  J.  D.  Kirk- 
patrick,  for  the  Commission's  approval  of  a  proposed  sale  and 
conveyance  of  all  the  properties  and  franchises  formerly  owned 
and  exercised  by  the  Birmingham,  Ensley,  &  Bessemer  Railroad 
Company  to  the  Birmingham  Railway,  Light,  &  Power  Com- 
pany on  terms  the  substance  of  which  will  be  presently  stated. 

By  the  application  to  the  Public  Service  Commission  it  was 
made  to  appear  that  at  a  sale  ordered  by  the  district  court  of  the 
United  States  at  Birmingham,  Kirkpatrick,  as  agent  for  a  com- 
mittee of  the  holders  of  the  mortgage  bonds  of  the  Ensley  Com- 
pany, so  to  speak  of  the  Birmingham,  Ensley,  &  Bessemer  Rail- 
road Company,  had  bid  in  the  properties  and  franchises  of  that 
company  and  proposed  to  assign  all  his  rights  and  obligations  as 
such  bidder  to  the  Birmingham  company,  so  to  speak  of  the  Bir- 
mingham Railway,  Light,  &  Power  Company,  and  the  Tide- 
water company,  jointly,  the  plan,  to  state  it  roughly,  being  that, 
P.U.R.1917C. 
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in  consideraticm  that  the  Birmingham  company  would  guar- 
antee the  committee's  bonds,  the  properties  and  franchises  pur- 
chased for  them  by  Kirkpatrick  should  be  assigned  to  the  Tide- 
water company,  a  corporation  organized  for  the  purpose  of  tak- 
ing over  and  operating  the  properties  and  business  of  the  Ensley 
company,  and  all  the  capital  stock  of  the  Tidewater  company 
transferred  and  assigned  to  the  Birmingham  company.  The 
city  of  Birmingham  was  allowed  to  intervene  by  way  of  formal 
protest  in  which  several  objections  ^ore  taken  to  the  proposed 
consolidation,  but  the  Commission,  after  hearing  the  evidence, 
gave  its  approval  to  the  plan  proposed,  after  which  this  applica- 
tion for  a  review  of  the  record  of  the  proceeding  by  the  common- 
law  writ  of  certiorari. 

The  Public  Service  Commission,  which  succeeded  to  all  the 
powers  and  jurisdiction  of  the  Railroad  Commission  by  virtue 
of  the  act  approved  September  25,  1915  (Gen.  Acts.  p.  865),  in 
giving  its  approval,  acted  under  authority  of  §  1  of  the  act  ap- 
proved August  6,  1915  (Gen.  Acts,  p.  268),  providing  as  fol- 
lows: 

"Section  1.  The  property  of  a  public  utility,  together  with 
its  franchises,  contracts,  business,  good  will  and  other  assets, 
may  be  lawfully  sold  and  conveyed  or  leased  to,  and  thereafter 
lawfully  held,  enjoyed  and  operated  by,  a  purchaser  then  en- 
gaged or  proposing  to  engage  in  the  business  conducted  by  such 
public  utility;  or  the  capital  stock  of  a  corporation  owning  and 
operating  a  public  utility  may  be  lawfully  sold  and  conveyed  to, 
and  thereafter  lawfully  held  and  enjoyed  by,  a  purchaser 
whether  or  not  such  purchaser  is  engaged,  or  proposes  to  engage 
in  the  business  conducted  by  such  public  utility ;  whenever  such 
sale  and  conveyance  or  lease  of  the  property,  franchises,  con- 
tracts, good  will  and  other  assets  of  such  public  utility,  or  when- 
ever the  sale  and  conveyance  of  the  capital  stock  of  such  corpora- 
tion, is  consistent  with  the  interests  of  the  public.  In  cases 
where  the  property  of  the  public  utility  proposed  to  be  sold  and 
conveyed  or  leased  lies  within,  and  the  franchises  and  public 
duties  thereof  relate  to,  a  single  municipality,  and  in  cases  where 
such  a  public  utility  is  owned  by  a  corporation,  and  its  capital 
stock  is  proposed  to  be  sold,  the  question  whether  the  proposed 
sale  and  conveyance  or  lease  is  consistent  with  the  interests  of 
P.U.R.1917C. 
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the  public  shall  be  determined  by  the  governing  body  of  such 
municipality,  and  also  by  the  Kailroad  Commission  of  Alabama, 
and  if  the  governing  body  of  such  municipality  and  the  Rail- 
road Commission  of  Alabama  shall  each  determine  that  the 
proposed  sale  and  conveyance,  or  lease,  is  consistent  with  the  in- 
terests of  the  public,  their  determination  shall  be  shown  by  their 
approval  of  the  proposed  sale  and  conveyance  or  lease;  in  all 
other  cases  the  question  whether  the  proposed  sale  and  convey- 
ance or  lease  is  consistent  with  the  interests  of  the  public  shall 
be  determined  by  the  Eailroad  Commission  of  Alabama,  and  if 
the  Railroad  Commission  of  Alabama  determines  that  the  pro- 
])Osed  sale  and  conveyance  or  lease  is  consistent  with  the  interests 
of  the  public,  its  determination  shall  be  shown  by  its  approval  of 
the  proposed  sale  and  conveyance  or  lease," — and  more  of  no 
present  concern. 

In  the  intervention,  which  appears  as  a  part  of  the  record  cer- 
tified by  the  Commission  to  this  court,  it  was  alleged  that  the 
line  of  railway  that  had  been  owned  and  operated  by  the  Ensley 
company  lay  partly  within  and  partly  without  the  corporate  lim- 
its of  the  city  of  Birmingham,  that  it  was  practically  a  parallel 
and  competing  line  with  lines  of  railway  owned  and  operated 
by  the  Birmingham  company,  and  that  the  municipal  franchise 
under  which  if  had  been  constructed  and  operated  along  the 
streets  of  the  city  contained  the  following  stipulation:  "The 
franchise  hereby  granted  shall  not  be  transferred  or  assigned, 
in  whole  or  in  part,  to  any  parallel  or  competitive  line  without 
the  consent  of  the  city  of  Birmingham,  directly  or  indirectly, 
either  by  purchase,  consolidation,  or  merger;  and  if  this  condi- 
tion is  violated  or  evaded,  the  city  council  reserves  the  right,  on 
due  notice,  to  annul  the  entire  franchise.  Provided,  however, 
that  this  section  shall  not  be  construed  to  prevent  the  grantee  or 
its  assigns  from  conveying  this  franchise  to  any  trustee  or  mort- 
gagee and  to  his,  their,  or  its  assigns,  as  security  for  bonds  is- 
sued in  good  faith  and  without  any  purpose  or  intent  thereby  to 
evade  the  conditions  imposed  by  this  section." 

[1]  And  upon  these  allegations  and  upon  some  propositions 
of  law,  to  be  stated  and  considered,  the  city  denies  the  consti- 
tutional authority,  and,  however  that  may  be  determined,  the 
r.U.R.l9i7C. 
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propriety  in  any  event,  of  the  Commission's  action  in  the  prem- 
ises. 

In  this  proceeding  the  court  can  only  answer  the  questions 
raised  on  the  face  of  the  record.  Even  though  it  be  conceded 
that  the  result  of  the  considerations  of  fact  upon  which  it  must 
be  assumed  the  Commission's  approval  was  based  might  have 
been  reviewed  by  certiorari  with  a  bill  of  exceptions,  as  in  Ex 
parte  Buckley,  63  Ala.  42,  and  that  the  municipal  authorities 
of  the  city  of  Birmingham  have  an  interest  in  the  question  pro- 
posed by  the  petition  to  the  Commission  such  as  to  make  it  prop- 
er to  grant  the  wTit  of  review  on  their  application, — to  which 
point  they  here  cite  Earle  v.  Juzan,  7  Ala.  474, — still  the  court 
cannot  consider  whether  on  the  evidence  or  the  facts  the  au- 
thority conferred  by  the  statute  upon  the  Public  Service  Com- 
mission has  been  properly  exercised  with  reference  to  the  pub- 
lic interests  involved,  for  the  very  good  reason  that  it  has  not 
before  it  the  evidence  or  the  facts  upon  which  the  Commission 
proceeded.  In  these  circumstances  the  court  is  limited  in  its 
inquiry  to  the  consideration  whether  the  Commission  had  ju- 
risdiction of  the  proceeding,  and,  incidentally,  the  regularity  of 
the  proceeding  upon  which  the  jurisdiction  of  the  Commission 
depended.  Fore  v.  Fore,  44  Ala.  478 ;  Kirby  v.  Commissioners' 
Ct.  186  Ala.  611,  65  So.  163.  From  this,  there  being  no  ques- 
tion as  to  procedural  regularity,  it  results  at  once  that  the  finding 
and  determination  of  the  Commission  that  the  disposition  of  the 
properties  and  franchises  of  the  Ensley  company  according  to 
the  proposed  plan  is  consistent  with  the  interest  of  the  public, 
if  within  the  jurisdiction  of  the  Commission,  must  be  accepted 
as  an  indisputable  fact. 

[2]  We  find  in  the  brief  of  counsel  for  the  city  of  Birming- 
ham no  very  definite  or  apparently  confident  assertion  that  the 
act  of  August  6,  1915,  in  so  far  as  it  conferred  upon  the  Public 
Service  Commission  the  jurisdiction  it  undertook  to  exercise  in 
this  case,  was  wholly  without  the  power  bt  the  legislature.  It 
is  suggested,  however,  that  the  act  delegates  legislative  power  to 
the  Commission.  Commissions  with  like  powers  are  no  novelty. 
We  follow  a  well-beaten  path  when  we  hold  that  the  legislature 
had  not  by  this  act  delegated  any  part  of  that  constitutional  and 

prerogative  power  which  is  peculiarly  its  own;  it  has  not  dele- 
P.U.R.1917C. 
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gated  any  power  strictly  and  exclusively  legislative.  It  has  com- 
mitted discretion  and  judgment  to  the  Commission;  but  such 
delegations  of  administrative  function  and  authority  which  the 
legislature  might  itself  exercise  are  common  and  necessary  to 
our  scheme  of  government.  McXiell  v.  Sparkman,  184  Ala.  96, 
63  So.  977.  The  distinction  between  the  delegable  and  non- 
delegable powers  of  the  legislature  is  thus  well  stated  by  the 
supreme  court  of  Pennsylvania  in  Locke's  Appeal,  72  Pa.  498, 
13  Am.  Rep.  716 :  "The  legislature  cannot  delegate  its  power  to 
make  a  law;  but  it  can  make  a  law  to  delegate  a  power  to  de- 
termine some  fact  or  state  of  things  upon  which  the  law  makes, 
or  intends  to  make,  its  own  action  depend." 

The  case  of  the  statute  here  is  accurately  described  by  the  last 
clause  of  the  quotation  above.  Railroad  Commission  v.  Alabama 
Northern  R.  Co.  182  Ala.  357,  62  So.  749;  West  Jersey  &  S.  S. 
R.  Co.  V.  Public  Utility  Commissioners,  87  X.  J.  L.  170,  P.U.R. 
1915D,  847,  94  Atl.  57. 

[3]  Referring  to  §  220  of  the  Constitution,  which  provides 
that  "no  person,  firm,  association,  or  corporation  shall  be  au- 
thorized or  permitted  to  use  the  streets,  avenues,  alleys,  or  pub- 
lic places  of  any  city,  town  or  village  for  the  construction  or 
operation  of  any  public  utility  or  private  enterprise,  without 
first  obtaining  the  consent  of  the  proper  authorities  of  such 
eity,  town,  or  village,"  it  is  insisted  that  to  construe  the  act  as 
authorizing  the  Commission  to  exercise  jurisdiction  over  the 
transaction  in  question  would  involve  an  application  of  the  act 
to  facts  and  conditions  beyond  the  lawful  reach  of  legislative 
power. 

Section  4  of  the  act  provides,  in  substantially  the  foregoing 
language  of  the  Constitution,  as  follows:  "Nothing  herein  con- 
tained shall  be  construed  to  authorize  or  permit  any  person,  firm, 
association  or  corporation  to  use  the  streets,  alleys,  avenues  or 
public  places  of  any  city,  town  or  village,  for  the  construction  or 
operation  of  any  public  utility  or  private  enterprise,  without 
the  consent  of  the  proper  authorities  of  such  city,  town  or  vil- 
lage." 

But  in  the  absence  of  such  declaration  in  the  statute  the  con- 
stitutional inhibition  would  of  course  be  read  into  it  and  its 
provisions  given  operation  and  eflfect,  as  far  as  might  be,  in  ac- 
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cord  with  the  Constitution.  The  legal  content  of  the  situation 
presented  by  our  constitutional  and  statutory  provisfons  touch- 
ing the  subject  in  hand  is  well  shown  by  the  language  of  the 
court  in  the  analogous  case  of  Manufacturers'  Light  &  Heat  Co. 
V.  Ott  (D.  C.)  215  Fed.  940,  where,  to  an  objection  that  the  stat- 
ute there  under  consideration  attempted  to  authorize  the  Public 
Service  Commission  of  West  Virginia  to  take  property  without 
due  process  of  law,  the  court  responded :  "As  the  statute  is  si- 
lent on  the  subject,  the  presumption  is  that  the  legislature  in- 
tended the  Commission  to  comply  with  the  Constitution,  not  to 
violate  it.  Such  Commissions  are  under  two  laws,  namely,  the 
statute  law  of  the  state,  which  confers  upon  them  certain  powers 
over  public  service  corporations,  and  the  constitutional  law  of 
the  state  and  of  the  United  States,  which  requires  that  they 
shall  exercise  the  powers  conferred  by  statute  only  by  due  proc- 
ess of  law,  that  is,  after  giving  the  companies  due  notice  and 
opportunity  to  be  heard.  A  statute  is  invalid  which  requires 
something  to  be  done  which  is  forbidden  by  the  Constitution,  but 
it  cannot  be  essential  to  the  validity  of  a  statute  that  it  should  en- 
join obedience  to  the  Constitution." 

The  record  shows,  as  we  have  said,  that  the  city  of  Birming- 
ham appeared  before  the  Public  Service  Commission  and  ob- 
jected to  the  plan  proposed  by  the  joint  petitioners,  the  practical 
effect  of  which,  it  must  be  conceded,  will  be  to  permit  the  sale  and 
conveyance  of  the  properties  and  franchises  heretofore  owned  and 
exercised  by  the  Ensley  company  to  the  Birmingham  company. 
But  .that  objection  has  neither  enlarged  nor  diminished  the  pow- 
er or  duty  of  the  Commission  to  pass  upon  the  question  whether 
such  sale  and  conveyance  will  be  consistent  with  the  interests  of 
the  public.  That  question,  we  apprehend,  after  the  city  had  in- 
tervened, remained  to  be  determined  upon  just  the  same  consid- 
erations as  would  have  been  the  case  had  the  city  not  intervened ; 
the  city  having  appeared,  not  as  a  party  to  a  judicial  proceed- 
ing inter  partes,  but  to  protect,  adduce  evidence,  or  make  sug- 
gestions in  respect  of  the  public  interest,  as  any  other  constitu- 
ent part  of  the  public  might  have  done. 

The  Commission,  when  proceeding  under  the  Act  of  August 
6,  1915,  exercises  judicial,  or  rather  quasi  judicial,  power;  but 
the  proceeding  differs  radically  from  those  customary  proceed- 
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ings  in  court  by  which  rights  are  enforced  or  wrongs  redressed. 
It  is,  in  substance,  a  proceeding  for  a  statutory  license  to  do  that 
which  the  law  otherwise  does  not  permit.  The  statute  makes  no 
provision  for  parties  adverse  to  the  petition.  The  issue  raised 
is  of  a  general,  public  nature,  the  interests  of  the  public  being 
represented  by  the  Commission.  The  necessity  for  an  ascertain- 
ment of  the  fact  upon  which  the  license  depends  does  not  convert 
the  finding  into  an  act  strictly  judicial.  Such  is  not  the  judg- 
ment, or  discretion,  which  is  an  essential  element  of  judicial  ac- 
tion. Grider  v.  Tally,  77  Ala.  422,  54  Am.  Rep.  65.  The  pro- 
vision of  the  act  to  the  eflFect  that  the  question  whether  that  pro- 
posed sale  and  conveyance  is  consistent  with  the  interests  of  the 
public  shall  be  determined  by  the  governing  body  of  the  munici- 
pality, as  well  as  by  the  Public  Service  Commission,  in  cases 
where  the  property  of  the  public  utility  lies  within  and  the  fran- 
chises and  public  duties  thereof  relate  to  a  single  municipality, 
works  no  change  in  the  nature  or  scope  of  the  inquiry  to  be  made 
by  the  Commission.  It  effects  nothing  more  than  a  saving  in 
favor  of  the  municipality,  reserving  to  it  the  right  in  a  proper 
case  to  pass  upon  the  question  for  itself  and  without  regard  to 
the  finding  of  the  Commission.  From  these  considerations  it 
results  that  the  Public  Service  Commission  did  not  furnish  a 
forum  for  the  litigation  of  any  question  as  to  the  right  or  effect 
of  the  city's  dissent  from  sale  and  conveyance  on  any  grounds 
deemed  peculiar  to  itself,  as  contradistinguished  from  the  larger 
general  public,  as,  for  example,  its  contention  that  the  original 
consent  of  the  proper  authorities  of  the  city — which,  it  may  be 
assumed,  the  Ensley  company  had  when  it  first  laid  its  track  in 
the  streets — would  not  suflSce  to  authorize  the  use  of  the  streets 
by  the  Birmingham  company  in  the  event  the  Commission  ap- 
proved the  proposed  transfer,  or  that  the  stipulation  of  the  or- 
dinance contract,  constituting  the  municipal  franchise  under 
which  the  Ensley  company  operated,  stood  in  the  way  of  the 
proposed  transfer.  Any  controversy  as  to  the  existence  or  effect 
of  these  and  all  like  grounds  of  objection  to  the  proposed  trans- 
fer or  sale,  and  as  well  the  question  whether  the  municipal  au- 
thorities have  a  power  to  veto  in  case  the  Tidewater  line  does  lie 
partly  without  the  city  limits — these  are  questions,  we  judge, 

which  must  of  necessity  be  tried  out  in  the  customary  courts  of 
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the  country,  since  there  is  in  the  statute  no  authority  for  their 
adjudication  by  the  Public  Service  Commission.  Nor  is  there 
anything  in  the  Constitution  or  laws  of  this  state  which  requires 
that  the  consent  of  the  municipal  authorities  in  any  particular 
instance  shall  be  a  condition  precedent  to  the  action  of  the  Pub- 
lic Service  Commission,  or  requires  the  Commission  to  condi- 
tion its  approval  upon  the  consent  of  the  municipal  authorities. 
The  Commission  and  the  municipality,  each  acting  in  its  own 
sphere,  independently,  and  without  reference  to  the  action  of  the 
other,  give  or  withhold  their  approval  and  consent  as  they  may 
judge  the  interests  represented  by  them  respectively  require. 
We  do  not,  of  course,  mean  to  say  that  the  Commission  will  not 
consult  the  interests  of  the  municipality  in  a  case  requiring 
municipal  consent,  but  only  that  in  such  case  it  will  act  inde- 
pendently upon  its  own  judgment  as  to  the  interests  of  the  larger 
public  in  which  the  people  of  the  municipality  are  included. 

[4]  Much  is  said  in  the  briefs  by  way  of  discussing  the  ques- 
tion whether  the  Commissions  assent  to  the  proposed  sale  and 
conveyance  would  involve  an  exercise  of  the  authority  of  the 
Act  of  August  6,  1915,  in  violation  of  the  policy  of  the  state  as 
shown  by  the  constitutional  inhibition  against  any  law  making 
an  exclusive  grant  of  a  special  privilege  (§  22  of  the  Constitu- 
tion), and  by  §  103  of  the  Constitution,  which  requires  that  "the 
legislature  shall  provide  by  law  for  the  regulation,  prohibition, 
or  reasonable  restraint  of  common  carriers,  partnerships,  asso- 
ciations, trusts,  monopolies,  and  combinations  of  capital,  so  as  to 
prevent  them  or  any  of  them  from  making  scarce  articles  of 
necessity,  trade,  or  commerce,  or  from  increasing  unreasonably 
the  cost  thereof  to  the  consumer,  or  preventing  reasonable  compe- 
tition in  any  calling,  trade,  or  business. 

In  the  same  connection  the  city  refers  to  §  3481  of  the  Code, 
which  was  in  effect  when  the  Ensley  company  got  its  franchise 
from  the  city,  and  which  permitted  the  consolidation  of  railroad 
corporations  in  case  only  their  lines  admitted  the  passage  of  bur- 
den or  passenger  cars  continuously  and  without  break  or  inter- 
ruption directly  or  by  means  of  intervening  lines. 

In  view  of  what  has  been  already  said,  no  extended  discus- 
sion of  the  questions  thus  proposed  is  deemed  necessary.  It  is 
proper  to  say,  however,  that  it  does  not  appear  that  there  has 
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been  any  effort  to  create  or  approve  any  exclusive  privilege. 
Every  grant  of  a  franchise  or  right  to  the  use  of  the  streets  or 
highways  for  the  transportation  of  persons,  commodities,  or  in- 
telligence is  special  and  in  a  sense  exclusive,  for  the  instrumen- 
talities necessary  in  carrying  on  the  business  must  occupy  space 
which  cannot  at  the  same  time  be  occupied  by  the  like  instru- 
mentalities of  other  persons,  natural  or  artificial,  who  would 
engage  in  the  same  business.  But,  so  far  as  the  public  is  con- 
cerned, every  such  grant  is  justified  on  the  theory  that  the  sur- 
render to  some  extent  of  the  previous  right  to  the  common  use 
of  the  public  property  in  its  entirety  is  more  than  compensated 
by  the  substitution  of  other  more  valuable  facilities,  while,  so  far 
as  concerns  other  persons  or  corporations  who  would  serve  the 
public  by  exercising  similar  franchises,  such  grant  of  rights  is 
not  exclusive  so  long  as  the  power  to  grant  other  similar  fran- 
chises is  reserved,  and  the  Constitution  operates  as  a  reservation 
in  every  case. 

Further,  it  may  be  said  that  the  plan  proposed  to,  and  ap- 
proved by,  the  Public  Service  Commission,  docs  not  create  a  mo- 
nopoly in  the  strict  sense  of  the  word,  for  a  monopoly  is  an  ex- 
clusive right  granted  to  one  person,  or  a  class  of  persons,  of  some- 
thing which  was  before  of  common  right.  Birmingham  Railway 
Case,  79  Ala.  465,  58  Am.  Kep.  615.  There  is  no  common  right 
to  operate  railroads  along  the  public  streets  of  a  city,  town,  or 
village.  It  may  be  conceded  that  the  plan  in  question  tends  to- 
ward the  creation  of  a  monopoly  in  the  common,  and  possibly  the 
constitutional,  acceptance  of  the  term,  in  that  it  will  operate  to 
destroy  competition  to  some  extent;  but  it  does  not  seem  likely 
that  §  103  of  the  Constitution,  after  specifying  common  car- 
riers as  things  to  be  regulated,  or  reasonably  restrained, — it 
cannot  be  supposed  that  the  framers  of  the  Constitution  in- 
tended to  authorize  the  prohibition  of  common  carriers, — in- 
tends to  repeat  the  idea  by  the  use  of  the  term  "monopoly ;"  at 
any  rate,  while  action  is  enjoined  upon  the  legislature,  even  in 
respect  of  monopolies,  it  is  left  to  choose  between  regulation,  pro- 
hibition, or  reasonable  restraint,  and  it  cannot  be  said  that  the 
Act  of  August  6,  1915,  is  out  of  harmony  with  the  requirement 
that  the  legislature  shall  provide  by  law  for  the  regulation  or 

reasonable  restraint  of  common  carriers  so  as  to  prevent  them 
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from  preventing  reasonable  competition,  Eather,  we  think, 
the  l^slature,  in  passing  the  act,  was  discharging  the  duty  pre- 
scribed by  the  Constitution.  We  take  it  that  the  reasonableness 
of  the  competition  which  the  Constitution  intends  to  conserve  de- 
pends on  its  effect  upon  the  public  interests,  whether  or  not  it 
makes  reasonable  the  cost  of  the  commodity  furnished  to  the  con- 
sumer. Competition  in  some  circumstances  may  amount  to  need- 
less economic  waste  in  the  duplication  of  investments  and  the  cost 
of  operation  for  which  in  the  end  the  consuming  public  must  pay. 
Hence  a  general  drift  of  public  opinion  and  l^islative  practice, 
consonant  with  the  language  and  purpose  of  §  103,  towards  the 
supplanting  of  competition  by  the  regulation  of  rates.  This 
broad  general  policy  of  the  state  on  this  subject  finds  its  latest  ex- 
pression in  the  Act  of  August  6, 1915,  and  the  policy  so  expressed 
is  to  commit  the  question  of  consolidations,  such  as  the  one  here 
proposed,  to  the  judgment  and  discretion  of  the  Public  Service 
Commission.  Section  3481  of  the  Code,  assuming  for  the  mo- 
ment that  the  consolidation  in  question  falls  within  the  influaice 
of  its  provision,  has  probably  survived  the  act  in  question  as  still 
evidencing  the  will  of  the  state  that^  in  the  absence  of  the  approval 
of  the  Commission,  there  shall  be  no  consolidation  of  lines  of  rail- 
way which  do  not  admit  the  passage  of  cars  continuously  and 
without  break  or  interruption ;  but  to  this  extent  the  effect  of  the 
section  has  been  limited  and  cut  down  by  the  act,  and  so  the  policy 
of  the  state  has  found  a  new,  to  some  extent  a  different,  and  yet 
a  competent,  expression.  And  so  of  the  criminal  statutes  against 
monopolies,  combines,  etc.  "We  know  of  no  ground  upon  which 
a  constitutional  legislative  enactment  can  be  rightly  spoken  pf  as 
ccmtrary  to  public  policy.  What  is  and  what  is  not  public  policy 
must  obviously  be  determined  by  the  written  and  the  unwritten 
law,  giving  precedence  to  the  former  where  the  two  are  in  conflict. 
.  .  .  Laws  are  never  said  to  be  contrary  to  public  policy  in  any 
other  sense  than  contrary  to  constitutional  policy.  .  .  .  When 
we  leave  constitutional  limitations  out  of  view,  the  will  of 
the  legislative  branch  of  the  govemment,when  expressed,  is 
the  highest  evidence  of  public  policy.  To  judicially  condemn 
its  expressed  will,  when  exercised  within  constitutional  limita- 
tions, would  be  the  plainest  kind  of  usurpatiou."  Julien  v. 
Model  Bldg.  Loan  &  Invest  Asso.  116  Wis,  79,  61  L.R.A.  668, 
^2  N.  W.  561,  6  R.  C.  L.  p.  109,  §  108.    And  if  it  were  conceded 
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that  the  act  was  unwise,  unnecessary,  or  inexpedient,  these  are 
matters  with  which  the  courts  are  not  concerned.  They  are  for 
the  legislature.    6  R.  C.  L.  p.  107,  §  107. 

[6]  Briefs  and  arguments  on  either  side  seem  to  proceed  upon 
the  theory  that  the  court  will  in  this  proceeding  render  a  judg- 
ment settling  the  right  of  the  city  in  the  premises.  The  city  has 
protested  against  approval  by  the  Public  Service  Commission,  but 
we  are  not  given  to  know  that  the  Birmingham  City  Commission 
has  taken  any  formal  oflScial  action  in  the  way  of  determining 
whether  the  proposed  sale  and  conveyance  is  consistent  with  the 
interests  of  that  part  of  the  public  for  which  it  has  authority  to 
speak  in  respect  to  its  peculiar  interest;  but  even  if  we  lotew  that 
it  had  determined  that  question  in  the  negative,  still,  considering 
the  limited  jurisdiction  of  the  Public  Service  Commission  and  the 
narrow  scope  of  the  proceeding  in  this  court,  we  are  unable  to 
see  how  the  expected  judgment  can  be  rendered  consistently  with 
settled  l^al  principle.  It  is  clear  upon  this  record  that  this  court 
has  neither  original  nor  appellate  jurisdiction  in  this  cause  to  pass 
upon  the  effect  of  the  city's  possible  determination,  now  or  here- 
after, against  the  proposed  consolidation,  and  we  must  decline  the 
expression  of  an  unauthoritative  opinion  upon  fact^  not  shown 
save  by  the  averments  of  the  city's  protest.  Assuming,  doubtful- 
ly, that  the  city  had  the  right  to  bring  the  cause  here  in  its  pres- 
ent shape,  but,  on  that  assumption,  going  as  far  as  possible  in  de- 
ciding the  question  argued,  we  hold,  in  brief,  that  upon  the  record 
before  us  the  Public  Service  Commission  had  and  regularly  exer- 
cised jurisdiction  in  the  premises  to  determine  that  the  proposed 
sale  and  conveyance  was  consistent  with  the  interests  of  the  pub- 
lic. As  we  construe  the  record,  this  it  has  decided  and  nothing 
more.  The  effect  any  determination  by  the  municipal  authorities 
may  have,  and,  by  the  same  trfcen,  the  right  of  the  parties  to  the 
proposed  consolidation  to  proceed  as  in  a  case  in  which  the  mu- 
nicipal authorities  have  no  interests  of  lawful  recognizance,  are 
questions  that  remain  to  be  determined  in  the  customary  way  of 
determining  judicial  controversies. 

It  follows  that  the  order  of  the  Public  Service  Commission 
must  be  affirmed. 

Anderson,  Ch.  J.,,  and  McClellan  and  Gardner,  JJ.,  concur. 
Gardner,  J.,  concurring  in  the  conclusion. 
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CAIilFORNIA  RAILROAD  OOMMISSION. 

CITY  OF  LOS  ANGELES 

V. 

PACIFIC  ELECTRIC  RAILWAY  COMPANY. 

[Case  No.  891.] 

CITY  OF  LOS  ANGELES 

V. 

PACIFIC  ELECTRIC  RAILWAY  COMPANY. 

NORTHEAST  LOS  ANGELES  IMPROVEMENT  ASSOCIA- 
TION,  Intervener. 

[Case  No.  892.] 

CITY  OF  LOS  ANGELES 

V. 

PACIFIC  ELECTRIC  RAILWAY  COMPANY. 

[Case  No.  911.] 

CITY  OF  LOS  ANGELES 

V. 

PACIFIC  ELECTRIC  RAILWAY  COMPANY. 

[Case  No.  912;  Decision  No.  4062.] 

Bates  ^Street  railways  ^  Reduction  in  city  fare  ^Effect  on  through 
rate. 

1.  In  a  proceeding  for  a  reduction  of  street  car  fares  in  a  citj, 
consideration  should  be  given  to  the  fact  that  the  reduction  would 
cause  a  great  loss  of  revenue  bj  also  reducing  a  through  rate. 

Rates  ^Street  railicays -~' Character  of  service  ^  Territory  annexed 
to  clty^S'cent  fare, 

2.  The  mere  fact  that  sparsely  settled  outlying  territory  has  been 
annexed  to  a  city  does  not  change  the  character  of  the  electric  rail- 
way service  from  suburban  or  interurban  to  strictly  city  service,  so 
as  to  require  a  reduction  of  the  fare  to  6  cents. 

Bates  ^Street   railroads '-' Statutory   definition  ^  Reduction   in   city 
fare. 

3.  It  is  immaterial  whether  an  electric  railroad  comes  within  the 
statutory  definition  of  a  ''street  railroad"  or  of  a  "railroad"  in  a  pro- 
ceeding for  a  reduction  of  city  fares  to  6  cents,  under  §  27  of  the  Cali- 
fornia Public  Utilities  Act,  prohibiting  a  city  fare  by  a  street  rail- 
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road  in  excess  of  5  cents  except  upon  a  contrary  showings  where,  under 
the  evidence,  no  reduction  is  justified. 
Bates  —  Street  railways  —  Territory  annexed  to  city  —  5-oent  fare. 

4.  Street  railroad  fares  will  not  be  required  to  be  reduced  to  5 
cents  in  territory  annexed  to  a  city,  where  the  service  is  suburban 
or  interurban  in  its  nature,  and  the  reduction  would  cause  a  great 
increase  in  a  large  operating  deficit. 

[January  26,  1917.] 

Consolidated  complaints  to  require  the  Pacific  Electric 
Railway  Company  to  reduce  the  fare  to  5  cents  in  certain  terri- 
tory in  the  city  of  Los  Angeles ;  dismissed. 

Appearances:  Albert  Lee  Stephens  and  Howard  Robertson 
for  city  of  Los  Angeles ;  Frank  Karr  for  Pacific  Electric  Rail- 
way Company;  Willis  I.  Morrison  for  Xortheast  Los  Angeles 
Improvement  Association,  Intervener. 

Devlin,  Commissioner:  The  complaints  in  these  cases  were 
instituted  by  the  city  of  Los  Angeles  against  the  Pacific  Electric 
Railway  Company,  hereinafter  referred  to  as  the  company,  and 
attack  as  unjust  and  unreasonable  the  one-way  fares  between  Los 
Angeles,  central  or  business  district,  hereinafter  referred  to  as 
Los  Angeles,  Palms,  Bairdstown,  Hollywood,  and  Edendale.  The 
complainants  in  the  cases  also  invoke  the  provision  of  §  27  of  the 
Public  Utilities  Act,  which,  in  so  far  as  it  affects  the  questions 
herein  presented,  reads  as  follows :  "No  street  or  interurban  rail- 
road corporation  shall  charge,  demand,  collect  or  receive  more 
than  5  cents  for  one  continuous  ride  in  the  same  general  direction 
within  the  corporate  limits  of  any  city  and  county,  or  city  or  town, 
except  upon  a  showing  before  the  Commission  that  such  greater 
charge  is  justified ;  provided,  that  until  the  decision  of  the  Com- 
mission upon  such  showing,  a  street  or  interurban  railroad  corpo- 
ration may  continue  to  demand,  collect  and  receive  the  fare  law- 
fully in  effect  on  November  3,  1914.'^ 

The  fares  complained  of  were  lawfully  in  effect  November  3, 
1914.  Complaints  were  amended  at  the  hearing,  April  11,  1916, 
to  also  allege  discrimination. 

These  cases  were  heard  at  the  same  time  and,  by  stipulation, 
evidence  relevant  to  any  one  case  was  made  applicable  to  the 
others ;  they  are  therefore  consolidated  and  will  be  decided  at  one 
time. 
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[Statements  in  the  opinion  are  omitted  which  described  the 
lines  on  which  a  5-cent  fare  is  asked  in  territory  annexed  to  the 
city  of  Los  Angeles ;  and  which  set  forth  tables  showing  the  pres- 
ent and  proposed  one-way,  round-trip  and  commutation  fares  in 
the  city,  and  the  fares  which  will  be  created  beywid  the  city  limits 
by  the  reduction  of  the  city  fare.  It  was  also  stated  that  the 
Northeast  Los  Angeles  Improvement  Association  was  granted 
leave  to  intervene  in  case  No.  892.] 

The  complainant  and  the  intervener  have,  to  a  great  extent, 
based  their  cases  on  the  contention  that  defendant  operates  a  street 
railroad  in  the  handling  of  its  local  traflSc,  comes  under  the  pro- 
visions of  §  2,  1  (g)  of  the  Public  Utilities  Act,  and  therefore, 
under  §  27  of  the  act  should  not  be  permitted  to  charge  more  than 
5  cents  for  one  continuous  ride  in  the  same  general  direction  be- 
tween the  points  in  controversy,  all  of  which  are  located  within  the 
corporate  limits  of  the  city  of  Los  Angeles.  Seventeen  exhibits 
were  introduced  by  complainants,  devoted  in  the  main  to  an  ex- 
position of  the  mileage  and  the  fares  in  the  different  territories, 
comparisons  of  these  fares  with  other  fares  of  the  Pacific  Electric 
and  with  those  in  effect  between  points  on  the  Los  Angeles  Rail- 
way, travel  checks  of  the  various  lines,  operating  statistics,  and 
the  populations. 

The  Pacific  Electric  Railway  Company  was  incorporated  Nov- 
ember 14, 1901,  and  on  or  about  September  1, 1911,  the  following 
electric  railway  companies  operating  in  Los  Angeles,  San  Ber- 
nardino, Riverside,  and  Orange  counties  were  oonsolidated :  Los 
Angeles  Pacific  Company,  Los  Angeles  Interurban  Railway  Com- 
pany, Los  Angeles  &  Redondo  Railway  Company,  San  Bernardino 
Interurban  Railway  Company,  Riverside  &  Arlington  Railway 
Company,  San  Bernardino  Valley  Traction  Company,  Redlands 
Central  Railway  Company,  Pacific  Electric  Railway  Company. 

On  June  30,  1916,  according  to  annual  report  filed  with  the 
Commission,  there  was  issued  and  outstanding  $74,000,000  cap- 
ital stock  (all  common),  and  $61,454,000  in  bonds,  including 
underlying  bonds. 

The  company  reports  an  investment  in  road  and  equipment  as 
of  June  30, 1916,  of  $125,476,323.54;  in  this  amount  is  included 
the  par  value  of  capital  stock  outstanding,  $74,000,000,  all  of 
P.U.R.1917C. 
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which  is  owned  by  the  Southern  Pacific  Company  and  carried  on 
that  company's  books  at  a  cost  of  $4,068,306.26. 

The  gross  income  of  the  company  for  the  past  five  years  has 
averaged  $2,577,225.56  per  year.  The  interest  on  funded  debt 
for  the  same  period  has  averaged  $2,550,586.61,  leaving  an  aver- 
age net  income  of  $26,638.95,  from  which  average  income  there 
should  be  deducted  rent  for  leased  roads,  interest  on  unfunded 
debt,  amortization  of  discount  on  funded  debt,  reserves,  and  mis- 
cellaneous adjustments,  averaging,  for  the  five  years  under  review, 
$525,165.05  per  year,  less  $26,638.95,  leaving  a  deficit  in  opera- 
tion of  an  average  of  $498,527.10  per  year. 

In  this  connection,  the  following  table  is  pertinent  as  showing 
the  financial  results  of  operations  for  the  five-year  period  ending 
June  30,  1916.  [The  table  is  omitted,  the  matters  therein  being 
summarized  in  the  opinion.] 

The  following  statistical  data,  showing  comparison  of  year  end- 
ing June  30,  1912,  witii  that  of  the  year  ending  June  30,  1916, 
is  interesting,  and  discloses  very  little  increase  in  business  for  the 
period : 


Total  car  mileage  

Passenger  revenue 

Baggage,  parlor  car,  special  car,  mail  and  ex 

press  revenue   

Milk  revenue 

Total  passeneer  train  revenue  

Freight  and  switching  revenue   

Miscellaneous  transportation  revenue 

Total  freight  rtevenue  

Total  revenue  from  transportation 

Total  operating  revenue   

Total  operating  expense 

Operating  revenue  per  car  mile 

Operating  expenses  per  car  mile 

Mileage  of  road  operated,  all  tracks 


1912. 


1916. 


27,320,758 
$6,677,289.08 

163,795.43 
41,569.63 

31,387,250 
$6,705,708.59 

170,094.62 
4,939.77 

$6,882,654.14 

1,112.683.61 

61,532.01 

1.164,215.62 

$6,880,742.98 

1,656,067.71 

1,849.69 

1,657,917.40 

$8,046,869.76 

$8,538,660.38 

$8,645,504.66 
6,750,287.56 

$0.31644 
.21047 

$8,856,796.54 
5,994,611.41 

$0.28218 
.19099 

953.93 


1,059.49 


The  population  of  the  city  of  Los  Angeles  for  the  year  1910, 
as  indicated  by  complainant's  exhibit  No.  17,  was  319,198;  in 
1912,  estimated  on  basis  of  registration,  it  was  461,558  and  on  the 
same  basis  for  1916  it  was  658,011,  but  notwithstanding  this  great 
increase  in  population,  defendant's  passenger  revenue  shows  prao- 
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tically  no  improvement,  being  $6,677,289.08  in  1912  as  com- 
pared with  $6,705,708.59  in  1916,  a  difference  of  but  $28,419.51. 

For  the  transportation  of  milk  the  revenue  in  1912  was  $41,- 
569.63,  in  1916  it  was  $4,939.77,  a  net  loss  of  $36,629.86.  The 
total  of  all  traffic  handled  by  passenger  trains  in  1912  was  $6,- 
882,654.14  and  in  1916  only  $6,880,742.98,  or  a  net  reduction 
at  the  end  of  the  five-year  period  of  $1,911.16.  The  freight 
earnings,  however,  increase^  from  $1,112,683.61  in  1912  to  $1,- 
656,067.71  in  1916,  or  $543,384.10.  During  the  same  period 
taxes  increased  from  $320,698.65  in  1912  to  $515,556.35  in 
1916,  an  excess  of  $194,857.70.  Interest  on  funded  debt  in- 
creased from  $2,081,607.04  in  1912  to  $2,834,107.62  in  1916.  • 
New  bonds,  amounting  to  $15,066,000  were  issued  in  conformity 
with  this  Commission's  decisions  Nos.  284,  October  16,  1912, 
559,  April  8,  1913,  and  1961,  November  23,  1914,  and  included 
bonds  for  refunding,  as  well  as  for  improvements,  additions,  and 
betterments.  It  is  also  to  be  noted  that  the  interest  on  unfunded 
debts  increased  from  $114,337.28  in  1912  to  $254,192.27  in 
1916. 

The  defendant  has  never  paid  a  dividend,  and  shows,  as  of 
June  30,  1916,  a  deficit  of  $4,432,855.99.  In  the  year  1912 
there  was  a  net  income  profit  of  $496,316.30 ;  in  1913,  a  profit  of 
$199,871.33;  in  1914,  a  loss  of  $467,220.38;  in  1915,  a  loss  of 
$683,521.23,  and  in  1916,  a  loss  of  $821,734.33. 

A  witness  for  defendant  testified  to  the  effect  that  the  jitney 
buses  alone  reduced  gross  income  by  from  $30,000  to  $40,000 
per  month.  The  estimate  does  not  appear  excessive  in  view  of 
other  evidence,  and  no  doubt  would  be  greatly  increased  if  the 
amounts  lost  to  defendant  by  privately  owned  automobiles  and 
motor  buses  were  included. 

[1]  The  Constitution  of  the  state  of  California  and  the  Public 
TJtilities  Act  provide  that  no  common  carrier  shall  charge  any 
greater  compensation  as  a  through  rate  than  the  aggregate  of  the 
intermediate  rates.  Complainants  are  petitioning  for  a  5-cent 
fare  to  the  city  limits,  and  this  reduction,  if  granted,  would,  be- 
cause of  the  combination  of  local  fares,  make  radical  reductions 
in  through  fares.  The  present  one-way  fare  to  Santa  Monica  is 
35  cents  and  the  round  trip  50  cents ;  these  would  be  reduced  to 
15  cents  and  30  cents  respectively.  Corresponding  reductions 
r.U.R.1017C. 
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would  result  to  all  other  points,  not  only  in  the  one-way  and 
round-trip  fares,  but  also  in  the  commutation  fares.  The  traffic 
manager  of  the  company  figured  that  the  losses  on  the  Western 
Division  alone  would  total  $250,000  per  annum.  It  is  difficult 
to  arrive  at  the  exact  financial  effect  of  a  change  in  passenger 
rates  on  a  system  operated  as  is  this  company,  for  the  reason 
travelers  are  not  compelled  to  purchase  tickets  and  the  s^r^a- 
tions  shown  by  conductors'  cash  registers  do  not  furnish  the  neces- 
sary information.  The  reports  rendered  by  ticket  offices  and  the 
checkup  of  cars,  for  certain  periods,  combined  with  the  caph- 
register  figures,  however,  demonstrate  that  the  company's  esti- 
mate of  the  losses  to  beach  resorts  on  the  Western  Division  is 
approximately  correct,  and  that  the  losses  for  the  entire  system 
would  probably  approach  $300,000.  This  amount,  added  to  the 
loss  of  $821,734.38  sustained  in  1916,  would  create  an  annual 
deficit  of  over  $1,000,000,  unless  the  reductions  in  fares  could  be 
relied  upon  to  increase  the  traffic  and  correspondingly  increase 
earnings  without  materially  augmenting  expenses,  a  conclusion 
which  is  unwarranted  by  the  evidence.  The  situation  would  be 
much  worse  had  not  the  freight  earnings  increased  $543,384.40 
in  1916  over  those  earned  in  1912. 

As  heretofore  stated,  the  Soutliem  Pacific  Company  owns  all  of 
defendant's  stock  and  is  also  the  owner  of  a  great  amount  of  its 
bonds.  It,  therefore,  seems  apparent  that  if  the  defendant  did 
not  have  this  substantial  financial  backing,  it  probably  would 
have,  before  this  time,  been  confronted  with  the  problem  of  the 
adjustment  of  its  financial  affairs. 

[2]  The  present  5-cent  fare  limit  on  the  line  to  Palms  (case 
891)  is  Vineyard,  6  miles  from  Fourth  and  Hill  street  station; 
there  are  practically  no  residences  between  Vineyard  and  Palms 
and  stops  are  few  and  far  between.  It  would  appear  that  the  so- 
called  strictly  street  car  territory  ceases  at  Vineyard,  and  the 
service  rendered  beyond  that  point  is  suburban,  or  interurban,  in 
its  nature.  Further,  the  service  to  Palms  and  all  points  west  of 
Vineyard  is  performed  exclusively  by  through  cars  to  and  from 
the  beach  points.  The  fact  that  the  territory  west  of  Vineyard 
to  and  including  the  westerly  limits  of  Palms  (Home  Junction) 
has  been  annexed  to  the  city  of  Los  Angeles  in  no  way  changes 
the  character  of  the  service  rendered  by  the  defendant 
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The  following  statement  sets  forth  the  rates  per  ride  obtainable 
between  Los  Angeles  (Fourth  and  Hill  street  station)  and  Palms 
by  purchasers  of  commutation  books : 


Miles 

Betweeo 

Los  Angeles 

and — 

One- 
way 
fare. 

SO-ride  family 
Ucket. 

60-ride  Individual 
ticket. 

Fare. 

Rate 

per  ride, 

cents. 

Fare. 

Rate 

per  ride, 

cents. 

10.3 
•11.7  ) 
tl8.7  1 

Palms,  First  street 

Home  Junction   

$0.20 
.25 

$3.50 
4.00 

11.7 
13.3 

$5.50 
6.00 

9.2 
10  0 

•  Short  line  mileage. 

t  Through  line  from  Sixth  and  Main  streets. 

In  case  892  (Bairdstown  addition)  Mr.  Arzner,  a  witness  for 
complainant,  said  (transcript  2,  page  213) : 

"The  service  given  in  the  morning  from  approximately  5 :40  to 
9 :40  A.  M.  is  purely  local  service  from  Sierra  Vista,  making  all 
local  stops  in  and  out.  From  that  until  3 :50  p.  m.  I  believe  all 
of  this  local  business  is  handled  by  Alhambra-San  Gabriel  cars, 
which  is  an  interurban,  or  suburban  line,  making  the  stops  be- 
tween Sixth  and  Main  streets  and  Sierra  Vista." 

And  at  page  240  of  transcript : 

"Local  service  again  from  approximately  4 :00  p.  m.  to  7 :00  or 
7 :30  p.  M.,  after  which  time  the  service  is  again  performed  by  the 
Alhambra-San  Gabriel  cars — up  to  midnight  last  car." 

Mr.  Pontius,  traffic  manager  of  the  defendant,  testified  as  fol- 
lows (vol.  4,  page  600  of  transcript) : 

"Mr.  Karr:  Just  state  why  the  Alhambra  car  was  put  into 
the  local  service  during  certain  hours  of  the  day. 

"Mr.  Pontius :  Because  we  found  in  operating  cars  to  Sierra 
Vista,  that  is,  our  Sierra  Vista  line,  the  cars — that  the  travel  was 
so  light,  and  the  conditions  of  the  Pacific  Electric  were  becoming 
so  bad,  our  earnings,  that  we  had  to  do  something  to  offset  the 
tremendous  losses  we  were  having  in  operating  the  lines,  and  we 
cut  off  this  Sierra  Vista  service  because  we  could  not  afford  to 
operate  it.  iNow,  if  the  Sierra  Vista  service  had  paid — if  there 
was  enough  business  to  warrant  operating  the  Sierra  Vista  line, 
we  would  have  preferred  to  continue  that  service  in  preference 
to  compelling  those  passengers,  or  compelling  the  company,  using 
P.U.R.1917C. 
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the  Alhambra  cars  for  this  local  service  and  we  would  prefer 
giving  through  service  to  Alhambra,  but  the  earnings  were  so 
light  that  we  had  to  give  it  up." 

From  this  testimony  it  would  appear  that  there  is  not  suflScient 
local  travel  between  Sierra  Vista,  Bairdstown,  etc.,  and  Los  An- 
geles to  pay  for  the  operation  of  local  service  at  all  hours  through- 
out the  day;  therefore,  defendant  arranged  to  give  this  com- 
munity individual  local  service  during  rush  hours  morning  and 
evening  and  to  take  care  of  the  lighter  travel  at  other  hours  dur- 
ing the  day  on  the  Alhambra-San  Gabriel  through  suburban  cars. 

It  was  shown  that  this  service  is  operated  over  the  public  streets 
of  Los  Angeles  from  Sixth  and  Main  streets  to  Aliso  and  Ander- 
son streets,  a  distance  of  1.76  miles — that  at  Anderson  street 
tracks  pass  onto  private  rights  of  way  and  run  over  private  rights 
of  way  the  entire  distance  through  the  Bairdstown-Sierra  Vista 
community,  with  the  exception  of  public  street  crossings.  The 
distance  from  Anderson  street  to  Sierra  Vista  is  4.97  miles. 

As  to  the  population  tributary  defendant,  in  its  answer  to  com- 
plaint (which  was  not  controverted),  said,  in  substance,  that  from 
Sixth  and  Main  streets  to  Aliso  and  Anderson  streets,  the  line 
passes  through  the  business  and  industrial  sections  of  Los  An- 
geles, both  of  which  are  thickly  populated.  From  Anderson  street 
to  Covina  Junction,  a  distance  of  1.35  miles,  there  is  practically 
no  business  or  residences  tributary  to  the  line ;  the  same  is  true  of 
territory  from  Covina  Junction  to  Rose  Hill,  a  distance  of  1.99 
miles.  At  Eose  Hill  district  there  are  approximately  600  in- 
habitants ;  from  Rose  Hill  to  Bairdstown,  a  distance  of  1.2  miles, 
very  few,  if  any,  inhabitants ;  from  Bairdstown  to  Sierra  Park, 
.62  miles,  there  are  approximately  1,200  inhabitants  in  the  im- 
mediate locality. 

From  this  analysis  of  the  local  conditions,  it  would  appear 
that  the  service  rendered  Bairdstown,  Sierra  Park,  and  Sierra 
Vista  must  be  considered  interurban  or  suburban  between  Los 
Angeles  on  the  one  hand  and  the  several  smaller  communities  of 
the  outlying  districts  on  the  other,  or  at  least  were  prior  to  an- 
nexation, rather  than  a  street  car  service.  This  position  is  fur- 
ther substantiated  by  the  fact  that,  except  during  the  rush  hours 
of  the  day,  the  service  rendered  these  commiuiities  is  performed 
entirely  by  the  through  Alhambra-San  Gabriel  cars. 

P.U.R.1917C. 
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The  following  statement  gives  the  fares  and  rate  per  ride  ob- 
tainable by  the  purchase  of  commutation  tickets : 


Mllei 
from 
Sixth 
and 
Main 
■treets. 

Between 

Los  Angeles 

and — 

One- 
way 
fare. 

SO-ride  famllj 
ticket. 

6^ride  Indiridoal 
ticket. 

S^re. 

Bate 

per  ride, 

cents. 

Fare. 

Rate 

per  ride, 

cents. 

5.8 
5.9 

6.1 
6.3 

Harriman  avenue 

Los     Angeles      Military 

Academy    

Bairdstown    

Lincoln  School 

$0.05 

.10 
.10 
.10 
.10 
.10 
.10 

$2.00 
2.00 
2.10 
2.10 
2.10 

6.6 
6.6 
7.0 
7.0 
7.0 

$3.05 
3.05 
3.20 
3.20 
3.20 
3.30 

5.9 
5.0 

6.2 

6.5 

Titus 

6.2 

6.6 

Newton   

6.2 

6.7 

Sierra  Park 

2.10 

7.0 

6.4 

The  5-cent  fare  limit  between  Los  Angeles  and  points  in  the 
Holly wood-Colegrove  districts  (case  jSTo.  911)  now  terminates  at 
Seward  street,  7.31  miles;  at  Gardner  Junction,  8.70  miles,  and 
at  Brush  Canyon  Junction,  6.93  miles  from  Los  Angeles  (Fourth 
and  Hill  streets).  Complainants  petition  for  the  extension  of 
this  fare  from  Seward  street  to  Cahuenga  Pass,  9.16  miles;  Gard- 
ner Junction  to  Laurel  Canyon,  9.51^  miles,  and  Brush  Canyon 
Junction  to  the  end  of  the  Brush  Canyon  line,  8.16  miles  from 
Los  Angeles  (Fourth  and  Hill  streets). 

Defendant  denies  that  the  present  fares  are  excessive  or  unrea- 
sonable, and  refers  to  the  conunutation  rates  in  effect,  which  are 
as  follows : 


MUet 
from 
Ponrth 

Between 

Los  Angeles 

and — 

One- 
way 
fare. 

30-rlde  family 
ticket. 

eo-tide  Individual 
Ucket. 

and 

Hill 

■treeta. 

Fare. 

Rate 
per  ride. 

Fare. 

Rate 
per  ride. 

8.2 

Brush  Canyon 

$0.10 
Id 
10 
10 

$2.10 

$0.07 

$3.00l      20.06 

9.2 
9.5 
9.1 

Cahuenga  JPass 

Laurel  Canyon 

Fountain  avenue   

2.10 
2.10 
2.10 

.07 
.07 
.07 

3.00 
3.00 
3.00 

.05 
.05 
.05 

It  will  be  noted  the  30-ride  ticket  gives  a  rate  of  7  cents  per 
trip  and  the  60-ride  a  rate  of  5  cents  per  trip. 

It  is  further  contended  that  the  present  fares  to  this  district 

were  established  under  compulsion  of  a  court  decision,  which 

decision  was  later  reversed,  although  the  fares  were  not  restored 

by  the  carrier;  that  the  fares  were  too  low  when  established  in 

1910  and  do  not  now  produce  a  remunerative  revenue.  Complain- 
P.U.R.1917C. 
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ants  have  failed  to  introduce  substantial  evidence  to  sustain 
their  petitions  for  a  reduction  in  the  fares  between  Cahuenga 
Pass,  Laurel  Canyon,  Brush  Canyon,  and  Los  Angeles.  It  cer- 
tainly would  not  be  seriously  urged  that  the  5-cent  fare  should  be 
maintained  to  the  northerly  limits  of  the  city  of  Los  Angeles,  a 
distance  of  about  1  mile  beyond  Brush  Canyon  Junction  through 
very  sparsely  settled  territory;  in  other  words,  the  5-cent  fare 
must  reasonably  break  within  the  city  limits,  and  the  evidence 
introduced  fully  justifies  the  existing  fare  between  Cahuenga 
Pass,  Laurel  Canyon,  Brush  Canyon,  and  Los  Angeles. 

Local  car  service  operates  over  public  streets  between  Southern 
Pacific  depot  and  Semi  Tropic  Park,  5.07  miles,  at  all  hours  of 
the  day.  This  is  the  terminus  of  the  Edendale  line  (case  912),^ 
and  is  the  present  5-cent  fare  limit.  The  cars  used  in  this  5-cent 
fare  service  are  much  smaller,  lighter,  and  of  an  entirely  different 
type  from  those  operated  over  the  same  tracks  from  Sixth  and 
Main  streets  in  the  through  suburban  service  to  Tropico,  Glen- 
dale,  and  Burbank.  The  territory  to  Semi  Tropic  Park  is  densely 
populated,  and  stops  are  made  at  all  street  crossings  by  the  local 
cars  for  the  accommodation  of  passengers. 

The  through  Glendale  and  Burbank  interurban  cars  stop  only 
at  certain  streets  to  receive  and  discharge  through  traffic  Passen- 
gers going  to  a  point  within  the  5-cent  limit  are  not  permitted  to- 
board  the  Glendale  or  Burbank  cars,  but  are  required  to  use  the- 
Edendale  cars. 

There  are  six  stops  between  Semi  Tropic  Park  and  the  northern 
city  limits  of  Los  Angeles,  within  a  few  feet  of  Bichardson  Sta- 
tion, the  point  in  the  Edendale  district  to  which  a  5-cent  fare  is 
demanded.  The  bulk  of  the  travel  on  the  Glendale  and  Burbank 
through  cars  is  destined  to  points  beyond  Richardson ;  the  travel 
to  and  from  stations  Klondike  Park  to  Richardson,  inclusive,  is^ 
very  light  by  comparison,  and,  from  the  following  table,  it  will 
be  noted  that  a  low  rate  per  ride  is  obtainable  to  these  points  by 
the  purchase  of  30-ride  family  or  52-ride  individual  commutation, 
tickets.  These  stops  are: 
P.U.R.19170. 


Digitized  by 


Google 


LOS  ANGELES  v.  PACIFIC  ELECTRIC  R.  CO. 


Miles 
from 
Sixth 
and 
Main 
streeta. 

Between 

Los  Angeles 

and — 

One- 
way 
fare. 

80-rlde  family 
ticket. 

62-ride  Individual 
ticket. 

Fare. 

1    Rate 
per  ride, 
Cents. 

Fare. 

i    Rate 
per  ride. 
Cents. 

•6.07 
4.6 
6.0 

Semi  Tropic  Park  

Klondike  Park   

.4 
Puento  Alto   

$0.05 
.10 
.10 
.10 
.10 
.10 
.10 

.10 

$1.65 
1.80 
1.80 
2.20 
2.30 
2.30 

6.6 
6.0 
6.0 
7.3 

7.7 
7.7 

$2.90 
2.00 
3.26 
3.40 

.  3.40 

66 

6.6 

.5 
Ivanhoe 

6.6 

6.0 

.5 
Glenhnrst  

63 

6.2 

.2 
Atwater    

6.5 

6.4 

.2 
Richardson  

6.5 

6.6 

Los  Angeles  city  limits. 
.2 
San  Fernando  Road 

*  Figured  from  Southern  Pacific  depot,  the  Los  Angeles  terminus  of  the 
ESendale  local  line. 

In  view  of  the  facts  presented,  it  would  appear  that  the  local 
service  to  Semi  Tropic  Park  and  that  rendered  to  Glendale  and 
Burbank  through  the  Edendale  district  over  the  same  tracks  are 
entirely  different  and,  in  so  far  as  a  strictly  street  car  service  is 
concerned,  such  service,  in  this  particular  case,  is  rendered  only 
by  the  cars  terminating  at  Semi  Tropic  Park,  and  the  service 
performed  by  the  Glendale  and  Burbank  cars  is  suburban,  or  in- 
terurban,  in  its  nature. 

The  situation  in  this  case  is  no  different  from  that  set  forth  in 
the  Bairdstown  and  Palms  cases,  and  the  mere  fact  that  the  limits 
of  the  city  of  Los  Angeles  have  been  extended  to  include  Richard- 
son and  intermediate  stations  would  not  operate  to  change  the 
conditions  or  the  class  of  service  given  to  the  Edendale  district. 

[3]  Complainant,  intervener,  and  defendant  discuss  at  great 
length  in  their  briefs  the  question  as  to  whether  the  defendant 
is  a  "street  railway''  or  a  "railroad"  within  the  meaning  of  these 
terms  as  employed  in  the  Public  Utilities  Act. 

Section  2,  t  (g)  of  the  act  provides:  "The  term  'street  rail- 
road,' when  used  in  this  act,  includes  every  railway,  and  each  and 
every  branch  or  extension  thereof,  by  whatsoever  power  operated, 
being  mainly  upon,  along,  above  or  below  any  street,  avenue,  road, 
highway,  bridge  or  public  place  within  any  city  and  county,  or 
city  or  town,  together  with  all  real  estate,  fixtures  and  personal 
P.U.R.1917C.  44 
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property  of  every  kind  used  in  connection  therewith^  owned^  con- 
trolled, operated  or  managed  for  public  use  in  the  transportation 
of  persons  or  property ;  but  the  term  ^street  railroad'  when  used 
in  this  act,  shall  not  include  a  railway  constituting  or  used  as  a 
part  of  a  commercial  or  interurban  railway."  [Stat.  1911,  Ex. 
Sess.  chap.  14,  p.  19,] 

Paragraph  (t)  of  the  same  section  reads  as  follows:  "The 
term  'railroad,'  when  used  in  this  act,  includes  every  commercial, 
interurban  and  other  railway  other  than  a  street  railroad,  and 
each  and  every  branch  or  extension  thereof,  by  whatsoever  power 
operated,  together  with  all  tracks,  bridges,  trestles,  rights  of  way, 
subways,  tunnels,  stations,  depots,  union  depots,  ferries,  yards, 
grounds,  terminals,  terminal  facilities,  structures  and  equipment, 
and  all  other  real  estate,  fixtures  and  personal  property  of  every 
kind  used  in  connection  therewith,  owned,  controlled,  operated  or 
managed  for  public  use  in  the  transportation  of  persons  or  prop- 
erty." I  deem  it  unnecessary  to  engage  in  a  discussion  of  or  to 
pass  upon  the  question  whether  defendant  falls  within  the  defini- 
tion of  "street  railroad"  or  "railroad"  as  those  terms  are  em- 
ployed in  the  Public  Utilities  Act 

Granting  that  the  defendant  is  a  "street  railroad"  within  the 
meaning  of  that  act,  the  facts  as  disclosed  by  the  evidence,  and 
as  herein  set  forth,  convince  me  that  a  further  reduction  of  the 
fares  of  defendant,  as  requested  by  complainant,  is  unwarranted. 

[4]  There  is  no  testimony  showing  the  number  of  jitneys  in 
operation  in  the  city  of  Los  Angeles  to  the  territory  to  which 
complainants  seek  reductions,  but  there  is  testimony  that  the 
jitney  competition  is  very  keen,  and  that  private  automobiles 
have  also  made  great  inroads  on  the  earnings  of  the  defendant. 
The  decrease  in  earnings  by  reason  of  private  automobiles  was 
felt  as  early  as  1913,  and  the  competition  of  the  autobus  lines  and 
jitneys  became  very  acute  in  the  early  part  of  1915,  and  has 
since  continued ;  to  this  character  of  competition  is  due,  unques- 
tionably, the  severe  losses  of  defendant. 

It  must  be  obvious  that  this  defendant  cannot,  when  showing 

such  great  deficits,  be  expected  to  give  improvements  in  service 

which  might  otherwise  be  properly  required,  or  to  reduce  fares 

still  lower,  thereby  but  increasing  its  already  severe  losses.  The 
P.U.R.1917C. 
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record  contains  testimony  indicating  that  the  present  fares  do  not 
give  defendant  sufficient  revenue  to  meet  its  current  expenses. 

While  it  would,  no  doubt,  be  to  the  advantage  of  certain  resi- 
dents and  property  owners  of  the  districts  affected  by  these  pro- 
ceedings to  secure  reductions  in  the  present  fares,  the  public  in 
general,  as  well  as  the  carrier,  have  an  interest  in  the  margin  of 
safety  due  to  a  public  utility,  and,  therefore,  this  Commission 
must  and  will  take  into  consideration  not  only  these  complain- 
ants, but  the  rights  of  defendant  and  all  other  interests  served 
by  this  defendant,  whose  legitimate  investments  should  not  be  in- 
jured. 

The  mere  fact  that  territory  is  annexed  to  a  city  does  not  auto- 
matically operate  to  reduce  existing  fares  which  are  higher  than 
5  cents  to  5  cents  if  the  higher  fares  are  justifiable.  This  rule 
has  been  previously  declared  by  this  Commission  in  Froelich  v. 
Los  Angeles  R.  Corp.  3  Cal.  R.  C.  R.  30,  31,  wherein  Commis- 
sioner Edgerton  said :  "The  boundaries  of  the  city  of  Los  An- 
geles are  not  at  all  regular  in  shape,  consequently  a  line  in  one 
direction  might  reach  a  considerable  distance  beyond  the  city 
limits  and  at  the  same  time  the  terminus  thereof  be  a  shorter  dis- 
tance from  the  center  of  population  in  Los  Angeles  than  would 
a  line  operating  in  the  other  direction  wholly  within  the  city. 
•  •  .  Because  a  city  annexes  adjoining  territory  making  its 
boundary  lines  extremely  irregular,  it  does  not  follow  that  a 
street  railway  system  should  be  required  to  always  extend  its 
6-cent  fare  zone  to  conform  to  the  new  boundary  lines." 

Complainants  have  not  proved  the  rates  to  be  discriminatory, 
neither  has  it  been  shown  that  the  districts  in  question  furnish 
a  traffic  of  sufficient  volume  to  justify  a  street  car  fare  of  5  cents, 
and  the  Commission  finds  that  the  charges  and  fares  to  the  points 
and  places  designated  in  the  complaints  herein,  which  were  law- 
fully in  effect  November  3,  1914,  are  justified. 

This  Commission  can  only  prescribe  just  and  reasonable  rates, 

and,  after  careful  deliberation  upon  all  the  elements  in  these  cases 

and  the  effect  upon  the  revenue  which  would  result  from  the 

reductions  demanded  by  complainants,  I  am  of  the  opinion  that 

the  facts  do  not  sustain  the  complaints,  and  recommend  that  the 

cases  be  dismissed. 
P.U.R.1917C. 
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CAIilFORNIA  RAILROAD  COMMtSSIOX. 

RE  MARIN  MUNICIPAL  WATER  DISTRICT. 

[Decision  No.  4109;  Application  No.  1141.] 

Municipal    platit  •»  AtHiuisition  •*  Description    of    property  —  Suf^ 
,    ficiency. 

1.  The  description  of  a  waterworks  property  included  in  a  mu- 
nicipal acquisition  valuation  whMh,  after  covering  the  property  in  de- 
tail ^  continued,  "together  with  all  properties  built  and  building  or  to 
be  built  subsequent  to  the  making  of  the  list,  .  .  .  "is  sufficiently 
adequate  to  include  a  few  scattered  items  such  as  cottages  at  a  dam 
site  and  two  short  pipe  extensions  so  as  to  reader  unnecessary  a  sup- 
plemental finding  of  value  as  to  such  property. 

Municipal  plants '-' Power  of  Commission'^ Acquisition -^Contpensa^ 
tion--' Improvements  after  valuation, 

2.  The  California  Commission  has  no  power  to  award  compensa- 
tion^ for  betterments  or  extensions  nuide  after  it  has  fixed  the  com- 
pensation for  municipal  acquisition,  since  the  provisions  of  the  Public 
Utilities  Act  authorize  the  Conmiission  to  certify  to  the  court  find- 
ings for  additional  compensation  only  in  case  of  losses  incurred  through 
being  obliged  to  preserve  the  property  between  the  time  the  judgment 
in  condenmation  becomes  final  and  the  time  of  payment  of  compensa- 
tion. 

Municipal     plant  •»  Jurisdiction     of     Comtnission  •»  Acquisition  » 
Agreeihents  as  to  cotnpensation, 

3.  Tlie  California  Commission  baa  no  jurisdiction  over  agreements 
between  a  municipality  and  a  public  utility  with  reference  to  the  com- 
pensation to  be  made  for  improvements  made  by  the  utility  subsequent 
to  the  valuation  of  its  properties  for  municipal  acquisition. 

Municiptd  plant  —  Acquisition  —  Compettaattom  »  Taxes. 

4.  A  utility  is  not  entitled  to  additional  compensation  for  pay- 
ment of  taxes  accruing  after  the  fixing  of  compensation  for  municipal 
acquisition,  and  while  the  utility  was  in  possession  and  receiving  all 
the  revenues  from  the  operation  of  the  plant  under  rates  established 
by  the  Commission  sufficient  to  meet  all  operating  expenses  including 
taxes,  and  to  yield  in  addition  thereto  a  fair  return  on  the  fair  value 
of  the  property. 

Municipal    plant  —  Jurisdiction    of    Commission  •»  Valuation    for 
municipal  acquisition, 

5.  The  California  Commission  has  no  jurisdiction  to  entertain  pro- 
ceedings for  a  general  revaluation  of  a  utility*s  property  for  municipal 
acquisition  after  the  court  has  rendered  judgment  in  the  proceeding. 

Municipal  plant  —  Acquisition  —  Compensation. 

6.  A  municipality  is  not  entitled  to  a  deduction  in  the  compensa- 
tion to  be  paid  a  utility  for  its  plant  on  account  of  the  utility's  failure 
to  deliver  to  the  municipality  certain  books  known  as  meter  books,  cus- 

P.U.R.1917C. 
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iomer's  ledgers,  books  of  account,  and  other  data  included  in  the  list 
of  the  utility's  property,  where  it  is  unable  to  show  that  it  has  been 
damaged  thereby. 

[February  15,  1917.] 

Supplemental  petitions  by  a  utility  for  additional  compen- 
sation for  its  plant  in  a  municipal  acquisition  proceeding,  and  by 
a  municipality  for  a  deduction  in  the  compensation  for  utility'a^> 
failure  to  deliver  certain  books.  The  Commission  found  that  the 
amount  of  compensation  fixed  in  its  previous  order  should  be 
increased  by  the  sum  of  $18,410.23,  consisting  of  the  sum  of  $11,- 
755.76  as  provided  by  stipulation  of  the  parties  and  the  sum  of 
$6,654.47  as  additional  compensation  for  miscellaneous  equip- 
ment.   For  original  petition  and  order,  see  P.U.R.1915C,  433, 

Appearances :  George  H.  Harlan  for  Marin  Municipal  Water 
District;  Lilienthal,  McKinstry,  &  Raymond,  by  Joseph  Haber, 
Jr.,  for  Marin  Water  &  Power  Company. 

Thelcn,  Ccwnmissioner :  The  Railroad  Commission  has  before 
it  in  this  proceeding  four  supplemental  petitions,  three  having 
been  filed  by  Marin  Water  &  Power  Company,  hereinafter  re- 
ferred to  as  the  water  company,  and  the  fourth  having  been  filed 
by  Marin  Municipal  Water  District,  hereinafter  referred  to  as 
the  water  district. 

The  decision  on  the  original  petition  of  the  water  district  here- 
in was  made  and  filed  on  April  9,  1915  (decision  No.  2279,  6 
Cal.  R.  C.  R.  507).  A  petition  for  rehearing  filed  by  the  water 
company  was  denied  on  May  10, 1915  (decision  No.  2368,  6  Cal. 
R.  C.  R.  876).  On  a  review  proceeding  instituted  by  the  water 
company,  the  findings  of  the  Railroad  Commission  were  affirmed 
by  the  supreme  court  of  this  state  on  January  17,  1916  (171  Cal. 
706,  154  Pac.  864). 

Subsequent  to  the  decision  of  the  Railroad  Commission,  made 
and  filed  on  April  9,  1915,  the  water  district  filed  its  complaint 
in  eminent  domain  in  the  superior  court  of  this  state,  in  and  for 
the  county  of  Marin,  this  proceeding  being  numbered  case  No. 
4495.  In  this  court  proceeding,  the  water  district  asked  the  su- 
perior court  to  enter  its  decree  condemning  to  the  use  of  the  water 
district  the  property  of  the  water  company  as  described  in  ex- 
hibit A,  which  was  attached  to  and  made  a  part  of  the  Railroad 
P.U.R.1917C. 
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Commission's  findings  in  said  decision  No.  2279.  The  following 
proceedings^  among  others,  have  been  taken  in  said  ^ninent  do* 
main  proceedings : 

June  5,  1915 — Complaint  filed. 

June  5,  1915 — Summons  issued. 

August  31,  1916 — Summons  served. 

March  25,  1916 — Amended  answer  filed. 

March  25,  1916— Trial. 

May  27,  1916 — Judgment  in  condemnation  entered. 

July  25,  1916 — ^Notice  of  appeal  to  supreme  court  filed  with 
county  clerk  of  Marin  county  by  water  company. 

Nov.  1,  1916 — ^Writ  of  possession  issued  by  superior  court, 
award  of  $1,200,150  paid  into  court  by  water  district  and  drawn 
out  by  water  company,  and  water  district  entered  into  possession 
of  entire  property. 

The  judgment  entered  on  May  27,  1916,  provided  in  part  that 
all  the  property,  lands,  and  rights  of  Marin  Water  &  Power  Com- 
pany as  described  in  the  Kailroad  Commission's  decision  of  April 
9,  1915,  should  be  condemned  for  use  as  a  part  of  a  waterworks 
system  proposed  to  be  installed  and  assembled  by  the  water  dis- 
trict ;  that  the  value  of  said  lands,  property,  and  rights  is  the  sura 
of  $1,200,150,  being  the  just  compensation  found  by  the  Railroad 
Commission ;  that  said  compensation  should  be  paid  by  the  water 
district  to  the  water  company  within  one  year  from  the  entry  of 
the  judgment;  and  that  upon  the  payment  of  said  sum  of  $1,- 
200,150,  or  the  amount  of  the  judgment  as  thereafter  modified, 
the  water  district  should  be  entitled  to  a  final  order  of  condemna- 
tion. The  judgment  further  provides  as  follows :  "It  is  further 
ordered,  adjudged,  and  decreed  that  this  judgment  is  subject  to 
modification  on  account  of  any  unreasonable  depreciation  or  de- 
terioration in  value  of  the  value  of  the  property  taken,  or  on 
account  of  any  loss  which  may  be  suffered  by  the  owner  of  said 
public  utility  through  being  required  to  properly  take  care  of 
said  property  as  by  §  47  of  the  Public  Utilities  Act  of  the  state 
of  California  it  is  required  to  do.'^ 

The  four  supplemental  petitions  filed  herein  will  be  briefly 
summarized  prior  to  a  detailed  consideration  of  each  such  peti- 
tion. 
P.U.R.1017C. 
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First  Supplemental  Petition  of  Water  Company  (filed  October 
20,  1916). — In  this  petition  the  water  company  asks  the  Rail- 
road Commission  to  certify  to  the  superior  court  in  said  case  No. 
4495  the  amount  of  loss  alleged  to  have  been  suffered  by  the  water 
company  in  connection  with  certain  betterments,  improvements, 
additions,  and  extensions  to  the  property  of  the  water  company 
alleged  to  have  been  installed  both  before  and  after  the  Railroad 
Commissions  findings  of  April  9,  1915,  and  also  by  reason  of 
the  payment  by  the  water  company  of  the  general  property  tax 
in  its  property  for  the  fiscal  year  commencing  July  1,  1916,  and 
ending  June  30, 1917. 

Second  Supplemental  Petition  of  ^Vater  Company  (filed  No- 
vember 29,  1916). — In  this  petition,  as  amended  at  the  hearing, 
the  water  company  asks  the  Railroad  Commission  to  certify  to 
the  superior  court  in  said  case  No.  4495  the  additional  compen- 
sation, if  any,  to  be  paid  by  the  water  district  to  the  water  com- 
pany in  connection  with  the  water  company's  "miscellaneous 
equipment,  maps,  map  books,  block  books,  records,  pipe  lists,  in- 
ventories, and  data." 

Third  Supplemental  Petition  of  Water  Company  (filed  No- 
vember 29,  1916). — In  this  petition  the  water  company  asks  the 
Railroad  Commission  to  make  a  revaluation  of  a  portion  of  its 
property,  namely,  its  physical  structures,  and  thereafter  to  certify 
to  the  superior  court  in  said  case  No.  4495,  such  modification  of 
its  findings  heretofore  made  as  the  Railroad  Commission  may 
make  as  the  result  of  such  partial  revaluation. 

S'upplemental  Petition  of  Water  District  (filed  December  19, 
1916). — In  this  petition  the  water  district  asks  the  Railroad 
Commission  to  certify  to  the  superior  court  in  said  case  No.  4495, 
the  amount  of  unreasonable  depreciation  or  deterioration  in  the 
value  of  the  property  of  the  water  company,  alleged  to  have  been 
caused  by  the  failure  of  the  water  company  to  deliver  to  the  water 
district  certain  meter  books,  customers'  ledgers,  books  of  account, 
and  other  records. 

Public  hearings  in  these  supplemental  petitions  were  held  in 
San  Francisco  on  December  20, 1916,  and  January  22, 1917.  In 
accordance  with  stipulation  of  the  parties  at  thes^  hearings,  the 
water  company,  by  letter  of  December  29,  1916,  filed  a  statement 
showing  the  dates  on  which  the  construction  work  referred  to  in 
P.U.R.1917C. 

Digitized  by  VjOOQIC 


606  *  CALIFORNIA  RAILROAD  COMMISSION. 

the  water  company's  first  supplemental  petition  was  performed. 
The  letter  of  December  29,  1916,  with  inclosures,  has  been  filed 
as  an  exhibit  herein  and  marked  "exhibit  Ifo.  8  of  Marin  Water 
&  Power  Company  on  first  supplemental  petition."  Briefs  have 
been  filed  both  by  the  water  district  and  the  water  company,  and 
these  proceedings  are  now  ready  for  decision. 

The  various  supplemental  petitions  will  be  considered  in  the 
order  hereinbefore  referred  to. 

[1]  In  its  first  supplemental  petition  the  water  company  asks 
the  Railroad  Commission  to  certify  to  the  superior  court  in  said 
case  No.  4495,  additional  amounts  to  be  paid  for  various  pur- 
poses as  specified. 

1.  For  "necessary  extensions  to  its  distributing  system,'*  made 
between  June  30, 1914,  and  April  5,  1915,  $1,679.33. 

These  extensions  are  water  mains  which  were  laid  in  the  Short 
Ranch  Tract  and  in  the  Cordoni  Tract  in  August,  1914,  prior  to 
the  Railroad  Commission's  findings  of  April  5,  1915. 

2.  For  "necessary  extensions  to  its  distributing  system  pur- 
suant to  stipulations  entered  into  by  and  between  it  (water  com- 
pany) and  the  water  district,"  $11,775.76. 

These  extensions  were  made  by  the  water  company  under  stipu- 
lation with  the  water  district,  the  water  district  agreeing  to  re- 
imburse the  water  company  in  the  amount  of  the  actual  cost 
thereof,  in  the  event  that  the  water  district  should  ultimately  ac- 
quire the  water  company's  properties.  These  items  consist  in  part 
of  larger  water  mains  substituted  for  existing  water  mains,  of 
water  mains  installed  as  extensions  of  existing  mains,  and  of  a 
pumping  plant  for  the  purpose  of  improving  the  water  company's 
supply  of  water  delivered  to  the  state  prison  at  San  Quentin. 
The  water  district  concedes  that  the  claim  of  $11,775.76  is  proper, 
and  joins  the  water  company  in  asking  that  this  simi  be  certified 
by  the  Railroad  Commission  to  the  superior  court  in  said  case  No. 
4495. 

3.  For  "certain  other  necessary  extensions  to  its  distributing 
system,"  $258.68. 

These  extensions  were  made  without  stipulation  by  tie  water 

district.     The  petition  alleges  that  they  were  inade  subsequent 

to  the  Railroad  Commission's  findings  of  April  9,  1915.     The 

water  company's  exhibit  No.  8  on  first  supplemental  petition 
P.U.R.1917C. 
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shows  that  these  items,  being  partly  spurs,  partly  an  extension, 
and  partly  connecting  mains,  were  installed  in  July  and  October, 
1914,  prior  to  the  Railroad  Commission's  said  findings  of  April 
9,  1915. 

4.  For  "certain  other  betterments,  improvements,  and  addi- 
tions to  its  plant  and  system  necessary  in  order  to  maintain  the 
same  as  an  eflBcient  operating  water  system,"  $33,192.14. 

These  items  likewise  were  not  covered  by  stipulation  of  the 
water  district.  No  attempt  was  made  to  secure  such  stipulation 
except  with  reference  to  items  in  connection  with  the  construc- 
tion of  Tamalpais  dam,  as  to  which  the  ^vater  district  refused  to 
enter  into  a  stipulation.  The  items  entering  into  the  total  amount 
claimed  of  $33,192.14  are  as  follows: 

Additions  and  betterments,  June  30,  1914,  to  October,  1916 $29,059.02 

Expenditures  in  1015  transferred  from  maintenance  account  to 

capital  accoimt   947.34 

Construction  of  Tamalpais  dam,  June,  1914,  to  November,  1914      3,185.78 

Total $33,192.14 

As  will  be  observed,  these  expenditures  were  incurred  in  part 
before  the  Railroad  Commission's  findings  of  April  9,  1915,  and 
in  part  subsequent  thereto.  The  dates  on  which  these  various 
payments  were  made  are  shown  in  water  company's  exhibit  Xo. 
8  herein. 

5.  For  "certain  other  improvements  to  its  plant  and  system 
consisting  of  personal  property  not  affixed  thereto,  but  necessary 
in  order  to  maintain  its  system  as  an  efficient  operating  water 
system,"  $2,470.20. 

These  are  certain  items  of  personal  property  not  covered  by 
stipulation  with  the  water  district.  The  testimony  herein  does 
not  show  when  this  property  was  purchased,  except  liiat  it  was 
acquired  subsequent  to  June  30,  1914. 

6.  For  "general  property  taxes  paid  by  the  water  company  on 
its  property  for  the  fiscal  year  ending  June  30,  1917,  two  thirds 
of  the  total  amount  of  $14,377.48,"  $9,584.58. 

The  forgoing  expenditures  group  themselves  naturally  into 
those  which  were  incurred  prior  to  April  9, 1915,  the  date  of  the 
Railroad  Commission's  findings,  and  those  which  were  incurred 
subsequent  thereto. 

Referring  first  to  the  expenditures  incurred  prior  to  April  9, 
P.U.R.1917C. 
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1915,  these  expenditures  cover  certain  detached  items  of  property, 
consisting  principally  of  certain  cottages  at  the  Tamalpais  dam 
site  and  two  short  pipe  extensions,  concerning  which  the  water 
company  claims  that  no  specific  evidence  of  value  was  presented 
to  the  Eailroad  Commission  in  the  original  proceeding  herein. 

The  Eailroad  Commission's  findings  of  April  9,  1915,  herein, 
subsequent  to  the  introductory  paragraph,  read  as  follows :  "The 
Eailroad  Commission  hereby  finds  as  a  fact  that  the  just  compen- 
sation to  be  paid  by  Marin  Municipal  Water  District  to  Marin 
Water  &  Power  Company  for  all  of  said  company's  lands,  prop- 
erty, and  rights,  other  than  the  right  to  be  a  corporation,  is  the 
sum  of  $1,200,150.  The  lands,  property,  and  rights  of  Marin 
Water  &  Power  Company  for  which  said  compensation  is  hereby 
fixed  and  determined  as  just  and  reasonable,  are  described  in  the 
schedule  which  is  hereto  attached,  marked  ^exhibit  A,'  and  made 
a  part  of  these  findings/' 

Said  "exhibit  A,"  in  addition  to  describing  in  considerable 
detail  the  property,  both  real  and  personal,  intended  to  be  ac- 
quired by  the  water  district,  continues  as  follows : 

"6.  Together  with  all  properties  built  and  building  or  to  be 
built  subsequent  to  the  making  of  the  list  by  the  above  engineer- 
ing firm  (referring  to  an  inventory  prepared  by  the  J.  G.  White 
Engineering  Corporation  in  behalf  of  the  water  company)  up  to 
the  date  of  the  findings  and  judgment  of  the  Eailroad  Commis- 
sion in  the  above-entitled  matter." 

Tha  property  description  contained  in  said  "exhibit  A"  was 
the  same  property  description  which  was  filed  by  the  water  dis- 
trict as  a  part  of  its  original  petition  herein.  This  property  de- 
scription is  clearly  adequate  to  include  the  few  scattered  items  to 
which  the  water  company  now  directs  the  Eailroad  Commission's 
attention  herein.  Attention  should  be  directed  to  the  fact  that 
the  Eailroad  Commission's  findings  of  April  9,  1915,  fixed  the 
just  compensation  to  be  paid  by  the  water  district  for  the  water 
company's  entire  lands,  property,  and  rights,  viewed  as  a  going 
concern,  and  that  this  finding  is  not  dependent  on  the  estimated 
reproduction  cost  new  or  the  estimated  reproduction  cost  new  less 
depreciation  of  a  few  detached  pieces  of  pipe  or  other  property. 

In  connection  with  the  expenditures  incurred  by  the  water 

company  prior  to  April  9, 1915,  it  will  hereinafter  further  appear 
P.U.R.1917C. 
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that  the  Railroad  Commission  has  no  jurisdiction  at  this  time  to 
make  any  order.  This  fact  is,  of  course,  conclusive  with  refer- 
ence to  these  items. 

[2,  8]  A  proper  discussion  of  this  petition  with  reference  to 
expenditures  incurred  by  the  water  company  subsequent  to  April 
9,  1915,  requires  a  brief  reference  to  statutory  provisions. 

Section  1249  of  the  Code  of  Civil  Procedure  of  California 
reads  as  follows:  "For  the  purpose  of  assessing  compensation 
and  damages  the  right  thereof  shall  be  deemed  to  have  accrued  at 
the  date  of  the  issuance  of  summons  and  its  actual  value  at  that 
date  shall  be  the  measure  of  compensation  for  all  property  to  be 
actually  taken,  and  the  basis  of  damages  to  property  not  actually 
taken  but  injuriously  affected,  in  all  cases  where  such  damages 
are  allowed  as  provided  in  §  1248;  provided  that  in  any  case  in 
which  the  issue  is  not  tried  within  (me  year  after  the  date  of  the 
commencement  of  the  action,  unless  the  delay  is  caused  by  the 
defendant,  the  compensation  and  damages  shall  be  deemed  to  have 
accrued  at  the  date  of  the  trial.  Nothing  in  this  section  con- 
tained shall  be  construed  or  held  to  affect  pending  litigation.  If 
an  order  be  made  letting  the  plaintiff  into  possession,  as  provided 
in  §  1254,  the  compensation  and  damages  awarded  shall  draw 
lawful  interest  from  the  date  of  such  order.  No  improvements 
put  upon  the  property  subsequent  to  the  date  of  the  service  of 
summons  shall  be  included  in  the  assessment  of  compensation  or 
damages.'' 

Hence,  if  the  water  district  had,  in  the  first  instance,  filed  its 
complaint  in  eminent  domain  in  the  superior  court,  the  compen- 
sation awarded  by  the  superior  court  would  have  been  determined 
as  of  the  date  of  the  issue  of  the  summons,  and  no  improvements 
put  upon  the  property  subsequent  to  the  date  of  the  service  of  the 
summons  could  have  been  included  in  the  assessment  of  compen- 
sation or  damages. 

The  water  district,  however,  chose  to  come  first  to  the  Rail- 
road Commission  by  filing  a  petition,  as  provided  by  §  47  of  the 
Public  Utilities  Act.  This  section  establishes  a  procedure  by 
which  the  Eailroad  Commission  may  determine  the  just  compen- 
sation to  be  paid  by  municipal  water  districts  and  other  desig- 
nated public  authorities  for  the  property  of  public  utilities  which 
such  municipal  water  districts  and  other  public  authorities  may 
P.U.R.1917C. 
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desire  to  acquire.  The  section  provides,  in  part,  that  if  Buch 
municipal  water  district  or  other  public  authority  thereafter  files 
a  complaint  in-  the  superior  court  asking  that  a  decree  of  con- 
demnation be  entered,  the  just  compensation  determined  by  the 
Eailroad  Commission  shall  be  deemed  final  and  conclusive  be- 
tween the  parties,  and  that  the  superior  court,  if  it  shall  first 
decide  that  the  public  authority  has  the  right  and  power  to  take 
the  property,  shall  enter  a  decree  in  favor  of  the  public  authority 
fixing  the  amount  that  shall  be  paid  as  the  amount  determined 
by  the  Kailroad  Commission. 

Section  47  further  provides  as  follows:  "The  judgment 
[of  the  superior  court]  shall  include  a  provision,  in  sub- 
stance, that  said  judgment  is  subject  to  modification  on 
account  of  any  unreasonable  depreciation  or  deterioration  in 
value  of  the  property  taken,  or  on  account  of  any  loss  which 
might  be  suffered  by  the  owner  of  said  public  utility  tihirough  his 
being  required  to  properly  take  care  of  said  properly,  as  is  here- 
inafter more  fully  provided  for."  [Stat  1913,  p.  687,  chap. 
339.] 

The  section  further  provides  that  in  the  two  classes  of  cases 
specified  in  the  sentence  just  quoted,  further  proceedings  may 
be  taken  before  the  Railroad  Commission,  and  the  Railroad  Com- 
mission shall  thereafter  certify  to  the  superior  court,  for  insertion 
in  a  modified  judgment,  such  amounts  as  the  Railroad  Commis- 
sion may  find  should  be  either  added  to  or  subtracted  from  its 
original  findings. 

As  provided  in  detail  subsequent  to  the  sentence  next  herein- 
above quoted,  the  proceedings  before  the  Railroad  Commission 
subsequent  to  the  judgment  of  the  superior  court  can  be  only  of 
the  following  two  classes : 

(1)  In  case  of  "any  unreasonable  depreciation  or  deterioration 
in  value  of  the  property  taken,"  occurring  ^1)etween  the  date  of 
the  filing  of  any  such  petition  (referring  to  the  original  petition 
filed  by  the  public  authority)  and  the  payment  of  lie  compensa- 
tion to  the  owner  of  the  public  utility." 

(2)  In  case  of  "loss  which  might  have  been  suffered  by  the 
owner  of  said  public  utility  through  his  being  required  to  prop- 
erly take  care  of  said  property,"  such  loss  being  only  such  loss 

as  occurs  "between  the  time  when  the  judgment  in  condemnation 
P.U.R.1917C. 
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has  become  final  and  the  time  of  the  payment  of  the  compensa- 
tion." The  section  also  refers  to  such  loss  as  being  loss  incurred 
*4n  order  to  preserve  the  property." 

The  water  company,  however,  urges  that  under  the  provisions 
of  §  70  of  the  Public  Utilities  Act,  the  Railroad  Commission  has 
the  power  herein  to  ascertain  the  value  of  betterments,  improve- 
ments, additions,  or  extensions  made  by  the  water  company  sub- 
sequent to  the  Railroad  Commission's  findings  of  April  9,  1915, 
irrespective  of  the  specific  provisions  of  §  47  of  the  Public  Utili- 
ties Act,  and  thereafter  to  report  such  value  to  the  superior  court. 
Section  70  of  the  Public  Utilities  Act  was  enacted  on  December 
23,  1911  (chap.  14,  Ex.  Sess.  1911),  and  has  not  been  changed. 
Section  47  of  the  Public  Utilities  Act  as  enacted  on  December 
23,  1911,  consisted  only  of  a  single  paragraph  providing  for  gen- 
eral valuations  without  reference  to  eminent  domain  proceedings. 
Thereafter,  by  act  of  June  11,  1913  (Stat  1913,  p.  683),  §  47 
was  amended  so  as  to  add  thereto  a  procedure  for  the  determina- 
tion by  the  Railroad  Commission  of  the  just  compensation  to  be 
paid  by  public  authorities  for  public  utility  properties.  Section 
47,  as  thus  amended,  in  part  prescribes  the  procedure  to  be  adopt- 
ed and  in  part  refers  to  §  70. 

The  water  company  relies  on  a  sentence  in  §  70  of  the  Public 
Utilities  Act,  reading  as  f (dlows :  "The  Commission  may  from 
time  to  time  cause  further  hearings  and  investigations  to  be  had 
for  the  purpose  of  making  revaluations  or  ascertaining  the  value 
of  any  bettermwits,  improvements,  additions  or  extensions  made 
by  any  public  utility  subsequent  to  any  prior  hearing  or  investi- 
gation, and  may  examine  into  all  matters  which  may  change, 
modify  or  affect  any  finding  of  fact  previously  made,  and  may  at 
such  time  make  findings  of  fact  supplementary  to  those  thereto- 
fore made." 

The  fact  that  the  hearings  and  investigations  thus  referred  to 
are  to  be  held  "from  time  to  time'^  would  seem  to  indicate  that 
this  sentence  must  refer  to  general  valuations  made,  from  time 
to  time,  for  the  purpose  of  rate  making  or  the  issue  of  securities 
or  other  matters,  and  not  to  eminent  domain  proceedings  in  which 
there  is  a  finality  of  proceedings  resulting  in  the  transfer  of  the 
property  to  public  authorities  over  whom  the  Railroad  Commis- 
sion generally  has  no  jurisdiction, 
P.U.R.1917C. 
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Furthermore,  it  would  seem  entirely  dear  that  in  so  far  as  pro- 
ceedings before  the  Eailroad  Commission  subsequent  to  the  entry 
of  judgment  by  the  superior  court  are  concerned,  the  specific  pro- 
visions of  §  47  must  prevail  over  the  general  provisions  of  §  70. 

Attention  should  further  be  drawn  to  the  fact  that  there  is  no 
provision  either  in  §  47  or  in  §  70  for  the  certification  by  the 
Railroad  Commission  to  the  superior  court  of  any  modified  find- 
ings in  any  instance  except  in  the  two  classes  of  cases  provided  for 
in  §  47  and  hereinbefore  referred  to. 

Hence,  in  order  that  the  water  company  may  secure  hereafter  a 
finding  of  additional  compensation,  in  so  far  as  the  items  referred 
to  in  its  first  supplemental  petition  and  not  covered  by  stipula- 
tion of  the  water  district  are  concerned,  the  water  company  must, 
as  provided  by  §  47  of  the  Public  Utilities  Act^  show  that  its  ex- 
penditures were  incurred  during  a  specified  time,  namely,  "be- 
tween the  time  when  the  judgment  in  condemnation  has  become 
final  and  the  time  of  the  payment  of  the  compensation,"  and  for 
the  purposes  specified  in  §  47,  namely,  to^meet  a  loss  which  was 
suffered  by  the  water  company  "through  its  being  required  to 
properly  take  care  of  said  property,"  or,  as  these  words  are  inter- 
preted in  a  subsequent  portion  of  the  statute,  a  loss  suffered  "in 
order  to  preserve  the  property." 

In  the  present  instance,  the  water  district  concedes  that  the 
date  "when  the  judgment  in  condemnation  has  become  final,"  as 
those  words  are  used  in  §  47,  was  May  27, 1916.  The  date. of  the 
payment  of  compensation  to  the  water  company  was  November  1, 
1916.  Hence,  the  only  expenditures  as  to  which  the  water  com- 
pany may  claim  additional  compensation  herein  under  this  head 
are  expenditures  incurred  between  May  27,  1916,  and  November 
1,  1916. 

The  water  company  must,  further,  show  a  loss  incurred  through 
its  being  required  to  properly  take  care  of  the  property  or  to 
preserve  the  property.  The  meaning  of  this  language  is  not  en- 
tirely clear.  It  would  seem  obvious  that  if  the  statute  had  in- 
tended that  the  owner  of  the  public  utility  should  be  reimbursed 
for  all  additions  and  betterments,  such  as  the  installation  of  addi- 
tional service  connections  or  meters,  it  would  have  said  in  apt 
language  that  the  public  utility  might  secure  a  supplemental 

finding  from  the  Eailroad  Commission  specifying  the  expendi- 
P.U.R.1917C. 
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tures  incurred  for  "additions  and  betterments'*  or  for  "additions 
to  capital  account''  during  the  period  specified.  I  am  satisfied 
that  the  language  referred  to  was  not  intended  to  cover  such 
additions  and  betterments  as  the  utility  might  make  in  the  ordi- 
nary course  of  its  business,  but  that  its  purpose  was  that  the 
utility  should  preserve  the  property  as  far  as  possible  in  its  status 
at  the  time  the  petition  was  filed  with  the  Eailroad  Commission, 
and  that  it  should  not  have  the  power  by  incurring  heavy  expendi- 
tures for  additions  and  betterments,  a  part  or  all  of  which  the 
public  authority  would  not  itself  incur,  to  increase  the  just  com- 
pensation to  be  paid  by  the  public  authority.  The  record  herein 
contains  a  clear  illustration  of  what  I  have  in  mind.  The  de- 
velopment plans  of  the  water  company  contemplated  the  construc- 
tion of  what  is  known  as  the  Tamalpais  dam,  but  the  development 
plans  of  the  water  district  do  not  contemplate  such  construction. 
The  water  company  is  asking  herein  that  it  be  awarded  additional 
compensation  to  the  extent  of  $3,185.78  for  expenditures  in- 
curred on  its  Tamalpais  dam  properties,  which  expenditures 
would  not  have  been  incurred  by  the  water  district  if  it  owned 
the  property.  I  am  satisfied  that  the  legislature  used  the  lan- 
guage hereinbefore  referred  to  in  a  narrower  sense  than  that 
contended  for  by  the  water  company  herein  to  mean  not  ordinary 
additions  and  betterments  but  "losses"  incurred  by  the  utility  to 
preserve  the  property  and  take  care  of  it  in  the  condition  in  which 
it  existed  when  the  petition  was  filed  with  the  Eailroad  Commis- 
sion. The  water  company  itself  seems  to  have  acted  on  this  view 
when  it  required  stipulations  from  the  water  district  before  it 
would  proceed  to  make  certain  new  extensions,  to  replace  exist- 
ing  water  pipes  with  larger  water  pipes,  and  to  install  a  pump- 
ing plant  to  be  used  at  San  Quentin. 

With  the  exception  of  the  item  of  taxes,  to  which  reference  will 
hereinafter  be  made,  I  find  that  none  of  the  expenditures  in- 
curred by  the  water  company  between  May  27, 1916,  and  Novem- 
ber  1,  1916,  were  made  to  take  care  of  "losses — suffered  to  prop* 
erly  take  care  of  said  property"  or  "to  preserve  the  property." 
My  ccmclusion  is  strengthened  by  the  fact  that  it  has  been  the 
policy  of  the  state  in  eminent  domain  proceedings,  as  shown  by 
§  1249  of  the  Code  of  Civil  Procedure^  not  to  include  in  awards 
in  condemnation,  improvements  put  upon  the  property  subse- 
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quent  to  the  date  of  the  service  of  the  summons.  The  exceptions 
to  this  general  policy  established  by  §  47  of  the  Public  Utilities 
Act  shall  not  be  construed  beyond  the  fair  import  of  the  language 
used. 

In  this  ruling,  the  Railroad  Commission  must  not  be  under- 
stood as  passing  on  the  question  whether  the  water  district  can 
take  the  improvements  installed  subsequent  to  April  9,  1915, 
without  paying  for  them,  or  whether  the  water  company  has  not 
the  right,  unless  adequate  compensation  is  paid,  to  remove  such 
additions  and  betterments.  Referring  to  this  point,  the  water 
district's  brief  herein  says,  in  part,  that  "if,  after  the  Commis- 
sion has  made  an  award  which  does  not  give  to  the  company  the 
value  of  these  meters  because  the  Commission  finds  that  it  has  no 
jurisdiction  so  to  do,  the  way  is  still  open  for  the  company  to  get 
recompense  therefor  by  agreement."  These  are  matters  over 
which  the  Railroad  Commission  does  not  have  jurisdiction.  In 
view  of  said  declaration  of  the  water  district,  we  assume  that  the 
parties  will  reach  an  agreement  on  fair  and  equitable  terms 
covering  such  additions  and  betterments  installed  subsequent  to 
April  9,  1915,  as  are  actually  useful  to  the  water  district 

[4]  Referring  now  to  the  question  of  taxes,  the  water  company 
shows  that  it  was  assessed  for  taxes  on  its  properties  owned  on 
the  first  Monday  in  March,  1916,  by  the  town  of  Sausalito,  the 
town  of  Ross,  the  town  of  San  Anselmo,  the  town  of  Larkspur, 
the  town  of  San  Rafael,  the  county  of  Marin,  and  the  state  of 
California,  for  the  fiscal  year  commencing  July  1,  1916,  and 
ending  June  30,  1917,  in  the  sum  of  $14,377.48,  and  that  the 
water  company  will  pay  said  sum  in  order  to  preserve  its  said 
properties.  The  water  company  claims  reimbursement  for  these 
taxes  during  the  period  from  NovOTiber  1,  1916,  to  June  30, 
1917,  in  the  sum  of  $9,584.58.  The  question  here  is  not  whether 
the  water  company  would  be  entitled  to  taxes  in  case  this  proceed- 
ing had  in  the  first  instance  been  brought  in  the  superior  court, 
but,  rather,  whether  under  the  specific  provisions  of  §  47  of  the 
Public  Utilities  Act  the  water  company  is  entitled  to  any  such 
reimbursement.  The  water  company's  claim  that  it  should  be 
reimbursed  for  the  proportionate  part  of  the  taxes  which  accrue 
between  November  1,  1916,  and  June  30,  1917,  cannot  be  al- 
lowed, for  the  reason  that  no  part  of  this  period  falls  within 
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the  language  of  §  47.  The  only  period  which  falls  within  that 
language  is  the  period  from  May  27, 1916,  to  Novemher  1,  1916. 
During  this  period,  the  water  company  was  in  possession  of  the 
property  and  received  all  tiie  revenues  from  the  operation  there- 
of, under  rates  established  by  the  Eailroad  Commissicm  sufficient 
to  meet  all  operating  expenses,  including  taxes,  and  to  yield  in 
addition  thereto  a  fair  return  on  the  fair  value  of  the  property 
used  and  useful  in  the  public  service.  If  additional  compensa- 
tion were  now  awarded  for  that  portion  of  the  general  property 
taxes  of  the  water  company  which  accrued  between  May  27, 1916, 
and  November  1,  1916,  the  water  company  would  be  twice  com- 
pensated for  the  same  item. 

After  careful  consideration,  I  recommend  that  certification  be 
made  to  the  superior  court  in  said  case  No.  4495,  covering  the 
item  of  $11,775.76  under  the  stipulations  between  the  water  com- 
pany and  the  water  district,  but  that  no  certification  be  made  with 
reference  to  any  of  the  other  claims  of  the  water  company  under 
its  first  supplemental  petition. 

In  its  second  supplemental  petition,  as  amended  at  the  hear- 
ings, the  water  company  asks  that  the  Eailroad  Commission  de- 
termine a  final  value  for  the  water  company's  miscellaneous 
equipment,  and  certify  to  the  superior  court  in  said  case  No. 
4495  any  excess  in  such  value  of  the  sum  of  $25,000  heretofore 
allowed  by  the  Eailroad  Commission. 

The  item  "misceUaneous  equipment,"  as  shown  in  table  I.  in 
said  decision  No.  2279  of  April  9,  1915,  contains  the  following 
note :  "This  item  is  subject  to  change  at  time  of  purchase."  No 
complete  inventory  of  miscellaneous  equipment  was  presented  to 
the  Eailroad  Commission  in  the  original  proceeding  herein,  and 
the  compensation  allowed  under  this  head  was  only  tentative. 
Entirely  apart  from  the  question  whether,  under  a  strict  inter- 
pretation of  §  47  of  the  Public  Utilities  Act,  an  additional  allow- 
ance for  this  item  can  be  made  as  of  the  time  of  the  purchase, 
the  parties  have  all  assented  to  and  acted  upon  this  disposition 
of  the  matter.  I  believe  that  good  faith  now  requires  that  the 
matter  be  disposed  of  as  indicated  in  said  decision,  and  I  shall 
pursue  this  course.  The  testimony  herein  shows  no  substantial 
variation  in  the  value  of  miscellaneous  equipment  as  between 
April  9,  1915,  the  date  of  the  Eailroad  Commission's  findings, 
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June  5,  191 5y  the  date  of  the  issue  of  summons  in  said  case  No. 
4495,  and  November  1, 1916,  the  date  of  the  entry  into  possession 
by  the  water  district. 

The  water  company  has  presented  herein  as  exhibit  No.  2  on 
second  supplemental  petition,  an  inventory  of  tools,  supplies,  ve- 
hicles, and  furniture,  and  other  personal  property,  as  of  October 
31,  1916,  together  with  an  appraisal  of  the  fair  value  of  the  prop- 
erty, totaling  $36,974.21. 

The  testimony  shows  that  certain  deductions  should  be  made 
from  the  amount  thus  claimed  by  the  water  company.  These  de- 
ductions  may  be  summarized  as  follows: 

1.  Property  not  to  be  taken  by  the  water  district,  consisting  of  one 

business  buggy,  certain  cattle,  and  office  furniture $1,124.55 

2.  Duplications  of  property  as  shown  by  Kailroad  Commission's 

Exhibit  No.  1,  as  modified  by  the  testimony  1,623.8$ 

3.  Reductions  in  valuations  2,571.3& 

Total $6,319.74 

Deducting  the  sum  of  $5,319.74  from  the  water  company's 
claim  of  $36,974.21  leaves  the  sum  of  $31,654.47  as  a  fair  allow- 
ance for  miscellaneous  equipment.  This  sum  being  $6,654.47 
in  excess  of  the  tentative  allowance  of  $25,000  heretofore  made^ 
I  recommend  that  the  Railroad  Commission  certify  to  the  su-^ 
perior  court  this  additional  sum  to  be  added  to  the  just  compen- 
sation heretofore  determined. 

[5]  In  its  third  supplemental  petition  herein,  the  water  com- 
pany asks  that  the  Railroad  Commission  revalue  a  portion  of  its 
properties,  namely,  its  physical  structures,  and  thereafter  certify 
to  the  superior  court  such  additional  compensation,  if  any,  as  the 
Railroad  Commission  may  determine  as  the  result  of  such  re- 
valuation. 

Attention  should  first  be  drawn  to  the  fact  that  the  water  com-^ 
pany  asks  a  revaluation  of  only  a  portion  of  its  property.  Mr. 
J.  T.  Ryan,  testifying  in  behalf  of  the  water  company,  stated  that, 
due  to  the  abnormally  high  prices  of  materials  now  prevailing, 
the  estimated  cost  to  reproduce  the  physical  structures  of  the 
water  company  would  be  higher  on  specified  dates  subsequent  to 
April  9,  1915,  than  such  estimate  would  be  on  April  9,  1915^ 
The  water  company  accordingly  asks  increased  compensation. 

This  petition  seems  to  overlook  the  facts  that  the  lands,  prop- 
erty, and  rights  of  the  water  company  were  considered  by  the- 

P.U.R.1917C. 

Digitized  by 


Google 


RE  MARIN  MUKICU'AL  WATER  DIST.  707 

Bailroad  Commission  in  their  entirety  as  a  going  concern,  and 
that  there  is  no  necessary  relationship  between  engineering  esti- 
mates of  the  cost  to  reproduce  the  physical  structures  of  the  water 
company  as  of  any  specified  date  and  the  just  compensation  to 
be  paid  for  the  property  viewed  as  a  going  concern.  It  might 
well  be  that  the  value  of  a  public  utility  property  as  a  going  con- 
cern might  increase  during  a  period  within  which  the  cost  to 
reproduce  a  portion  of  its  property  might  become  less,  and,  con- 
versely, that  the  value  of  the  property  as  a  going  concern  might 
be  diminished  during  a  period  within  which  the  estimated  cost 
to  reproduce  physical  structures  or  other  property  might  increase. 
There  is  nothing  said  in  this  petition,  and  there  was  no  evidence 
introduced  at  the  hearing,  with  reference  to  the  other  portions  of 
the  water  company's  property  or  with  reference  to  its  value  as  an 
entirety  as  a  going  concern.  For  all  that  appears,  the  value  of 
the  property  as  a  going  concern,  notwithstanding  the  abnormal 
prices  of  materials,  may  be  no  greater  now  than  it  was  on  April 
9,  1915. 

Furthermore,  as  hereinbefore  shown,  the  Eailroad  Commission 
has  no  jurisdiction  to  proceed  on  such  a  petition  at  this  time.  If 
the  Kailroad  Commission  could  have  entertained  a  supplemental 
petition  to  revalue  the  water  company's  property  as^of  June  5, 
1915,  the  date  of  the  issue  of  the  summcms  ii)  said  case  No.  4495, 
nevertheless,  under  the  specific  provisions  of  §  47  of  the  Public 
Utilities  Act,  after  judgment  has  been  entered  in  the  superior 
eourt,  the  Eailroad  Commission  has  no  jurisdiction  to  entertain 
a  general  revaluation  proceeding  of  this  character. 

Attention  may  be  drawn  to  the  fact  that  Mr.  Ryan  testified 
that  as  to  physical  structures  there  was  no  substantial  difference 
in  the  cost  of  reproduction  as  between  April  9,  1915,  the  date  of 
the  Railroad  Commission's  findings  herein,  and  June  5, 1915,  the 
date  of  the  issue  of  summons  in  said  case  No.  4495. 

I  recommend  that  this  petition  be  dismissed. 

PETITION  OF  WATER  DISTRICT. 

[6]  The  petition  of  the  water  district  alleges,  in  effect,  that 
the  water  company  failed  to  deliver  to  the  water  district  certain 
books  known  as  meter  books,  customers'  ledgers,  books  of  account, 
and  other  data,  which  book&  and  data  the  water  district  alleges 
P.U.R.1017C.  ' 
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were  included  in  the  property  described  by  the  Eailroad  Com- 
mission in  its  findings  of  April  9,  1915,  and  that  as  a  result  of 
the  failure  to  deliver  such  books,  the  water  district  has  been 
damaged  in  the  sum  of  $15,000.  The  water  district  asks  that 
this  sum  be  certified  to  the  superior  court  to  be  deducted  from 
the  just  compensation  heretofore  fixed,  as  unreasonable  deprecia- 
tion or  deterioration  in  value  of  the  property. 

Entirely  apart  from  other  questions  in  connection  with  this 
petition,  it  is  suflScient  to  say  that  the  water  district  confesses 
inability  to  show  any  specific  money  damage  due  to  the  failure 
of  the  water  company  to  deliver  such  books  and  data.  I  do  not 
mean  to  be  understood  as  intimating  that  any  particular  portion 
of  such  books  and  data  or  any  thereof  should  have  been  djelivered 
by  the  water  company  to  the  water  district  In  view  of  the  in- 
ability of  the  water  district  to  prove  damages,  I  rec(Mnmend  that 
on  this  ground  alone  this  petition  should  be  dismissed. 

I  recommend  the  following  form  of  findings  and  order: 

FINDINGS. 

Marin  Water  &  Power  Company  having  filed  three  supple- 
mental petitions  herein  and  Marin  Municipal  Water  District  hav- 
ing filed  one  supplemental  petition  herein,  all  as  set  forth  in  the 
foregoing  opinion,  public  hearings  having  been  held  on  said  peti- 
tions, briefs  having  been  filed,  and  said  petitions  being  now  ready 
for  decision. 

The  Eailroad  Commission  hereby  finds  as  a  fact  that  the  just 
compensation  heretofore  fixed  and  determined  by  the  Eailroad 
Commission  to  be  paid  by  Marin  Municipal  Water  District  to 
Marin  Water  &  Power  Company  for  all  of  said  company's  lands, 
property,  and  rights,  other  than  the  right  to  be  a  corporation,  as 
appears  in  decision  No.  2279,  made  and  filed  on  April  9,  1915, 
in  the  above-entitled  proceeding,  should  be  increased  in  the  sum 
of  $11,775.76,  as  stipulated  between  Marin  Municipal  Water 
District  and  Marin  Water  &  Power  Company,  and  in  the  further 
sum  of  $6,654.47,  being  additional  compensation  to  be  paid  for 
miscellaneous  equipment 
P.U.R.1017C. 
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COAST  COUNTIES  GAS  &  ELECTRIC  COMPANY 

SIERBA  &  SAN  FRANCISCO  POWER  COMPANY. 

[Case  No.  1015.] 

BE  SIERRA  &  SAN  FRANCISCO  POWER  COMPANY. 

[Applications  Nos.  2624,  2626.] 

[DeciBion  No.  4116.] 

Monopoly  and  eompetition  —  Invasion  of  occupied  territory  «  Service 
to  single  industry. 

1.  An  electric  utility  having  ample  transmission  capacity  should 
be  permitted  to  serve  a  large  industry  which  it  helped  to  create  in 
adjoining  occupied  territory,  by  agreeing  to  supply  electricity  that 
would  enable  the  industry  to  compete  with  other  plants  of  similar 
character,  where  the  existing  utility  furnished  no  encouragement  for 
the  establishment  of  the  industry,  and  had  neither  transmission  ca- 
pacity nor  facilities  for  supplying  a  load  of  such  magnitude,  and  had 
previously  made  no  attempt  to  secure  the  business,  nor  established  rates 
oovering  that  class  of  service,  though  it  could  purchase  necessary  cur- 
rent from  a  third  company. 

^^rders-^  Construction -^Distribution  of  electricity. 

2.  Supplying  electric  energy  to  a  single  industry  constitutes  a  dis- 
tribution  of  electricity  within  the  prohibition  of  an  order  declaring 
that  the  authority  granted  to  exercise  certain  franchises  for  the  con- 
struction of  a  transmission  line  does  not  apply  to  said  franchises  in 
so  far  as  they  relate  to  the  distribution  of  electric  energy. 

Monopoly  and  competition  ^^  Invasion  of  occupied  territory  ^  Com- 
parative  cost  of  furnishing  service. 

3.  Invasion  of  occupied  territory  to  serve  a  single  large  consumer 
is  preferable  to  the  duplication  or  enlargement  by  the  existing  utility 
of  its  own  lines  to  serve  such  consumer,  where  the  construction  of  the 
invading  line  would  involve  considerably  less  than  one  half  the  expense 
of  providing  such  service  from  any  other  available  source;  since,  eco- 
nomieally,  duplication  is  unjustified  if  it  will  react  unfavorably  either  on 
the  cost  of  service  to  consumers  or  in  a  diminished  return  to  the  stock- 
holders of  either  one  or  both  of  the  utilities  concerned. 

Ifoitopoly  and  competition'^ Occupied  territory ^ Protection  against 
invasion  hy  similar  utility. 

4.  A  utility  desiring  protection  against  invasion  of  its  territory 
must  demonstrate  not  only  its  ability  to  serve,  but  also  that  it  has 
undertaken  and  held  itself  out  to  serve  the  particular  class  of  service 
for  which  it  desires  protection. 

[February  20,  1917.] 
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Complaint  against  the  invasion  of  occupied  territory  and  ap- 
plication by  defendant  for  authority  to  exercise  certain  fran- 
chises; order  dismissing  complaint;  denying  application  for 
permission  to  exercise  certain  additional  rights  under  its  fran- 
chise; directing  the  utilities  to  submit  a  plan  for  carrying  out 
the  intent  of  the  opinion  with  reference  to  electric  service;  and 
declaring  that  public  convenience  and  necessity  will  require  the 
exercise  by  petitioner  of  certain  franchises  applied  for  but  not 
yet  granted  for  the  construction  of  a  transmission  line. 

The  Coast  Counties  Gas  &  Electric  Company  filed  a  complaint 
in  the  above-entitled  proceedings,  alleging  that  Sierra  &  San 
Francisco  Power  Company  was  illegally,  and  contrary  to  an  or- 
der of  the  Commission,  proceeding  to  construct  an  electric  power 
line  in  San  Benito  county  for  the  purpose  of  supplying  electric 
energy  to  Old  Mission  Portland  Cement  Company,  near  the  town 
of  San  Juan.  Subsequently  the  Sierra  &  San  Francisco  Power 
Company  applied  to  the  Commission  for  permission  to  exercise 
certain  rights  and  privileges  under  a  franchise  previously  granted 
by  the  board  of  supervisors  of  San  Benito  county.  The  Sierra 
&  San  Francisco  Power  Company  also  filed  a  petition  asking 
that  the  Commission  make  its  order  authorizing  said  Sierra  & 
San  Francisco  Power  Company  to  construct  a  line  to  San  Benito 
county  for  the  purpose  of  supplying  electric  energy  to  said  Old 
Mission  Portland  Cement  Company,  and  to  otherwise  distribute 
and  sell  electric  energy  in  San  Benito  county,  under  the  terms 
of  a  franchise  to  be  hereafter  granted. 

Appearances :  C.  P.  Cutten  for  Coast  Counties  Gas  &  Electric 
Company;  Chickering  &  Gregory  and  George  H.  Whipple  for 
Sierra  &  San  Francisco  Power  Company. 

Devlin,  Commissioner,  after  setting  forth  the  allegations  in 
the  pleadings,  continued:  The  complaint  of  Coast  Counties  Gas 
&  Electric  Company,  hereinafter  called  Coast  Counties  company, 
and  the  first  and  second  application  of  Sierra  &  San  Francisco 
Power  Company,  hereinafter  designated  as  Sierra  company,  were 
consolidated  for  hearing  and  decision,  and  public  hearings  were 
held  in  San  Francisco  on  November  9,  17,  21,  22,  and  24,  1916, 
at  which  time  testimony  was  introduced  by  the  parties  hereto 
bearing  upon  the  issues  raised  by  the  pleadings. 
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Historical  Summary  and  Former  Proceedings  before  Commis- 
sion, 

It  appears  from  the  evidence  that  on  or  about  August  8,  1907, 
Stanislaus  Electric  Power  Company,  hereinafter  designated 
Stanislaus  company,  the  predecessor  of  Sierra  &  San  Francisco 
Power  Company,  entered  into  a  contract  with  the  San  Juan  Port- 
land Cement  Company,  at  which  time  neither  the  Stanislaus 
company  nor  any  other  electrical  company  had  electric  transmis- 
sion or  distribution  lines  in  the  vicinity  of  the  proposed  cement 
plant  at  San  Juan,  in  San  Benito  county.  About  two  years  later, 
or  in  1909,  the  predecessor  of  Coast  Counties  Gas  &  Electric 
Company  extended  its  lines  from  Watsonville  to  Madrone  and 
Hollister  by  way  of  Logan,  Sargents,  Gilroy,  and  San  Juan. 
Early  in  1912  the  Sierra  company  extended  its  main  60-kilovolt 
transmission  line  from  Alviso  to  Salinas  via  Sargents,  crossing 
the  Coast  Counties'  20-kilovolt  line  at  a  point  about  4  miles  north- 
east of  the  cement  plant  site  of  San  Juan  Portland  Cement  Com- 
pany near  San  Juan  in  San  Benito  county.  From  1907  to  1914 
the  cement  company  apparently  devoted  its  eJBforts  to  attempts  at 
financing,  and  in  1912  the  San  Juan  company  was  reorganized 
under  the  name  of  Old  Mission  Portland  Cement  Company.  In 
April,  1912,  the  Sierra  company  made  application  to  the  Com- 
mission for  permission  to  complete  the  construction  of  its  trans- 
mission line  from  Alviso,  in  Santa  Clara  county,  to  Salinas,  in 
Monterey  county,  and  for  an  order  preliminary  to  the  issuance  of 
a  certificate  of  public  convenience  and  necessity  allowing  said 
Sierra  company  to  exercise  rights  and  privil^es  under  franchises 
to  be  secured  from  the  municipalities  of  Morgan  Hill  and  Gilroy, 
and  from  the  county  of  San  Benito.  On  May  11,  1912,  the  Com- 
mission, in  its  decision  No.  72  (1  Cal.  R.  C.  R.  Ill),  granting 
the  application  of  tiie  Sierra  company,  referred  to  the  San 
Benito  county  situation  in  the  following  words:  "It  does 
not  appear  from  the  evidence  what  portions  of  the  coun- 
ty of  San  Benito,  if  any,  are  served  by  other  utilities  of  the 
character  of  the  applicant,  and  hence  the  permission  herein 
merely  gives  the  applicant  the  right  to  construct  its  line  through 
said  county  contingent  upon  the  necessary  permit  or  franchise 

by  the  board  of  supervisors  thereof.    On  proper  application  and 
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showing  of  facts,  the  Commission  will  determine  whether  or  not 
the  local  distribution  of  light  or  power  by  the  applicant  shall  be 
permitted  in  the  county  of  San  Benito." 

In  August,  1912,  the  Sierra  company,  after  having  procured 
fratichises  in  the  municipalities  of  Morgan  Hill  and  Gilroy  and 
in  the  county  of  San  Benito,  made  application  to  the  Commission 
for  a  final  certificate  of  public  convenience  and  necessity  per- 
mitting it  to  exercise  its  rights  and  privil^es  under  said  fran- 
chises. On  August  8,  1912,  the  Commission  in  its  decision  No. 
171  (1  Cal.  R.  C.  R.  386)  granted  the  said  application  of  the 
Sierra  company  and  made  the  following  order: 

"It  is  hereby  declared  that  public  convenience  and  necessity 
require  the  exercise  of  the  rights  and  privileges  granted  by  the 
town  of  Morgan  Hill  by  its  said  ordinance  No.  42,  by  the  county 
of  San  Benito  by  its  said  ordinance  No.  94,  and  by  the  town  of 
Gilroy  by  its  said  permit  dated  May  7,  1912,  in  so  far  as  said 
ordinances  and  permit  relate  to  the  transmission  as  distinguished 
from  the  distribution  of  electrical  energy  through  said  two  to\%Tis 
and  said  county. 

"It  is  hereby  expressly  declared  that  this  authorization  does 
not  apply  to  said  franchises  and  said  permit  in  so  far  as  they 
relate  to  the  distribution  of  electrical  energy  within  said  two 
towns  and  vrithin  said  county.  The  Commission  hereby  reaiBrms 
its  decision  on  said  application  No.  13  to  the  effect  that  if  appli- 
cant shall  at  some  subsequent  time  desire  to  distribute  electrical 
energy  in  said  towns  and  said  county,  this  Commission  will,  on 
proper  application  therefor  and  after  public  hearing,  render  its 
dejjision  on  such  application." 

In  September,  1914,  the  Sierra  company  entered  into  a  new 
power  contract  with  Old  Mission  Portland  Cement  Company, 
whose  financial  difficulties  had  not  yet  been  surmounted,  and  the 
Sierra  company  further  agreed  in  a  separate  contract  with  the 
cement  company  to  assist  in  the  financing  of  the  latter  to  the  ex- 
tent of  $25,000.  While  reference  is  here  made  to  the  tender  of 
financial  assistance  by  the  Sierra  company  merely  because  of  its 
historical  significance,  and  not  because  any  right  not  otherwise 
properly  secured  could  be  thereby  established,  there  can  be  no 
doubt  but  that  it  was  largely,  if  not  primarily,  due  to  these  con- 
tracts with  the   Sierra  company  that   Old  Mission   Portland 
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Cement  Company  had  progressed  so  satisfactorily  with  its  finan- 
cial arrangements  that  in  September  or  October,  1916,  it  com- 
menced the  construction  of  its  plant,  and  desired  to  obtain  electric 
power  to  facilitate  such  construction. 

About  this  time,  or  to  be  exact,  on  August  18,  1916,  the  Coast 
Counties  company,  which  up  to  that  time,  as  testified  to  by  its 
general  manager,  had  considered  the  cement  company  a  "busted 
concern,'^  received  an  application  for  electric  power  amounting  to 
30  kilowatts  from  a  Mr.  Stone  of  the  Himt  Engineering  Com- 
pany, in  charge  of  the  construction  for  Old  Mission  Portland 
Cement  Company.  The  power  covered  by  this  application  was 
intended  to  be  used  only  iti  connection  with  construction  work, 
which  will  probably  be  completed  by  the  fall  of  1917.  The  appli- 
cation of  Mr.  Stone  for  power  was  canceled,  or  at  least  in- 
definitely suspended  by  him  shortly  after  it  was  made,  which 
cancelation  was  undoubtedly  due  to  the  existing  contracts  between 
Old  Mission  Portland  Cement  Company  and  the  Sierra  Com- 
pany. 

Although  testimony  introduced  in  its  behalf  tends  to  indicate 
that  the  Coast  Counties  company  has  had  no  n^otiations  with 
the  cement  company  regarding  the  supplying  by  the  former  to  the 
latter  of  electric  energy,  other  than  those  negotiations  having  to 
do  with  the  Stone  application  for  a  small  amount  of  power  to  be 
used  for  construction  purposes,  it  does  appear  that  San  Juan 
Portland  Cement  Company  had  attempted  to  arrange  for  electric 
power  as  early  as  1907.  The  undisputed  evidence  of  Mr.  H.  F. 
Jackson,  general  manager  of  the  Sierra  company,  establishes  the 
fact  that  San  Juan  Portland  Cement  Company  had  approached 
the  predecessors  of  the  Coast  Counties  company  and  Pacific  Gas 
&  Electric  Company  with  a  view  to  obtaining  power  service,  and 
that  it  was  only  after  these  efforts  had  proven  unsuccessful  that 
San  Juan  Portland  Cement  Company  entered  into  a  contract 
with  Stanislaus  Power  Company.  The  reason  for  the  failure 
of  these  early  negotiations  can  be  understood  when  it  is  con- 
sidered that  the  predecessors  of  Coast  Counties  company  did  not 
enter  into  a  contract  with  Pacific  Gas  &  Electric  Company  for  a 
supplemental  supply  of  electric  energy  until  1909,  and  that  pre- 
vious to  that  time  these  interests  did  not  own  or  control  sufficient 
production  and  distribution  facilities  to  supply  the  amount  of 
P.U.R.1917C. 
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power  required  to  operate  the  cement  plant,  and  had  no  lines  in 
the  vicinity  of  San  Juan.  The  Pacific  Gas  &  Electric  Company 
apparently  did  not  complete  its  lines  from  San  Jose  to  Madrone 
until  1909,  and  prior  to  this  time  it  had  no  lines  of  sufficient 
capacity  to  carry  the  cement  plant  nearer  than  San  Jose.  Its 
San  Jose-Davenport  line  was  not  completed  until  early  in  1911. 

[1]  Equitable  Considerations.  The  situation,  in  so  far  as 
equitable  considerations  are  involved,  may  be  summarized  as  fol- 
lows : 

In  1907,  or  prior  thereto,  attempts  were  made  by  two  separate 
interests  to  establish  cement  manufacturing  plants  in  territory 
nearer  to  that  then  served  by  the  predecessor  of  the  Coast  Counties 
company  than  to  the  territory  reached  by  the  lines  of  any  other 
electrical  corporation.  One  of  these  projects,  being  that  of  the 
Santa  Cruz  Portland  Cement  Company,  located  near  Davenport 
in  Santa  Cruz  county,  was  successfully  financed  and  placed  in 
operation  in  1907,  under  steam  power  produced  by  itself.  The 
other  project,  being  that  of  San  Juan  Portland  Cement  Company, 
located  near  San  Juan  in  San  Benito  county,  was  not  so  success- 
ful aj3  its  Davenport  rival.  The  San  Juan  company  attempted  to 
secure  electric  power  from  the  predecessor  of  Coast  Counties 
company,  but  was  unsuccessful  in  its  efforts  in  this  direction,  and 
was  under  the  necessity  of  contracting  for  power  to  be  supplied 
by  the  Stanislaus  company,  a  utility  operating  entirely  outside  of 
the  general  territory  here  involved.  In  1909,  the  lines  of  the 
predecessor  of  Coast  Counties  company  were  constructed  to  Hol- 
lister  in  San  Benito,  and  to  Morgan  Hill  in  Santa  Clara  county 
by  way  of  Gilroy,  to  connect  with  the  lines  of,  and  to  obtain  an 
additional  supply  of  power  from.  Pacific  Gas  &  Electric  Com- 
pany under  contract  at  a  rate  of  1  cent  per  kilowatt  hour.  At 
this  time  the  Davenport  plant  of  the  Santa  Cruz  Portland  Cement 
Company  was  still  being  operated  by  steam  power,  within  3^ 
miles  from  the  hydroelectric  power  plant  of  the  Coast  Counties 
company  and  within  about  llj  miles  of  the  steam  plant  of  Coast 
Counties  company  at  Santa  Cruz.  At  this  time  also,  the  plant 
site  of  San  Juan  Portland  Cement  Company  near  San  Juan 
was  within  1^  miles  of  the  22-kilovolt  Hollister  line  of  Coast 
Counties  company,  and  not  more  than  4}  miles  from  the  junction 

of  its  Hollister  and  Gilroy  circuits.  During  the  latter  part  of 
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1910,  or  the  early  part  of  1911,  Pacific  Gas  &  Electric  Company 
entered  into  a  contract  with  the  Santa  Cruz  Portland  Cement 
Company,  and  about  March,  1911,  commenced  to  deliver  power 
to  the  Davenport  plant.  During  the  same  year,  1911,  Pacific 
Gas  &  Electric  Company  connected  with  the  Big  Creek  line  of 
Coast  Counties  company  and  began  furnishing  electric  energy  to 
Coast  Counties  company  from  this  second  supply  point.  In  1912 
the  Sierra  company  completed  its  60-kilovolt  line  from  Alviso 
to  Salinas,  which  line  passed  within  a  distance  of  approximately 
4  miles  from  the  cement  plant  site  near  San  Juan.  In  1914,  as 
hereinbefore  related,  the  San  Juan  Portland  Cement  Company 
was  reorganized  under  the  name  of  Old  Mission  Portland  Cement 
Company,  and  shortly  thereafter  new  contracts  were*entered  into 
between  the  reorganized  cement  company  and  the  Sierra  com- 
pany whereby  the  Sierra  company  agreed  to  furnish  power  to 
the  cement  company  at  lower  rates  than  the  Coast  Counties 
company  paid  for  its  energy  wholesale,  and  the  Sierra  company 
further  agreed  to  assist  in  the  financing  of  Old  Mission  Portland 
Cement  Company.  Early  in  1916  Pacific  Gas  &  Electric  Com- 
pany proposed  that  a  new  rate  for  electric  service  supplied  by  it 
to  Coast  Counties  company  be  considered,  but  it  was  not  until 
August  of  that  year  that  Coast  Counties  company  asked  to  have 
a  contract  submitted  for  its  consideration  covering  the  proposed 
new  rate,  and  it  was  October  17,  1916,  that  the  new  contract  was 
actually  submitted  to  Coast  Counties  company.  Up  to  this  time 
Coast  Counties  company  had  made  no  attempt  to  secure  the  busi- 
ness of  the  Old  Mission  Portland  Cement  Company,  had  neither 
submitted  nor  established  rates  applicable  to  such  business,  had 
completed  no  arrangements  for  the  purchase  of  power  under  con- 
ditions which  would  enable  it  to  supply  the  cement  business  if  it 
were  obtained,  nor  did  it  possess  supply  facilities,  either  indi- 
vidually or  jointly  with  Pacific  Gas  &  Electric  Company,  such  as 
would  enable  it  to  supply,  without  a  large  expenditure  of  money, 
a  load  of  anywhere  near  the  magnitude  of  that  which  will  be 
created  by  the  operation  of  the  cement  plant.  The  Sierra  com- 
pany, on  the  other  hand,  has  apparently  kept  in  touch  with  the 
affairs  of  Old  Mission  Portland  Cement  Company,  has  agreed  to 
supply  the  cement  company  with  elective  energy  at  rates  which 
will  pennit  Old  Mission  Portland  Cement  Company  to  compete 
P.U.R.1917C. 


Digitized  by 


Google 


716  CALIFORNIA  RAILROAD  COMMISSION. 

with  other  cement  plants  in  the  central  part  of  the  statC;  and  has 
in  operation  in  the  immediate  vicinity  a  power  ling  of  ample 
capacity  to  take  care  of  any  and  all  demands  of  tiie  cement  plant, 
in  addition  to  all  of  its  other  business  supplied  by  said  line. 

Considering  the  service  to  Old  Mission  Portland  Cement  Com- 
pany alone,  as  a  simple  matter  of  justice  between  the  parties 
hereto,  and  as  just  reward  for  its  continued  effcwrt  to  assist  the 
establishment  of  a  new  industry  in  San  Bwiito  county,  which  has 
been  considered  by  Coast  Counties  company  merely  as  an  un- 
successful and  financially  irresponsible  enterprise,  I  believe  there 
can  be  no  question  but  that  the  Sierra  company  is  entitled  to 
serve  the  business  which  it  has  thus  helped  to  create.  However, 
there  are  other  important  considerations  involved  which  demand 
careful  attention. 

[2]  Transmission  as  Distinguished  from  Distribviion. — The 
Sierra  company  raises  the  point  that,  in  proceeding  with  the  con- 
struction of  its  line  to  supply  Old  Mission  Portland  Cement 
Company,  it  was  not  engaging  in  the  distribution  of  electric 
energy  within  the  prohibition  contained  in  the  Commission's  deci- 
sion No.  171  (1  Cal.  R.  C.  R.  386).  There  is  no  merit  in  this 
contention.  The  term  "distribution,"  as  I  understand  it,  shorn 
of  its  purely  technical  significance,  and  as  I  believe  the  Commis- 
sion used  it  in  its  decision  No.  171  (supra),  contemplates  merely 
the  division  or  apportionment  of  the  electric  energy  by  a  pro- 
ducer or  distributer,  irrespective  of  the  methods  by  which  the 
division  or  apportionment  is  Accomplished  or  the  facilities  uti- 
lized, and  entirely  independent  of  whether  the  energy  be  divided 
between  only  two  or  apportioned  among  many.  In  confining  its 
permission  contained  in  said  decision  No.  171  to  transmission, 
as  distinguished  from  distribution,  the  Commission  undoubtedly 
had  in  mind  the  uninterrupted  conveyance  or  transmission  of 
ihe  energy  from  Alviso  to  Salinas. 

[3]  The  Economic  Problem. — The  broad  economic  problem 
here  presented,  devoid  of  the  purely  selfish  interests  of  two  or 
more  public  utility  corporations,  each  striving  for  individual 
advantage  one  over  the  other,  demands  for  its  solution  the  same 
impersonal  consideration  which  would  be  accorded  a  similar  prob- 
lem by  a  single  corporation  controlling  the  aggr^ate  facilities  of 
all  these  several  interests  which  are  now  devoted  to  the  service  of 
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the  public.  The  best  interests  of  the  public  do  not  appear  at  all 
times  and  imder  all  circumstances  to  coincide  with  the  various  in- 
terests of  the  public  utility  corporations  involved,  although  in  the 
final  analysis  the  ultimate  interests  and  welfare  of  the  utilities  can 
only  be  safeguarded  to  their  owners  when  the  public  is  receiving 
the  most  economical  and  efficient  service  which  can  be  accorded 
by  a  proper  utilization  of  the  existing  service  facilities.  Compe- 
tition, or  at  least  the  joint  occupation  of  the  same  territory  by 
two  or  more  utilities  of  similar  character,  becomes  objectionable 
when  it  results  in  unnecessary  and  unjustifiable  duplication  of 
investment  and  facilities.  Such  a  condition  represents  an 
economic  waste,  because  the  duplication  of  existing  proper  and 
adequate  facilities  and  operating  organizations  renders  the  effi- 
cient utilization  of  the  facilities  of  either  one  or  more  of  the 
utilities  involved,  both  as  regards  capital  investment  and  operat- 
ing costs,  improbable  if  not  impossible.  When  such  joint  opera- 
tion of  territory  does  not,  and  will  not,  result  in  this  unsatis- 
factory condition,  it  ceases  to  be  objectionable  from  the  public 
point  of  view,  and,  under  certain  conditions,  may  even  be  bene- 
ficial, bearing  in  mind,  of  course,  the  fact  that  where  natural  ad- 
vantages or  improved  methods  or  processes  render  the  existing 
facilities  obsolete,  imsui  table,  or  uneconomical,  the  public  interest 
demands  that  proper  and  more  efficient  facilities,  methods,  or 
processes  be  adopted,  either  by  the  utility  enjoying  a  monopoly 
in  any  field  or  by  another  utility  which  will  accord  the  public 
the  benefits  to  which  it  is  entitled. 

The  economic  situation,  in  so  far  at  least  as  the  physical  plant 
is  concerned,  appears  to  be  as  follows : 

Coast  Counties  company  o^vns  and  operates  a  small  hydro- 
electric plant  of  810-kilowatt  rated  capacity,  located  at  Swanton 
in  Santa  Clara  county.  This  plant  during  the  year  1915  gen- 
erated 4,042,400  kilowatt  hours,  of  which  total  2,913,600  kilo- 
watt hours  or  about  72  per  cent  was  produced  from  February  to 
July,  inclusive,- 640,800  kilowatt  hours  or  15.86  per  cent  being 
produced  in  January  and  August,  and  only  488,000  kilowatt 
hours  during  the  remaining  four  months.  The  Coast  Counties 
company  also  maintains  steam  plants  in  Santa  Cruz  and  Wat- 
sonville,  the  former  having  a  rated  capacity  of  1,000  kilowatts 

and  latter  750  kilowatts.  These  steam  auxiliaries  are  used  but 
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very  little  as  is  evidenced  from  the  fact  that  during  1915  the 
Santa  Cruz  plant  turned  out  but  64,400  kilowatt  hours  while  the 
Watsonville  plant  produced  but  47,600  kilowatt  hours.  During 
the  same  year,  1915,  Coast  Counties  company  purchased  from 
Pacific  Gas  &  Electric  Company,  at  Davenport,  1,859,440  kilo- 
watt hours  and  at  Morgan  Hill  in  Santa  Clara  county,  3,212,000 
kilowatt  hours.  The  electric  energy  purchased  by  Coast  Counties 
company  from  Pacific  Gas  &  Electric  Company  at  Davenport 
during  the  six  months  from  f'ebruary  to  July,  1915,  was  only 
87,520  kilowatt  hours,  or  about  4.7  per  cent  of  the  total  amount 
purchased  for  the  year  at  this  point;  178,640  kilowatt  hours  was 
purchased  at  the  Davenport  supply  point  in  January  and  August, 
1915,  and  1,593,280  kilowatt  hours,  or  over  85  per  cent,  was 
purchased  during  the  remaining  four  months.  From  the  above 
statement  of  facts,  it  is  apparent  that  the  energy  purchased  by 
Coast  Counties  company  at  Davenport  is  used  mainly  to  supple- 
ment the  output  capacity  of  its  Big  Creek  hydroelectric  plant. 
The  energy  purchased  from  Pacific  Gas  &  Electric  Company  by 
Coast  Counties  company  at  Morgan  Hill  amounted  to  3,212,000 
kilowatt  hours  in  1915,  of  which  1,288,000  kilowatt  hours  were 
purchased  during  the  first  six  months  and  1,924,000  kilowatt 
hours  during  the  last  six  months.  The  transmission  system  of 
Coast  Counties  company  consists  of  22-kilovolt  single  circuit 
lines  on  wooden  poles.  The  line  from  Big  Creek  power  plant 
and  the  supply  point  from  Davenport  to  Watsonville,  by  way  of 
Santa  Cruz,  is  No.  4  B.  &  S.  G.  copper.  From  Watsonville  to 
the  junction  of  the  Hollister  and  Gilroy  circuits,  the  line  into 
HoUister  and  the  line  from  the  junction  to  a  point  about  1^  miles 
south  of  Gilroy  is  No.  6  B.  &  S.  G.  copper.  From  the  last-named 
point  to  Madrone,  about  2  miles  north  of  Morgan  Hill,  the  line 
is  No.  1  B.  &  S.  G.  copper. 

The  Coast  Counties  company's  demand  upon  the  system  of  the 
Pacific  Gas  &  Electric  Company  is  about  1,500  kilowatts  at 
Davenport  and  1,800  kilowatts  at  Moi^an  Hill. 

The  probable  initial  power  requirements  of  Old  Mission  Port- 
land Cement  Company  for  the  operation  of  its  cement  plant 
near  San  Juan  is  estimated  to  be  between  1,200  kilowatts  and 
1,500  kilowatts.     To  supply  this  load  in  addition  to  its  regular 

business,  Coast  Counties  company  will  be  required  to  make  a 
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large  capital  investment  in  new  lines  and  equipment  and  in  the 
rehabilitation  of  existing  lines.  The  combined  investment  of 
Coast  Counties  company  and  Pacific  Gas  &  Electric  Company 
for  supplying  the  cement  plant  from  a  60-kilovolt  circuit,  exclu- 
sive of  the  return  circuit  from  San  Juan  to  Giboy  and  not  in- 
cluding the  substation  at  San  Juan,  was  estimated  by  Mr.  J.  E. 
Woodbridge  at  $125,000.  Mr.  Charles  Grunsky,  of  the  Commis- 
sion's gas  and  electric  department,  estimated  that  .the  probable 
investment  of  Coast  Counties  company  in  lines  alone  to  supply 
this  cement  plant  load  would  be  $46,000  for  a  60-kilovolt  circuit 
from  Madrone  to  San  Juan,  a  distance  of  approximately  23  miles. 
No  allowance  is  made  in  Mr.  Grunsk/s  estimate,  however,  for 
the  necessary  substation  equipment  at  San  Juan,  nor  is  provision 
made  for  a  return  circuit  from  San  Juan  to  Gilroy,  which  latter 
point,  unless  a  return  circuit  were  provided,  would  be  without  an 
auxiliary  source  of  supply  after  Pacific  Gas  &  Electric  Com- 
pany's line  from  San  Jos6  to  Madrone  is  changed  from  22-kilo- 
volt  to  60-kilovolt  The  probable  total  investment  which  Coast 
Counties  company  would  be  required  to  make  in  order  to  serve 
Old  Mission  Portland  Cwnent  Company  may  be  taken  as  ap- 
proximately double  the  amount  provided  in  Mr.  Grunsky's  esti- 
mate, or  in  the  neighborhood  of  $92,000.  It  will  be  unnecessary 
to  consider  the  probable  cost  of  increasing  the  line  voltage  on  the 
Coast  Counties'  system  from  22-kilovolt  to  38-kilovolt,  for  the 
reason  that  such  an  arrangement  would  be  but  a  mere  makeshift, 
and  the  expense  involved  would  not  be  warranted  by  the  benefit 
to  be  obtained.  The  probable  cost  to  the  Sierra  company  of 
extending  its  lines  and  providing  the  necessary  substation  facili- 
ties at  San  Juan  for  the  purpose  of  serving  the  cement  plant 
would,  in  all  probability,  be  considerably  less  than  one  half  the 
cost  of  providing  for  this  service  from  any  other  available  source. 
From  the  above  statement  it  will  be  apparent  that  in  order  for 
Coast  Counties  company  to  serve  Old  Mission  Portland  Cement 
Company  from  its  present  sources  of  power  it  would  be  necessary, 
in  a  large  measure,  to  duplicate  the  existing  facilities  imme- 
diately available  in  the  territory.  Economically  this  duplication 
is  entirely  unjustified  regardless  of  the  ownership  of  the  existing 
facilities,  and,  if  permitted,  will  react  unfavorably  either  on  the 

-cost  of  service  to  users  of  electric  energy  in  Santa  Clara,  San 
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Benito,  and  other  counties,  or  in  a  diminished  return  to  the 
stockholders  of  either  one  or  both  of  the  parties  hereto.  On  the 
other  hand,  if  the  Sierra  company  were  permitted  to  distribute 
electric  energy  generally  in  that  portion  of  San  Benito  County 
now  served  by  Coast  Counties  company,  a  precisely  similar  con- 
dition of  duplicated  investment  and  economic  waste  would  result, 
which  is  not  warranted  by  public  convenience  and  necessity. 

When  viewed  from  a  purely  economic  standpoint  it  must  be 
at  once  apparent  that  there  can  be  but  one  solution  to  the  prob- 
lem, and  this  solution  demands  that  the  present  facilities  of  both 
utilities  be  utilized  to  their  highest  efficiency  before  additional 
investment  is  made  in  similar  facilities  to  serve  this  territory. 
The  economic  situation  here  presented,  however,  does  not  justify 
competition,  but  rather  indicates  a  need  for  prompt  and  intelli- 
gent co-operation.  Briefly,  the  Coast  Counties  company  is  already 
occupying  the  field  with  apparently  adequate  and  proper  distribu- 
tion facilities  and  a  reasonably  efficient  operating,  organization^ 
but  in  order  to  serve  an  additional  load  of  the  magnitude  of  the 
cement  plant  from  its  present  source  of  power,  it  must  make 
an  additional  large  investment  in  transmission  lines  and  equip- 
ment. The  Sierra  company,  on  the  other  hand,  has  no  distribut- 
ing system  in  San  Benito  county,  but  possesses  transmission 
capacity,  readily  and  economically  available,  amply  sufficient 
to  provide  the  energy  required  by  the  cement  company  in  addition 
to  all  of  its  other  requirements.  Obviously,  irom  this  point 
of  view  the  interest  of  the  public  requires  either  that  the  Sierra 
company  be  permitted  to  supply  the  cement  plant  directly^ 
limiting  its  activity  to  the  service  required  by  this  particular 
consumer,  or  that  Coast  Counties  company  supply  the  cement 
plant,  and  in  so  doing  utilize  the  existing  transmission  facilities 
of  the  Sierra  compafliy. 

[4]  Protection  from  Competition. — In  addition  to  the  phases 
of  the  problem  already  discussed,  there  are  still  other  important 
considerations  which  it  may  be  well  to  analyze:  Coast  Counties- 
company  contends,  with  much  merit,  that  inasmuch  as  it  is 
at  present  occupying  the  territory  and  giving  proper  and  ade- 
quate service  at  reasonable  rates,  it  should  be  protected  in 
the   enjoyment   of   its   present   monopoly.      With   this   general 

contention,  assuming  the  premises  are  correct,  I  am  in  entire 
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agreement;  however,  in  finally  passing  upon  the  degree  of  pro- 
tection to  which  a  utility  is  entitled  in  a  specific  case,  it  is  essen- 
tial that  the  obligation  undertaken  by  the  utility  shall  clearly 
include  the  particular  class  of  service  for  which  it  desires  pro- 
tection when  another  utility  of  similar  character  desires  to  enter 
the  field.  An  existing  utility  is  required  to  demonstrate  not 
only  its  ability  to  serve,  but  also  the  extent  to  which  it  holds  itself 
out  to  serve;  otherwise  a  financially  weak  utility  with  limited 
facilities  which  are  designed  to  serve,  or  which  are  capable  of 
serving,  only  the  relatively  small  consumer,  could  claim  protection 
of  territory  when  a  class  of  business  develops  for  which  it  has 
made  no  provision,  either  as  regards  rates  or  supply  facilities. 
Clearly,  protection  of  this  character  is  directly  contrary  to  the 
public  interests,  and  if  indulged  in  would  eflFectually  discourage 
the  establishment  of  new  enterprises  in  the  territory  so  protected, 
and  remove  the  inducement  and  necessity  for  supplying  proper 
utility  service  to  all  who  may  apply.  In  this  connection  it  may 
be  well  to  point  out  that  a  utility's  claim  to  protection  cannot  be 
maintained  as  against  the  public,  which  demands  service  beyond 
the  ability  of  the  utility  to  supply,  or  of  a  character  not  contem- 
plated in  the  obligation  which  the  utility  has  assumed.  The 
limitations  of  a  utility's  ability  to  serve  involves  questions  of 
facts  which  may  be  readily  determined,  while  the  self-imposed 
limitation  of  obligation  to  serve  can  best  be  disclosed  by  the 
actual  operations  of  the  utility  and  by  its  regularly  established 
rate  schedules.  In  the  case  at  hand,  as  has  already  been  related. 
Coast  Coimties  company  has  established  no  rate  applicable  to 
power  of  the  magnitude  in  character  of  the  cement  plant  require- 
ments, nor  has  it  the  ability,  either  as  regards  the  cost  of  energy 
at  present  produced  and  purchased,  or  as  to  supply  facilities, 
to  supply  Old  Mission  Portland  Cement  Company  at  a  rate 
which  would  enable  the  cement  company  to  compete  in  open 
market  with  other  plants  of  similar  character.  It  is  also  signifi- 
cant that  the  only  other  large  consumer  in  the  territory  served 
by  Coast  Counties  company,  which  may  be  compared  with  Old 
Mission  Portland  Cement  Company,  is  the  Santa  Cruz  Portland 
Cement  Company  at  Davenport,  which  consumer  has  been  sup- 
plied direct  by  Pacific  Gas  &  Electric  Company  since  1911,  two 
years  after  Coast  Counties  company  first  b^an  to  purchase 
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electric  energy  from  Pacific  Gas  &  Electric  Company,  and  four 
years  after  the  predecessor  of  the  Sierra  company  entered  into 
its  contract  to  supply  the  predecessor  of  Old  Mission  Portland 
Cement  Company. 

From  the  facts  hereinbefore  set  forth,  it  is  apparent  that  Coast 
Counties  company  has  not  at  any  time  held  itself  out  to  serve 
consumers  of  the  magnitude  or  character  of  Old  Mission  Portland 
Cement  Company,  while  the  Sierra  company  has  devoted  the 
larger  portion  of  its  plant  capacity  to  such  service. 

Ability  to  Serve. — As  bearing  on  the  ability  of  Coast  Counties 
company  to  serve  large  consumers  of  the  character  of  Old  Mission 
Portland  Cement  Company  from  its  present  source  of  supply, 
it  should  be  noted  that  this  class  of  service  demands,  under 
present  conditions,  a  rate  of  35.7  per  cent  less  than  the  rate 
paid  by  Coast  Counties  company  for  its  general  service  from 
Pacific  Gas  &  Electric  Company,  and  about  14.2  per  cent  less 
than  the  lowest  special  rate  now  paid  by  Coast  Counties  company 
to  Pacific  Gas  &  Electric  Company  for  service  purchased  for 
and  supplied  to  the  former's  two  largest  consumers.  At  the  new 
rate,  which  is  contemplated  in  the  tentative  contract  submitted 
to  Coast  Counties  company  by  Pacific  Gas  &  Electric  Company, 
the  additional  cost  only,  to  Coast  Coimties  company,  of  supplying 
Old  Mission  Portland  Cement  Company,  even  if  no  new  invest- 
ment or  operating  expense  were  involved,  is  such  that  less  than 
$2,800  per  year  could  be  realized  by  Coast  Counties  company  as 
profit.  Considering  the  fixed  charges  on  the  additional  invest- 
ment required  and  other  costs,  Coast  Counties  company  could 
scarcely  hope  to  serve  this  consumer  from  its  present  supply 
source  without  a  net  loss  of  from  eight  to  nine  thousand  dollars 
per  year. 

The  territory  now  served,  or  which  may  reasonably  be  served, 
by  Coast  Counties  company  in  San  Benito  county  includes  all 
that  portion  of  said  county  lying  north  of  an  east  and  west  line 
between  townships  14  and  15  south,  Mount  Diablo  base,  and 
that  in  said  territory,  in  po  far  as  the  evidence  in  these  proceed- 
ings disclosed  the  facts.  Coast  Counties  company  may  be  assumed 
to  be  furnishing  proper  and  adequate  service  at  reasonable  rates 
to  all  classes  of  consumers  which  it  has  held  itself  out  to  serve. 

Tt  will  be  unnecessary  at  this  time  to  pass  upon  the  question  as 
r.U.R.1917C. 
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to  what  obligations  are  imposed  upon  Coast  Counties  company 
by  the  franchise  granted  to  it  by  the  county  of  San  Benito, 
nor  to  consider  the  question  as  to  whether  or  not  these  obligations 
may  be  diminished  or  modified  by  self-imposed  limitations  in 
rates,  regulations,  or  the  dedication  of  its  facilities  tending, 
by  inference  at  least,  to  exclude  particular  classes  of  service. 

That  portion  of  San  Benito  county  lying  south  of  an  east  and 
west  line  between  townships  14  and  15  south,  Mount  Diablo 
base,  is  at  the  present  time  entirely  without  electric  service  of 
any  character. 

It  has  been  the  policy  of  this  Commission  to  protect,  wherever 
possible,  the  existing  utility  in  any  territory  when  it  appears 
that  such  utility  is  properly  and  economically  discharging  its 
full  duty  and  obligation  to  the  public.  With  this  policy  in  view, 
and  with  the  present  and  future  convenience  and  the  necessity 
of  the  inhabitants  of  San  Benito  county  in  mind,  I  am  convinced 
that  under  the  circumstances  of  this  particular  case  it  will  be 
in  the  interests  of  the  public,  as  well  as  of  the  parties  hereto,  for 
Coast  Counties  company  and  the  Sierra  company  to  prepare  and 
submit  to  the  Comrnission  a  plan  for  jointly  utilizing  the  facili- 
ties and  operating  organizations  of  each,  in  such  a  manner  as  to 
permit  Coast  Counties  company  to  continue  the  sole  distribution 
and  sale  of  electric  energy  to  ultimate  consumers  in  that  portion 
of  San  Benito  county  now  sensed  by  it,  and  which  will  further 
utilize,  in  so  far  as  possible,  the  excess  capacity  of  the  supply 
facilities  of  the  Sierra  company  in  that  territory.  I  would, 
therefore,  recommend  that  the  final  order  herein  be  withheld 
for  twenty  days  from  the  date  hereof,  in  order  to  permit  the 
preparation  and  submission  by  the  parties  hereto  of  a  tentative 
plan  for  carrying  out  the  suggestions  herein  made  relative  to 
electric  service  in  that  portion  of  San  Benito  county  now  served 
by  Coast  Counties  company. 

As  to  that  portion  of  San  Benito  county  lying  south  of  the 
fourth  standard  parallel,  south.  Mount  Diablo  base,  I  find  that 
public  convenience  and  necessity  require,  or  will  require,  the 
exercise  by  Sierra  &  San  Francisco  Power  Company  of  the  rights 
and  privileges  under  a  franchise  to  be  hereafter  granted  to  it 
by  said  coomty.  I  further  find  that,  after  obtaining  its  franchise 
in  San  Benito  county,  the  Sierra  company  should  be  permitted 
P.U.R.1917C. 
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to  serve  the  territory  in  said  county  lying  between  the  fourth 
standard  parallel,  south,  Mount  Diablo  base,  and  of  east  and 
west  lines  between  townships  14  and  15,  south.  Mount  Diablo 
base,  provided  that  in  exercising  its  rights  and  privileges  under 
said  franchise  as  to  said  last-named  portion  of  San  Benito  county, 
the  Sierra  company  shall  not  duplicate  the  facilities  of  any  other 
electrical  corporation  which  may  now  possess,  or  which  may 
hereafter  acquire,  the  right  to  distribute  electric  energy  therein. 
These  findings  are  made  with  the  express  imderstanding  that 
Sierra  company,  its  successors,  and  assigns  will  never  claim 
before  any  court  or  other  public  body,  a  value  for  said  franchise 
in  excess  of  the  actual  cost  thereof. 


IliLINOIS  PUBLIC  UTILITIES  COBIMISSION. 

BE  EXCHANGE  AND  EETUEN  OP  COAL  CAES. 
[General  Order  No.  32.] 

Service '-'RattroadS'^  Return  of  cars. 

The  Illinois  Commission  by  a  general  order  requires  all  railroads 
to  return  promptly  all  coal  cars  to  lines  owning  such  cars. 

[November  27,  1916.] 
General  order  relative  to  prompt  return  of  coal  cars. 

By  the  Commission:  It  having  come  to  the  attention  of  the 
Commission  that  the  present  shortage  of  bituminous  coal  within 
the  state  of  Illinois  is  largely  brought  about  by  the  failure  of  rail- 
road companies  to  return  promptly  to  coal  originating  railroads 
the  coal  cars  belonging  to  such  originating  railroad  companies 
used  in  the  transportation  of  intrastate  traffic  within  the  state  of 
Illinois ;  that  said  other  railroad  companies  are  now  wrongfully 
and  unlawfully  detaining  and  using  coal  cars  belonging  to  other 
carriers. 

It  is  therefore  ordered  by  the  State  Public  Utilities  Commis- 
sion of  Illinois  that  every  railroad  company,  or  receiver  thereof, 
operating  a  railroad  in  the  state  of  Illinois,  shall  promptly  return 
to  their  owners  all  coal  cars  received  by  any  such  railroad  com- 
pany, or  receiver,  in  intrastate  commerce  after  said  car  has  been 
P.U.K.1917C. 
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unloaded  and  made  empty;  said  cars  to  be  returned  promptly 
either  loaded  or  empty;  if  said  coal  oars  cannot  be  immediately 
loaded  and  returned  to  the  owner  line,  then  said  cars  should  be 
immediately  returned  empty. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSIOIT. 

EE  MISROUTING  SHIPMENTS. 
[General  Order  39.] 

Reparation'^ Due  to  misrouting  shipment. 

The  Illinois  Comnussion  by  general  order  authorized  carriers  to 
refund  overcharges  due  to  misrouting  shipments. 

[February  20,  1917.] 

Gbneral  order  relative  to  misrouting  shipments  and  refund- 
ing overcharges  caused  thereby. 

By  the  Commission :  Neglects  or  errors  on  the  part  of  agents 
of  carriers  in  misrouting  shipments  lead  to  numerous  claims  for 
overcharges,  many  of  which  are  meritorious. 

To  facilitate  the  adjustment  of  claims  for  overcharges  caused 
by  misrouting, 

It  is  ordered  that  the  following  rule  shall  be  effective  from  and 
after  the  date  of  this  order : 

A  carrier  who  issues  a  bill  of  lading  that  does  not  contain  rout- 
ing instructions  must  forward  the  shipment  via  any  reasonable 
route  affording  the  lowest  available  rate. 

If  a  carrier's  agent  misroutes  a  shipment  and  thus  causes  extra 
expense  to  the  shipper  or  consignee  over  and  above  the  lawful 
charges  via  another  available  route  over  which  such  agent  had 
applicable  rates  which  he  could  lawfully  use,  and  responsibility 
for  agent's  error  is  admitted  by  the  carrier,  such  carrier  may  ad- 
just  the  overcharge  so  caused  by  refunding  to  the  shipper  or  con- 
signee the  difference  between  the  lawful  charges  via  the  route 
over  which  shipment  moved  and  what  would  have  been  the  law- 
ful charges  on  the  same  shipment  at  the  same  time  via  the  cheap- 
er available  reasonable  route  of  the  class  designated  which  could 
have  lawfully  been  used.  Such  refund  must  in  no  case  exceed  the 
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actual  difference  between  the  lawful  charges  via  the  different 
routes  as  specified,  and  must  in  every  instance  be  paid  in  full 
by  the  carrier  whose  agent  caused  such  overcharge,  and  must  not 
be  shared  in  by  or  divided  with  any  other  carrier,  corporation, 
firm,  or  person.  This  authority  is  limited  strictly  to  cases  in 
which  a  carrier  forwards  a  shipment  via  route  causing  extra  ex- 
pense to  the  shipper  or  consignee  when  same  could  have  been 
forwarded  via  a  reasonable  route  over  which  the  lawful  charge 
would  have  been  less,  and  does  not  extend  to  or  apply  to  instances 
in  which  soliciting  or  commercial  agents  of  carriers  induce  ship- 
pers to  route  shipments  over  a  particular  line  via  which  a  higher 
rate  obtains  than  is  effective  via  some  other  line. 

The  rule  is  intended  to  apply  to  cases  in  which  the  agents  who 
bill  or  actually  forward  or  divert  shipments  through  error  or 
oversight  send  the  shipments  via  routes  that  are  more  expensive 
than  those  directed  by  shippers  or  available  in  the  absence  of 
routing  instructions  by  shippers.  It  must  not  be  used  in  any 
case  or  in  any  way  to  "meet"  or  "protect"  a  rate  via  another 
route  or  gateway  via  which  the  adjusting  carrier  has  not  in  its 
tariffs  at  the  same  time  the  shipment  moves  rates  which  are  avail- 
able and  lawfully  applicable  thereto,  nor  as  a  means  or  device  by 
which  to  evade  tariff  rates  or  to  meet  the  rate  of  a  competing  line 
or  route,  nor  to  relieve  shipper  or  consignee  from  responsibility 
for  his  own  routing  instructions. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

RE  RULES  FOR  OPERATING  RAILROAD  MOTOR  CARS* 

[General  Order  No.  40.] 

Crossings  —  Cfrade  —  Sigimls  —  Speed  —  HeadligJUs  —  BaUroad  motor 
cars  —  Rules, 

The  Illinois  CommisBioB  established  rules  for  the  operation  ol 
railroad  motor  cars  at  grade  crossings  relative  to  audibla  signftlft^ 
speedy  and  headlights,  effective  July  1,  1017. 

[March  7,  1917.] 

General  order  establishing  rules  for  operation  of  railroad 
motor  cars  at  grade  crossings. 
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By  the  Commission:  It  is  hereby  ordered  that  general  order 
No.  38,  adopted  by  this  CommiBsion  on  February  5, 1917,  be  and 
the  same  is  hereby  rescinded. 

It  is  hereby  ordered  that  all  railroads  in  the  state  of  Illinois, 
operating  motor  cars  over  their  tracks  or  permitting  such  cars  to 
be  operated  over  their  tracks  within  the  state  of  Illinois,  shall  be 
governed  by  the  following  rules : 

1.  (a)  Each  and  every  railroad  motor  car  shall  be  equipped 
with  an  audible  signal  in  the  form  of  a  bell,  horn,  or  whistle, 
which  when  sounded  can  be  clearly  heard  for  a  distance  of  not 
less  than  three  hundred  (300)  feet. 

(b)  When  approaching  any  public  highway  crossed  at  grade, 
except  streets  or  roads  within  incorporated  cities  or  villages,  the 
audible  signal  shall  be  sounded  at  a  point  three  hundred  (300) 
feet  from  such  public  highway  crossing  and  continuously  until 
such  crossing  is  passed. 

2.  Every  railroad  motor  car,  when  operated  between  sunset 
and  sunrise,  shall  be  equipped  with  a  visible  signal  on  the  front 
end  of  each  such  car,  in  the  form  of  a  fixed  or  portable  headlight 
which  can  be  readily  seen  for  a  distance  of  not  less  than  three 
hundred  (300)  feet. 

3.  Xo  railroad  motor  car  shall  be  operated  across  any  street, 
or  highway  at  grade  at  a  speed  exceeding  five  (5)  miles  per  hour, 
unless  such  street,  alley  or  highway  is  provided  with  a  flagman, 
or  is  equipped  with  crossing  gates  which  are  in  use  at  the  time 
of  crossing.  These  rules  shall  apply  to  all  railroad  motor  cars, 
excepting  such  as  are  used  as  freight  or  passenger  cars,  or  such 
as  are  used  as  motive  power  in  passenger  or  freight  service. 

4.  By  the  term  "railroad"  is  meant  all  railroads  other  than 
street  railroads,  being  the  definition  given  in  §  10  of  Public  Utili- 
ties Act  approved  June  13, 1913,  in  force  January  1,  1914. 

5.  These  rules  shall  be  in  force  and  effect  on  and  after  July 

1,  1917. 
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MISSOURI  PUBMO  SERVICE  COMMISSION. 

EE  KANSAS  CITY  ELECTRIC  LIGHT  COMPANY. 

[Case  No.  299.] 

BE  KANSAS  CITY  HEATING  COMPANY  et  aL 

[Case  No.  601.] 

RE  KANSAS  CITY  ELECTRIC  LIGHT  COMPANY  et  al. 

[Case  No.  683.] 
CITY  OF  KANSAS  CITY,  MISSOURI,  et  al.,  Interveners. 

Valuation  —  Ascertainment  —  Factors  in  general* 

1.  The  original  cost  to  date  and  the  reproduction  cost  of  utility 
property  are  prominent  factors  in  fixing  the  rate-making  value,  al- 
though all  evidence  of  value  should  also  be  ooBsidered. 

Valuation -^  Original  east  ^  Deduction  of  bond  discount. 

2.  The  unextinguished  discount  and  expense  of  the  funded  debt  of 
a  consolidated  utility  should  be  deducted  from  the  plant  investment  in 
ascertaining  the  original  cost  to  date,  where  the  excess  liability  as- 
sumed in  issuing  securities  over  the  money  actually  acquired  was  not 
expended. 

Valuation  —  Original  cost  •»  Deduction  of  depreciation  reserve, 

3.  The  depreciation  reserve  of  a  utility  should  not  be  deducted  from 
the  plant  investment  in  ascertaining  the  original  cost  to  date,  wliere  the 
reserve  represents  depreciation  accrued  but  not  materialized,  and  the 
money  has  not  been  set  aside  as  a  separate  fund  but  has  been  used  in 
making  permanent  improvements. 

Valuation -^  Original  cost, 

4.  In  ascertaining  the  original  cost  of  the  property  of  a  consolidated 
utility,  the  excess  cost  of  property  acquired  which  represented  neither 
real  assets  nor  real  additions  to  investment  in  plant  should  be  deducted 
from  the  plant  investment. 

Valuation -^  Original  cost -^  Worhing  capital -^  Right  to  allotcance. 

5.  An  allowance  should  be  made  for  working  capital  in  ascertain- 
ing the  original  cost  to  date  of  a  utility. 

Valuation  —  Electric  company  —  Working  capital  •»  Anwunt. 

6.  An  allowance  of  $526,728  was  made  for  working  capital,  stores, 
and  cash  for  consolidated  electric  properties  having  an  original  cost  of 
$7,281,148.51,  and  of  $461,438  for  the  system  in  one  locality  having  an 
original  cost  of  $5,491,417.50. 

Valuation  —  Reproduction  cost  —  Bond  discount  and  brokerage. 

7.  An  allowance  for  bond  discount  and  brokerage  should  not  be 
made  in  ascertaining  the  reproduction  cost  of  a  utility. 
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Depreciation '^  Overhead  expenses  ^^  Reproduction  cost   less  depre- 
eimiion. 

8.  Overhead  expenses  may  be  depreciated  in  estimating  the  repro- 
duction cost  less  depreciation  of  a  utility,  in  so  far  as  they  represent 
tangible  items  of  cost,  and  to  the  extent  that  they  attach  directly  to 
plant  units. 

Valuation  —  Reproduction  cost  —  Unit  prices  •-  Recent  increase. 

9.  In  fixing  unit  prices  in  estimating  the  reproduction  cost  of  a 
utility,  some  consideration  should  be  given  to  recent  increases  in  prices, 
though  not  to  the  extent  of  using  abnormal  prices. 

Valuation  —  Value  of  securities  •»  Opinion. 

10.  An  opinion  as  to  the  fair  market  value  of  securities  is  of  little 
aid  in  determining  the  present  value  of  a  utility,  where  there  is  no  evi- 
dence to  serve  as  a  basis  for  the  opinion. 

Valuation'^ Going    value ^ Cost    of   attaching    business ^^ Operating 
expenses, 

11.  No  allowance  should  be  made  in  a  rate  valuation  for  the  cost 
of  attaching  business,  which  cost  has  been  charged  to  operating  ex- 
penses, where,  after  allowing  the  operating  expenses,  the  utility  has  not 
failed  to  earn  a  fair  return. 

Valuation'^ Intangible'^** Plant  developtnent  expense.** 

12.  "Plant  development  expense,"  consisting  of  the  cost  of  repro- 
ducing superseded  or  obsolete  property,  should  not  be  allowed  as  in- 
tangible value  in  a  rate  valuation,  where  the  expenses  have  been  re- 
couped or  can  be  charged  to  the  depreciation  reserve  account. 

Valuation  ^  Going  valwie  ^^  Early  losses. 

13.  No  allowance  should  be  made  for  early  losses  in  an  electric  rate 
TaluaUon,  where  the  earnings  have  been  sufficient  to  provide  an  average 
annual  return  of  6  per  cent,  a  substantial  surplus,  a  depreciation  re- 
serve, and  for  the  writing  off  of  obsolete  property. 

VoMmmtioU'^  Going  value  ^  Plant  considered  as  going  concern. 

14.  The  consideration  of  the  fact  that  a  plant  is  in  aiicoessful  opera- 
tion as  a  going  concern,  without  a  separate  allowance  for  going  value,  is 
a  sufficient  recognition  of  that  value  in  a  rate  valuation  of  a  plant  which 
has  earned  an  adequate  return. 

VaMuation'^  Reproduction  cost -^  Deduction  of  accrued  depreciation. 

15.  The  accrued  depreciation  of  a  utility  should  be  deducted  from 
the  reproduction  ooat  in  fixing  the  rate-making  value. 

Return '^Slectrie  company  ^  Amount -^  Factors, 

16.  Allowance  was  made  for  a  return  of  6^  per  cent  in  fixing  electric 
rates,  upon  consideration  of  the  amounts  invested,  the  stability  of  the 
investment,  the  successful  operation  of  the  plant,  the  extent  of  com- 
petition, the  element  of  risk,  the  history  of  the  enterprise,  the  facts  con- 
nected with  the  interest  paid  on  borrowed  money,  and  the  fact  that  the 
return  is  clear  of  taxes  and  other  expenses. 

Depreciation'^ Reserve  fund -^ Right  to  provide. 

17.  A  utility  is  entitled  to  rates  sufficient  to  provide  for  a  reserva 
to  offset  depreciation  and  to  make  renewals. 
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Depreciation  —  Electric  company  —  Amount. 

18.  An  annual  allowance  of  3i  per  cent  of  the  ratc-makingr  Talue  of 
an  electric  utility  was  made  for  a  depreciation  reserve  in  fixing  rates. 

Discrimination'^ Rates'^ Right  to  classify  service, 

19.  The  reasonable  classification  of  service  and  rates  is  not  prevented 
by  the  Missouri  Public  Service  Conunission  Law,  §  68,  requiring  rates 
to  be  reasonable,  and  prohibiting  unjust  discrimination. 

Rates  —  Factors  —  Value  of  service  —  Cost  of  service, 

20.  Two  tests  of  the  reasonableness  of  the  classification  of  electric 
consumers  are  the  value  of  the  service  and  the  cost  of  the  service. 

Apportionment  ^  Electric  service  ^  Costs  ^** Hours*  use**  method. 

21.  The  **hours*  use"  method  of  cost  analysis  was  used  in  fixing  rates 
for  different  classes  of  electric  consumers,  in  the  absence  of  evidence 
sufiicient  to  apportion  accurately  the  property  used  by  each  class  and 
the  costs  attaching  thereto. 

Rates '^Electricity^' Minimum  charge^  Long  hour  %tse, 

22.  A  schedule  of  minimum  charges  per  lamp  per  month,  which 
does  not  give  the  consumers  adequate  benefit  from  increase  in  the  hours 
of  use,  is  unreasonable. 

Rates  ^  Electricity '^  Minimum     charge  ^  Commercial     incandescent 
lighting. 

23.  A  minimum  charge  of  $1  per  month  was  fixed  for  commercial  in- 
candescent lighting  in  the  absence  of  evidence  of  cost,  upon  consideration 
of  the  charge  of  50  cents  per  month  for  residence  lighting  and  the 
charges  foimd  reasonable  in  other  cases. 

Paytnent  ^  Discount  for  prompt  payment  ^^  Amount. 

24.  A  discount  of  at  least  5  per  cent-  for  prompt  payment  of  electric 
bills  was  prescribed,  with  an  option  to  the  utility  to  continue  a  10  per 
cent  discount. 

Rates  —  Factors  —  Comparisons. 

26.  Comparisons  of  rates  in  one  city  with  those  in  others  are  help- 
ful in  fixing  electric  rates,  especially  where  the  conditions  are  known, 
even  though  each  case  depends  upon  the  particular  facts. 

Rates  —  Electricity  —  Decrease  for  use. 

26.  An  dectric  rate  for  small  power  users  decreasing  as  the  minimum 
charge  increases,  rather  than  as  the  hours  of  use  increase,  is  unreason- 
able. 

Rates ''^  Electricity  ^  Kinds  of  rates '^  Block  and  demand  rates. 

27.  An  electric  power  rate  schedule  providing  for  "block  rates,"  in 
which  the  charge  per  unit  diminishes  from  block  to  block,  should  offer 
Alternative  "demand  rates,"  consisting  of  a  demand  charge  and  an 
energy  charge  based  upon  the  cost  of  service,  and  not  exceeding  the 
maximiun  of  the  other  rates,  so  that  the  small  consumer,  although  not 
using  sufficient  current  to  advance  beyond  the  first  block,  may  obtain 
some  benefit  of  long  hours  of  use;  but  frequent  changes  from  one  rate 
to  the  other  should  be  discouraged. 

Discrimination^ Rates/^ Electricity'^ Power  and  lighting. 

28.  It  is  reasonable,  as  well  as  good  business  policy,  for  an  electric 
utility  to  charge  lower  rates  for  power  than  for  lighting  in  general,  in 
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▼lew  of  the  longer  average  hours  of  use  for  power  and  the  fact  that 
current  is  used  for  power  more  largely  in  the  "off-peak"  hours  and  in 
the  daytime  than  for  lighting. 
Discritnination'^  Bates  ^Electricity '^Classification  of  smaU  motors, 

29.  Electric  motors  smaller  than  one-horse  power,  the  service  con- 
ditions of  which  approximate  those  for  lighting,  may  be  excluded  from 
a  general  power  rate  and  be  classified  with  lighting,  although  lighting 
takes  a  higher  rate. 

Rates  ^  Electricity -^  Classification  of  consumers. 

30.  For  the  purpose  of  fixing  maximum  rates,  electric  consumers 
were  divided  into  four  classes, — residence  lighting,  general  lighting,  gen- 
eral lighting  and  power,  and  power;  rates  for  municipal  service  being 
presiunably  fixed  by  contract,  and  further  classifications  not  being  pre- 
vented. 

[March  17,  1917.] 

Consolidated  cases  of  proceedings  by  the  Commission  upon 
its  own  motion  to  ascertain  the  value  of  the  properties  of  the 
Kansas  City  Electric  Light  Company  for  rate-making  purposes 
and  to  determine  the  reasonableness  of  the  electric  rates  in  Kansas 
City,  Missouri;  and  of  a  joint  application  of  the  Kansas  City 
Heating  Company  to  sell  its  property  to  the  Kansas  City  Elec- 
tric Light  Company.  Value  of  all  the  properties  of  the  Kansas 
City  Electric  Lighl  Company  fixed  at  $7,200,000,  and  value  of 
the  part  used  in  supplying  electricity  in  Kansas  City,  Missouri, 
fixed  at  $5,250,000 ;  rates  found  unreasonable  and  discriminatory 
and  new  rates  prescribed ;  and  sale  of  the  heating  company  prop- 
erty authorized. 

Appearances :  John  H.  Lucas  and  Clyde  Taylor  for  the  Kan- 
sas City  Electric  Light  Company  and  Kansas  City  Light  &  Pow- 
er Company ;  Frank  Hagerman,  Ford  Harvey,  and  R.  J.  Dunham 
for  Metropolitan  Street  Railway;  A.  F.  Smith  and  J.  A.  Harz- 
feld  for  Kansas  City;  L.  A.  Brown,  George  E.  Kimball,  F.  D. 
Glore,  and  E.  M.  Stevens  for  Federation  of  Improvement  Asso- 
ciations of  Kansas  City. 

I. 

Shaw,  Commissioner:  Case  No.  299  is  a  proceeding  insti- 
tuted by  the  Commission  upon  its  own  motion  by  an  order  issued 
March  5,  1914,  after  receiving  informal  complaints,  and  under 
the  provisions  of  the  Public  Service  Commission  Law,  to  ascertain 
the  value  of  property  of  the  Kansas  City  Electric  Light  Com- 
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pany,  in  order  to  determine  the  reasonableness  of  the  rates  being 
charged  by  said  company,  and  to  enable  the  Commission  to  fix 
reasonable  and  just  maximum  rates  to  be  charged.  A  supple- 
mental order  was  issued  July  21,  1914,  requiring  the  Kansas 
City  Electric  Light  Company  to  file  a  complete  report  of  its  ac- 
counting records,  stating  in  detail  the  information  required. 

Case  No.  683  is  a  proceeding  of  inquiry  and  investigation  to 
determine  the  reasonableness  of  the  existing  rates  charged  by  the 
Kansas  City  Electric  Light  Company,  and  the  reasonableness  of 
every  class  of  such  rates,  and  \vhether  such  classified  schedules  of 
rates  are  equitably  adjusted  as  between  the  different  classes  of 
consumers,  or  whether  they  are  such  rates  as  unjustly  discrim- 
inate between  different  classes  of  consumers,  and  to  determine 
whether  said  company  purchases  large  quantities  of  electricity 
at  excessive  prices  from  other  companies.  This  proceeding  also 
was  instituted  by  the  Commission  upon  its  own  motion  by  an 
order  entered  on  the  17th  day  of  May,  1915. 

On  April  19,  1916,  the  Kansas  City  Light  &  Power  Company, 
filed  its  motion,  as  follows: 

"Ccmies  now  the  Kansas  City  Light  &  Power  Company,  and 
represents  and  shows  to  the  Commission  that  it  is  the  successor 
of  the  Kansas  City  Electric  Light  Company,  that  it  has  purchased 
the  property  of  the  said  Electric  Light  Company,  and  asks  that  it. 
may  be  made  a  party  defendant  in  this  matter,  in  substitution  of 
the  Kansas  City  Electric  Light  Company,  and  for  that  purpose  it 
enters  its  voluntary  appearance  herein.'' 

No  objection  appearing,  the  Kansas  City  Light  &  Power  Com- 
pany is  upon  its  own  motion  made  the  party  defendant  in  the^o 
cases. 

Case  No.  601  is  a  joint  application,  duly  verified  and  in  regular 
form,  of  the  Kansas  City  Heating  Company,  to  sell  its  property 
to  the  Kansas  City  Electric  Light  Company. 

These  cases  were  heard  at  Jefferson  City,  Missouri,  October 
28,  1915,  and  February  2,  1916.  At  these  hearings  the  above- 
mentioned  cases  were,  by  agreement,  consolidated  to  be  heard  to- 
gether. A.  F.  Smith,  representing  the  city  of  Kansas  City ;  L, 
A.  Brown,  George  E.  Kimball,  F.  T).  Glore,  and  E.  M.  Stevens, 
representing  the  Federation  of  Improvement  Associations  of 

Kansas  City, — appeared  and  were  permitted  to  intervene  and  be 
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heard  in  the  consolidated  proceedings.  Helpful  and  able  briefs 
and  arguments  were  filed  on  behalf  of  defendants,  of  Kansas 
City,  and  of  the  Federation  of  Improvement  Associations  of 
Kansas  City.  It  appearing  that  the  city  of  Kansas  City  was  de- 
sirous of  further  hearing  or  for  filing  briefs,  additional  time  was 
allowed,  and  said  city  of  Kansas  City  filed  its  supplemental  brief 
through  its  attorneys  J.  A.  Harzfeld  and  A.  F.  Smith,  on  August 
2,  1916,  and  the  brief  of  defendant  was  filed  on  August  9,  1916, 
upon  which  the  cases  were  taken  as  submitted. 

Besides  the  question  of  authorizing  the  sale  by  the  Kansas  City 
Heating  Company  of  its  properties  to  the  Kansas  City  Electric 
Light  Company,  the  main  issues  in  these  consolidated  cases  are  as 
to  the  justness  and  reasonableness  of  the  existing  rates  charged 
by  defendant  for  electricity  supplied  in  Kansas  City,  Missouri, 
and  as  to  the  value  of  defendant's  property  to  use  as  a  basis  for 
calculations  as  to  the  reasonableness  of  rates  and  the  fixing  of  rea- 
sonable maximum  rates,  though  other  matters  are  involved,  such 
as  the  reasonableness  of  defendant's  rules  and  regulations  and 
practices,  and  the  reasonableness  of  the  intercompany  charged. 

II. 

Evidence  was  presented  on  behalf  of  the  Commission  by  wit- 
nesses R.  L.  Baldwin  and  S.  R.  Morrow,  engineers  in  the  em- 
ploy of  the  Commission,  who  submitted  their  report  and  appraisal 
of  the  defendant's  properties,  estimating  the  costs  of  reproduction, 
and  by  witness  J.  M.  McShane,  chief  accountant  of  the  Commis- 
sion, who  submitted  his  reports  and  audits  of  accounts  of  the  sev- 
eral interrelated  companies ;  on  behalf  of  defendant  by  Philip  J. 
Kealy,  special  representative,  who  submitted  his  report  on  the 
.  value  of  the  property  of  defendant,  and  subsidiary  companies,  and 
on  behalf  of  Kansas  City  by  M.  E.  Bates,  city  electrician,  who 
submitted  statements  in  regard  to  rates.  In  addition,  consumers' 
data  and  reports  of  additions  and  betterments  during  the  year 
1915,  and  other  matters  required  by  the  Commission,  have  been 
filed  by  defendant ;  so  that  there  is  before  us  a  mass  of  documen- 
tary evidence,  as  well  as  the  oral  testimony,  which  has  occupied 
considerable  time  of  the  Commission  and  its  engineering  and  ac- 
counting staff  in  the  analysis  thereof  and  in  making  calculations 
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based  thereon.    The  evidence  as  appears  material  will  be  set  out 
in  connection  with  our  discussion  of  the  matters  involved. 
Corporate  and  Financial  History: 

In  his  report,  witness  Kealy  presented  "a  complete  history  of 
the  physical  and  corporate  development  of  the  Kansas  City  Elec- 
tric Light  Company,  the  Standard  Electric  Light  Company,  and 
the  Kansas  City  Heating  Company,"  to  which  reference  may  be 
made  for  details;  but  the  statement  is  too  lengthy  to  set  out  in 
full,  particularly  as  a  much  shorter  statement,  not  inconsistent 
therewith,  appears  in  the  report  of  accountant  McShane,  which 
we  adopt  as  follows : 

"The  Kansas  City  Electric  Light  Company  controls  and  oper- 
ates the  following  companies : 

"The  Standard  Electric  Light  Company,  a  Kansas  corporation, 
operating  exclusively  in  Kansas. 

"Kansas  City  Heating  Ccwnpany,  a  Missouri  corporation, 
which  is  engaged  in  generating  and  selling  heat  to  commercial 
consumers,  as  well  as  generating  electric  energy  which  is  sold  to 
the  Kansas  City  Electric  Light  Company, 

"Electric  Truck  Company,  organized  for  the  purpose  of  sell- 
ing electric  trucks. 

"Subsequent  to  1905  this  company  took  over  all  profits  and  as- 
sumed all  losses  of  the  above  companies,  and  in  the  report  filed 
with  the  Commission  under  date  of  January  31,  1914,  there  was 
included  in  the  book  value  of  this  company  the  amount  invested 
in  capital  assets  of  both  the  Standard  Electric  Light  Company 
and  the  Kansas  City  Heating  Company.  The  surplus  account 
included  the  profits  and  losses  of  all  of  the  three  above-named  com- 
panies. In  our  report  we  have  eliminated  both  the  assets  and  sur- 
plus of  these  companies,  and  have  treated  them  ^  separate  and 
distinct  from  the  Kansas  City  Electric  Light  Company,  confining 
our  investigation  to  the  verification  of  plant  account,  investments, 
capital  stock,  funded  debt,  and  surplus  account^ 

(Later,  McShane  presented  reports  on  the  combined  proper- 
ties.) 

History. 

March  24,  1881,  the  Kawsmouth  Electric  Light  Company  was 
incorporated  under  the  laws  of  the  state  of  Kansas,  with  an  au- 
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thorized  capital  stock  of  $100,000.  December  2,  1881,  the  com- 
pany was  granted  an  unlimited  franchise  permitting  the  distri- 
bution of  electric  energy  in  Kansas  City,  Missouri.  After  se- 
curing this  franchise,  the  company  reincorporated  under  the  laws 
of  the  state  of  Missouri,  under  the  name  of  the  Kansas  City  Elec- 
tric Light  Company,  and  under  date  of  December  22, 1884,  all  of 
the  assets  and  liabilities  were  taken  over  by  the  new  company. 

The  franchise  above  referred  to  was  assigned  to  the  Kansas 
City  Electric  Light  Company,  under  date  of  February  12,  1885, 
and  the  company  subsequently  acquired  the  franchises  and  prop- 
erties of  the  following  companies : 

June,  1887.  The  Sperry  Associate  Electric  Company,  pur- 
chased for  cash $15,000.00 

Capital  stock 15,000.00 

$30,000.00 

Febmary,  1895.  The  American  Electric  Light  Company,  pur- 
chased for  capital  stock  $150,000.00 

2d  mortgage  bonds   150,000.00 

$300,000.00 

April,  1900.  Edison  Electric  Light  &  Power  Company,  pur- 
chased for  capital  stock   $1,000,000.00 

April,  IDOO.  ConsoUdated  Electric  Light  &  Power  Com- 
pany, a  Kansas  corporation,  purchased  for 
capital  stock   $550,000.00 

April,  1901.  Argentine  Water  k  Light  Company,  pur- 
chased for  cash  10,000.00 

Liabilities  assumed   36,800.00 

$  46,800.00 

This  property  was  later  disposed 
of  as  follows: 

April,  1910.  There  was  sold  to  the  city  of  Kan- 

sas City,  Kansas,  the  water- 
works portion  for  the  sum  of  $25,000.00 

May,  1910.  There  was  sold  to  the  Consolidated 
Electric  Light  k  Power  Com- 
pany the  electric  portion  of  the 
plant  for 23,366.62 

$48,366.62 

April,  1901.  Kansas  City  Electrical  Wire  Subway  Com- 
pany, purchased  for  cash    $100,000.00 

Capital  stock 100,000.00 

$200,000.00 

May,  1910.  Kansas  City  Electric  Railway  Company,  ptir- 

chased  for  cash   $    5,000.00 

Defendant,  Kansas  City  Electric  Light  Company  (now  the 
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Kansas  City  Light  &  Power  Company),  supplies  electricity  fc»r 
light  and  power  in  Kansas  City,  Missouri,  and  vicinity  in  Mis- 
souri, owning  and  operating  a  general  system  of  conduits  and 
lines  for  the  distribution  of  electricity  in  said  territory.  It  also 
owns  and  operates  a  generating  plant  of  scmie  3,000  kilowatt  ca- 
pacity, located  in  Kansas  City,  Kansas,  and  purchases  electricity 
from  its  subsidiary,  the  Kansas  City  Heating  Company,  frwn  the 
electric  plants  of  the  Long  and  Bryant  Buildings,  but  most  of  its 
electricity  is  purchased  from  the  Metropolitan  Street  Railway 
Company  (now  the  Kansas  City  Railways  Company).  Adopt- 
ing the  language  of  Baldwin's  and  Morrow's  report: 

"The  power  purchased  from  the  Metropolitan  is  in  general 
transmitted  from  the  Second  and  Grand  Plant  of  the  Metropoli- 
tan to  the  substation  at  6,600  volt,  3  phase,  25  cycles,  and  is 
there  converted  for  local  distribution.  Some  power  is  purchased 
from  the  Metropolitan  off  of  their  500  volt  d.  c.  feeders.  This 
power  is  measured  at  the  substation  in  most  places  at  6,600  volt, 
3  phase,  25  cycles.  The  exceptions  to  this  are  as  follows :  At 
substations  located  at  Fifteenth  and  Walnut,  604  Wall  street,  75 
and  Broadway,  and  40th  and  State,  the  power  is  measured  after 
conversion;  and  power  sold  from  Metropolitan  feeders  is  meas- 
ured at  customers'  premises.  The  charge  is  a  blanket  figure  for 
all  power  purchases  and  is  1  cent  per  kw.  hr. 

"The  power  purchased  from  the  heating  company  is  measured 
at  its  generating  station  and  paid  for  at  1^  cents  kw.  hr.  for  6,600 
volts,  3  phase,  25  cycle,  and  at  2  cents  per  kw.  hr.  for  direct  cur- 
rent suitable  for  Edison  service. 

"The  power  purchased  from  the  Bryant  and  Long  Buildings  is 
measured  at  the  respective  buildings  and  paid  for  at  2^  cents  per 
kw.  hr.  for  direct  current  suitable  for  Edison  service. 

"The  lighting  company  distributes  at  various  voltages  and  fre- 
quencies and  maintains  substations  for  the  conversion  of  this 
purchased  power  to  the  classes  of  service  listed  below. 

**Edi8on  I5y8tem,  220  volt  3  wire 
6,600  volt  25  cycle  power 
2,300  volt  25  cycle  power 
2,300  volt  60  cycle  light  and  power 
6.6  amp.  scries  arc  service 
4  amp.  series  arc  service 

It  is  in  evidence  that  defendant  controls  through  stock  owner- 
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ship,  and  operates,  the  properties  of  the  Standard  Electric  Light 
Company,  a  Kansas  corporation  in  Kansas  City,  Kansas,  and 
the  properties  of  the  Kansas  City  Heating  Company  and  the 
Electric  Truck  Company,  Missouri,  corporations  in  Kansas  City, 
Missouri.  The  Kansas  City  Heating  Company  distributes  steam 
for  heating,  and  sells  the  electricity  it  generates  in  bulk  to  de- 
fendant. Defendant  supplies  electricity  to  the  Standard  Elec- 
tric Light  Company  at  points  where  the  feeders  and  mains 
cross  the  Missouri-Kansas  state  line,  measuring  it,  however,  at 
the  consumers'  meters.  Defendant  also  owns  the  meters  located 
on  the  premises  of  consumers  of  the  Standard  Electric  Company 
in  Kansas,  and  defendant  charges  the  uniform  price  of  1.65 
cents  per  kilowatt  hour  for  the  electricity  supplied  to  the  Stand- 
ard Electric  Company  (though  its  schedule  on  file  with  this  Com- 
mission states  this  rate  as  3  cents  per  kilowatt  hour). 

A  general  view  of  the  property  and  its  operation  is  given  in 
the  following  excerpt  from  the  testimony  of  defendant's  witness 
Kealy,  as  follows : 

Q,  Describe  the  physical  condition  of  the  property. 

A.  The  Kansas  City  Electric  Company  at  this  time  is  a  com- 
pany with  approximately  40,000  customers.  It  is  furnishing,  its 
last  maximum  load,  about  26,000  kilowatts;  about  37,000  of  those 
40,000  customers  are  residence  lighting  customers.  It  makes  use 
of  about  30,000  poles,  20,000  of  which  are  its  own.  It  has  numer- 
ous substations.  It  has  two  power  plants,  considering  the  heat- 
ing company  as  part  of  the  lighting  company,  and  purchases  its 
power  from  three  independent  sources.  It  owns  nimierous  build- 
ings, one  substation,  two  heating  plants,  and  one  power  plant 
The  balance  of  its  substations,  of  which  there  are  eight  or  ten, 
are  located  in  the  Metropolitan  substations.  It  has  a  force  of 
several  hundred  employees  and  has  had  a  phenomenal  growth 
within  the  past  four  years.  Its  business  within  the  last  four 
years  has  over  trebled.  In  other  words,  of  the  present  40,000  cus- 
tomers it  has,  I  would  say  25,000  of  them  have  been  added  within 
the  last  four  years.  It  hasn't  a  monopoly  of  the  electric  lifting 
field  in  Kansas  City.  There  are  fifteen  or  eighteen  isolated 
plants ;  some  of  them  are  of  very  good  proportions ;  many  of  them 

serve  the  entire  block  in  which  they  are  located.  There  is  in  ad- 
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dition  a  municipal  plant  in  Kansas.  There  are  three  city  plants 
in  Missouri,  Outside  of  the  isolated  plants,  however,  practical- 
ly every  user  of  power  of  any  size  in  Kansas  City  is  connected  to 
the  lines  of  the  Kansas  City  Electric  Light  Company.  The  busi- 
ness in  Kansas  City  has  been  precarious.  Within  the  last  fifteen 
years  the  company  has  been  practically  bankrupt.  It  has  been 
at  all  times  threatened  or  in  contact  with  a  very  active  opposition 
in  the  way  of  gas  competition,  and  it  is  only  within  the  last  two 
or  three  years  that  the  residence  lighting  has  really  picked  up. 
Kansas  City  is  a  great  city  for  homes,  and  most  of  those  homes 
have  not  been  wired  for  electricity,  the  gas  has  been  so  very  cheap 
that  it  is  only  since  the  gas  trouUe  has  become  so  acute  that  the 
lighting  business  has  made  such  rapid  advances.  The  physical 
property  of  the  Kansas  City  Light  Company  is  in  excellent 
shape.  I  think  the  appraisal  of  the  Commission  shows  it  to  be  in 
about  80  or  81  per  cent  condition.  That  would  naturally  be  so 
because  the  tremendous  increase  of  the  business  within  the  last 
four  years  has  meant  its  investment  is  practically  new.  The  in- 
vestment of  the  Kansas  City  Light  Company  is  considerably 
smaller  than  practically  any  lighting  company  of  anywhere  near 
its  size  in  this  country.  The  reason  for  this  is  that  it  utilizes  the 
Metropolitan  buildings  for  substations,  and  it  has  not  had  to  in- 
vest in  real  estate.  It  has  not  had  to  invest  in  buildings,  purchas- 
ing as  it  does  about  80  per  cent  of  its  power.  It  has  not  found  it 
necessary  to  construct  a  power  plant,  which  probably  under  nor- 
mal conditions  would  increase  the  investment  of  this  company  at 
least  one  third  and  probably  40  per  cent  more  than  it  is  now 
found  to  be,  so  that  so  far  as  rendering  servi'^e  is  concerned,  this 
company  has  to  support  a  minimum  investment  for  the  amount  of 
service  rendered.    Does  that  answer  your  question  ? 

Q.  In  part.  Now,  Mr.  Kealy,  what  do  you  say  about  the  fu- 
ture, of  any  needs  upon  the  part  of  the  company,  providing  means 
to  build  its  own  power  plant  ? 

A.  The  company  has  been  very  hard  pressed  for  power.  Our 
situation  has  been  acute  for  two  years.  We  were  only  able  to  pull 
through  this  winter  because  December  was  warm,  and  if  we  had 
had  to  heat  the  cars  during  December,  we  wouldn't  have  been  able 
to  carry  the  light  load.  December  was  a  warm  month,  and  the 
heating  of  the  street  cars  put  on  a  load  of  practically  6,000  kilo- 
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watts  on  the  plant,  and  that  is  about  6,000  kilowatts  more  than  we 
had  to  spare — I  will  say  the  Christmas  load,  because  normally  De- 
cember 21st  to  24th  are  the  heaviest  days  of  the  entire  year,  that 
they  have  the  heaviest  load  on  the  street  ear  lines ;  heating  nor- 
mally the  street  cars,  and  more  lighting,  the  department  stores, 
and  many  business  houses,  and  people  have  their  homes  lighted 
up.  We  have  turned  down  several  large  power  contracts  because 
of  the  lack  of  power,  particularly  in  Kansas.  The  Heim  line,  an 
interurban  line,  we  were  required  to  turn  down  a  contract  of 
1,500  kilowatts  to  that  company  for  light  and  power.  The  only 
large  customer  in  the  Kansas  City  community  which  is  not  con> 
nected  with  the  lines  of  this  company  at  present  is  Armours,  and 
we  are  staving  off  Armours.  They  will  use  to  the  extent  of  about 
1,500  kilowatts,  because  we  haven't  the  power  to  supply  them  at 
this  time.  Further,  the  company  two  years  ago  had  plans  made 
by  one  of  the  largest  engineering  firms  of  this  country  for  a  plant 
that  will  entail  an  additional  investment  of  two  million  dollars. 
The  specifications  are  completed,  and  everything  is  ready  to  go 
ahead  with  that  plant,  but  because  of  our  involved  financial  con- 
dition it  has  been  impossible  to  borrow  money  with  which  to  make 
the  improvement,  so  that  this  company  has  not  the  requirements 
that  it  should  have.  Hasn't  the  power  it  should  have,  and  that  is 
one  of  the  things  that  we  must  consider  in  the  future. 

III.  Valuation. 

Section  78  of  the  Public  Service  Commission  Law  provides, 
among  other  things :  "The  Commission  shall  have  the  power  to 
ascertain  the  value  of  the  property  of  every  gas  corporation,  elec- 
trical corporation  and  water  corporation  in  this  state  and  every 
fact  which  in  its  judgment  may  or  does  have  any  bearing  on  such 
value.    ..."  [Laws  1913,  p.  615.] 

[1]  Prominent  among  matters  for  consideration  in  determin- 
ing "fair  value^^  are  "original  cost  to  date"  and  "cost  of  reproduc- 
tion," as  so  well  stated  in  the  well-known  case,  Smjrth  v.  Ames, 
169  U.  S.  466,  545,  42  L.  ed.  819,  848,  18  Sup.  Ct.  Rep.  418, 
where  Mr.  Justice  Harlan,  speaking  for  the  court,  said : 

^It  is  alleged  here  that  the  rates  prescribed  are  unreasonable 
and  unjust  to  the  company  and  its  stockholders.  But  that  in- 
volves an  inquiry  as  to  what  is  reasonable  and  just  for  the  public 
P.U.R.1917C. 
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•  •  .  The  public  cannot  properly  be  subjected  to  unreasonable 
rates  in  order  simply  that  stockholders  may  earn  dividends. 
.  •  .  The  corporation  may  not  be  required  to  use  its  property 
for  the  benefit  of  the  public  without  receiving  just  compensation 
for  the  services  rendered  by  it  How  such  compensation  may  be 
ascertained,  and  what  are  the  necessary  elements  in  such  an  in- 
quiry, will  always  be  an  embarrassing  question.  As  said  in  the 
case  last  cited :  ^Each  case  must  depend  upon  its  special  facts ; 
.  .  .  The  utmost  that  any  corporation  operating  a  public  high- 
way can  rightfully  demand  at  the  hands  of  the  legislature,  when 
exerting  its  general  powers,  is  that  it  receive  what,  under  all  the 
circumstances,  is  such  compensation  for  the  use  of  its  property  as 
will  be  just  both  to  it  and  to  the  public' 

"We  hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintain- 
ing a  highway  under  legislative  sanction  must  be  the  fair  value 
of  the  property  being  used  by  it  for  the  convenience  of  the  public. 
And  in  order  to  ascertain  that  value,  the  original  cost  of  construc- 
tion, the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the  present  as 
compared  with  the  original  cost  of  construction,  the  probable  earn- 
ing capacity  of  the  property  under  particular  rates  prescribed  by 
statute,  and  the  sum  required  to  meet  operating  expenses,  are  all 
matters  for  consideration,  and  are  to  be  given  such  weight  as  may 
be  just  and  right  in  each  case.  We  do  not  say  that  there  may  not 
be  other  matters  to  be  regarded  in  estimating  the  value  of 
the  property.  What  the  company  is  entitled  to  ask  is  a  fair  re- 
turn upon  the  value  of  that  which  it  employs  for  the  public  con- 
venience. On  the  other  hand,  what  the  public  is  entitled  to  de- 
mand is  that  no  more  be  exacted  from  it  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are  reasonably  worth." 

These  general  principles  as  to  reasonableness  of  rates  and  val- 
uation are  affirmed  in  the  more  recent  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  XJ.  S.  352,  434,  57  L.  ed.  1511,  1555, 
48  L.E.A.(N.S.)  1151,  33  Sup.  Ct  Rep.  729,  Ann.  Cas.  1916A, 
18,  where  Mr.  Justice  Hughes  said: 

"In  determining  whether  that  right  has  been  denied,  each  case 
must  rest  upon  its  special  facts.    But  the  general  principles  which 
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) 
are  applicable  in  a  case  of  this  character  have  been  set  f  ordi  in 

decisions. 

"(1)  The  basis  o£  calculation  is  the  ^fair  value  of  the  property* 
used  for  the  convenience  of  the  public  Smyth  v.  Ames,  169 
U.  S.  546,  42  L.  ed.  849, 18  Sup.  CX  Eep.  418.  Or,  as  it  was  put 
in  San  Diego  Land  k  Town  Co.  v.  National  City,  174  XJ-  S.  757, 
43  L.  ed.  1161, 19  Sup.  Ct.  Eep.  804:  'What  the  company  is  en- 
titled to  demand,  in  order  that  it  may  have  just  compensation,  is 
a  fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public'  See  also  San  Diego  Land  & 
Town  Co.  V.  Jasper,  189  U.  S.  489,  446,  47  L.  ed.  892,  896,  23 
Sup.  Ct.  Eep.  571 ;  Willcox  v.  Consolidated  Gas  Co.  212  U.  S. 
19,  41,  53  L.  ed.  382,  395,  48  L.E.A.(X.S.)  1134,  29  Sup.  Ct 
Eep.  192,  15  Ann.  Cas.  1034. 

"(2)  The  ascertainment  of  that  value  is  not  controlled  by  ar- 
tificial rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a 
reasonable  judgment  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts.  The  scope  of  the  inquiry  was  thus  broadly  de- 
scribed in  Smyth  v.  Ames,  supra,  pp.  546,  547 :  ^In  order  to  as- 
certain that  value,  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market 
value  of  its  bonds  and  stock,  the  present  as  compared  with  the 
original  cost  of  construction,  the  probable  owning  capacity  of  the 
property  under  particular  rates  prescribed  by  statute,  and  the 
sum  required  to  meet  operating  expenses,  are  all  matters  for  con- 
sideration, and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  property. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience.  On 
the  other  hand,  what  the  public  is  entitled  to  demand  is  that  no 
more  be  exacted  from  it  for  the  use  of  a  public  highway  than  the 
services  rendered  by  it  are  reasonably  worth.' " 

We  believe  that  in  determining  the  fair  value  of  the  property 
of  public  service  corporations  for  rate  making  it  is  essential  to 
consider  not  only  "original  cost  to  date"  and  "cost  of  reproduc- 
tion," but  all  matters  in  evidence  which  may  or  do  have  dny 
bearing  upon  value,  and  that  each  case  must  rest  upon  its  special 
facts.  McGregor-^fsToe  Hardware  Co.  v.  Springfield  Gas  &  E.  Co. 
P.U.R.1917C 
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1  Mo.  P.  S.  C.  E.  468;  Weaver  v.  KiAsville  Light,  Power  k 
Ice  Co.  1  Mo.  P.  S.  C.  K.  564;  Re  Ozark  Power  &  Water  Co.  1 
Mo.  P.  S.  C.  R.  378 ;  Re  Kansas  Cily,  C.  C.  &  St.  J.  R.  Co.  2  Mo. 
P.  S.  C.  R.  61 ;  Meek  v.  Consumers  Electric  Light  &  P.  Co.  2 
Mo.  P.  S.  C.  R.  122 ;  Columbia  v.  Watts  Engineering  Co.  2  Mo. 
P.  S.  C.  R.  189 ;  Simms  v.  Columbia  Teleph.  Co.  2  Mo.  P.  S.  C. 
R.  256 ;  Commercial  Club  v.  Missouri  Public  Utilities  Co.  2  Mo. 
P.  S.  C.  R.  311 ;  Re  Southwestern  Teleg.  &  Teleph.  Co.  2  Mo. 
P.  S.  C.  R.  492 ;  Re  Ft  Scott  &  N.  Light,  Heat,  Water  &  Power 
Co.  2  Mo.  P.  S.  C.  R.  581,  P.U.R.1915F,  512;  Marshall  v.  St 
Joseph  Gas  Co.  3  Mo.  P.  S.  C.  R.  403 ;  Re  Clinton  Light  &  Water 
Co.  8  Mo.  P.  S.  C.  R.  447;  Pine  Lawn  v.  West  St  Louis  Water 
&  Light  Co.  4  Mo.  P.  S.  C.  R.  162 ;  Joplin  v.  Home  Teleph.  Co.  4 
Mo.  P.  S.  C.  R.  64;  City  Water  Co.  of  Sedalia,  4  Mo.  P.  S.  C. 
R.  140. 

Defendant  appears  to  rely  upon  our  statement  in  the  case,  Re 
Missouri  Southern  R.  Co.  3  Mo.  P.  S.  C.  R.  1, 10,  which  appears 
consistent  with  our  statements  in  other  cases:  "To  determine  the 
fair  present  value  of  applicant's  property,  we  believe  it  to  be  es- 
sential to  consider  all  evidence  having  any  bearing  upon  value, 
as  well  as  to  consider  all  elements  of  value,  to  arrive  at  a  just 
amount  representing  such  fair  present  value  of  property  used  and 
useful  in  serving  the- public.  The  proper  rule  for  valuation  has 
been  stated  in  a  leading  case,  Smyth  v.  Ames,  169  U.  S.  L  c.  546, 
42  L.  ed.  849,  18  Sup.  Ct  Rep.  418." 

Part  of  the  property  under  consideration  is  located  in  the  state 
of  Kansas,  and  removed  from  our  jurisdiction  as  to  rates,  and  is 
the  property  of  the  Standard  Electric  Company,  a  foreign  corpo- 
ration, operated,  it  is  true,  by  defendant,  who  controls  it  through 
stock  ownership.  Another  part  of  the  property,  including  a  3,- 
000  kilowatt  generating  plant,  though  located  in  Kansas,  appears 
in  large  part  used  and  useful  in  furnishing  service  in  Missouri, 
and  is  the  property  of  defendant  The  property  of  the  Kansas 
City  Heating  Company  is  in  part  used  and  useful  for  supplying 
electricity  and  in  part  for  supplying  steam  for  heating  in  Mis- 
souri. This  company  in  turn  is  operated  and  controlled  by  de- 
fendant, and  though  there  appears  evidence  probably  sufficient  to 
allocate  and  apportion  this  property  as  between  its  use  for  elee- 

P.U.R.1917C. 


Digitized  by 


Google 


RE  KANSAS  CITY  ELECTRIC  LIGHT  CO.  743 

tricity  and  for  steam  heating,  yet  there  appears  no  means  of  cor- 
respondingly separating  the  expenses  of  operation  between  elec- 
tricity and  steam. 

The  evidence  presented  by  the  witness  for  defendant  is  almost 
entirely  as  to  the  value  of  the  property  as  a  whole  of  defendant 
and  its  subsidiaries,  the  only  separation  being  made  as  between  the 
property  located  in  Missouri  and  that  in  Kansas,  while  the  evi- 
dence presented  by  the  Commission's  witnesses  is  separable  as  to 
companies  on  the  basis  of  ownership,  as  to  location,  and  general- 
ly as  to  use.  Comparisons  between  the  evidence  of  defendant's 
witness  and  that  of  the  Commission's  witnesses  are  possible  only 
on  the  basis  of  the  value  of  the  property  as  a  whole.  So,  we  pro- 
ceed to  determine  the  value  of  the  property  of  defendant  and  its 
subsidiaries  as  a  whole,  and  separately  the  value  of  the  property 
of  the  Kansas  City  Electric  Light  Company. 
Stocks  and  Bonds: 

The  stock  of  the  subsidiaries  to  the  Kansas  City  Electric  Light 
Company  is  owned  by  that  company,  and  the  total  -par  value  of 
the  stock  of  the  Kansas  City  Electric  Light  Company  issued  and 
outstanding  at  December  31,  1915,  was  $2,100,000,  as  stated  by 
the  accountant's  report,  as  follows: 

Capital  Stock  $2,100,000: 

The  total  capital  stock  authorized  was  25,000  shares  of  $100 
each,  $2,500,000.  Of  this  amount,  there  were  issued  for  the  fol- 
lowing considerations,  21,000  shares  of  $100  each — $2,100,000. 

Plants  Purchased: 

Thompson  Houston  Plant $       2»500.00 

Sperry  Associate  Electric  Co 15,000.00 

Ainerican   Electric  Light  Company    150,000.00 

Edison  Electric  Light  &  Power  Company 1,000,000.00 

Consolidated  Electric  Light  &  Power  Company        550,000.00 
Kansas  City  Electric  Wire  Subway  Company       100,000.00 

$1,817,500.00 

1883  Franchise 16,000.00 

Stock   Dividends    130,560.00 

Cash 136,950.00 

$2,100,000.00 


Our  verification  of  this  account  was  made  from  the  general 
books  only,  and  we  did  not  examine  the  stodc  records  of  the  com- 


pany. 
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On  the  issuance  of  its  stock,  the  Kansas  City  Electric  Light 
Company  assumed  liability  to  its  stockholders  amounting  to 
$2,100,000  (the  par  value  of  its  outstanding  stock),  and  received 
therefor  in  money,  property,  or  labor  not  more  than  $1,099,- 
118.78,  for  the  Edison  properties  were  purchased  for  $1,000,000 
par  value  of  stock  at  an  "excess  cost"  of  some  $617,819*67,  and 
the  Standard  properties  for  $550,000  par  value  of  stock  at  an 
"excess  cost"  of  not  less  than  $252,511.55,  and  $130,550  par 
value  of  stock  was  issued  as  stock  dividends. 

Defendant  Kansas  City  Electric  Light  Company  issued  $2,- 
000,000,  principal  amount,  of  its  6  per  cent  improvement  gold 
notes,  dated  May  14,  1903,  due  on  demand,  and  7  per  cent 
demand  notes,  dated  August  15,  1907,  to  the  principal  amount 
of  $1,008,795,  making  a  total  funded  debt  of  $3,008,795.  But 
the  accountants  reported  an  item  "unextinguished  funded  debt 
discount  and  expense,"  amounting  to  $215,899.91.  The  evidence 
is  not  clear  as  to  this  being  the  total  discount  and  expense  at  tlie 
time  of  issuance  of  the  notes,  nevertheless  in  incurring  the  lia- 
bility of  $3,008,795  by  issuance  of  its  notes,  at  least  $215,899.91 
less  than  the  par  value  of  these  notes  was  received ;  that  is,  the 
company  received  not  more  than  $2,792,895.09  on  the  issuance 
of  its  outstanding  notes  for  $3,008,795.  For  the  issuance  of  all 
its  stock  and  notes  outstanding,  amounting  to  $5,108,795,  defend- 
ant received  not  more  than  $3,892,013.87  in  money,  property, 
or  labor.  Amoimts  in  excess  of  $3,892,013.87  appearing  as  in- 
vestment in  plant  and  equipment  must  necessarily  have  come  from 
sources  other  than  the  proceeds  from  this  issuance  and  sale  of 
securities,  and  probably  from  the  investment  of  earnings. 

Defendant  Kansas  City  Light  &  Power  Company  was,  by  order 
of  this  Commission,  dated  January  3,  1916,  authorized  to  issue 
its  capital  stock  to  the  amount  of  $2,000  par  value,  and  by  sup- 
plemental order  K'o.  5  in  case  JTo.  810,  dated  February  19,  1916, 
Avas  authorized  to  issue  5  per  cent  first  mortgage  bonds  in  the 
principal  amount  of  $3,065,000,  and  6  per  cent  second  mortgage 
bonds  in  the  principal  amount  of  $1,917,300,  from  which  it 
appears  that  the  total  amount  of  stock  issued  by  said  defendant 
is  $2,000,  and  bonds  to  the  amount  of  $4,977,300.  Presumably, 
said  defendant  has  or  is  taking  over  all  the  properties  of  the 

Kansas  City  Electric  Light  Company  and  its  subsidiaries,  and 
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the  above  are  totals  of  stock  and  bonds  outstanding  against  the 
consolidated  properties. 

Original  Cost  to  Date: 

^'Original  cost  to  datc,'^  as  the  term  is  used  in  the  Federal 
Valuation  Act,  apparently  includes  "original  cost  of  construc- 
tion" and  "the  amount  expended  in  permanent  improvements" 
of  the  matters  enumerated  in  Smyth  v.  Ames,  supra. 

"Original  cost  to  date"  is  defined  by  a  recent  report  of  the 
Committee  on  Valuation  of  Public  Utilities  of  the  American 
Society  of  Civil  Engineers,  Proceedings  of  the  American  Society 
of  Civil  Engineers,  vol.  42,  No.  10,  p.  1752,  as  follows:  "In  the 
absence  of  any  generally  accepted  or  well-defined  legal  meaning 
of  this  term,  the  committee  has  defined  it  as  ^the  cost  of  the  origi- 
nal construction,  plus  all  charges  against  capital  propei*,  under 
approved  accounting  principles,  for  expenditures  incurred  there- 
after, and  minus  all  proper  credits  to  capital  for  the  cost  of  prop- 
erty which  has  been  disposed  of  or  otherwise  retired.' " 

This  definition  is  clearly  stated,  and  not  inconsistent  with  the 
holdings  of  courts  and  commissions. 

Defendant's  witness,  Kealy,  presented  a  report  indicating  that 
the  "original  cost  to  date"  at  February  1,  1914,  was  $7,471,- 
130.28,  supporting  it  by  detailed  schedules  in  his  exhibit,  the 
totals  of  his  summary  of  investment  by  companies  being  as  fol- 
lows: 

TABLE  NO.  1. 

Kansas  City  Electric  Company $4,731,223.07 

Sperry  Associate  Electric  Company 28,500.00 

Amerioan  Electric  Company   300,000.00 

Edison  Electric  Light  &  Power  Company  1,000,000.00 

Kansas  City  Electric  Wire  Subway  Company   204,371.90 

Argentine  Water  k  Light  Company 0 

Kansas  Cihr  Electric  Railway  Company 5,000.00 

Standard  Electric  Company   625,524.76 

Kansas  City  Heating  Company 838,553.03 

Gross  investment  all  companies    . . .  * $7,633,172.76 

Lees  unextinguished  property: 

Kansas  City  Electric  Light  Company   $605,610.20 

Standard  Electric  Light  Company 125,048.89 

Total  unextinguished   $    730,659.09 

Net  investment  of  companies $6,902,513.67 

Excess  of  current  assets  over  current  liabilities  added  as  work- 
ing capital    $    568,616.61 

Hakes  the  total  reported  in  summary $7,471,130.28 

P.U.R.1917C. 

Digitized  by  VjOOQIC 


746 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 


Commission's  accountant,  McShane,  in  exhibit  No.  8,  reports 
the  combined  investment  in  plant,  equipment,  and  franchises  of 
the  Kansas  City  Electric  Light  Company  and  its  subsidiary  com- 
panies at  December  31,  1914,  as  being  the  total  sum  of  $5,637,- 
318.77,  arriving  at  this  sum  by  subtracting  the  reserve  for  de- 
preciation, $1,570,457.87,  from  the  "investments  in  plants,  equip- 
ment, and  franchises,"  $7,207,776.64,  and  in  exhibit  Na  9  he 
reports  the  investment  in  plants,  equipment,  and  franchises,  in- 
cluding additions  during  the  year  1915,  as  the  total  of  $7,456,- 
285.37  and  reserve  for  depreciation  $1,904,649.53,  and  invest- 
ment less  depreciation  reserve  $5,551,635.84,  as  appears  in  his 
combined  balance  sheet,  exhibit  No.  9,  as  follows.  [The  exhibit 
embodied  in  table  No.  2  is  omitted.  It  shows  assets  consisting  of 
"capital  assets"  of  $5,551,635.84,  "investment  in  stocks  and 
bonds"  of  $580,454.85,  "current  assets"  of  $1,283,887.02,  "ac- 
count of  allied  companies"  of  $698,732.63,  "certificates  of  de- 
posit (cmtray^  of  $5,691.50,  "deferred  debit  items"  of  $20,- 
821.42,  and  "suspense  items"  of  $266,112.08;  and  liabilities 
consisting  of  "capital  stock"  of  $2,100,000,  "funded  debt"  of 
$3,008,795,  "current  liabilities"  of  $533,975.27,  "due  Metropoli- 
tan Street  Railway  Company,"  $240,759.45,  "consumers*  certifi- 
cates (contra^  of  $5,691.50,  "reserves"  of  $62,990.86,  and 
"surplus"  and  "profit"  of  $2,455,123.26.] 

McShane's  total  for  investments  in  plants,  equipment,  and 
franchises,  combined  properties,  is  supported  by  detailed  audits, 
his  report  of  the  individual  companies  showing  totals  as  follows : 

TABLE  NO.  3. 
McShane'g  Report  of  Inyestments  in  Plants,  Equipment,  and  Franchises. 


Company. 

Totals  at  Dec. 
31,  1914. 

Net  Addi- 
tions During 
1916. 

Totals  at  Deo*. 
31,  1915. 

Kansas  City  Elec.  Light  Co 

Eiinsas  City  Heating  Co 

Standard  Company 

$6,731,844.36 

1,166.769.75 

303,439.89 

6,732.64 

$219,418.46 
25,728.70 
3,361.57 
0 

$5,961,262.82 

1,191,488.45 

306,801.46 

Electric  Truck  Company  ....,.., 

6,732.64 

Total    

$7,207,776.64 

$248,508.73    $7,456,285.37 

The  net  additions  to  plants  for  eleven  months  in  1914  and 
twelve  months  in  1915,  as  reported  by  defendant,  have  been 
checked  by  the  Commission's  accountants  and  have  been  added  to 
Kealy's  revised  statement  of  investment  in  plant,  in  order  to 
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show  the  totak  in  plant  account  at  December  31, 1916,  so  Kealy's 
and  MeShane's  reports  of  investment  in  plants  may  be  compared 
as  follows: 

TABLE  NO.  4. 

Invettment  in  Plants,  Equipment,  and  Franchises. 

(Working  capital  not  included) 


Kealy's 
Figures. 

McShane's 
Figures. 

Difference, 

Kealy's 

Higher  Than 

McShane's. 

Investment   as   at   December    31, 
1914  

$7,522,971.27 
248,508.73 

$7,207,776.64 
248,508.73 

$315,194.63 

Additions  during  the  year  1015  . . 

0 

Investments  as   at   December   31, 
1915   ^ 

$7,771,480.00 
2,021,224.16 

$7,456,285.37 
1,904,649.53 

$315,194.63 

Depreciation  reserve 

116,574.63 

Investments   less  depreciation   re- 
serve   

$5,750,255.84 

$5,651,635.84 

$198,620.00 

[2]  The  difference  between  the  investment  in  plant,  equip- 
ment, and  franchises  reported  by  Kealy,  and  that  reported  by 
McShane,  as  at  the  date  December  31,  1915,  is  $315,194.63,  and 
is  due  mainly  to  two  items,  viz.,  "adjustments  to  depreciation  re- 
serve" and  *1)ond  discount  and  expense."  McShane  reports  a 
depreciation  reserve  balance  $116,574.63  less  than  the  correspond- 
ing balance  reported  by  Kealy,  to  which  Kealy  afterward  appar- 
ently assented.  McShane  deducted  the  unextinguished  funded 
debt  discount  and  expense,  $215,899.91,  from  investment  in 
plant,  and  transferred  it  to  suspense  account,  to  which  disposi- 
tion Kealy  raises  objection.  As  it  does  not  appear  possible  that 
the  excess  liability  assumed  in  issuing  notes  over  the  money 
actually  acquired  could  have  possibly  been  expended,  seeing  that 
defendant  did  not  receive  it,  we  think  this  amount  should  not 
appear  as  part  of  the  investment  in  plants,  equipment,  and  fran- 
chises. 

[3]  Defendant's  witness  Kealy  testified  that  the  balance  in 
reserve  for  depreciation  account  should  be  deducted  from  the  in- 
vestment, on  the  ground  that  it  has  been  recouped  from  the  pub- 
lic to  provide  for  making  renewals  when  necessary,  and  that  the 
depreciation  reserve  has  not  been  kept  as  a  fund,  but  as  an  ac- 
count only,  and  that  the  money  represented  by  the  balance  in  the 

reserve  for  depreciation  account  has  been  invested  in  the  prop- 
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erty ;  he,  however,  appeared  to  be  of  the  opinion  that  his  estimate 
of  "accrued  losses''  should  be  added  to  investment  before  deduct- 
ing depreciation  reserve,  saying  that  his  estimate  of  about  nine 
millions  (which  included  estimate  of  "accrued  losses")  should  be 
decreased  about  a  million  and  a  quarter  (his  estimate  of  balance 
in  depreciation  reserve  account). 

The  balance  in  the  reserve  for  depreciation  account  represents 
the  accumulation  of  the  reserve  for  that  purpose  which  has  not 
yet  been  used  in  making  renewals ;  thus  it  may  represent  deprecia- 
tion which  has  accrued,  but  which  has  not  yet  materialized,  and 
if,  as  in  this  case,  the  money  has  not  actually  been  set  aside  as  a 
separate  fund,  but  has  been  used  in  making  permanent  improve- 
ments, we  can  see  no  reason  for  deducting  the  balance  in  the  re- 
serve for  depreciation  account  from  investment  in  order  to  arrive 
at  "original  cost  to  date."  That  a  corporation  has  a  right  to  ac- 
cumulate a  balance  in  its  reserve  for  depreciation  account  repre- 
senting depreciation  accrued,  and  not  yet  materialized,  is  appar- 
ently recognized  in  Eailroad  Commission  v.  Cumberland  Teleph. 
&  Teleg.  Co.  212  U.  S.  414,  425,  63  L.  ed.  577,  582,  29  Sup. 
Ct.  Rep.  357,  where  the  court  said:  "That  it  was  right  to  raise 
more  money  to  pay  for  depreciation  than  was  actually  disbursed 
for  the  particular  year  there  can  be  no  doubt,  for  a  reserve  is 
necessary  in  any  business  of  this  kind,  and  so  it  might  accumu- 
late, but  to  raise  more  than  money  enough  for  the  purpose  and 
place  the  balance  to  the  credit  of  capital  upon  which  to  pay  divi- 
dends cannot  be  proper  treatment." 

The  uniform  system  of  accounting  prescribed  by  this  Commis- 
sion permits  the  setting  aside  of  the  reserve  for  depreciation  in  an 
account,  and  does  not  require  it  to  be  kept  in  a  separate  fund. 
The  moneys  corresponding  to  the  balance  in  this  account  natural- 
ly cannot  be  used  to  pay  dividends  and  thus  remain  in  the  general 
treasury  of  the  company,  and  may  be  used  to  make  additions  and 
betterments.  With  the  approval  of  this  Commission,  securities 
may  be  issued  for  the  purpose  of  reimbursing  the  treasury  for 
expenditures  made  for  additions  and  betterments.  The  company 
has  expended  the  money  represented  by  its  depreciation  reserve 
account  to  make  additions  and  betterments,  and  may  upon  au- 
thorization capitalize  it  and  reimburse  its  treasury ;  assuming  this 
done,  is  the  present  value  affected  by  the  issuance  of  securities 
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to  mmborse  the  treasury  for  money  spent  in  making  additions 
and  betterments,  the  balance  in  depreciation  reserve  account  then 
appearing  not  as  invested,  but  only  as  reserved,  the  money  being 
in  the  general  treasury  ? 

[4]  Intervener  Kansas  City,  in  its  suggestions  in  behalf  of 
Kansas  City,  argues  in  regard  to  capital  expenditures  as  follows : 

The  Edison  Company  and  the  Kansas  City  Electric  Light 
Company,  prior  to  the  alleged  purchase  of  the  Edison  Com- 
pany by  the  Kansas  City  Electric  Light  Company,  were  operated 
by  the  same  manager  and  controlled  by  the  same  oflScers.  At  the 
time  of  the  purchase  of  the  Edison  Electric  Light  Company,  in 
April,  1900,  that  company  had  outstanding  a  capital  stock  of 
$280,000  and  no  indebtedness.  The  Kansas  City  Electric  Light 
Company  acquired  the  Edison  Company  and  paid  $1,000,000  in 
stock  therefor. 

At  that  time  the  Standard  Electric  Light  Company  was  the 
apparent  owner  of  the  Kansas  properties  (Kealy's  Report,  46, 
47).  The  assets  of  that  company  at  the  time  it  was  acquired 
consisted  substantially  of  the  property  of  the  Consolidated  Elec- 
tric Light  &  Power  Company,  which  was  incorporated  with  a 
capital  stock  of  $100,000,  and  at  one  time  seems  to  have  had  an 
outstanding  bonded  indebtedness  of  about  $245,000,  all  of  which 
was  finally  retired  in  1898. 

How  much,  if  any,  of  this  $246,000  went  into  the  plant  we  do 
not  know.  But  we  do  know  that  if  there  was  a  real  indebtedness, 
and  it  was  paid  off  in  1898,  it  had  to  be  done  out  of  earnings, 
and  therefore  the  consumer  did  it. 

At  the  tinde  the  Kansas  City  Electric  Light  Company  acquired 
the  Standard  Company  it  paid  for  the  property  of  that  company 
by  issuing  $550,000  of  its  stock. 

We  find  that  the  value  of  $1,000,000  allowed  for  the  property 
of  the  Edison  Electric  Company  includes  the  following  items, 
which  are  not  entitled  to  consideration  in  the  fixing  of  rates : 

Franchises  and  patents   $  84,054.00 

Investments  in  stock  and  bonds   97,205.03 

Excess  cost  of  property  acquired    691,500.00 

Interest  and  discount 16,000.00 

We  find  the  valuation  of  the  Standard  Electric  Light  Company 
P.U.R.1917C. 
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includes  the  following  items,  which  are  not  entitled  to  considera- 
tion in  the  fixing  of  rates: 

Franchises  and  patents  $100,202.10 

Interest  and  discount  during  construction • .       19,780.00 

Excess  of  purchase  price  over  plant  account 152,731.55 

From  examination  of  the  details  of  the  accountant's  report,  it 
appears  that  the  item  of  $84,054.90  is  not  included  in  the  total 
of  investment  by  either  McShane  or  Kealy;  that  the  item  $97,- 
205.03  was  first  excluded  by  Kealy,  but  later  included  by  Mc- 
Shane, and  thereafter  added  by  Kealy  to  his  totals.  This  item 
appears  to  represent  the  difference  in  assets  and  liabilities  not 
included  in  investment  in  plant  at  the  time  of  acquisition,  and 
it  does  not  appear  proper  that  it  should  be  included  in  investment 
in  plant  account,  as  it  represented  such  a  surplus  at  the  time  of 
acquisition.  Item  $591,500  is  included  by  both  McShane  and 
Kealy,  but  is  shown  as  excess  cost  of  purchased  properties.  The 
item  of  $16,000  apparently  has  been  written  off,  and  probably 
does  not  appear  in  the  totals. 

When  the  property  of  the  Edison  Company  was  acquired  and 
the  control  of  the  Consolidated  and  the  Standard  Companies  was 
purchased  in  the  year  1900,  it  appears  that  there  was  set  up  on 
the  books  as  an  asset  $1,000,000  in  plant  account  for  the  Edison 
properties  and  $550,000  for  the  Standard.  The  excess  cost  of  the 
Edison  properties  appears  in  the  totals  shown  by  both  McShane 
and  Kealy,  but  the  excess  cost  of  the  Standard  properties  was 
written  off  in  1913,  so  does  not  appear  in  the  totals  of  investment. 
Though  defendant  followed  what  may  have  been  the  prevailing 
accoimting  practice  at  the  time  of  the  acquisition  of  these  proper- 
ties, such  excess  cost  represented  no  real  assets,  and  certainly  not 
real  additions  to  investment  in  plant,  so  the  excess  cost  should  be 
deducted  from  the  totals  of  investments  in  plant. 

Kealy's  reports  show  that  in  the  year  1900  during  the  five 
months  ending  May  31,  1900,  construction  account,  that  is,  in- 
vestment in  plant,  was  charged  with  the  expenditure  of  $1,020,- 
879.56  by  the  Kansas  City  Electric  Light  Company,  and  $550,- 
000  by  the  Standard  Electric  Light  Company,  so  evidently  when 
the  stock  was  entered  as  a  liability,  an  amount  corresponding  to 
the  par  value  thereof,  a  total  of  $1,550,000,  was  set  up  as  assets 
in  investment  in  plant  and  equipment.  The  excess  cost  of  the 
P.U.R.1917C. 
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Edison  properties  was  reported  by  McShane  as  $617,819.67,  but 
$13,159.84  was  written  off,  leaving  $604,659.83  as  the  net  excess 
cost  appearing  in  McShane's  total  of  investment,  and  as  this 
amount  does  not  represent  actual  expenditures,  it  should  be  de- 
ducted, as  well  as  the  item  $97,205.03,  previously  discussed. 

[5,  6]  Kealy  and  McShane  finaUy  agreed  as  to  McShane^s 
total  of  investment  in  plant  and  equipment,  December  31,  1915, 
with  the  exception  that  McShane  did  not  include  unextinguished 
bond  discount  and  expense,  as  already  discussed;  and,  further, 
Kealy  was  of  the  opinion  that  working  capital  to  the  amoimt  of 
some  $568,000  should  be  included  as  in  his  report,  modifying  this 
finally  to  agree  with  the  Commission's  engineers'  estimate  of 
$526,728,  cash  and  stores. 

We  think  a  proper  amount  for  working  capital  should  be  added 
to  investment  in  plant  and  equipment,  and  the  evidence  discloses 
that  the  amount  for  working  capital,  stores,  and  cash,  estimated 
by  the  Commission's  engineers  at  $526,728  for  the  combined 
properties,  and  at  $461,438  for  the  Kansas  City  Electric  Light 
Company  alone,  was  assented  to  by  defendant's  witness,  who  had 
estimated  somewhat  laiger  amounts.  These  amounts  appear  to 
us  liberal,  but  not  inconsistent  with  the  accountant's  report  on 
stores  and  excess  of  current  assets  over  current  liabilities. 

From  the  evidence  it  appears  that  the  "original  cost  to  date" 
of  the  Kansas  City  Electric  Light  Company  and  its  subsidiaries, 
including  all  of  the  electric  light,  power,  and  heating  plant  and 
equipment  owned  and  controlled  by  these  aflSliated  companies  in 
Kansas  and  Missouri,  in  and  in  the  vicinity  of  Kansas  City,  and 
including  working  capital,  aggregated  at  December  31,  1915,  not 
more  than  the  sum  of  $7,281,148.51,  with  a  balance  in  the  de- 
preciation reserve  at  that  date  of  $1,904,649.53. 

McShane  reported  the  following  balance  sheet  of  the  Kansas 
City  Electric  Light  Company  as  of  December  31,  1914  (exhibit 
3).  [The  exhibit  embodied  in  table  No.  5  is  omitted.  It  shows 
assets  consisting  of  plant  investment  less  reserve  for  depreciation 
of  $4,259,297.25,  "investments  (book  values)"  of  $971,708.71, 
^'current  assets"  of  $515,543.88,  "allied  companies  accounts"  of 
$2,186,789.44,  "deferred  debit  items"  of  $14,985.36,  and  "sus- 
pense items"  of  $282,060.08 ;  and  liabilities  of  "capital  stock" 
of  $2,100,000,  "funded  debt"  of  $3,008,795,  "accounts  payable'^ 
P.U.R.1917C. 
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of  $326,819.08,  "due  Metropolitan  Street  Railway  Company" 
$279,185.53,  "reserves"  of  $39,441.36,  and  "surplus"  of  $2,- 
475,643.75.] 

McShane  supported  his  statement  of  investment  in  plant  and 
equipment  by  an  itemized  statement  for  the  several  companies 
in  which  there  is  a  comparison  betwen  the  adjusted  book  figures 
and  the  figures  reported  by  defendant,  as  follows.  [The  com- 
parison embodied  in  table  No.  6  is  omitted.  The  book  figures 
total  $5,429,144.15,  less  "reserve  for  depreciation"  of  $1,310,- 
421.51,  or  $4,118,722.64,  and  the  figures  reported  by  defendant 
total  $6,269,094.97,  without  any  deduction  for  depreciation.] 

At  the  date  December  31,  1914,  the  investment  in  plant  and 
equipment  of  the  Kansas  City  Electric  Light  Company  alone  as 
shown  by  the  books  was  $5,959,871.41,  but  by  adjustments  which 
appear  proper,  McShane  corrected  this  book  value,  changing  it 
to  $5,731,844.36.  McShane's  total,  however,  includes»the  excess 
cost  of  the  Edison  properties,  to  the  amount  of  $604,659.83,  and 
the  item  of  $97,205.03  previously  discussed,  which  should  be  de- 
ducted, and  does  not  include  working  capital,  for  which  it  ap- 
pears reasonable  to  add  the  amount  estimated  by  the  Commis- 
sion's engineers,  $461,438. 

From  the  evidence  it  appears  that  the  "original  cost  to  date" 
of  December  31,  1914,  of  the  used  and  useful  properties  of  the 
Kansas  City  Electric  Light  Company,  including  working  capital, 
but  not  including  the  properties  of  its  subsidiaries,  was  not  more 
than  the  sum  of  $5,491,417.50,  and  the  balance  in  the  deprecia- 
tion reserve  account  at  the  same  date  was  $1,472,547.11. 
Cost  of  Reproduction: 

Estimates  of  the  cost  of  reproduction  new  and  depreciated,  of 
the  properties  of  the  Kansas  City  Electric  Light  Cwnpany  and 
its  subsidiaries,  were  presented  in  evidence  by  defendant's  wit- 
ness Kealy  in  his  "schedule  II.  the  cost  to  reproduce  and  present 
value  of  the  physical  property"  "cost  new,"  $7,265,271.79,  and 
"present  value"  $6,129,605.06,  as  at  the  date  February  1,  1914. 
This  witness  divided  his  estimates  as  to  property  located  in  Mis- 
i=5ouri  and  Kansas  as  follows: 

In  Missouri,  "cost  new"     $5,847,008.80 

"present  value**    5.011,683.72 

In  Kansas      "cost  new"     1.418,262.99 

"present  value*'     1,117,921.34 

P.U.R.1017C. 
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Estimates  of  the  cost  of  reproduction  of  these  same  combined 
properties  were  presented  by  Baldwin  and  Morrow,  engineers  in 
the  employ  of  the  Commission,  whose  estimates,  excluding  prop- 
erty not  used  and  useful,  showed  totals,  "reproduction  cost"  $6,- 
994,978,  and  "present  value'*  $5,703,802.  Comparisons  of  these 
estimates  classified  by  primary  accounts  are  shouTi  in  the  follow- 
ing tables.  [The  tables  which  give  the  cost  of  the  plant  by  items 
are  omitted.  Table  No.  7  gives  the  "reproduction  cost  new"  by 
the  "Commission  engineers  December  1,  1914,"  as  a  total  of 
$6,994,978,  and  as  $7,054,499  including  property  not  used  or 
useful,  and  by  the  "Company  engineers  February  1,  1914,"  as  a 
total  of  $7,265,271.79.  Table  No.  8  gives  the  "reproduction  cost, 
depreciated"  by  the  "Commission  engineers  December  1,  1914," 
as  a  total  of  $5,703,802,  and  as  $5,745,202  including  property 
not  used  or  useful,  and  by  the  "Company  engineers  February  1, 
1914,"  as  a  total  of  $6,129,605.06.] 

The  above  estimates  of  the  cost  of  reproduction  new  and  in 
present  condition  were  prepared  in  the  usual  manner  by  applying 
to  the  items  of  a  complete  inventory  unit  prices  (including  con- 
tractor's profit  or  piecemeal  construction)  determined  from  re- 
liable sources,  and  adding  thereto  overhead  percentages  for  such 
items  as  interest  during  construction,  engineering,  etc.,  Kealy 
using  10  per  cent  overhead  on  all  accounts,  and  Baldwin  and 
Morrow  using  17  per  cent  overhead  on  land  and  13  per  cent  (in 
addition  to  5  per  cent  architect's  fees)  on  buildings,  and  16  per 
cent  on  the  equipment  and  distribution  system  (accounts  3  tc 
10).  Defendant's  representatives  prepared  and  filed  a  detailed 
classified  inventory  of  the  properties,  which  was  checked  by  the 
Commission's  engineers,  with  the  exception  that  the  distribution 
system  was  checked  in  part  only.  The  inventory  was  found  to  be 
correct,  and  there  was  no  disagreement  as  to  the  items  and  quan- 
tities in  the  inventory,  except  that  the  Conmiission's  engineers- 
classed  some  land  and  secondhand  equipment  as  not  used  and 
useful,  estimating  it  at  $59,521,  "reproduction  cost"  and  depreci- 
ated to  present  condition  $41,400.  Examination  of  the  calcula 
tions  of  the  Commission's  engineers  discloses  an  error  amotmting 
with  the  corresponding  overhead  charges  to  $31,320  in  the  de- 
preoiated  cost  of  conduits,  which  should  be  added  to  the  total  of 

the  depreciated  cost  reported  by  the  Commission's  engineers.  The 
P.U.R.1917C.  48 
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reports  of  the  engineers  are  on  different  dates, — that  of  defend- 
ant being  as  of  February  1,  19 14,  and  that  of  the  Commission's 
engineers  as  of  December  1,  1914.  The  capital  additi(Mis  for 
eleven  months  of  1914  were  $360,611.62,  and  for  the  year  1915 
were  $244,775.03,  and  these  should  naturally  be  considered  in 
bringing  the  estimates  down  to  the  date  December  31,  1915,  but 
defendant's  witness  included  in  his  estimates  $128,142.85  of 
such  additions  appraised  as  in  place.  So,  $477,243.80  should  be 
added  to  estimates  of  the  company's  engineers  to  bring  their  esti- 
mates to  the  date  December  31,  1915. 

The  capital  additions  for  December,  1914,  were  not  reported, 
but  they  would  probably  approximate  an  estimate  of  $25,000, 
and  this  and  the  capital  additions  for  the  year  1915  should  be 
added  to  the  estimates  of  the  Commission's  engineers  to  bring 
their  estimates  to  the  date  December  31,  1915. 

The  result  of  the  corrections  indicated  is  to  increase  the  esti- 
mates of  the  cost  of  reproduction  of  the  <3ombined  properties  to 
the  following  as  of  date  December  31,  1915,  including  an  esti- 
mated amount  of  $25,000  for  December,  1914,  additions  in  con- 
nection with  the  Commission's  engineers'  report  not  separately 
reported : 

Estimates  of  the  cost  of  reproduction  new  of  the  properties  of  the  Kansas 
Cil^  Electric  Light  Company  and  its  subsidiaries,  including  net  capital  ad- 
ditions since  the  date  of  appraisal,  as  of  date  December  31,  191o. 

By  company's  engineers  $7,742^515.59 

By  Commission's  engineers 7,264,753.03 

Difference     $   477,762.56 

Comparison  of  corresponding  estimates  of  cost  of  reproduction  depreciated 
at  December  31,  1915,  are: 

By  company's  engineers   $6,450,915.69 

By  Commission's  engineers 5,973,577.03 

Difference     $   477,338.56 

The  difference  in  these  estimates  is  due  mainly  to  brokerage 
and  bond  discount  included  by  company,  and  not  by  Commis- 
sion's engineers,  $388,210.11;  and  to  depreciation  of  overhead 
charges  by  Commission's  engineers,  and  not  by  company,  $119,- 
773.  These  are  not  great  differences  in  estimates  of  the  cost  of 
reproducing  such  extensive  and  complicated  properties. 

[7]  Defendant  contends  for  an  allowance  of  brokerage  and 

bond  discount  estimated  by  its  witness  at  $388,210.11  (7^  per 

cent  of  physical  cost  otherwise  estimated).  The  issue  here  is, 
P.U.R.1917C. 
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Should  an  estimated  amount  for  brokerage  and  bond  discount  be 
included  in  estimates  of  the  cost  of  reproduction?  Such  inclu- 
aion  would  result  in  capitalizing  brokerage  and  bond  discount, 
which  is  money  not  received  on  the  issuance  of  bonds,  rather  than 
amortizing  it  from  income. 

We  are  not  inclined  to  make  such  an  allowance  in  the  engineers' 
estimates,  for  the  reasons  stated  in  the  case  Ee  Kansas  Citj,  C. 
C.  &  St  J.  R.  Co.  2  Mo.  P.  S.  C.  R.  51,  60. 

[8]  Defendant  contends  that  overhead  charges  should  not  be 
depreciated  to  arrive  at  the  cost  of  reproduction  less  depreciation. 
Defendant's  witness  did  not  depreciate  the  10  per  cent  overhead 
charges  estimated  by  him,  the  Commission's  engineers  did  not 
depreciate  the  17  per  cent  overhead  charges  on  land,  but  did  de- 
preciate the  13  per  cent  on  buildings  and  the  16  per  cent  on  all 
other  property  in  their  estimates  in  proportion  to  the  depreciation 
of  construction  cost. 

Whitten  in  his  work,  Valuation  of  Public  Service  Corpora- 
tions, vol.  1,  pp.  353  et  seq.,  published  in  1912,  says: 

"In  a  majority  of  the  recorded  appraisals,  overhead  charges 
have  not  been  depreciated  in  estimates  of  reproduction  cost  less 
depreciation.  It  has  been  assumed  that  these  elements  do  not 
depreciate  with  the  structures.     .     .     • 

*The  uniform  practice  of  the  Wisconsin  Railroad  Commission 
in  its  pubUc  utility  appraisals  has  been  to  depreciate  overhead 
charges,  with  the  depreciable  property.  This  rule  was  also  fol- 
lowed in  the  Chicago  street  railway  appraisals.  In  the  appraisals 
made  by  the  New  York  Public  Service  Commission  for  the  first 
district,  interest  and  taxes  during  construction  and  promotion 
expenses  have  not  been  depreciated,  but  all  other  overhead  charges 
have  been  depreciated  with  the  depreciable  property." 

And  the  same  author,  in  vol.  2,  p.  1116,  published  in  1914, 
cites  a  report  on  electrical  properties  in  Chicago  giving  reasons 
for  not  depreciating  overhead  charges,  and  cites  Re  Berlin  Elec- 
tric Light  Co.  3  N".  H.  P.  S.  C.  R.  174,  which,  referring  to  items 
of  overhead  cost,  reads  in  part  as  follows:  "That  they  should 
be  subject  to  depreciation  does  not  seem  to  require  argument." 

And  he  further  cites  the  report  in  the  valuation  of  the  Toronto 
Street  Railways,  which  in  part  reads  as  follows:  "Legal  ex- 
penses, carrying  charges,  and  incidentals  have  not  been  depreci- 
P.U.R.1917C. 
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ated,  since  when  any  rehabilitation  of  the -property  takes  place 
this  -would  be  done  without  incurring  any  carrying  charges  or 
legal  expenses,  as  such  expenses  incurred  in  connection  with  re- 
newals would  be  charged  to  operation." 

The  Oregon  Public  Service  Commission,  in  estimating  the 
accrued  depreciation  of  an  electric  company  in  a  valuation  for 
rate  making,  included  such  proportions  of  the  overhead  items  for 
cost  as  would  necessarily  be  gone  simultaneously  with  the  physi- 
cal properties  to  which  they  relate.  Campbell  v.  Hood  River  Gas 
&  E.  Co.  P.U.R.1915D,  855. 

The  California  Railroad  Commission  in  the  case  Re  Los  An- 
geles, P.U.R.1916F,  593,  654,  discusses  the  depreciation  of  over- 
heads as  follows :  "On  the  question  of  the  depreciation  of  over- 
heads I  am  inclined  to  agree  with  the  contentions  of  the  city.  Mr. 
Sachse  has  testified  that  in  his  opinion  all  such  overhead  expenses 
as  would  disappear  gradually  and  simultaneously  with  the  va- 
rious units  of  the  plant  to  which  they  obtain  should  be  depreci- 
ated, and  it  is  clear  that  only  on  account  of  practical  difficulties 
did  he  come  to  the  conclusion  of  assuming  the  value  of  all  over- 
head expenditures  as  equal  to  their  reproduction  cost.  I  do  not 
underestimate  these  difficulties,  but  I  do  not  believe  that  they  are 
insurmountable,  and  while  it  is  true  that  absolute  exactness  is  not 
obtainable,  the  best  possible  effort  should  nevertheless  be  made  to 
distinguish  between  such  overhead  items  as  may  probably  be  sub- 
ject to  depreciation  and  such  as  may  not.  I  have  made  such  an 
estimate,  and  I  am  convinced  that,  with  the  evidence  and  all  other 
data  available,  this  estimate  arrives  at  the  best  conclusion  that 
can  be  reached." 

Overhead  charges  in  so  far  as  they  are  proper  in  an  estimate  of 

the  cost  of  reproduction  represent  tangible  items  of  cost  as  actual 

as  other  items  of  cost,  and,  to  the  extent  to  which  such  overhead 

items  attach  directly  to  units  of  plant,  should  be  depreciated  in 

proportion  thereto.    In  these  cases  there  is  no  evidence,  beyond 

the  conflicting  opinions  of  defendant's  and  the  Commission's 

engineers,  bearing  upon  depreciation  of  overheads,  so  we  are  not 

inclined  to  correct  the  appraisal  of  either  for  depreciation  of 

overheads,  though  w^e  are  satisfied  that  a  large  part  of  the  pver- 

head  charges  do  actually  depreciate  and  finally  disappear,  being 
P.U.R.1917C. 
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attached  directly  to  units  of  plant,  even  though  estimated  as  per- 
centages of  construction  cost. 

Defendant's  witness  did  not  report  the  value  of  the  property 
owned  by  defendant  Kansas  City  Electric  Light  Company,  sepa- 
rated frcttn  that  of  its  subsidiaries.  This,  however,  was  reported 
by  the  Ocwnmission's  engineers,  who  estimated  the  reproduction 
cost  of  the  property  of  the  Kansas  City  Electric  Light  Company 
at  the  date  December  1,  1914,  omitting  property  not  used  and 
useful,  at  $5,671,485,  and  the  cost  of  reproduction  less  deprecia- 
tion at  $4,621,410,  as  shown  in  the  following  summaries  from 
Commission's  exhibit  No.  1.  [The  summaries  contained  in  tables 
Nos.  9  and  10  are  omitted.] 

As  previously  discussed,  the  above  estimates  should  be  cor- 
rected by  adding  $31,320  to  the  depreciated  cost  on  account  of  an 
error  in  calculation  of  cost  of  underground  distribution  system. 

[9]  Some  of  the  imit  prices  used  by  the  engineers  are  aver- 
ages of  prices  for  five  years  prior  to  the  date  of  their  estimates, 
and  the  attempt  has  apparently  been  made  to  find  from  vouchers 
the  actual  recent  unit  prices  to  apply  in  these  estimates,  as  the 
Commission's  engineers  stated  ^^the  base  price  used  on  copper 
wire  is  an  average  of  the  base  price  for  the  last  five  years,"  and 
defendant's  witness  testified  that  if  the  appraisal  was  made  as  of 
1916,  instead  of  1914,  both  appraisals  would  be  from  25  to  30 
per  cent  greater,  on  account  of  higher  prices  for  material  and 
labor. 

Q.  You  stated  this  appraisal  was  made  as  of  February  1st? 

A.  1914,  yes,  sir. 

Q.  1914.  I  will  get  you  to  state  to  the  Commission  what  in 
your  judgment  would  be  the  difference  in  the  appraisal  as  of 
February  1,  1914,  and  February  1,  1916 ;  the  physical  values  of 
the  proi>erty? 

A.  Well,  we  agreed  with  the  Commission's  engineers  as  to  De- 
cember 81,  1914,  with  the  exception  of  the  item  of  bond  discount. 
I  think  other  than  that  question,  there  was  a  difference  of  per- 
haps $50,000  in  our  figures,  and  the  total  cost  new  was  $7,000,- 
000.  The  only  other  difference  in  the  depreciated  value  was  that 
we  didn't  depreciate  underground  conduits.  The  Commission's 
engineers  depreciated  overhead  percentages,  and  I  think  they 
P.U.R.1917C. 
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should  not  have,  and  the  reason  for  that  is,  in  determining  our 
depreciation  reserve,  nothing  was  included  therein  for  overhead 
charges;  so,  if  they  depreciate  them  in  the  appraisal,  they  must 
permit  us  to  set  aside  in  a  depreciation  fund  the  reserve  to  cover 
that  depreciation.  With  those  two  exceptions  we  were  in  sub- 
stantial agreement  on  December  31,  1914.  During  the  last  year^ 
because  of  the  lack  of  power,  we  haven't  ext^ided  our  lines,  and 
the  capital  charges  have  therefore  been  at  a  minimum,  but  I 
think  it  represented  about  two  hundred  or  two  hundred  and  fifty 
thousand  dollars  last  year. 

Mr.  Lucas:  Would  there  be  any  difference  in  the  cost  of  new 
construction  February  1,  1916,  and  February  1,  1914,  and,  if 
so,  tell  the  Commission. 

A.  I  think  it  is  very  fortunate  for  the  people  of  Kansas  City^ 
if  the  capitalization  rates  are  going  to  be  based  on  the  cost  of 
reproduction,  that  this  appraisal  was  made  a  year  ago,  and  that 
the  Commission's  appraisal  was  made  perhaps  a  year  ago,  and  X 
don't  know  of  anything  that  has  tended  to  convince  me  of  one 
of  the  fallacies  of  the  cost  of  reproduction  unless  the  premises 
are  very  carefully  considered,  than  the  conditions  that  have  pre- 
vailed in  the  last  year.  In  determining,  for  instance,  the  price 
of  copper,  in  the  appraisal  we  used  a  weighted  average  trend 
price  during  the  period  in  which  the  copper  of  this  company  was 
acquired.  That  brought  us  around  14^  or  15  cents.  Since  then 
copper  has  gone  up  to  24  cents,  and  they  say  it  will  be  30  cents 
within  the  next  thirty  days,  and  we  have  millions  of  pounds  of 
copper.  Steel  has  gone  up  from  $55,  the  lowest  it  has  been  in 
fifteen  years,  a  year  ago,  up  to  now  it  is  the  highest  it  has  ever 
been,  if  you  can  buy  it.  Poles  have  gone  up.  Labor  has  gone  up. 
One  of  the  discouraging — the  only  discouraging  feature  in  busi- 
ness conditions  that  I  found  East  was  the  shortage  of  labor. 
Labor  which  has  always  been  a  dollar  in  the  East  is  now  being 
paid  $2.10,  and  it  will  shortly  be  the  situation  in  the  West  Im- 
migration has  ceased;  a  large  number  of  immigrants  have  re- 
turned, so  if  this  appraisal,  the  cost  to  reproduce,  was  made  to-day, 
having  in  mind  that  this  electric  property,  having  in  mind  most 
of  the  value  of  which  is  in  copper  or  machines  mad^  of  copper 
or  steel,  the  price  would  be  at  least  26  or  30  per  cent  higher  than 

returned  either  in  the  Commission's  report  or  our  own. 
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Q.  So,  if  I  understand  you  correctly,  you  state  to  the  Com- 
mission that  it  is  fortunate  that  the  appraisal  was  made  a  year 
ago  instead  of  being  made  now,  so  far  asihe  physical  Talue  of 
reproduction  is  concerned  ? 

A.  Yes,  sir.  The  best  illustration  of  that  is,  we  are  taking 
down  old  scrap  copper  wire  and  selling  it  for  5  cents  a  pound  more 
than  we  bought  it  for  four  years  ago.  We  are  selling  scrap  cop- 
per for  18  cents  to-day,  scraping  up  our  yards. 

We  believe  that  some  consideration  should  be  given  to  the  re- 
cent increases  in  prices  in  arriving  at  value  from  consideration 
of  the  estimates  of  the  cost  of  reproduction,  though  not  to  the  ex- 
tent of  using  abnormal  recent  prices. 

Defendant's  witness  also  called  attention  to  the  fact  that  no 
promoter's  profit  is  included  in  either  appraisal.  We  are  not  in- 
formed as  to  whether  any  promoter's  profit  was  actually  incurred 
as  cost  to  defendant.  The  same  witness  agreed  with  the  amounts 
as  allowed  for  working  capital  in  the  estimates  of  the  engineers 
of  the  Commission.  Consideration  of  the  evidence  as  to  cost  of 
reproduction  convinces  us  that  the  property  of  the  Kansas  City 
Electric  Light  Company  and  its  subsidiaries  could  be  reproduced 
new  as  of  the  date  December  31,  1915,  for  the  amounts  estimated 
by  the  Commission's  engineers,  with  the  correction  hereinbefore 
indicated ;  that  is,  for  the  sum  of  $7,265,000,  and  that  the  cost  of 
reproduction  depreciated  to  present  condition  would  not  exceed 
$5,975,000.  Similarly,  we  believe  the  property  of  the  Kansas 
City  Electric  Light  Company  alone  could  be  reproduced  new  at 
the  date  December  1,  1914,  for  $5,693,000,  and  depreciated  to 
present  condition  for  $4,674,000. 
Market  Value  of  Stocks  and  Bonds: 

[10]  The  market  value  of  stocks' and  bonds  does  not  appear 

in  evidence,  defendant's  stock  and  some  of  its  notes  being  held 

by  the  holding  company,  and  there  being  no  evidence  as  to  its 

market  value.     Defendant,  however,  reported  "the  fair  market 

value,  exclusive  of  franchise  value,  $9,000,000 ;"  this  appearing 

to  be  the  judgment  of  defendant's  special  representative,  as  "that 

sum  at  which  a  fair  buyer  would  buy  and  a  fair  owner  would 

sell,  both  being  willing  to  deal  at  a  fair  price."    "Irrespective  of 

franchise  value,  something  should  be  added  for  this  additional 
P.U.R.1917C. 
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element^^  This  opinion  as  to  the  fair  market  value  is  of  little 
aid  in  determining  present  valu^  as  we  are  unable  to  arrive  at  a 
basis  for  estimating  market  value  in  this  way  from  the  facts  in 
evidence. 

The  properties  of  defendant  and  its  subsidiaries  appear  to  have 
been  assessed  at  $2^975,420,  and,  assuming  that  they  were  as* 
sessed  at  40  per  cent  of  value,  this  would  indicate  a  value  of 
$7,438,550  on  the  assessment  basis.  However,  $650,000  of  the 
total  assessment  appears  to  be  assessed  in  the  state  of  Kansas, 
and  the  evidence  is  that  the  assessment  is  fully  100  per  cent  on 
property  in  that  state.  So,  on  the  assumption,  though  the  evi- 
dence does  not  clearly  disclose  it,  that  defendant's  property  is 
assessed  at  40  per  cent  in  Missouri  and  100  per  cent  in  Kansas, 
the  value  determined  from  the  assessment  would  be  $5,813,550 
in  Missouri,  $650,000  in  Kansas,  or  a  total  of  $6,463,560. 
Intangible  Valiie: 

[11]  Witnesses  for  the  Comimission  included  no  allowance, 
nor  estimate  as  to  intangible  value,  nor  did  they  take  into  account 
the  fact  that  the  plant  was  in  sucessful  operation,  but  evidently 
estimated  the  cost  of  reproducing  the  property  as  they  foimd  it. 
Defendant's  witness  Kealy,  in  connection  with  his  estimate  of  the 
cost  of  reproduction,  in  addition  to  estimating  "the  cost  to  repro- 
duce the  physical  property,"  included  estimates  of  "the  cost  of 
attaching  business,"  $1,050,738.05,  and  "plant  development  ex- 
pense," $525,912.88,  estimating  "the  cost  of  attaching  business" 
by  using  operating  expense  accounts  connected  therewith,  such  a3 
advertising,  sales  of  electrical  supplies,  display  expense,  house 
wiring,  etc.,  together  with  the  corresponding  increase  in  the  num- 
ber of  lighting  consumers,  and  in  kilowatts  of  power  load  for 
three  years  ending  May  31,-1913,  resulting  in  the  calculation  of 
the  cost  per  lighting  consumer  $15.40,  the  cost  per  kilowatt  of 
power  load  $6.28;  The  plant  development  expense  is  an  estimate 
of  the  expenses  of  changes  based  on  a  study  of  three  years,  1911 
to  1913.  There  appears  no  question  that  the  amounts  estimated 
as  cost  of  attaching  business  have  been  included  as  operating  ex- 
penses, and  the  question  arises.  Having  counted  them  as  operating 
expenditures,  can  they  now  be  valued  as  intangibles  ?  Defend- 
ant's witness  Kealy,  in  his  testimony,  argues  for  the  allowance 

of  these  estimates  as  part  of  the  cost  of  reproduction,  as  follows  • 
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"Now  it  may  be  argued,  and  frequently  is  stated,  well,  of  course, 
those  things  happen  but  they  have  been  charged  to  operating  ex- 
penses, and  therefore  yon  can't  expect  to  haye  them  capitalized. 
That  is  true  of  any  legitimate  capital  charge.  You  might  charge 
the  whole  cost  of  a  building  to  operation^  whereas,  it  is  properly 
a  capital  charge,  and  the  answer  to  it  is,  after  charging  it  to 
<^eration,  if  you  have  earned  a  fair  return,  and  taken  out  a  fair 
profit,  yon  certainly  can't  expect  to  now  have  the  public  pay  in- 
terest on  it,  and  that  is  why  we  have  included  an  estimate  as  to 
the  actual  returns  of  the  property  on  both  a  7  and  8  per  cent 
basis,  because,  after  charging  those  tilings  to  operation,  if  the  com- 
pany has  made  a  fair  return,  it  should  not  be  permitted  to  capital- 
ize them,  but  if,  through  mistakes  of  bookkeeping,  it  ha^  charged 
them  to  operation,  and  as  a  result  of  charging  them  to  operation 
the  balance  has  not  represented  a  fair  return  on  the  investment, 
then  I  think  the  investors  are  entitled  to  it.  I  don't  care  to  elabo- 
rate (m  the  theory  of  going  value.  We  would  be  here  a  week  on 
that,  but  I  might  ask  leave  of  the  Commission  to  submit  later  a 
list  of  prominent  cases  in  which  such  an  element  has  been  allowed 
by  the  supreme  court  and  various  state  ccwnmissions." 

In  connection  with  the  foregoing  argument  of  defendant's  wit- 
ness, it  does  not  appear  that  defendant  has  failed  to  make  a  rea- 
sonable return  upon  investment,  as  discussed  hereinafter. 

[12]  "Plant  development  expenses"  appears  to  be  an  estimate 
of  the  cost  of  reproducing  superseded  or  obsolete  property,  for  all 
of  the  existing  property  appears  to  have  been  included  in  the  in- 
ventory and  estimates  of  the  cost  of  reproduction.  If  renewals 
have  been  properly  entered  in  defendant's  plant  and  depreciation 
reserve  accounts,  doubtless  all  expenses  of  changes  or  plant  de- 
velopment expense  have  been  recouped,  or  can  be  charged  to  de- 
preciation reserve  account. 

[13]  In  his  summary,  "the  actual  investment  of  property  and 
the  net  returns  had  thereon,"  in  addition  to  the  "cost  new  of  ex- 
isting property,"  defendant's  witness  estimates  the  accrued  loss 
at  $1,851,491.14,  basing  this  upon  a  calculation  shown  in  sched- 
ule 6,  table  1,  exhibit  2,  which  purports  to  show  the  surplus  or 
deficit  each  year  from  1882  to  January  31,  1914,  by  comparison 
of  the  net  earnings  less  amounts  set  aside  as  depreciation,  called 
"net  earnings,"  with  the  calculated  return  at  8  per  cent  a  year 
P.U.R.1917C. 
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on  the  amount  in  plant  account,  easily  and  stores  account,  and  for 
six  months  onto  the  additions  to  plant,  cash,  and  stores  accoimt 
during  the  year.  This  table  shows  a  deficit  in  the  first  eleven 
months'  operation  ending  December  31,  1882,  of  $2,876.37,  but 
for  the  next  twenty-two  years,  1883  to  1905,  an  accumulated  sur- 
plus over  the  assumed  8  per  cent  return,  which  reached  a  maxi- 
mum of  $502,281.75  at  the  date  May  31,  1900,  decreasing  there- 
after to  $133,609.83  at  May  31,  1905,  and  for  years  following 
that  date  deficits  accumidating  till  the  accumulated  deficit  reached 
$1,851,491.14  at  January  31,  1914.  In  this  table  the  accumu- 
lated surplus  began  to  decrease  in  the  year  1901  at  the  time  the 
plant  account  was  $2,205,826.47,  whereas,  a  year  previous,  May 
31,  1900,  the  plant  account  was  $634,948.93.  This  was  the  time 
that  a  million  dollars  of  stock  was  issued  for  purchase  of  the  Edi- 
son property  a,t  an  excess  cost  of  at  least  $591,500,  and  the 
Standard  properties  were  purchased  by  the  issuance  of  $550,000 
of  capital  stock,  which  was  later  written  oflF.  During  the  year 
ending  May  31,  1900,  over  a  million  and  a  half  dollars  was 
added  to  capital  account,  practically  all  of  which  came  from 
setting  up  in  plant  accoimt  assets  equal  to  the  par  value  of  the 
stock  issued  to  purchase  the  Edison  and  Standard  properties. 
So  the  table  as  reported  is  incorrect  as  to  statement  of  the  actual 
investment  in  plant  at  the  date  May  31,  1901,  and  thereafter  by 
at  least  $600,000,  and  probably  considerably  more.  Making  this 
correction  in  plant  account  would  have  considerable  effect  in 
reducing  the  deficit  calculated  in  this  table.  To  determine  wheth- 
er defendant  has  sustained  a  deficit  below  a  6  per  cent  return 
annually  during  its  life,  we  have  taken  the  figures  presented  in 
the  table  just  above  discussed  and  deducted  from  the  plant  ac- 
count, as  reported  therein  for  the  excess  cost  of  the  Edison  prop- 
erties, $591,500,  and  made  all  the  other  calculations  in  the  same 
way,  and  find  that  operation  from  February  1,  1882,  to  January 
31,  1914,  has  produced  earnings  sufficient  to  provide  a  6  per  cent 
return  annually  on  the  investment  in  plant,  stores,  and  cash,  and 
in. addition  thereto  sufficient  to  accumulate  a  surplus  at  January 
31,  1914,  of  some  $262,000,  besides  amoimts  used  to  write  off 
obsolete  property  and  set  aside  as  depreciation  reserve. 

Taking  the  company's  investment  to  December  31,  1914,  as 
corrected  by  the  Commission's  accountant,  and  using  Kealy's 
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investment  for  the  Standard  and  Heating  companies^  assuming 
that  the  working  capital  at  December  31^  1914^  is  the  same  as  that 
reported  by  Kealy  for  January  31,  1914,  adding  11/12  of  the 
net  earnings  for  the  calendar  year  1914,  and  using  a  6  per  cent 
rate  of  return,  we  find  the  combined  properties  accumulated  a 
surplus  over  a  6  per  cent  rate  of  return  on  the  revised  investment 
to  December  31,  1914,  of  over  $484,000.  According  to  either 
calculation,  the  company  has  not  accumulated  a  deficit  from  c^r- 
ations  below  a  6  per  cent  rate  of  return  on  investment  from  1882 
to  December  31,  1914. 

The  table  as  presented  by  defendant's  witness  shows  no  evi- 
dence of  "early  losses,"  the  surplus  accumulating  above  an  8  per 
cent  return  growing  for  the  first  eighteen  years,  and  our  calcula- 
tions show  a  surplus  over  a  6  per  cent  return  for  the  whole  period 
of  some  thirty-two  years,  neglecting  the  effect  of  defendant  set- 
ting up  $550,000  as  an  asset  for  the  Standard  properties  on  pur- 
chase, and  later  writing  this  amount  off  as  obsolete  property.  The 
Commission's  accountants  reported  an  actual  surplus,  that  is, 
assets  over  liabilities  of  $2,063,943.50,  as  at  December  31,  1914, 
and  a  surplus  of  $2,455,123.26,  as  at  December  31,  1915,  for 
the  combined  properties  of  defendant  and  its  subsidiaries. 

[14]  With  evidence  as  to  "the  cost  of  establishing  business," 
"plant  development  expense,"  and  "accrued  losses"  substantially 
as  discussed,  defendant  contends  for  a  large  allowance  for  in- 
tangibles, or  what  is  generally  called  "going  value,"  citing  among 
other  cases,  Commercial  Club  v.  Terre  Haute  Waterworks  Co. 
(Ind.)  P.TJ.R.1916B,  180,  198,  in  which,  referring  to  the  Osh- 
kosh  Case,  161  Wis.  122,  L.R.A.1916F,  592,  P.U.R.1915D, 
336,  152  N.  W.  859,  and  the  Des  Moines  Gas  Case,  238  U.  S. 
153,  59  L.  ed.  1244,  P.U.R.1915D,  577,  35  Sup.  Ct.  Rep.  811, 
the  following  language  is  used: 

"The  Wisconsin  cases  are  cited  for  the  reason  that  our  law  is 
very  largely  taken  from  the  Wisconsin  statute.  The  considera- 
tion given  to  the  statute  by  the  courts  of  that  state  has  a  peculiar 
and  persuasive  weight.  The  decision  of  the  Supreme  Court  of 
tjie  United  States  is  cited  because  that  court  is  the  highest  tri- 
bimal  to  which  this  question  may  be  referred.     Its  conclusions 

are  binding  upon  every  state. 
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"These  two  recent  decisions  very  clearly  require  that  going 
value  be  given  consideration  in  rate-making  cases. 

"Thisre  can  be  but  little  c<»nplaint  from  either  of  Ae  litigants 
if  the  going  value  of  the  Terre  Haute  Waterworks  Company  is 
estimated  at  $80,000." 

Intervener  Kansas  City  contends,  "as  stated  in  our  original 
suggestions,  we  do  not  believe  that  intangibles  should  be  loaded 
upon  the  physical  value,  when  the  history  of  the  enterprise  has 
shown  it  to  have  been  profitable,"  and  supports  this  position  with 
interesting  citations,  including  the  Springfield  Case  before  the 
Illinois  Commission  (Springfield  v.  Springfield  Gas  &  E.  Co. 
P.U.R.1916C,  281)  and  the  East  Bakersfield  Case  before  the 
California  Commission  (East  Bakersfield  Improv.  Asso.  v.  San 
Joaquin  Light  &  P.  Corp.  1916C,  830),  both  of  them  apparently 
well-reasoned  and  amply  supported  cases. 

This  Commission  has  been  called  upon  to  consider  ^'going 
value"  and  intangibles  in  nearly  all  the  valuation  cases  present- 
ed, and  we  have  generally  declined  to  set  out  a  separate  and 
distinct  amount  as  representing  intangible  or  going  value,  but 
have  attempted  to  find  a  fair  present  value,  upon  consideration 
of  all  relevant  matters,  such  as  those  enumerated  in  Smyth  v. 
Ames,  supra,  and  any  other  matters  brought  to  our  attention 
having  bearing  upon  value,  and,  when  the  proof  so  shows,  con- 
sidering the  public  utility  in  successful  operation.  McGregor- 
Noe  Hardware  Co.  v.  Springfield  Gas  &  E.  Co.  1  Mo.  P.  S.  C. 
R.  468 ;  Weaver  v.  Kirksville  Light,  Power  &  Ice  Co.  1  Mo.  P. 
S.  C.  R-  564;  Meek  v.  Consumers  Electric  Light  &  P.  Co.  2 
Mo.  P.  S.  C.  R.  122 ;  Simms  v.  Columbia  Teleph.  Co.  2  Mo. 
Pi  S.  C.  R.  256;  Commercial  Club  v.  Missouri  Public  Utilities 
Co.  2  Mo.  P.  S.  C.  R.  311 ;  Re  Southwestern  Teleg.  &  Teleph. 
Co.  2  Mo.  P.  S.  C.  R.  492 ;  Re  Missouri  Southern  R.  Co.  3  Mo. 
P.  S.  C.  R.  1 ;  Pine  Lawn  v.  West  St.  Louis  Water  &  Light  Co. 
4  Mo.  P.  S.  C.  R.-161. 

The  decision  of  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153, 
59  L.  ed.  1244,  P.U.R.1915D,  577,  584,  589,  35  Sup.  Ct.  Rep. 
811,  appears  controlling  as  to  valuing  the  plant  as  in  successful 
operation  being  the  consideration  going  value  deserves,  for  Mr. 
Justice  Day,  speaking  for  the  court,  said:     "That  'good  wiir 
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in  the  sense  in  which  that  term  is  generally  used  as  indicating 
that  element  of  value  which  inheres  in  the  fixed  and  favorable 
consideration  of  customers,  arising  from  an  established  and  well- 
known  and  well-conducted  business,  has  no  place  in  the  fixing 
of  valuation  for  the  purpose  of  rate  making  of  public  service 
corporations  of  this  character,  was  established  in  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  60,  52  L.  ed.  382,  899,  48 
L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034. 
^oing  value'  or  'going  concern  value,'  i.  e.,  the  value  which  in- 
heres in  a  plant  where  its  business  is  established,  as  distin- 
guished from  one  which  has  yet  to  establish  its  business,  has 
been  the  subject  of  much  discussion  in  rate-making  cases  before 
the  courts  and  commissions.  Many  of  those  cases  are  collected 
in  Whitten  on  Valuation  of  Public  Service*  Corporations,  §§ 
550-569,  and  the  supplement  to  the  same  work,  §§  1350-1385. 
That  there  is  an  element  of  value  in  an  assembled  and  estab- 
lished plant  doing  business  and  earning  money,  over  one  not 
thus  advanced,  is  self-evident.  This  element  of  value  is  a  prop- 
erty right,  and  should  be  considered  in  determining  the  value  of 
the  property,  upon  which  the  owner  has  a  right  to  make  a  fair 
return  when  the  same  is  privately  owned  although  dedicated 
to  public  use.  Eacli  case  must  be  controlled  by  its  own  circum- 
stances, and  the  actual  question  here  is:  In  view  of  the  facts 
found,  and  the  method  of  valuation  used  by  him,  did  the  master 
sufficiently  include  this  element  in  determining  the  value  of  the 
property  of  this  company  for  rate-making  purposes?  Included 
in  going  value  as  usually  reckoned  is  the  investment  necessary 
to  organizing  aiid  establishing  the  business  which  is  not  em- 
braced in  the  value  of  its  actual  physical  property."  And :  "As 
pointed  out  in  the  Cedar  Rapids  Case,  223  U.  S.  655,  56  L.  ed. 
594,  32  Sup.  Ct.  Rep.  389,  if  return  is  to  be  regarded  beyond 
that  compensation  which  a  public  service  corporation  is  entitled 
to  earn  upon  the  fair  value  of  its  property,  the  right  to  regulate 
is  of  no  moment,  and  the  income  to  which  the  corporation  is 
not  entitled  would  become  the  basis  of  a  valuation  in  determin- 
ing the  rights  of  the  public.  When,  as  here,  a  long-established 
and  successful  plant  of  this  character  is  valued  for  rate-making 
purposes,  and  the  value  of  the  property  fixed  as  the  master 

certifies  upon  the  basis  of  a  plant  in  successful  operation, 
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and  overhead  charges  have  been  allowed  for  the  items  and  in 
the  sums  already  stated,  it  cannot  be  said,  in  view  of  the  facts 
in  this  case,  that  the  element  of  going  value  has  not  been  given 
the  consideration  it  deserves,  and  the  appellant's  contention  in 
this  behalf  is  not  sustained." 

The  Commission  will  not  attempt  to  fix  a  separate  and  dis- 
tinct item  for  going  value  in  these  cases,  but  will  take  "into  ac- 
count the  fact  that  the  plant  was  in  successful  operation''  as  a 
going  concern,  as  was  stated  by  the  United  States  Supreme 
Court  in  the  case  of  Cedar  Eapids  Gaslight  Co.  v.  Cedar  Rapids, 
223  U.  S.  655,  669,  56  L.  ed.  594,  604,  32  Sup.  Ct.  Rep.  389, 
and  in  so  doing  believes  that  going  value  is  given  the  considera- 
tion it  deserves  in  finding  the  present  value  of  defendant's  prop- 
erties for  rate  making.  Des  Moines  Gas  Ca  v.  Des  Moines, 
supra. 
Depreciation: 

[15]  The  engine^s  depreciated  their  estimates  of  the  cost  of 
reproduction  of  defendant's  properties,  and  the  accountants  re- 
ported the  balance  in  depreciation  reserve  accounts,  as  already 
stated,  so  it  is  hardly  necessary  to  say  that  the  Commission  has 
no  doubt  that  the  value  of  defendant's  properties  decreases  as 
depreciation  accrues,  as  parts  have  disappeared  as  useful  prop- 
erty and  other  parts  are  gradually  impaired,  as  stated  clearly 
by  Mr.  Justice  Moody  in  Knoxville  v.  Knoxville  Water  Co.  212 
U.  S.  1,  13,  53  L.  ed.  371,  380,  29  Sup.  Ct  Rep.  148,  where  it 
is  said :  ^The  company's  original  case  was  based  upon  an  elab- 
orate analysis  of  the  cost  of  construction.  To  arrive  at  the  pres^ 
ent  value  of  the  plant,  large  deducticms  were  made  on  account  of 
the  depreciation.  This  depreciation  was  divided  into  complete 
depreciation  and  incomplete  depreciation.  The  complete  de- 
preciation represented  that  part  of  the  original  plant  which 
through  destruction  or  obsolescence  had  actually  perished  as  use- 
ful property.  The  incomplete  depreciation  represented  the  im- 
pairment in  value  of  the  parts  of  the  plant  which  remained  in 
existence  and  were  continued  in  use.  It  was  urgently  contended 
that  in  fixing  upon  the  value  of  the  plant  upon  which  the  com- 
pany was  entitled  to  earn  a  reasonable  return  the  amoimts  of 
complete  and  incomplete  depreciation  should  be  added  to  the 

present  value  of  the  surviving  parts.  The  court  refused  to  ap- 
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prove  this  method,  and,  we  think,  properly  refused.  A  water 
plant,  with  all  its  additions,  begins  to  depreciate  in  value  from 
the  moment  of  its  use." 

Defendant  began  crediting  depreciation  reserve  account  in 
the  year  ending  May  31,  1903,  and  varying  sums  have  been 
credited  each  year  since  1906.  The  following  table,  pre- 
pared from  defendant's  exhibits,  shows  the  reported  net  return 
from  operation  year  by  year  from  1883  to  .1^13,  the  appropria- 
tions set  aside  for  superseded  property,  and  the  credits  to  de- 
preciation reserve,  and  so  gives  a  comprehensive  view  of  defend- 
ant's treatment  of  depreciation  and  depreciation  reserve.  [Table 
No.  11,  containing  the  aforegoing,  is  omitted,  the  matters  being 
sufficiently  mentioned  in  the  opinion.] 

The  above  table  shows  net  operating  revenue  for  some  thirty 
years,  ending  January  31,  1914,  amounting  to  $6,746,929.98, 
and  that  during  the  latter  part  of  the  period  there  has  been  appro- 
priated from  the  net  income  $597,720.21  to  extinguish  super- 
seded property,  and  $2,093,595.89  for  depreciation  reserve  ac- 
count. The  following  table  shows  the  charges  and  credits  to  re- 
serve accounts  from  1887  to  1914  inclusive.  [Table  No.  12  is 
omitted  the  matters  being  sufficiently  mentioned  in  the  opinion.] 

The  foregoing  table  shows  that  at  December  31,  1914,  the  total 
of  $2,310,676.25  has  been  credited  to  reserve  accounts  of  the 
Kansas  City  Electric  Light  Company,  of  which  $830,127.14  has 
been  charged  to  these  accounts  as  used  for  replacements,  leaving  a 
balance  of  $1,472,542.11  in  reserve  account.  The  Commission's 
accountants  reported  that  the  surplus  of  the  Kansas  City  Electric 
light  Company  on  December  31,  1914,  was  $2,475,643.75;  that 
the  combined  surplus  of  the  Kansas  City  Electric  Light  Company 
and  the  Standard  and  the  Heating  companies  at  December  31, 
1914,  was  $2,170,960.16,  and  that  the  combined  surplus  of  de- 
fendant and  its  subsidiaries  at  December  31,  1915,  was  $2,455,- 
123.26,  arriving  at  these  amounts  by  correcting  the  book  figures 
in  drawing  off  adjusted  balance  sheets  which  appear  to  be  con- 
sistent and  properly  corrected.  In  round  numbers,  then,  the 
earnings  for  about  thirty  years  total  six  and  three-fourth  million 
dollars,  and  there  is  about  a  million  and  a  half  dollars  in  de- 
preciation reserve  accounts,  and  about  two  and  a  half  million 

dollars  in  surplus. 
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Defendant's  witness  in  exhibit  No.  2  (schedule  V.  table  1,  p. 
388)  reports  the  investmwit  by  years,  with  the  exception  that 
three  of  the  periods  are  less  than  a  year  and  together  make  only 
two  years  of  the  thirty-one  reported,  the  sum  of  the  column  show- 
ing investment  which  we  may  call  the  ^^investment  years"  is 
given  as  $78,218,061.90.  This  same  witness  reports  the  total 
amount  reserved  for  depreciation  during  this  thirty-one  year 
period  as  $2,093,595.89  and  the  amount  used  to  write  off  the  su- 
perseded jwoperty  $597,720.21.  This  would  indicate  the  total 
amount  reserved  for  depreciation  to  be  2.67  per  cent  of  the  "in- 
vestment years"  and  the  superseded  property  reserve  0.76  per 
cent,  and  the  total  reserve  for  depreciation  and  superseded  prop- 
erty 3.44  per  cent.  It  should  be  noted,  however,  that  much  the 
larger  part  of  the  reserve  was  made  in  the  last  thirteen  years  of 
the  thirty-one  year  period. 

Using  accountant  McShane's  report,  corrected  by  the  deduc- 
tion of  the  excess  cost  of  the  Edison  and  Standard  properties,  the 
^^investment  years"  aggregate  $68,373,103.45,  and  the  total  re- 
serve $2,374,445.04,  indicating  what  may  be  called  a  "composite 
percentage  of  depreciation  reserve  to  investment"  of  3.47  per 
cent. 
Results  of  Operation: 

The  results  of  past  operations  of  the  defendant  E^ansas  City 
Electric  Light  Company,  and  its  subsidiaries,  that  is,  the  earn- 
ings and  disposition  of  earnings,  were  reported  by  defendant  and 
checked  by  the  Commission's  accountants.  The  following  tables 
are  selected  from  the  exhibits  in  evidence  to  show  the  operation 
during  past  years.  [Tables  Kos.  13  and  14,  showing  the  opera- 
tion, are  omitted,  the  matters  being  sufficiently  mentioned  in  the 
opinion.] 

From  the  foregoing  tables  it  is  apparent  that  the  gross  earn- 
ings in  some  thirty-two  years  of  operation,  to  the  date  December 
31,  1914,  were  $17,470,106.18.  The  operating  expenses  during 
this  same  period  were  $10,454,170.10;  the  corresponding  operat- 
ing ratios  (operating  expenses  divided  by  gross  earnings)  ranged 
from  a  minimum  of  41.9  to  a  maximum  of  73.1,  and  averaged 
approximately  60  per  cent*  Subtracting  $2,499,994.64  for  bad 
debts  and  superseded  property  written  off  and  reserved  for  de- 
preciation, the  total  net  revenue  from  operation  during  the  period 
P.U.R.1017C. 

Digitized  by 


Google 


KE  KANSAS  CITY  ELECrRIC  LIGHT  CO.  769 

was  $4,515,941.74,  of  which  net  profit  was  transferred  to  sur- 
plus $3,360,801.21,  dividends  to  the  amount  of  $1,157,007.63 
have  been  paid  and  a  surplus  of  $2,475,643.75  accumulated  be- 
sides a  balance  in  the  reserve  for  depreciation  account  of  $1,472,- 
547.11. 

The  Commission's  accountant  presented  in  evidence  profit  and 
loss  accounts  for  the  combined  properties  for  the  years  1914  and 
1915,  and  for  the  operation  of  defendant  Kansas  City  Electric 
Light  Company,  alone  for  the  year  1914.  These  profit  and  loss 
accounts,  as  set  out  in  the  tables  immediately  following,  appear 
correct  and  to  correctly  reflect  the  operation  of  the  properties. 
[The  tables  which  give  the  matters  in  detail  are  omitted.  Table 
No.  15,  "Kansas  City  Electric  Light  Company,  Standard  Elec- 
tric Light  Company,  Kansas  City  Heating  Company,  combined 
profit  and  loss  account,  year  ending  December  31,  1914,^'  shows 
*-net  profit  transferred  to  surplus"  of  $361,704.21.  Table  Xo. 
16  in  regard  to  the  same  companies  and  the  Electric  Truck  Com- 
pany of  Kansas  City,  Missouri,  "Combined  profit  and  loss  ac- 
-count,  year  ending  December  31,  1915,''  "net  profit  for  year" 
of  $391,179.76.  Table  No.  17,  "Kansas  City  Electric  Light 
Company,  corrected  profit  and  loss  account  year  ended  December 
31,  1914,"  shows  "net  profit"  of  $469,446.30.] 

Defendant  purchases  the  bulk  of  its  electricity  from  the  Kan- 
sas City  Railways  Company  (formerly  the  Metropolitan  Com- 
pany) at  the  price  of  1  cent  per  kilowatt  hour,  and  there  is  no 
<iirect  evidence  as  to  the  reasonableness  of  this  price,  except  that 
it  has  been  determined  by  judicial  proceeding  reducing  it  from  a 
higher  price.  Defendant's  investment  in  generating  plant  is 
relatively  low,  and  presumably  fixed  charges  on  the  railway  gen- 
erating plant  are  included  in  the  price.  It  is  rather  unique  to 
find  a  contract  for  sale  of  electricity  in  bulk  at  a  uniform  rate, 
omitting  the  element  of  demand.  However,  we  cannot  reason 
from  the  purchase  price  of  1  cent  per  kilowatt  hour  that  all  the 
rate  above  that  is  profit,  because  defendant  has  other  operating 
expenses  to  pay  and  there  are  considerable  losses  in  transmis- 
sion and  distribution.  'The  report  of  the  Commission's  account- 
ant for  the  year  ending  December  31, 1914,  states  that  defendant 
in  that  year  generated  and  purchased  89,609,773  kilowatt 
lours  for  $1,001,687.74,  at  the  average  price  of  1.118  cents  per 
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kilowatt  hour,  and  sold  74,418,178  kilowatt  hours  for  $2,285,- 
631.22,  that  is,  at  the  average  rate  of  3.071  cents  per  kilowatt 
hour.  Some  15,191,178  kilowatt  hours  appear  to  have  been  lost, 
which  takes  into  account,  as  well  as  the  oAer  expenses  of  opera- 
tion, made  the  74,418,178  kilowatt  hours  cost  $1,832,261.74, 
or  2.462  cents  per  kilowatt  hour,  the.  average  selling  price  thus 
appearing  about  one  fourth  higher  than  the  average  cost  (exclud- 
ing return  as  part  of  the  cost). 
Freseivt  Value: 

It  is  our  belief  that  all  of  the  matters  enumerated  in  Smyth  v. 
Ames,  169  U.  S.  546,  42  L.  ed.  849,  18  Sup.  Ct  Eep.  418,  and 
other  matters  having  bearing  upon  value,  rather  than  any  single 
one  of  them  alone,  are  determinative  of  '^fair  present  value,"  and 
that  the  "fair  present  value''  is  to  be  determined  by  the  exercise 
of  reasonable  judgment,  upon  due  consideration  of  all  relevant 
facts,  including  the  fact,  if  it  be  one,  that  the  plant  is  in  success- 
ful operation,  as  in  these  cases. 

"Original  cost  to  date"  is  entitled  to  due  consideration,  but 
alone  may  not  be  a  reasonable  measure  of  value,  for  the  constitu- 
ent parts  may  have  appreciated  or  depreciated  in  value  since  ac- 
quisition, e.  g.,  land  generally  appreciates  in  value,  but  machin- 
ery and  appliances  generally  depreciate  with  age  and  use,  wear 
and  tear,  inadequacy  and  obsolescence.  So,  in  connection  with 
"original  cost  to  date,"  it  appears  reasonable  to  consider  how  the 
property  has  been  maintained,  and  the  extent  and  effect  of  renewal 
of  parts,  the  reservations  from  income  for  depreciation,  and  the 
use  made  of  such  reservations  during  the  years  of  operation,  in 
determining  fair  present  value. 

The  fair  present  value  of  an  existing  public  utility  property 
in  successful  operation  can  hardly  be  said  to  be  greater  than  the 
sum  it  would  actually  cost  to  replace  it  with  a  plant  entirely  new, 
complete,  and  identical  with  the  existing  plant  in  all  respects, 
except  that  the  reproduced  plant  is  new,  and  not  depreciated  to 
present  condition  of  the  existing  one,  the  identity  extending  to 
all  items  and  all  particulars  in  regard  to  these  items,  their  place- 
ment, characteristics,  and  functioning,  and  including  all  costs, 
such  as  overhead  chains,  contractor's  profits,  engineers'  and  ar- 
chitects' fees,  interest  during  construction,  and  promotion  ex- 
penses in  reasonable  amounts,  for  would  it  not  profit  a  corporation 
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to  exchange  an  old  plant  for  an  entirely  new  one  identical  with 
the  old  one,  except  that  it  has  not  depreciated,  were  the  oppor- 
tunity actually  available?  On  the  other  hand,  a  long-estab- 
lished and  successful  plant  of  the  character  of  the  one  in  ques- 
tion, in  view  of  the  fact  that  it  is  in  successful  operation,  may 
well  be  worth  more  than  the  cost  to  reproduce  it  depreciated  to 
present  condition  by  the  "age  and  life"  or  other  method,  for  the 
depreciation  estimated  as  accrued  may  and  in  most  cases  has  not 
materialized  to  the  extent  of  renewing  the  items  that  have  yet 
depreciated,  and  only  the  future  will  disclose  how  long  m;  chinery 
and  appliances  in  use  to-day  will  last  and  operate  satisfactorily 
and  efficiently  with  proper  maintenance. 

Having  in  mind  the  decisions  in  Smyth  v.  Ames,  the  Minnesota 
Eate  Cases,  the  Kiioxville  Water  Case,  the  Cedar  Kapids  Case, 
and  the  Des  Moines  Gas  Case,  supra,  and  upon  full  consideration 
of  all  the  evidence  having  bearing  upon  value  in  these  cases,  the 
Commission  finds  as  a  fact  that  the  fair  present  value  for  de^ 
termining  reasonable  and  just  rates  in  these  cases,  of  all  the  prop- 
erty of  defendant  company  and  its  subsidiaries  located  in  and 
near  Kansas  City,  Missouri,  and  Kansas  City,  Kansas,  as  of  the 
date  December  31,  1915,  used  and  useful  in  supplying  electricity 
and  steam  in  said  cities,  considering  said  properties  as  in  success- 
ful operation,  and  including  all  elements  of  value,  tangible  and 
intangible,  is  the  sum  of  $7,200,000,  which  said  sum  is  hereby 
fixed  and  determined  by  the  Commission  to  be  the  fair  present 
value  of  these  combined  properties  as  of  said  date  for  the  said 
purpose  of  determining  reasonable  and  just  rates  in  these  cases. 

The  Commission  further  finds  that  the  fair  present  value  of  all 
the  properties  of  the  Kansas  City  Electric  Light  Company,  de- 
fendant, located  in  Kansas  City,  Missouri,  and  Kansas  City, 
Kansas,  and  used  and  useful  in  large  part  in  supplying  electricity 
in  said  Kansas  City,  Missouri,  but  not  including  the  properties 
known  as  the  Standard  and  Heating  properties,  as  of  the  date 
December  31,  1914,  considering  said  properties  as  in  successful 
operation,  including  all  elements  of  value,  tangible  and  intangi- 
ble, and  upon  full  consideration  of  all  the  evidence  and  all  the 
matters  having  bearing  upon  value,  to  be  the  sum  of  $5,250,000, 
as  of  said  date,  and  for  the  said  purpose  of  determining  reason- 
P.U.R.1917C. 
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able  and  just  rates  fop  electricity  supply  in  Kansas  City,  Mis- 
souri, in  these  cases. 

IV.  Returru 

Return^  Surplus,  Contingencies,  wnd  Depreciaiion: 

The  right  of  a  public  service  corporation  to  just  compensation 
for  the  service  rendered  appears  well  established  in  law.  As  said 
by  Mr.  Justice  Harlan  in  Smyth  v.  Ames,  supra:  "The  cor- 
poration may  not  be  required  to  use  its  property  for  the  benefit  of 
the  public  without  receiving  just  compensation  for  the  services 
rendered  by  it.'' 

Fair  return  on  present  value  is  generally  considered  just  com- 
pensation for  the  services  rendered.  As  said  by  Mr.  Justice 
Hughes  in  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  352,  434,  57  L.  ed.  1511,  1555,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 

"Or  as  it  was  put  in  San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  757,  43  L.  ed.  1161,  19  Sup.  Ct.  Rep.  804,  'what 
the  company  is  entitled  to  demand,  in  order  that  it  may  have 
just  compensation,  is  a  fair  return  upon  the  reasonable  value  of 
the  property  at  the  time  it  is  being  used  for  the  public'  " 

The  right  to  a  fair  return  upon  value  has  been  generally  recog- 
nized by  courts  and  commissions  since  Mr.  Justice  Harlan  in 
Smyth  V.  Ames,  supra,  said :  *'^Vhat  the  company  is  entitled  to 
ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  for 
the  public  convenience.^' 

In  these  cases  we  shall  attempt  to  decide  upon  such  maximum 
rates  as  will  be  reasonable  and  enable  defendant  to  earn  a  fair 
return  upon  its  property  devoted  to  the  public  use.  Defendant's 
right  to  a  fair  return  is  specifically  provided  by  statute,  for  §  82 
of  the  Public  Service  Commission  Law  provides,  among  other 
things,  that  the  Commission  in  fixing  the  maximum  price  shall 
do  so  "with  due  regard,  among  other  things,  to  a  reasonable  aver- 
age return  upon  capital  actually  expended." 

".  .  .  The  Commission  within  lawful  limits  may,  by  order, 
fix  the  maximum  price  of  gas,  electricity  or  water.  .  .  .  The 
price  fixed  by  the  Commission  under  this  article  shall  be  the  max- 
imum price  to  be  charged  by  such  corporation,  person  or  munici- 
pality for  gas,  electricity  or  water  for  the  service  to  be  furnished 
P.U.R.1917C. 
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within  the  territory  and  for  a  period  to  be  fixed  by  the  Commis- 
sion in  the  order,  not  exceeding  three  years,  except  in  the  case  of 
a  sliding  scale,  and  thereafter  until  the  Commission  shall,  np<Hi 
its  own  motion  or  upon  the  ccHOiplaint  of  any  corporation,  person 
or  municipality  interested,  fix  a  higher  or  lower  maximum  price 
of  gas,  electricity  or  water  to  be  thereafter  charged.  In  determin- 
ing the  price  to  be  charged  for  gas,  electricity  or  water  the  Com- 
mission may  consider  all  facts  which  in  its  judgment  have  any 
bearing  upon  a  proper  determination  of  the  question  although  not 
set  forth  in  the  complaint  and  not  within  the  allegations  con- 
tained therein,  with  due  regard  among  other  things  to  a  reason- 
able average  return  upon  capital  actually  expended  and  to  the 
necessity  of  making  reservations  out  of  income  for  surplus  and 
contingencies."  §  82,  Public  Service  Commission  Law.  [Laws 
1913,  p.  618.] 

Thus  the  denial  of  the  right  to  a  fair  return  upon  value  in  fix- 
ing maximum  rates  would  void  the  action  both  by  express  previ- 
sion of  law  as  well  aa  by  constitutional  guaranty  against  confisca- 
tion of  property  and  without  due  process  of  law.  Smyth  v.  Ames 
and  Minnesota  Bate  Cases,  supra. 

[16]  The  Commission,  however,  is  to  fix  the  rates,  not  the 
rate  of  return,  and  in  so  doing  must  have  in  mind  a  reason- 
able rate  of 'return  upon  value,  and  in  view  of  all  the  facts  and 
circumstances  in  this  case  the  Commission  regards  6^  per 
cent  as  such  a  reasonable  rate  of  return,  arriving  at  this  percent- 
age upon  consideration  of  the  amounts  invested,  the  stability  of 
the  investment,  the  fact  that  defendant's  is  a  plant  long  estab- 
lished and  in  auccessful  operation,  the  extent  of  competition,  the 
element  of  risk,  the  history  of  the  enterprise  and  its  past  opera- 
tion, the  facts  connected  with  the  interest  it  pays  on  borrowed 
money,  and  upon  the  fact  that  the  return  is  clear  of  taxes  and 
other  expenses,  as  these  are  included  in  operating  expenses. 

To  illustrate  the  effect  of  this  rate  of  return  upon  interest  pay- 
ments and  dividends,  6^  per  cent  on  the  present  value  of  the  com- 
bined properties  found  herein,  $7,200,000,  would  amount  annual- 
ly to  $468,000,  which  is  sufficient  to  pay  the  6  per  cent  interest 
on  defendant  Kansas  City  Electric  Light  Company's  and  sub- 
sidiaries' $2,000,000  gold  notes,  $120,000,  and  7  per  cent  in- 
terest  on  said  defendant's  $1,008,795  demand  notes,  $70,615.- 
P.UJ1.1917C.  ^  , 
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65,  and  8  per  cent  on  defendant's  $2,100,000  par  value  of  stock, 
$168,000,  and  leave  $109,384.35  available  for  surplus  and  con- 
tingencies. 

Similarly  considering  the  securities  after  the  transfer  of  the 
property,  6^  per  cent  on  $7,200,000,  $468,000  is  sufficient  to  pay 
the  5  per  cent  interest  on  defendant  Kansas  City  Light  &  Power 
Company's  $3,060,000  of  bonds,  $153,000,  and  6  per  cent  on  its 
$1,917,300  of  bonds,  $115,038,  and  leave  $199,962  available  for 
dividends,  surplus,  and  contingencies.  The  sum  of  $199,962 
would  be  nearly  sufficient  to  pay  8  per  cent  dividends  on  an  as- 
sumed stock  issue  of  $2,500,000  (said  defendant's  stock  being  at 
pres^it  the  nominal  amount  of  $2,000). 

[17]  In  order  to  offset  depreciation,  and  to  maintain  liie  int^- 
rity  of  its  investment  by  enabling  it  to  make  renewals  as  liiey  be- 
come necessary,  defendant  is  entitled  to  set  aside  from  income 
reasonable  amounts  in  a  depreciation  reserve,  or,  as  it  is  some- 
times called,  a  "renewal  fund."  This  right  is  clearly  stated  in 
Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  13,  53  L.  ed.  371, 
380,  29  Sup.  Ct.  Rep.  148,  where  Mr.  Justice  Moody,  speaking 
for  the  court,  said:  "Before  coming  to  the  question  of  profit  at, 
all  the  company  is  entitled  to  earn  a  sufficient  sum  annually  to 
provide  not  only  for  current  repairs,  but  for  making  good  the  de- 
preciation and  replacing  the  parts  of  the  property  when  they 
come  to  the  end  of  their  life.  The  company  is  not  bound  to  see 
its  property  gradually  waste,  without  making  provision  out 
of  earnings  for  its  replacement  It  is  entitled  to  see  that  from 
earnings  the  value  of  the  property  invested  is  kept  unimpaired, 
so  that  at  the  end  of  any  given  term  of  years  the  original  invest- 
ment remains  as  it  was  at  the  beginning.  It  is  not  only  the  right 
of  the  company  to  make  such  a  provision,  but  it  is  its  duty  to  its 
bond  and  stockholders,  and,  in  the  case  of  a  public  service  corpora- 
tion at  least,  its  plain  duty  to  the  public." 

Defendant  has  in  the  later  years  of  its  operating  set  aside  vari- 
ous sums  for  writing  off  obsolete  property  and  for  depreciation 
reserve;  the  amoimts  so  set  aside  and  used  have  been  stated  herein- 
before. 

[18]  Having  in  view  all  the  circumstances  and  conditions  in 
these  cases,-  we  believe  that  the  reasonable  allowance  for  deprecia- 
tion reserve  for  defendant  was  the  sum  of  $252,000  for  the  year 
P.U.R.1917C. 
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ending  December  31,  1915  ($252,000  is  3^  per  cent  of  $7,200,- 
000),  to  use  in  connection  with  calculations  as  to  rates.  De- 
fendant's witness  Kealy  testified  in  regard  to  depreciation  and 
depreciation  reserve  as  follows : 

"A.  Well,  that  is  not  excessive.  In  fact,  it  is  not  quite  the 
amount  which  in  determining  the  value  of  our  physical  property 
the  engineers  of  the  Public  Service  Commission  estimated.  In 
other  words,  our  depreciation  reserve  is  a  little  less  than  tlie  ac- 
crued depreciation  as  found  by  the  engineers'  report,  but  it  is 
practically  identical,  ajid  I  think  it  is  a  splendid  testimonial  to 
the  foresight  of  these  people  that  started  that  reserve.  There 
have  been  three  changes  in  management  since  that  time,  back  in 
1900,  for  our  reserve  at  this  time  equals  the  accrued  depreciation 
that  the  engineers'  examination  may  unfold." 

Summarizing,  defendant  is  entitled  to  such  reasonable  rates  as 
will  yield  sufficient  income  to  pay  its  necessary  operating  exr 
penses,  including  taxes,  to  reserve  a  reasonable  amount  for  depre- 
ciation, and  over  and  above  these  costs  to  receive  a  fair  return 
upon  present  value,  substantially  as  hereinbefore  stated,  and  these 
matters  should  and  will  receive  due  consideration  in  fixing  max- 
imum rates  "with  due  regard,  among  other  things,  to  a  reasonable 
average  return  upon  capital  actually  expended  and  the  necessity 
of  making  reservations  out  of  income  for  surplus  and  contingen- 
cies." 

V.  Bates. 

As  already  stated,  defendant  is  entitled  to  just  compensation 
for  the  service  rendered,  a  fair  return  on  fair  present  value,  fair 
present  value  being  the  basis  of  calculation  as  to  rates.  Smyth 
V.  Ames  and  Minnesota  Rate  Cases,  supra.  Rates,  however,  must 
be  just  and  reasonable;  "on  the  other  hand,  what  the  public  is 
entitled  to  demand  is  that  no  more  be  exacted  from  it  for  the  use 
of  a  public  highway  than  the  services  rendered  by  it  are  reason- 
ably worth."  Ibid.  "The  public  cannot  properly  be  subjected  to 
unreasonable  rates  in  order  simply  that  stockholders  may  earn 
dividends."  Covington  &  L.  Turnp.  Road  Co.  v.  Sandford,  164 
TJ.  S.  578,  596,  41  L.  ed.  560,  566,  17  Sup.  Ct  Rep.  198.  In  a 
recent  case  in  the  supreme  court  of  Missouri,  State  ex  rel.  Watts 
Engineering  Co.  v.  Public  Service  Commission,  —  Mo.  — , 
P.U.R.1917C. 
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ante,  581,  191  S.  W.  412,  Chief  Justice  Graves,  delivering  the 
opinion  of  the  court,  said :  ^'The  fixing  of  rates  is  a  delicate  and 
vital  subject,  when  both  the  public  interest  and  the  interest  of 
the  public  service  corporations  are  considered.  These  corpora- 
tions should  not  be  crushed  by  the  fixing  of  inadequate  rates,  nor 
should  the  public  be  imposed  upon  by  arbitrary  business  methods 
adopted  by  such  corporations,  which  would  increase  rates.  To  be 
more  pointed,  such  corporation  should  not  be  permitted  to  fix  an 
exorbitant  rate  for  their  product  or  service,  and  then  tie  the  hands 
of  the  Public  Service  Conmiission,  by  showing  that  at  those  rates 
their  business  is  unprofitable.  A  large  per  cent  of  profit  on 
limited  sale  will  often  not  yield  in  the  aggr^ate  as  much  actual 
profit  as  a  small  per  cent  of  profit  on  larger  sales.  The  price  of 
a  product  may  be  made  so  high  as  to  preclude  its  general  use. 
These  are  all  vital  questions  for  determination  by  the  Public 
Service  Commission." 

[19,  20]  The  test  of  rates  is  reasonableness  as  to  the  corp^a- 
tion  and  to  the  public,  and  the  Public  Service  Commission  Law 
provides  that  all  charges  for  electricity  shall  be  just  and  reascm- 
able,  and  that  there  shall  be  no  discrimination  in  rates  for  like  and 
contemporaneous  service,  no  unjust  discrimination,  no  unreason- 
able preference  or  advantage,  and  no  undue  prejudice  or  disad- 
vantage, §  68  of  the  Public  Service  Commission  Law  reading  as 
follows: 

"1.  Every  gas  corporation,  every  electrical  corporation,  every 
water  corporation  and  every  municipality  shall  furnish  and  pro- 
vide such  service,  instrumentalities  and  facilities  as  shall 
be  safe  and  adequate  and  in  all  respects  just  and  reasonable.  All 
charges  made  or  demanded  by  any  such  gas  corporation,  electri- 
cal corporation,  water  corporation  or  municipality  for  gas,  elec- 
tricity, water  or  any  service  rendered  or  to  be  rendered,  shall  be 
just  and  reasonable  and  not  more  than  allowed  by  law  or  by  order 
or  decision  of  the  Commission.  Every  unjust  or  unreasonable 
charge  made  or  demanded  for  gas,  electricity,  water  or  any  such 
service,  or  in  connection  therewith,  or  in  excess  of  that  allowed  by 
law  or  by  order  ot  decision  of  the  Commission  is  prohibited. 

"2.  No  gas  corpOTation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  direotly  or  indirectly  by  any  special 

rate,  rebate,  drawback  or  other  device  or  method,  charge,  demand, 
P.U.R.i9l7a 
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collect  or  receive  from  any  person  or  corporation  a  greater  or  less 
compensation  for  gas,  electricity,  water  or  for  any  service  ren- 
dered or  to  be  rendered  or  in  connecticm  therewith,  except  as  au- 
thorized in  this  act,  than  it  charges,  demands,  collects  or  receives 
from  any  other  person  or  corporation  for  doing  a  like  and  contem- 
poraneous service  with  respect  thereto  under  the  same  or  sub- 
stantially similar  circumstances  or  conditions. 

"3.  Jfo  gas  corporation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  make  or  grant  any  undue  or  unreason- 
able preference  or  advantage  to  any  person,  corporation  or  lo- 
cality, or  to  any  particular  description  of  service  in  any  respect 
whatsoever,  or  subject  any  particular  person,  corporation  or  lo- 
cality OP  any  particular  description  of  service  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  respect  whatsoever/' 
[Laws  1913,  p.  602.] 

We  think  that  the  law  does  not  prevent  reasonable  classifica- 
tion of  service  and  rates,  subject,  of  course,  to  the  limitations  that 
all  charges  must  be  just,  reasonable,  and  nondiscrinunatory,  and 
the  reasonableness  of  classification  appears  to  depend  largely 
upon  the  similarity  of  circumstances  and  conditions  of  the  serv- 
ice furnished  consumers  in  each  dass,  two  tests  of  the  reasonable- 
ness of  classification  appearing  to  be  the  cost  of  the  service  and 
the  value  of  the  service.  Eates,  otherwise  reasonable,  which  pro- 
vide a  fair  return  upon  value,  appear  to  be  such  rates  as  collec- 
tively earn  suflScient  to  pay  the  cost  of  furnishing  all  the  service, 
including  in  that  cost  a  reasonable  profit, — the  fair  return.  The  . 
fundamental  principle  as  to  the  reasonableness  of  a  particular 
rate  is  that  it  should  be  fair  compensation  for  the  service  ren- 
dered. Eate  schedules  as  a  whole  should  give  a  fair  return ;  par- 
ticular rates  should  be  reasonable  to  individual  customers,  that 
is  fairness  to  both  the  company  and  individual  customers.  Ken- 
nebec Water  Dist.  v.  Waterville  (1902)  97  Me.  185,  60  L.E.A. 
856,  54  Atl.  6. 

Speaking  of  the  costs  of  separate  services,  Wyman  in  his  work 
on  Public  Service  Corporations,  vol.  2,  p.  1051,  §  1191,  says: 

"Truly,  the  cost  of  each  service  ought  to  include  its  fair  share 
of  the  interest  on  investment  and  of  the  general  expense ;  and  it 
is  necessary,  therefore,  to  consider  what  rules  there  may  be  do- 
vised  for  proper  apportionment.  To  look  at  the  problem  fromi 
another  point  of  view,  the  entire  schedule  of  rates  having  been  es- 
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tablished,  and  the  amount  to  be  raised  by  the  entire  schedule  of 
rates  having  been  determined,  the  sum  of  all  the  particular  rates 
must  equal  that  amount;  and  this  sum  is  tested  by  adding  to- 
gether the  rates  received.'^ 

And,  further,  he  says,  §  1192: 

"It  would  be  wrong  upon  any  theory  to  ignore  the  cost  of  serv- 
ice in  so  far  as  it  may  thus  be  estimated ;  for  to  serve  some  ship- 
pers for  less  than  the  special  costs  of  ser\'ing  them  would  be  plain- 
ly unfair  to  other  shippers,  who  would  almost  inevitably  be  called 
upon  to  make  up  the  deficiency. 

"Conversely,  no  complaint  can  be  made  of  a  charge  for  a  par- 
ticular service  which  not  only  covers  the  full  cost  of  the  particu- 
lar service  asked  but  also  yields  a  fair  profit,  above  that  cost; 
Southern  R.  Co.  v.  St.  Louis  Hay  &  Grain  Co.  214  U.  S.  297,  53 
L.  ed.  1004,  29  Sup.  Ct.  Rep.  678  (1909)." 

Wyer  in  his  book  "R^ilation,  Valuation,  and  Depreciation  of 
Public -Utilities,  in  §  566,  p.  186,  reasons  as  follows:  "The  cost 
and  value  of  utility  service  varies  with  the  nature  or  amount  of 
the  service  rendered.  In  any  equitable  rate  system  each  consum- 
er must — as  nearly  as  possible — pay  for  the  particular  service  that 
he  receives.  As  the  service  demands  of  diflFerent  consumers  are 
unlike,  it  is  evident  that  equity  to  all  is  not  necessarily  equality 
to  all." 

And  §567: 

"It  is  the  legal  duty  of  utilities  so  to  classify  and  fix  their 
charges  that  the  burdens  of  the  utility  service  shall  be  reasonably, 
justly  and  equitably,  but  not  necessarily  equally  distributed  over 
the  services  rendered  its  consumers. 

"However,  all  classifications  must  be  based  upon  a  distinction 
from  a  utility  service  standpoint.  Stowe-Fuller  Co.  v.  Pennsyl- 
vania Co.  12  Inters.  Com.  Rep.  215.*' 

He  also  cites  Western  U.  Tel^.  Co.  v.  Call  Pub.  Co.  181  U.  S. 
100,  45  L.  ed.  769,  21  Sup.  Ct.  Rep.  561,  which  appears  to  be  in 
point,  as  follows : 

"There  is  no  cast-iron  line  of  uniformity  which  prevents  a 
charge  from  being  above  or  below  a  particular  sum,  or  requires 
that  the  service  shall  be  exactly  along  the  same  lines.  But  that 
principle  of  equality  does  forbid  any  difference  in  charge  which 
is  not  based  upon  difference  in  service,  and,  even  when  based 
upon  difference  of  service,  must  have  some  reasonable  relation  to 
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the  amoimt  of  difference,  and  cannot  be  so  great  as  to  produce  an 
unjust  discrimination." 

[21]  To  equitably  adjnst  rate  schedules  for  several  classes  of 
service  some  method  of  cost  analysis  must  generally  be  used.  In 
the  Minnesota  Bate  Cases,  Mr.  Justice  Hughes  suggested  that 
some  suitable  basis  of  apportionment  of  property  and  cost  of  serv- 
ice may  be  found  in  the  use  made  of  tiie  property,  giving  rise  to 
what  is  now  known  as  the  "use  basis.''  In  the  supply  of  elec- 
tricity the  service  rendered  is  not  only  the  quantity  of  elec- 
tricity supplied,  but,  as  the  actual  use  of  the  property  by  an  in- 
dividual consimier  or  class  of  consiuners  is  generally  small  as 
compared  with  the  possible  use,  there  enters  the  element  of  '^de- 
mand," or  the  "hours'  use  per  day."  In  the  instant  cases,  suf- 
ficient evidence  is  ladcing  to  apportion  accurately  to  each  class  of 
service  the  property  in  use  therefor  and  the  costs  properly 
attaching  directly  thereto,  so  recourse  must  naturally  be  had  to 
some  general  method,  such  as  the  'liours'  use"  method,  as  ap- 
plied by  the  Wisconsin  and  other  Commissions.  The  'Tioura' 
use"  method  of  cost  analysis  appears  to  be  applicable  to  individu- 
al service,  as  well,  as  to  class  service,  and  this  method 
and  the  similar  "demand  and  use"  method  give  substantially 
the  same  results,  and  appear  to  be  the  most  generally  accepted 
bases  for  the  making  of  electric  rates.  Any  method  of  cost 
analysis  appears  more  or  less  arbitrary,  and  requires  the  exer- 
cise of  reasonable  judgment  to  be  sure  that  relations  are  not 
assumed  which  do  not  in  fact  exist,  in  order  to  secure  approximate 
accuracy  in  applying  the  method. 
Consumers'  Data: 

Defendant  prepared  and  filed  a  statement  of  consumers'  data 
for  three  periods,  which  for  the  period  June  1,  1913,  to  June  1, 
1914,  was  as  shown  in  the  following  table.  [Table  No.  18,  giving 
in  detail  the  kilowatt  hours  and  revenue  for  the  different  services, 
but  not  including  residence  business,  is  omitted,  the  matters  be- 
ing suflSciently  mentioned  m  the  opinion.] 

Considering  the  foregoing  table,  the  net  rate  for  commercial 
lighting  ranges  from  10  cents  as  a  maximum  to  2^  cents  as  a 
minimum,  and  the  average  rate  received  from  commercial  light- 
ing from  10.06  cents  per  kilowatt  hour  to  2.44  cents;  at  the  10 
cent  net  rate,  5,424  consumers  during  the  year  used  1,424,826 
P.U.R.1917C. 
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kilowatt  boursy  paying  therefor  $143,433.48.  Of  the  commer- 
cial lighting  rates  the  5-cent  net  rates  secured  the  largest  revenue 
1,667  consumers  paying  $231,832.95  for  4,385,324  kilowatt 
hours  at  the  average  of  5.29  cents  per  kilowatt  hoar.  The  average 
rate  from  commercial  lighting  ccmsumers  was  5.5  cents  per  kilo- 
watt hour  ($760,430.98  for  13,781,250  kilowatt  hours). 

The  foregoing  table  also  shows  13,620,000  kilowatt  hours  sold 
to  the  Union  Sand  &  Material  Company  at  an  average  rate  of  5^ 
mills  per  kilowatt  hour,  2,234,750  kilowatt  hours  sold  to  the 
Kansas  City  Bolt  &  !N'ut  Company  at  1.06  cents  per  kilowatt 
hour,  and  602,880  kilowatt  hours  sold  to  the  Independence  Water- 
works at  6.9  mills  per  kilowatt  hour. 

The  table  also  shows  as  totals  56,944,140  kilowatt  hours  sold 
for  $1,647,358.58,  at  the  average  for  all  sales  of  2.89  cents  per 
kilowatt  hour. 

Defendant  later  filed  oonsiuners'  data  for  the  period  March  1, 
1914,  to  March  1,  1915,  showing  connected  load  in  kilowatts,  the 
kilowatt  hours  sold,  and  the  revenue  received,  as  follows.  [Table 
]So.  19  containing  the  data,  is  omitted,  as  the  data  are  summar- 
ized in  other  tables.] 

This  consumers'  data  may  be  summarized  and  tabulated  as 
follows : 

TABLE  NO.  20. 
Connected  Load  in  Kilowatts. 


Missouri. 

Kansas. 

Municipal  lighting , 

1,875.9 
59,632.9 
33,046.6 

77.2 

Commercial  lighting  

937  5 

Power  

5,065.6 

Totals  

94,555.4 

6.080.3 

Total    Missouri    and    Kansas    100,635.7 

Kilowatt  Hours  Sold. 

Municipal  lighting 

5,182,758 
25,341,569 
33,483,077 

248,828 

687.308 

9,021,058 

Commercial  lighting  

Power  

Totals  

64,007,404              9,957,194 

Total   Missouri   and   Kansas    73,96^ 

1,598 

Revenue  Received. 

Municiual  lifirhtinir 

$    174,602.05 

1,396,437.02 

551,922.65 

$     7,312.10 

38,682.56 

107,346.20 

Commercial  lighting 

Power  

Totals   

$2,122,961.72 

$153,340.86 

Total  Missouri 
P.U.R.1917C. 
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The  kilowatt  hours  per  kilowatt,  i.  e.,  hours'  use  of  connected 
load,  were: 

TABLE  NO.  21. 


Per  Year. 

Per  Month. 

Missouri. 

Kansas. 

Missouri. 

Kansas. 

Municipal — 

Incandescent    •.«. 

3310.3 
2534 

425.0 

420.8 

1013.2 

4145.8 
2966.5 

676.4 
1254.0 
1780.8 

275.8 
211.2 

35.4 
35.1 

84.4 

345.4 

Arc                  

247.2 

Commercial — 

Incandescent ..•• 

56.4 

Arc    

104.5 

Power   

148.4 

Revenue  Per  Kilou>att  Connected. 


Per  Year. 

Per  Month. 

MiBSOurL 

Kansas,  j 

Missouri. 

Kansas. 

Municipal — 
Incandescent   •• 

$123.76 
80.25 

23.59 
13.06 
16.70 

1 
$169.49 , 
73.92 

41.98 
34.62 ! 
19.22 

$10.31 
6.69 

1.97 
1.09 
1.39 

$14.12 

Arc    

6.16 

CoDunercial — 
Incandescent  

3.50 

Arc   

2.88 

Power  

1.60 

Average  Rates  Per  Kilowatt  Hour, 


» 

Missouri. 
Cents  per 
Kw.  Hr. 

Kansas. 
Cents  per 
Kw.Hr. 

Mnaicipal— 

Incandescent 

3.7 
3.2 

5.5 
3.1 
1.6 

4.1 

Arc 

2.5 

Commercial — 

Incandescent 

6.2 

Arc 

2.8 

Power    

1.2 

It  should  he  noted  that  the  consumers'  data  reported  is  not 
suflSciently  classified  to  conform  to  the  classified  schedules  of  rateft 
charged  by  defendant.  But  defendant  presented  data  for  resi- 
dence consumers  for  four  selected  billing  districts,  which  include 
3,765  consumers.  The  houses  in  these  districts  range  in  size  from 
three  to  thirty-five  rooms  (architects'  rating).  The  five-room 
residences  are  most  numerous,  there  being  979  of  them.  The  con- 
nected load  is  stated  in  60-watt  equivalents,  and  the  average  con- 
nected load  varies  from  354  watta  for  three-room  residences  to 
18.75  kilowatts  for  twenty-eight  room  residences;  the  total  con- 
nected load  of  the  four  districts  is  80,952  50-watt  equivalents,  or 

4,046  kilowatts. 
P.U.R.1917C. 
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The  kilowatt  hours  for  the  year  total  653,791,  the  average 
kilowatt  hours  per  month  per  consumer  ranging  from  6.1  for 
three-room  residences  to  184.8  for  a  thir^-five  room  residence 
(with  two  exceptions,  which  appear  abnormal).  The  average 
consumers'  use  per  month  of  the  connected  load  Tanges  fr(Mn  0.3 
for  a  twenty-eight  room  residence  to  20.4  for  a  twenty-room  resi- 
dence. The  following  are  averages  calculated  from  the  data  for 
the  four  selected  residence  lighting  districts: 

TABLE  NO.  22. 

Average  revenue  per  year  per  consumer  $14.83 

Average  revenue  per  month  per  consumer  $1.24 

Average  kilowatt  hours  per  year  per  consumer 173.6 

Average  kilowatt  hours  per  month  per  consumer 14.5 

Average  kilowatts  of  load  connected 1.075 

Average  hours'  use  of  the  connected  load  per  month  per  consumer  . .     13.5 

Average  hours'  use  of  the  connected  load  per  day  per  consumer 45 

Average  rate  per  kilowatt  hour  8.54  cents 

Rate  Caictdations: 

The  following  are  calculations  made  in  these  cases,  based  on 
fair  present  value,  using  the  "hours'  use"  method,  that  is,  the 
hours  of  consumers'  use  of  their  connected  load  in  kilowatts^ 


TABLE  NO.  23. 

Kansas  City  Electric  Light  Company  and  Subsidiaries. 

^^ 

IPer  Cent   of  Cost 
Total  Cost  1       Assigned   to 

nf  R«»rv1r<k     <-. 

Apportioned  Cost. 

Fixed 
Cost. 

Output 
Cost. 

100 

90 
10 

60 

10 

IS 

20 

20 

100 

Fixed   Cost. 

Ontpnt 

Production  expense: 

Purchased  energy   

Generated    energy : 
Pucl   

1    705.030.79 

88.865.M 
10.779.98 
37.303.71 

89.247.94 
158.552.22 
79.170.73 

94.02112 

214.032.47 

19.U 

83.742.68 

10 
90 

50 

90 
90 
20 

80 
80 

100 

$      8,885.69 
3,701.98 
18,661.86 

80.323.16 
142,697.00 
15,834.16 

75.219.30 
171.225.98 

83.742.68 

97Bi,690.79 

79.970  J5 
1.078.60 
18.65L86 

8.924.79 
15.866.22 
63,336.58 

18.804.88 

42J06.4i 

19.U 

Station   latK>r    

Station  expense 

Transmission     and     trans- 
formation  expense    

Distribution  expense  

Utilization   expense   

Commercial  and  new  busi- 
ness  expense 

Genera]  expense   ...,., 

Inventory   adjustment   .... 
Taxes    

Operating    expenses    for 
year  ended  Dec.  81,  1914, 
as  shown  by  McShane's 
report  

Il,560,759.e9 
252,000.00 
468.000  00 

100 
100 

$  606,281.68 
268.000.00 
468.000.00 

1864,478.01 

Depreciation  (U%  on  valu- 
ation of  i7,i»,ooa)  

'                        •       • 

12.280,759.69 

$1,326,281.08     1864.478.01 

,«!i*^*^l°^  ^^^  ^^^  ^^^^*  $1,326,281.68,-  by  the  connected  load  as  at  February  28. 
1915,  submitted  by  the  company,  i.  e.,  100,635  kilowatts,  gives  $13.18  fixed  cost  per 
kilowatt  connected  per  year.  Dlylding  this  latter  figure  by  365  gives  8.6  cents 
fixed  cost  per  day  per  kilowatt  connected. 

Dividing  the  output  cost,  $954.478.0t  by  the  total  kilowatt  hours  sold  for  year 
ended  December  31,  1914.  as  sliown  by  McShane's  report,  riz.,  74.418.178,  gives  1.3 
cents  output  cost  per  kilowatt  hour  sold. 

From  tbo  above  units  of  cost  we  find  the  following  hourly  costs  of  service,  con- 
«i<l^/^^  tj>:j  <^onnected  load  as  100  per  cent  active  and  50  per  cent  active. 
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Active  Load-100%  Connected 
Load. 

Active  Load— 60%  of 
Load. 

Connected 

Hours*  U0e 
Per  Daj. 

Cents  Per  Kilowatt  Honr. 

Cents  Per  Kilowatt  Hour. 

Fixed 

Output 

Total 

Fixed 

Output 

Total 

Charge. 

Charge. 

Charge. 

Charge. 

Charge. 

Charge. 

1 

3.6 

1.3. 

4.9 

7.2 

1.3 

8.5 

2 

1.8 

1.3 

3.1 

3.6 

1.3 

4.9 

3 

1.2 

1.3 

2.5 

2.4 

1.3 

3.7 

4 

0.9 

1.3 

2.2 

1.8 

1.3 

3.1 

5 

0.7 

1.3 

2.0 

1.4 

1.3 

2.7 

10 

0.36 

1.3 

1.66 

.7 

1.3 

2.0 

12 

0.3 

1.3 

1.6 

.6 

1.3 

1.9 

24 

0.15 

1.3 

1.45 

.3 

1.3 

1.6 

TABLE  NO.  24. 
Kansas  Citj  Electric  Light  A  Power  Company  (Onlj). 


Total  Cost 
of  Service. 

Per  Cent  of  Cost 
Assigned    to 

Apportioned  Cost. 

Fixed 
Cost. 

Output 
Cost. 

Fixed  Cost. 

Output 
Cost. 

Production  : 

Purchased  energy    

(jenerated  energy: 
Fuel     

I  810.157.13 

100.567.44 
11,826.11 
17,442.04 

89.247.94 

136.247.22 

74.862.96 

90.486.39 

178,906.73 

540.00 

68,607.56 

10 
90 
50 

90 
90 
20 

80 
80 

100 

100 

90 
10 
60 

10 
10 
80 

20 
20 
100 

$     10,066.74 
10.643.50 
8.721.02 

122;622!60 
14.910.47 

72,389.U 
143.134.58 

68.607.56 

I  810.157.13 
90310.70 

StAtion  labor 

1.182.61 

Sta  tion  exoense  

8.721.02 

TransmiKsion     and     trans- 
formation      

8.924.79 

Distribution    

13.624.73 

TTtillzation     

59,641.89 

Commercial  and  new  busi- 
nesH    

18.097.28 

General  expeni^  

36.781.15 

Inventory  adjustment  

Taxes    

540.00 

Operating      expenses— year 

1914— McShane's  report  .. 

Deprecintlon    (3-5%    of    |o,- 

Rnte    of    return*  (6i%    of 
I6.250,«00)     

$1,578,579.92 
183,760.00 
841J60.00 

1  581,398.63 
183,750.00 
341.250.00 

n.(M7.181.29 

12.103379.92 

$1,066,398.63 

$1,047,181.29 

$1,056,898.63  divided  by  connected  load  as  at  February  28,  1915.  vis.,  100.635.  gives 
$10.50.  This  latter  figure  divided  by  366  gives  2.9  cents  as  fixed  cost  per  day  per 
kilowatt  connected.  ...... 

$1.047,181.29-r 74.418.178  kUowatt  hours  sold  in  1914—1.4  cents  output  cost  per  kilo- 
watt hour.  ^  .  ,^  ^      .,  J 

From  the  above  unit  costs  we  find  the  cost  of  service  on  100  per  cent  active  and 
50  per  cent  active  basis  to  be  as  follows : 


P.U.R.1917C. 


Active  Load— 100%  Connected 
Load. 

Active  Load-50%  of 
Load. 

Connected 

Hours'  Use 
Per  Day. 

Cents  Per  Kilowatt  Hour. 

Cents   Per  Kilowatt  Hour. 

Fixed 
Charge. 

Output 
Charge. 

Total 
Charge. 

Fixed 
Charge. 

5.8 

2.9 

1.9 

1.46 

1.1 

0.6 

0.5 

0.24 

Output 
Charge. 

Totol 
Charge. 

1 
2 
3 
4 

5 
10 
12 
24 

2.9 

1.45 

1.0 

0.7 

0.6 

0.3 

0.24 

0.12 

4.3 

2.85 

2.4 

2.1 

2.0 

1.7 

1.64 

1.52 

7.2 

4.3 

3.3 

2.85 

2.5 

2.0 

1.9 

1.64 
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In  the  above  calculation,  the  return,  the  value,  the  operating 
expenses  classified  by  primary  accounts,  the  connected  load  in 
kilowatts,  and  the  kilowatt  hours  sold  are  as  shown  in  evidence ; 
the  evidence,  however,  does  not  disclose  bases  for  the  apportion- 
ment of  costs  between  "fixed  cost'*  and -"output  cost,"  consequent- 
ly the  percentages  used  in  other  such  cases  have  been  studied  and 
compared,  and  the  attmnpt  made  to  determine  what  part  of  each 
primary  account  is  independent  of  the  output,  and  in  that  sense 
'"fixed,"  and  what  part  is  proportional  to  the  output  As  examples, 
if  the  output  were  doubled,  the  cost  of  purchased  energy  would 
evidently  be  practically  doubled,  and  so  proportional  to  the  out- 
put, but  the  taxes  appear  to  be  independent  of  changes  in  output, 
and  consequently  "fixed  cost"  It  would  be  preferable  to  use  the 
active  connected  load,  but  that  is  not  disclosed  in  evidence,  so  it 
appeared  advisable  to  make  the  calculations  on  two  assumed  ac- 
tive loads,  one  equal  to  the  connected  load  and  the  other  half  of 
the  connected  load,  as  the  active  load  probably  lies  between  these 
two  assumptions,  and  possibly  nearer  to  one  half  than  to  the  full 
connected  load. 

The  results  of  these  calculations  may  also  be  stated  in  the  form 
of  a  demand  and  energy  charge  rate,  for  the  first  of  the  two  cal- 
culations shows  $1.10  per  month  per  kilowatt  of  connected  load, 
with  an  energy  charge  of  1.3  cents  per  kilowatt  hour,  and  in  the 
latter  calculation  a  demand  charge  of  67.5  cents  per  month  per 
kilowatt  of  active  connected  load,  with  the  corresponding  energy 
charge  of  1.4  cents  per  kilowatt  hour.  If,  however,  the  active 
load  be  half  the  connected  load,  the  above  demand  charges  will  be 
doubled  and  become  $2.20  and  $1.75,  respectively,  per  month  per 
kilowatt  of  active  load,  but  the  energy  charges  would  remain  at 
1.3  and  1.4  cents  per  kilowatt  hour  respectively.  The  demand 
and  energy  charges  together  are  to  be  used  in  calculating  the 
monthly  bill,  using  the  correct  load  and  the  kilowatt  houra 
measured. 
Existing  Rates: 

Immediately  following  are  the  rates  of  defendant  as  filed  with 

this  Commission  and  in  effect  at  December  31,  1915,  together 

with  the  dianges  in  rates  filed  during  the  year  1916.    For  con- 
P.U.R.1917C. 
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venience,  in  reference  thereto  we  have  numbered  these  schedules 
in  the  order  filed.  [Since  new  rates  are  prescribed  the  schedule  of 
existing  rates  is  omitted,  except  as  to  rates  Nos,  1,  6,  9,  and  20, 
to  which  specific  objections  were  made.] 

No.l. 

KANSAS  CITY  LIGHT  &  POWER  COMPANY  and  PREDECESSOR,  KAN- 
SAS CITY  ELECTRIC  LIGHT  COMPANY. 

(Rates  effective  at  December  31,  1915.) 
COMMERCIAL  LIGHTING  (Business  Only). 


Buminff  Hours  per 

Kw.  Hrs.  Consumer 

Minimum  Ouaraa- 

per  Month  per 

Bate  per  Kw.  Hr. 

60-watt  Lamp. 

per  Month. 

0  to  i 

10* 

None 

1 

94 

10* 

1 

1.6 

S4 

12* 

2 

74 

21* 

3 

4.6 

94 

27* 

4 

64 

30* 

6 

4i4 

3«f* 

8 

12 

44 

36* 

10 

15 

3W 

62* 

12 

18 

3i4 

56* 

20  50-watt  lamps,  minimum  would  be  based  on  full  load. 

20-  50        "  "  «*  «        "      «      "   90%    " 

60-160        "  "  "  «        «      M      «    gQ^^     (« 

160-300         "  «  •*  «         «       M       a    7Q^^     u 

300-600         "  "  •*  it        u      4,      u    1^^     t€ 

Oyer  600      •*  ••  •  u  h      u      u   50^    a 

No.   6. 

Besidential  Lighting: 

For  lighting  in  any  residence  or  apartment  for  the  first  3 
units,  viz.y  kilowatt  hours,  per  room  (minimum  3  rooms),  per 
month  (only  including  as  rooms  such  ordinarily  considered  by 
architects'  rating),  11  cents  per  unit,  and  for  all  units  addition- 
al in  the  same  month,  5  cents  per  unit.  Minimum  bill  50  cents 
per  month.  All  bills  subject  to  a  cash  discount  of  10  per  cent 
where  payment  therefor  is  made  on  or  before  the  10th  day  of  the 
month  following  that  in  which  the  service  is  rendered. 
P.UJl.l917a  60 
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No.  9. 

COMMERCIAL  POWER. 
Small  Power — Intermittent  Service: 

Rate  per  Kilowatt  Hour, 


H.  P.   (Connected). 


1  (or  less) 

2 

3 

4  

5  

6 

7  

8 

9  

30  

11  

12 

13 

14 

15 

16 

17  

18 

19 

20  


Minimum 

Monthly  Payment 

8^ 

74 

6# 

64 

$1.00 

$1.40 

1.20 

1.80 

..... 

1.40 

2.20 

$2.70 



1.60 

2.60 

3.30 

$3.70 

1.80 

3.00 

3.90 

4.50 

2.00 

3.40 

4.50 

5.30 

2.20 

3.80 

5.10 

6.10 

2.40 

4.20 

5.70 

6.90 

2.60 

4.60 

6.30 

7.70 

2.80 

5.00 

6.90 

8.50 

3.00 

5.40 

7.50 

9.30 

3.20 

5.80 

8.10 

10.10 

3.40 

6.20 

8.70 

10.90 

3.60 

6.60 

9.30 

11.70 

3.80 

7.00 

9.90 

12.50 

4.00 

7.40 

10.50 

13.30 

4.20 

7.80 

11.10 

14.10 

4.40 

8.20 

11.70 

14.90 

4.60 

8.60 

12.30 

15.70 

4.80 

9.00 

12.90 

16.50 

44 

Factory 

Rate. 


$5.00 
6.00 
7.00 
8.00 
9.00 

10.00 


No.  20. 

(These  rates  withdrawn  Augitat  30,  1916.) 
COI^fMERCIAL  POWER. 
Coneumere'  Output  Rates: 

Union  Sand  k  Material  Company,  Cement  City,  Mo. 
6tS00  volt,  S  phase,  25  cycle  service. 

Monthly  production  of  50,000  bbls.  or  more 10#  per  bbl. 

"  25,000  to  50,000  bbls.    101^**      " 

"  "  10,000  to  25,000     "        11^    '*      « 

"  "  "  less  than  10,000  bbls.,  $1.00  per  kw.  of  maximum 

demand  per  month,  plus  \i  per  kilowatt  hour. 

Kansas  City  Bolt  k  Nut  Company,  Sheffield  Station. 
6,600  volt,  S  phase,  25  cycle  service, 
62i^  per  ton  of  finished  product  per  year,  less  5%  discount  on  monthly 
bills  for  prompt  payment. 

Independence,  Mo.,  Waterworks  Co.,  Cement  City,  Mo. 
2,200  volt,  S  phase,  25  cycle  service — Pumping: 
24  per  thousand  gallons. 

Analysis  of  defendant's  operations  and  rates  was  made  by  M. 
E.  Bates,  witness  for  intervener,  Kansas  City,  and  he  submitt^ 
his  studies,  calculations,  and  comparisons  in  evidence  in  the  form 
of  a  detailed  statement,  which  we  have  examined  carefully  and 
with  interest,  and  which  has  been  of  aid  to  us  in  our  study  of 
P.U.R.1917C. 
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defendant's  rates.  It  is  unfortunate  in  rate  cases  of  the  im- 
portance of  these  now  before  us,  that  that  there  is  not  more  spe- 
cific and  direct  testimony  as  to  particular  rates  in  behalf  of  all 
interested  parties.  Objections  to  defendant's  rates  appear  to  con- 
centrate upon  its  rates  applicable  to  small  users  of  light  and  pow- 
er, such  as  the  forgoing  schedules,  No.  1 —  "Commercial  Light- 
ing'' (business  only)  ;  No.  6 —  "Eesidential  Lighting ;"  and  No. 
9 —  "Conmiercial  Power — Small  Power,  Intermittent  Service," 
as  being  unreasonably  high,  and  interveners  raised  objections  to 
defendant's  schedule  No.  20 —  "Consumers'  Output  Rates"  as 
being  below  cost  and  throwing  the  burden  of  cost  upon  other  con- 
sumers. In  1916,  but  after  the  hearings  in  these  cases  were  con- 
cluded, defendant  withdrew  its  schedule  No.  20 —  "Consumers' 
Output  Rates,"  which  schedule  appears  to  have  been  in  the  na- 
ture of  special  contracts,  based  upon  the  output  of  product  of  con- 
sumers' plants.  These  rates  were  in  effect  during  1914  and  1915, 
and  apparently  prior  thereto,  and  entailed  considerable  losses  to 
defendant,  the  average  to  the  Union  Sand  &  Material  Company 
being  about  one  half  what  it  cost  defendant  to  purchase  and  gen- 
erate its  electricity  only. 

Consumers'  data  for  the  year  ending  June  1,  1914,  show  the 
effect  of  these  consumers'  output  rates,  and  the  following  calcu- 
lations show  the  losses  of  defendant  on  its  "consumers'  output 
rates"  below  a  rate  of  1.65  cents  per  kilowatt  hour,  at  which 
rate  intercompany  charges  are  assessed  against  defendant's  sub- 
sidiary operating  company,  the  Standard  (though  the  rate  filed 
with  this  Commission  for  the  Standard  Company  is  3  cents ;  see 
schedule  No.  7  [the  schedule  is  omitted  as  new  rates  are  pre- 
scribed.]) and  which  rate  the  calculations  hereinbefore  set  out 
show  is  about  the  lowest  rate  giving  a  proportionate  share  of  profit 
for  twenty-four-hour  use, 
P.U.R.1917a 
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TABLE  NO.  26. 
Calculations  Showing  Defendant's  Losses  on  Its  Schedule  "Consumers'  Oat- 
put  Rates.*' 


Kilowatt  hours  sold  for  the  year  end 
ing  June  1,  1914 

Average  rate  charged   

Revenue  received    

Revenue  receivable  at  165  cents  per 
kw.  hr 


Losses 


Union  Sand 
&  Material 
Company. 


13,620,000 

5.5  mills 

$76,045 

224,730 
$148,685 


Kansas  City 

Bolt  A  Nut 

Company. 


2,234,750 

1.06  cents 

$23,773 

36,873 


$13,100 


Independ- 
ence 
Waterworks. 


602,880 

6.9  mills 

$4^3 

0,948 


$5,745 


Union  Sand  &  Material  Company * $148,686 

Kansas  City  Bolt  &  Nut  Company  13,100 

Independence  Waterworks 5,745 

Total  losses  $167,530 

From  tibe  above  calculations  it  appears  that  defendant  has  in 
the  past  been  losing  about  $160,000  a  year  on  its  "consumers' 
Output  Rates,"  which  burden  has  naturally  been  transferred  in- 
directly to  its  other  consumers. 

[22]  Schedule  No.  1 — "Commercial  Lighting^'  (business 
only),  but  for  the  requirement  of  a  guaranteed  minimum  charge, 
would  be  a  sliding  scale  based  upon  hours  of  use  ranging  from  a 
rate  of  10  cents  as  a  maximum  for  two  thirds  of  an  hour's  use  a 
day  to  3^  cents  as  a  minimum  for  twelve  hours'  use  per  day.  The 
guaranteed  minimum  charge  appears  to  be  the  product  of  the  cor- 
responding hours'  use  per  month,  and  the  rates  stated  in  the 
schedule.  Consequently,  consumers  do  not  benefit  from  longer 
hours'  use,  unless  tibey  have  been  able  to  estimate  their  use  ac- 
curately in  guarantying  tibe  minimum  charges,  and  so  these  min- 
imum charges  partake  too  much  of  the  character  of  flat  rates  in 
connection  with  mieter  charges.  These  minimum  charges  appear 
to  us  as  unreasonable  and  as  defeating  the  objects  of  an  hours' 
use  rate  schedule.  In  the  case  of  Kramer  v.  St.  Joseph  R.  Light, 
Heat  &  P.  Co.  3  Mo.  P.  S.  C.  R.  434,  436,  citing  cases,  we  said: 
"In  a  number  of  cases  we  have  found  that  a  minimum  monthly 
bill  is  reasonable,  and  have  based  the  reasonable  amount  for  such 
minimum  charge  on  the  evidence  as  to  the  cost  of  serving  min- 
imum consumers,  including  in  the  minimum  charge  the  cost  of 
the  average  quantity  of  electricity  used  by  minimum  consumers." 

[23]  In  the  cases  now  before  us,  evidence  as  to  the  cost  of  serv- 
P.U.R.1917C. 
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ing  mmimiun  consumers  is  lacking,  but  it  is  apparent  that  no 
such  minimum  charges  as  are  assessed  in  defendant's  schedule 
H'o.  1 —  **ConMnercial  Lighting,"  can  be  considered  as  reasonable 
minimum  charges. 

"Under  meter  rates,  revenue  is  available  only  when  current  is 
used,  and  it  is  a  common  experience  that  many  customers  do  not 
use  sufficient  current  to  incur  a  bill  large  enough  to  meet  the  fixed 
expenses  alone.  A  minimum  bill,  therefore,  is  both  necessary 
and  just"  Ripon  v.  Ripon  Light  &  Water  Co.  5  Wis.  R.  C.  R. 
1,  41. 

"The  question  of  the  effect  of  this  minimum  charge  on  the 
revenues  of  the  utility  is  not  of  first  importance  in  determining 
the  reasonableness  of  such  a  charge.  The  main  purpose  of  the 
minimum  charge  is  rather  to  make  it  certain  that  each  consumer 
bears  his  just  share  of  the  expenses  incurred  in  supplying  serv- 
ice." Re  Greenwood  Municipal  Light  Plant,  6  Wis.  R.  C.  R.  60, 
63. 

The  consumers'  data  diow  that  the  average  hours'  use  of  the 
connected  load  for  commercial  incandescent  lighting  is  nearly 
three  times  that  for  residence  lighting  only  (35.4  hours'  use  per 
month  as  against  13,5),  but  do  not  show  the  number  of  min- 
imum consumers  under  each  schedule,  nor  their  average  use. 
Considering  defendant's  minimum  charge  for  residence  lighting, 
50  cents  per  month,  and  the  maxima  for  such  minimum  charges 
which  we  have  found  reasonable  in  other  cases,  we  are  of  the  opin- 
ion that  the  reasonable  monthly  bill  in  connection  with  a  schedule 
of  defendant  for  commercial  incandescent  lighting  (business 
only)  is  not  more  than  $1.  Owing  to  the  larger  average  hours  of 
use  of  lighting,  other  than  residence  lighting,  it  appears  that  the 
maximum  primary  rate  imder  schedule  No.  1  should  not  be  more 
than  8  cents  per  kilowatt  hour. 

Schedule  No.  6 —  "Residential  Lighting"  appears  to  be  mod- 
em in  form,  and  the  ^'counted  room"  basis  for  assessing  demand 
has,  we  understand,  proved  generally  satisfactory.  The  primary 
rate  of  11  cents  per  kilowatt  hour,  however,  appears  to  be  unrea- 
sonably high.  On  the  basis  of  the  evidence  hereinbefore  set  out, 
the  primary  rate  for  residence  lighting  should  be  not  greater  than 
8  cents  per  kilowatt  hour. 

[24]  No  objection  appears  to  the  minimum  monthly  bill  of 

P.U.R.1917C. 
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50  cents,  nor  to  the  discount  of  10  per  cent  for  prompt  payment, 
though  in  prescribing  minimum  rates  we  will  provide  for  a  dis- 
count of  at  least  5  per  cent,  leaving  it  open  to  defendant  to  con- 
tinue its  10  per  cent  discount  for  prompt  payment. 

[25]  We  are  not  unmindful  that  each  rate  case  should  be  de- 
cided on  the  facts  peculiar  to  it,  yet  comparisons  of  rates  in  one 
city  with  those  in  others  are  helpful,  especially  where  the  condi- 
tions are  known.  There  are  in  effect  schedules  of  electric  rates 
for  residence  lighting,  based  upon  counted  rooms  in  Kansas  City, 
Springfield,  and  St.  Louis,  and  the  tables  immediately  following 
show  the  comparisons  of  rates  and  the  monthly  bills  in  these  cities, 
including  rates  calculated  for  defendant  in  Kansas  City.  [Ta- 
bles Nos.  26-29,  which  are  omitted,  make  comparisons  in  detail 
between  the  residence  lighting  rates  in  the  cities.  It  is  shown 
that  the  existing  rates  in  Kansas  City  are  in  general  higher  than, 
and  that  the  proposed  rates  for  that  city  are  more  in  accord  with, 
the  rates  in  the  other  cities.] 

[26]  Schedule  No.  9 —  "Commercial  Power-Small  Power,  In- 
termittent Service,''  appears  to  contain  a  set  of  five  uniform  rates 
of  8,  7,  6,  5,  and  4  cents  per  kilowatt  hour  respectively,  rather 
than  a  schedule  of  rates  based  upon  demand  or  hours  of  use,  for 
the  rates  do  not  decrease  with  increase  in  hours  of  use,  but  with 
increase  in  the  guaranteed  minimum  charges  set  out  in  a  table  for 
horse  power  (from  one  to  twenty) ;  this  appears  to  us  as  an  un- 
usual and  unwarranted  arrangement,  not  consistent  even  with 
defendant's  best  interests.  Large  users  of  electricity  for  power 
and  lighting  are  generally  in  position  to  protect  themselves  from 
unreasonably  high  rates  by  the  installation,  if  it  becomes  neces- 
sary, of  their  own  generating  plants,  and  defendant's  witness 
pointed  this  out  as  one  form  of  competition  defendant  had  to 
meet,  rendered  acute  in  the  past  by  the  availability  of  natural  gas 
as  fuel  at  low  prices.  The  small  power  users,  on  the  other  hand, 
have  recourse  only  to  more  inconvenient  and  generally  more  ex- 
pensive substitutes  for  electricity,  and  the  demand  and  use  for 
electricity  for  small  power  can  probably  be  stimulated  greatly  in 
Kansas  City  by  the  adoption  of  the  more  equitable  rate  schedules 
for  such  service. 

[27]  As  disclosed  by  the  consumers'  data,  the  average  use  of 

connected  load  by  commercial  power  users  was  84  hours  per 
P.U.R.1#17C. 
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month,  against  35  hours  per  month  for  commercial  lighting;  but 
the  range  of  hours  of  use  among  power  consumers  and  the  use  of 
short-hour  power  consumers  is  not  in  evidence. 

As  illustrating  the  practice  of  large  electrical  corporations  in 
this  state  of  other  lower  and  alternative  block  and  demand  rates 
for  power,  we  have  selected  from  the  schedule  on  file  with  the 
Commission  those  for  St  Louis,  St  Joseph,  and  Springfield, 
which  are  stated  as  briefly  as  possible,  as  follows: 

TABLE  NO.  30. 
Union  Electric  Light  &  Power  Company. 

1.  ExclusWc  Potccr  Schedule  Xo.  4' 

First   200  kw.  hrl  per  month @  6#  per  kw.  hr. 

Next    200     "      **       "         "        @  5#     "      "       *' 

Next    200     "      "       "        "        @  4^     «      «*       « 

Over    600    "     "       "        "        @  3^    "     «      •* 

Minimum  50<  per  month  per  h.p.  nominal  rated  h.p.  capacity. 

2.  Power  Schedule,  Schedule  No.  5. 
Demand  Charge: 

$3.00  per  month  for  each  kw.  of  demand  for  the  first   10  kw. 

2.50     "        "        "       "        "  "         "  "    "     next  50    " 

2  00      '*         "         "       "        "  *'         "  "     **         **      60     ** 

liso     "        "        "      «       «  «        "        in  excess  of  120    *« 

plus  an  energy  charge  of 

3^4  per  kw.  hr.  for  the  first  1,000  kw.  hr.  per  mo. 

2i4     "     "      **.    •*      **    next  3,000    ".    "      "      " 

■t\A         *l         t*         *t         tt  (4  ««  a  AAA        «         «  «  M 

ja  U  U  U  *t  t(  ti  ^0  QQQ         U  it  M  U 

U       "     •*     "     "    all  in  excess  of  50^000    "     «      «      « 
Determination  of  demand, 

a.  75%  if  installations  of  10  h.p.  or  less. 

b.  All  installations  al)ove  10  h.p.  measured, 
No  demand  less  than  333  watts. 

Discounts  5%  of  first  $25,  1%  of  all  above  $26. 

8t.  Joseph  Railway  Light,  Heat,  k  Power  Company. 
Sdiedule  "Jf"— Power  Service: 

First        300  kw.  hr.  per  month   @  5^ 

Next     1,700    "      "      "        "       @  3^ 

6,000     "      "      "         "       ; @  2^ 

"      20,000    "      **      "        "     :  @  U4 

All  over  28,000  kw.  hr.  per  month  @  14 

Discounts:     For  a.  c.  exclusively,  5%;  for  prompt  payment,  5%. 
Minimum : 

First  5  h.p.  connected,  per  h.p.  per  mo $1.00 

Over    5    "  "  "      "      "       "     60 

No  charge  less  than  $2.00. 

Springfield  Gas  A  Electric  Company. 
1.  Rate  No.  6. 
Service  Charge: 

First     10  kw.  hr.  of  max.  demand  per  mo $2.00 

Next     40    "      "     "       "  "  "      "      1.75 

"        60     "      "      "       "  "  "       "      1.50 

«  1 AA         M  «  «  «  U  44  «  1    AJI 

Over    200    "     "     "      •*  »         u      u      [[[[]][[[][][[[l]l[     lloO 
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Digitized  by 


Google 


792  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

Energy  Charge:  ^^  ^^^ 

First     1,000  kw.  hr $0.0320 

Next      3,000     "      "     0240 

Next     6,000    "     "     0160 

Next   40,000    *'     "     .0125 

Over    50,000    "     "     .0100 

Determination  of  Demand: 

a.    10  kw.  or  less  (and  for  temporary  assessment) 
100%  of  first  500  watts. 
75%  of  next  10  kw. 
65%  of  neVt  40  kw. 
50%  of  over  50.5  kw. 
Never  less  than  50%  of  normal  rated  load  nor  less  than  500  watts. 

2.  Rate  No,  8. 

First      200  kw.  hr.  @  06 

Next      200    "     "     m   05 

Next      400     "      •*     @   04 

Next      400    "^    @   .03 

Next   2,800    "     "     @   ; 02 

All  over  4,000  kw.  hr.  @  0176 

Prompt  payment  discount,  6%. 

Minimum,  per  month,  $1.00  per  h.p.  of  connected  load. 

3.  Rate  No.  9 — ^Load  Factor  Rate. 

First   50  kw.  hr.  per  mo.  per  h.p.  connected,  per  kw.  hr 03 

Next    60  ."      "       "      "       "       ^'  "  "      "      "     025 

All  over  100  kw.  hr.  per  mo.  per  h.p.  connected,  per  kw.  hr 016 

Prompt  pavment  discount  5%. 
Minimum  $1.00  per  h.p.  connected. 

Schedules  Nos.  4  of  the  Union  Electric  Company,  "K"  of  the 
St.  Joseph  Company,  and  8  and  9  of  the  Springfield  Company, 
are  what  are  commonly  kno\vn  as  ^block  rates/'  The  charge  per 
unit  diminishes  from  block  to  block.  Since  the  consumer  must 
exceed  certain  fixed  quantities  before  being  entitled  to  the  next 
lower  rate  of  charge,  the  large  user  finds  this  comparatively  easy, 
while  the  smaller  user  must  use  his  motors  or  appliances  much 
longer  before  securing  the  advantage  of  the  lower  rates.  This 
form  of  schedule  has  the  advantage  of  being  easily  understood. 

A  greater  refinement,  which  distinguishes  between  the  large 
and  small  connection  and  which  may  be  arranged  to  allow  the 
latter  to  share  in  the  benefits  of  his  long  hour  usage,  is  obtained 
in  rates  Nos.  5  for  St.  Louis  and  6  for  Springfield.  These  are 
the  so-called  "demand  rates."  They  appear  satisfactory  for  varied 
business,  although  more  expensive  to  apply  on  account  of  the  ne- 
cessity of  "assessing''  or  measuring  the  demand.  No  schedule 
of  this  nature  is  available  for  the  small  power  user  at  St  Joseph, 
although  large  users  at  that  place  have  the  choice  of  more  than 
one  schedule  of  this  nature.    If  the  consumer  is  confined  in  his 

selection  to  a  schedule  of  this  nature,  it  may  result  in  the  short- 
P.U.R.1917C. 
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hour  user  paying  a  very  high  average  rate  on  account  of  the  de- 
mand charge  which  is  independent  of  the  use.  Therefore,  it  is 
advantageous  with  schedules  of  this  character  to  provide  an  op- 
tional *T)lock  schedule"  which  the  consumer  can  choose.  In  this 
case  the  consumer  should  be  discouraged  from  making  too  fre- 
quent changes  from  one  schedule  to  the  other. 

In  the  case  of  Rhodes-Burford  House  Furnishing  Co.  v.  Union 
Electric  Light  &  P.  Co.  2  Mo.  P.  S.  C.  R  656,  674,  P.U.R. 
1916B,  645,  it  was  said:  "Utilities  should,  however,  not  be  re- 
quired to  effect  more  than  one  change  at  the  application  of  con- 
sumer in  schedules  existing  at  the  time  consumer  enters  into  or 
makes  a  change  in  his  service  agreement,  within  any  twelve 
months'  period." 

[28]  We  think  it  reasonable,  as  well  as  good  business  poliqr, 
for  defendant  to  charge  lower  rates  for  power  than  for  lighting 
in  general,  on  account  of  the  longer  average  hours  of  use  for 
power,  as  well  as  on  account  of  the  fact  that  electricity  is  fur- 
nished for  power  more  largely  "off-peak"  and  in  the  daytime  than 
for  lighting,  and  we  do  not  tibink  it  unreasonable  to  limit  defend- 
ant to  the  maximum  of  6  cents  per  kilowatt  hour  as  a  primary 
rate  for  power  for  the  first  thirty  hours'  use  per  month  of  meas- 
ured or  accurately  assessed  demand  or  active  load  for  motors  of 
one-horse  power  or  larger,  with  such  reasonable  minimum  charges 
per  horse  power  as  will  protect  defendant  and  long  hour  users 
from  carrying  any  burden  imposed  by  the  cost  of  serving  extreme- 
ly AioTt  hour  users  of  electricity  for  power. 

[29]  ^lotors  smaller  than,  say  1  horse  power,  where  the  condi- 
tions approximate  those  for  lighting,  and  may,  with  propriety,  be 
classified  with  lighting  under  a  schedule  for  general  light  and 
power,  with  the  primary  rate  of  8  cents. 
Conclusions: 

Upon  full  consideration  of  all  the  evidence  introduced  in  these 
cases  and  of  all  relevant  facts  as  hereinbefore  stated,  including 
the  fair  value  of  defendant's  property,  the  Commission  finds  that 
the  rates  and  prices  charged  by,  and  the  rules,  regulations,  and 
practices  of  defendant  the  Kansas  City  Electric  Light  Company 
and  its  succeseor,  the  Kansas  City  Light  &  Power  Company,  for 

electrici^  supply  in  Kansas  City  and  vicinity,  in  the  state  of 
P.U.R.1917C. 
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Missouri,  are  unjust,  unreasonable,  unjustly  discriminatory,  and 
unduly  preferential  in  form  and  in  their  actual  working. 

[30]  The  Commission  further  finds  that  reasonable  and  just 
rates  to  be  charged  by  said  defendant  should  be  fixed  upon  slid- 
ing scales,  with  maximum  prices  for  the  various  amounts  of  elec- 
tricity furnished  thereunder  in  the  form  of  classified  schedules 
based  upon  use  and  cost  of  service,  as  being  just  compensation 
for  the  service  rendered.  As  a  general  classification  for  the  pur- 
pose of  fixing  maximum  rates,  the  Commission  adopts  the  di- 
vision of  consumers  into  four  classes:  (1)  Residence  lighting 
consumers;  (2)  general  lighting  consumers;  (3)  general  lighting 
and  power  consumers;  (4)  power  consumers.  Services  to  muni- 
cipalities for  street  lighting,  both  arc  and  incandescent,  are  not 
included  in  the  above  classifications,  as  they  are  presumably  fixed 
by  contract,  and  not  definitely  at  issue  before  us.  It  is  not  the  in- 
tention of  the  Commission  to  prevent  further  classification  or  sub- 
division of  the  general  classes  named  above,  to  provide  for  sched- 
ules of  rates  for  separate  classes  reasonably  adjusted  to  meet  the 
cost  of  service  under  circumstances  and  conditions  peculiar  to 
each  such  class.  Moreover,  defendant's  existing  classification  has 
not  been  proved  unreasonable  as  such. 

The  fixing  of  maximum  rates  within  which  defendant  may 
charge  and  collect  reasonable  rates,  equitably  adjusted  relatively 
each  to  the  other,  is  an  exceedingly  delicate  matter,  and  only  the 
future  will  determine  the  exact  effect  of  the  application  of  such 
rates.  Having  this  in  view,  as  well  as  the  foregoing  holdings, 
with  "due  regard  among  other  things  to  a  reasonable  average  re- 
turn upon  capital  actually  expended  and  to  the  necessity  of  mak- 
ing reservations  out  of  income  for  surplus  and  contingencies,'^  the 
Commission,  by  virtue  of  the  authority  conferred  upon  it  by  law, 
now  finds  reasonable  and  fixes  maximum  rates  lawful  for  defend- 
ant to  charge  for  a  period  of  three  years,  and  until  changed  or 
abrogated  by  the  Commission  for  electricity  supplied  in  Kansas 
City,  Missouri,  as  follows: 
Residence  Lighting  Rates: 

Available  for  actual  residence  consumers  only. 

For  lighting  in  any  residence  or  apartment  for  the  first  3  kilo- 
watt hours  per  room  (minimum  3  rooms)  per  month  (only  in- 
cluding as  rooms  such  ordinarily  considered  by  architects'  rating) 
P.U.R.1917C. 
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8  cents  per  kilowatt  hour,  and  for  all  electricity  additional  in  the 
same  month,  5  cents  per  kilowatt  hour. 

Minimum  hill,  50  cents  per  month.    All  bills  subject  to  a  cash 
discoimt  of  at  least  6  per  cent,  where  payment  therefor  is  made 
on  or  before  the  10th  of  the  month  following  that  in  which  the 
service  is  rendered. 
Oeneral  Lighting  Rates  and  General  Lighting  and  Power  Rates: 

Available  for  all  lighting,  except  residence  lighting  consumers. 

Available  also  for  small  power  consumers  and  combined  light- 
ing and  small  power  consumers. 

Connected  load  to  be  determined  by  actual  inspection. 

Maximum  demand  to  be  accurately  assessed  or  measured,  pro- 
vided, however,  that  maximum  demand  for  lighting  may  be  as- 
sumed as  three  fourths  of  the  connected  load,  pending  accurate 
determination. 

Eate:  8  cents  per  kilowatt  hour  for  the  first  30  hours^  use 
per  month  of  maximum  demand ;  6  cents  per  kilowatt  hour  for 
the  next  30  hours'  use  per  month  of  maximum  demand ;  4  cents 
per  kilowatt  hour  for  the  next  60  hours'  use  per  month  of  maxi- 
mum demand ;  3  cents  per  kilowatt  hour  for  all  over  120  hours' 
use  per  month  of  maximum  demand. 

These  rates  are  subject  to  a  minimum  monthly  bill  of  $1  and  a 
discount  of  at  least  5  per  cent  for  prompt  payment. 
General  Power  Rates: 

Available  for  all  power  consumers,  except  those  having  con- 
nected load  of  less  than  one  horse  power. 

Connected  load  to  be  determined  from  normal  rating  of  motors 
or  other  utilization  equipment. 

Maximum  demand  to  be  accurately  assessed  or  measured,  but 
not  exceeding  the  connected  load. 

Rate :  6  cents  per  kilowatt  hour  for  the  first  60  hours'  use  per 
month  of  maximum  demand;  4  cents  per  kilowatt  hour  for  the 
next  60  hours'  use  per  month  of  maximum  demand ;  and  3  cents 
per  kilowatt  hour  for  all  in  excess  of  120  hours'  use  per  month  of 
maximum  demand. 

These  power  rates  are  subject  to  reasonable  minimum  charges 
per  horse  power  of  connected  load,  and  a  discount  of  at  least  5 
per  cent  for  prompt  payment,  provided,  however,  that  defendant 
may  offer  alternative  "demand  rates,"  consisting  of  a  demand 
P.U.R.1917C. 
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charge  and  an  energy  charge  based  upon  the  coet  of  sen^ice,  and 
not  exceeding  the  above-named  maximum  rates  in  average  appli- 
cation. 

The  Commission  further  finds  that  defendant  should  be  re- 
quired, with  the  aid  of  a  representative  of  this  Commission,  and^ 
if  desired  by  interveners,  a  representative  of  interveners,  to  for- 
mulate and  present  for  the  approval  of  the  Commission  and  for  fil- 
ing, complete  schedules  of  rates  and  charges  within  the  schedules 
of  maximum  rates  hereinbefore  prescribed,  together  with  com- 
plete statement  of  reasonable  rules  and  r^ulations  in  conformity 
with  our  general  order  No.  20,  and  such  other  reasonaWe  rules 
and  regulations  as  will  meet  the  approval  of  the  Commission.. 
Thirty  days  appears  to  us  ample  time  in  which  to  do  this. 

The  existing  schedules  of  rates  of  defendant  company  hereto- 
fore charged,  and  now  in  force,  are  discriminatory,  imperfect^ 
unreasonably  high  and  unjust,  as  hereinbefore  stated.  The  rea- 
sonableness of  the  maximum  rates  herein  prescribed  can  best  be 
determined  after  actual  test  is  made.  If  the  new  rates  work  an 
injustice,  the  Commission  has  in  its  power  at  any  time  to  revise 
the  rates  herein  prescribed  upon  its  own  motion,  or  upon  appli- 
cation of  interested  parties. 

VI.  The  Commission  has  considered  carefully  the  proposed 
sale  of  the  Heating  company  to  the  Kansas  City  Electric  Light 
Company,  and  is  of  the  opinion  that  this  should  be  authorized  as 
applied  for,  no  objection  having  appeared.  With  reference  to 
the  suggestion  of  interveners  that  the  Commission  as  a  condition 
require  defendant  to  keep  its  accounts  so  as  to  separate  definitely 
the  cost  of  steam  and  electricity  generated  in  the  plant  of  the 
Heating  company,  we  believe  that  proper  accounting  is  provided 
for  in  our  general  order  No.  12,  "In  the  Matter  of  a  Uniform 
System  of  Accounts  for  Electrical  Corporations  and  Municipali- 
ties, Effective  June  1,  1915,"  and  our  general  order  No.  16,  "In 
the  Matter  of  the  Uniform  System  of  Accounts  for  Heating  Com- 
panies and  Municipalities." 

These  cases  have  involved  much  time  and  labor  on  the  part  of 
the  Commission  to  carefully  consider  all  the  questions  raised,  and 
we  desire  to  thank  learned  counsd  for  defendant  and  interveners 
for  the  assistance  rendered  the  Conmiission  in  disposing  of  the 
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issues.     Orders  should  be  entered  in  conformity  to  the  views 
herein  expressed. 

All  concur,  Kennish,  C,  in  a  separate  report. 

Kennish^  Commissioner,  concurring  in  part:  I  concur  in  the 
forgoing  able  report  of  Commissioner  Shaw,  except  as  to  the 
policy  announced  that  '^the  Commission  will  not  attempt  to  fix  a 
separate  and  distinct  item  for  going  value  in  these  cases,  but  will 
take  'into  account  the  fact  that  the  plant  was  in  successful  opera- 
tion' as  a  going  concern,  as  was  stated  bj  the  United  States 
Supreme  Court  in  the  case  of  Cedar  Bapids  Gaslight  Co.  v.  Ce- 
dar Rapids,  223  U.  S.  655,  669,  56  L.  ed.  594,  604,  32  Sup.  Ct. 
Sep.  389,  and  in  so  doing  believes  that  going  value  is  given  the 
consideration  it  deserves  in  finding  the  present  value  of  defend- 
ant's properties  for  rate  making.  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153,  59  L.  ed.  1244,  P.U.R.1915D,  577,  584, 
589,  35  Sup.  Ct.  Rep.  811.'' 

The  two  cases  cited  in  the  above  excerpt  lend  no  support  to  the 
proposition  that  a  separate  finding  should  not  be  made  as  to  the 
element  of  going  value.  In  each  case  the  appellant  contended 
that,  in  fixing  the  value  of  its  property,  no  consideration  had  been 
given  to  the  item  of  going  value.  This  value  as  defined  by  the 
court  in  the  Des  Moines  Case  is  the  '^value  in  an  assembled  and 
established  plant  doing  business  and  earning  money."  Passing 
upon  the  question  thus  raised  on  appeal,  the  court  held,  as  stated 
in  the  Des  Moines  Case,  that  'Vhen,  as  here,  a  long-established 
and  successful  plaii  of  this  character  is  valued  for  rate-making 
purposes,  and  the  value  of  the  property  fixed  as  the  master  cer- 
tifies upon  the  basis  of  a  plant  in  successful  operation,  and  over- 
Lead  charges  have  been  allowed  for  the  items  and  in  the  sums  al- 
ready stated,  it  cannot  be  said,  in  view  of  the  facts  in  this  case, 
that  the  element  of  going  value  has  not  been  given  the  considera- 
tion it  deserves,  and  the  appellant's  contention  in  this  behalf  is 
not  sustained." 

It  is  apparent  that  the  court  was  not  concerned  with  the  form 
of  allovTing  going  value,  whether  separate  and  distinct  or  other- 
wise, but  rather  whether  in  fact  this  value  had  been  recognized 
and  allowed  in  any  form  by  the  trial  court. 

In  Omaha  v.  Omaha  Water  Co.  218  U.  S.  180,  54  L.  ed.  991, 
P.U.R.1917C. 
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48  L.R.A.(N.S.)  1084,  30  Sup.  Ct.  Rep.  615,  reviewing  the  ac- 
tion of  a  board  of  appraisers  of  a  waterworks  plant,  it  appears 
that  the  appraisers  under  direction  of  court  were  required  to  re- 
port the  separate  elements  making  up  the  value  of  the  property, 
and,  complying  with  the  order,  made  a  separate  finding  for  going 
value.  The  court,  1.  c.  202,  said:  "The  appraisers  in  making 
their  estimate  of  valuation  included  $562,712.45  for  the  'going 
value.'  This  separation  of  an  element  contributing  to  the  value 
of  each  tangible  part  was  done  because  required  to  be  done  under 
an  order  made  in  the  circuit  court  in  a  suit  in  which  the  water 
board  of  the  city  of  Omaha  was  complainant  and  the  members  of 
the  board  of  appraisers  and  the  water  company  were  defendants. 
The  object  of  that  suit  was  to  instruct  the  appraisers  in  respect  to 
the  mode  and  manner  in  which  they  should  proceed.  An  order 
resulted  which  required  the  board  to  report  the  separate  elements 
making  up  the  aggregate  value  of  the  plant." 

The  appraisal  of  the  board,  including  going  value,  was  sus- 
tained upon  certiorari  in  the  Supreme  Court  A  distinction  has  ' 
been  made  between  the  Omaha  Case  (a  sale  case)  and  a  rate 
case.  See  McGregor-Noe  Hardware  Co.  v.  Springfield  Gas  & 
E.  Co.  1  Mo.  P.  S.  C.  R.  468,  and  attention  is  called  to  this  fact 
by  the  opinion  in  the  Omaha  Case.  However,  as  it  has  since  been 
decided  in  the  Des  Moines  Case,  supra,  that  going  value,  where 
the  plant  is  in  successful  operation,  is  an  element  of  value  which 
must  be  allowed  in  a  rate  case,  it  is  just  as  important  to  make  a 
separate  finding  in  the  one  case  as  in  the  other. 

The  law  requires  that  this  Commission,  in  ascertaining  the 
value  of  an  electrical  corporation,  "shall  make  and  file  its  find- 
ings of  fact  in  writing  upon  all  matters  concerning  which  evi- 
dence shall  have  been  introduced  before  it  which,  in  its  judg- 
ment, have  bearing  on  the  value  of  the  property  of  the  gas  corpo- 
ration, electrical  corporation,  or  water  corporation  affected.  Such 
findings  shall  be  subject  to  review  by  any  circuit  court  of  this 
state  in  the  same  manner  and  within  the  same  time  as  other  or- 
ders and  decisions  of  the  Commission."    (See  §  78,  subsec.  2.) 

The  finding  made  herein  in  response  to  this  requirement,  so 

ffer  as  material  here,  is  as  follows:     "The  Commission  further 

finds  that  the  fair  present  value  of  all  the  properties  of  the 

'Kansas  City  Electric  Light  Company,  defendant,  .  .  •  con- 
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sidering  said  properties  as  in  successful  operation,  including  all 
elements  of  value,  tangible  and  intangible,  and  upon  full  con- 
sideration of  all  the  evidence  and  all  the  matters  having  bearing 
upon  value,  to  be  the  sum  of  $5,250,000.    .    .    .^ 

The  objection  of  the  writer  to  this  finding  is  not  only  that  it 
does  not  "fix  a  separate  and  distinct  item  for  going  value,"  but 
that  in  order  to  avoid  doing  so  it  of  necessity  also  avoids  making 
a  finding  as  to  the  valne  of  the  physical  property, — the  "bare 
bones"  value, — otherwise  the  intangible  value  would  be  disclosed 
by  deducting  the  physical  from  the  total.  So  that,  notwithstand- 
ing the  requirements  of  the  statute  and  the  detailed  consideration 
of  the  several  items  of  value  in  the  report  herein,  neither  the  liti- 
gants nor  the  court  on  review  can  know  the  finding  or  conclusion 
of  this  Commission  as  to  the  value  of  any  one  it^n  or  class  of 
property,  tangible  or  intangible,  with  the  single  exception  of 
working  capital,  which  is  allowed  in  the  sum  of  $461,438.  And 
it  is  difficult  to  understand  why  the  Commission  should  have  made 
a  definite  finding  as  to  working  capital,  instead  of  grouping  it 
along  with  going  value  and  other  items  included  within  the  lan- 
guage, "all  elements  of  value,  tangible  and  intangible."  Upon 
this  single  item  of  working  capital  the  litigants  are  informed  as  to 
the  finding  of  the  Commission,  and  the  court  on  review  can  see 
whether  the  finding  so  made  is  reasonable. 

The  report  quotes  from  the  case  of  Commercial  Club  v.  Terre 
Haute  Waterworks  Co.  (Ind.)  P.U.R.1916B,  180,  in  which  quo- 
tation the  following  occurs :  "There  can  be  but  little  complaint 
from  either  of  the  litigants  if  the  going  value  of  the  Terre  Haute 
Waterworks  Company  is  estimated  at  $80,000." 

Whether  the  litigants  were  satisfied  with  the  amount  thus  al- 
lowed for  going  value  or  not,  they  at  least  knew  what  the  Com- 
mission did  find,  and,  if  not  satisfied,  were  in  a  position  to  have 
such  finding  reviewed  by  the  court. 

It  is  well  recognized  that  on  either  the  original-cost  or  repro- 
duction theory  the  estimates  of  the  expert  witnesses  as  to  the  phys- 
ical property  are  in  no  way  influenced  by  the  fact  of  the  success- 
ful or  unsuccessful  operation  of  the  plant.  And  if  it  should  be 
found  as  a  fact  that  a  plant  was  not  in  successful  operation  (not 
due  to  unjust  restrictive  regulation)  and  therefore  without  going 
value,  as  in  the  St.  Joseph  Gas  Case,  3  Mo.  P.  S.  C.  B.  403,  the 
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Commission  would  then  be  required  to  fix  the  value  of  the  phys- 
ical property.  Can  we  not  do  so  equally  well  when  conditions 
justify  a  finding  of  going  value  ? 

The  question  of  a  separate  finding  of  going  value  was  given  conr 
sideration  in  the  recent  case  of  Peck  v.  Indianapolis  Light  &  Heat 
Co.  (Ind.)  P.U.R1916B,  L  c  47T,  in  which  the  Commission 
said: 

^^It  is  not  likely  that  the  question  oi  'going  value'  was  seri- 
ously presented  to  the  court  in  that  case.  The  opinion,  however, 
stands  as  a  warning  to  the  Commission  that  there  is  such  a  thing 
as  Agoing  value'  to  be  reckoned  with,  and  that  it  does  not  depend 
wholly  upon  early  losses  in  the  operation  of  the  plant,  but  that 
the  fact  that  the  property  'is  a  live  and  going  concern'  gives  it  a 
value  above  the  value  of  the  same  plant  if  it  were  not  'a  live  and 
going  concern.'  The  court  of  appeals  of  New  York  not  only  re- 
versed the  Public  Service  Commission  of  New  York  by  holding 
that  'going  value'  must  be  allowed,  but  declared  that  it  should  be 
found  as  a  separate  item,  and  should  be  so  set  forth  in  the  valu- 
ation fixed  by  the  Commission.  On  the  other  hand,  the  supreme 
<:ourt  of  Wisconsin  holds  that  it  is  impossible  to  differentiate  the 
item  of  'going  value'  from  the  structural  value  of  the  property, 
and  that  the  'going  value'  should  not  be  set  forth  as  a  separate 
item,  and  that  it  cannot  be  ascertained  with  such  precision  as  to 
•enable  a  commission  to  set  it  forth  as  a  separate  item.  The  view  of 
that  court  is  that  it  is  a  fact  to  be  consida*ed,  to  be  reckoned  with^ 
and  tak^Q  into  consideration,  in  addition  to  the  structural  value  of 
the  property,  and  that  such  an  allowance  must  be  made. 

"The  struggles  of  the  Commissions,  differing  in  conclusions 
touching  this  subject  as  they  do,  the  irreconcilable  conflict  in  the 
\'iews  of  the  judges  of  the  courts  of  last  resort,  demonstrate  be- 
yond controversy  that  the  whole  theory  of  arriving  at  the  value 
of  the  property  of  a  public  service  corporation  is  in  a  developing 
stage. 

"Neidier  the  courts,  the  Commissions,  engineers,  nor  the  econ- 
omists have  arrived  at  any  set  formula  or  precise  rule  by  which 
this  value  is  to  be  determined.  The  determination  of  a  fair  value 
must  ultimately  rest  upon  the  judgment  of  the  Commission,  after 
a  consideration  of  the  cost  of  reproduction  less  depreciation,  the 

original  cost  plus  all  additions  and  betterments,  the  value  of  the 
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stocks  and  bonds,  the  earnings,  and  many  other  things.  One  of 
the  other  things  that  must  be  given  significance  is  the  history  of 
the  plant  itself, — its  successes  and  failures,  its  profits  and  losses, 
whether  it  has  a  monopoly  or  must  face  competition.  We  say, 
that  each  of  these  items  must  be  given  weight. 

"It  is  our  judgment  that  $400,000  would  be  a  fair  and  liberal 
allowance  for  the  item  of  Agoing  value'  in  this  property.*' 

The  New  York  case  above  referred  to  is  the  well-known  case 
of  People  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210  N. 
Y.  479,  51  L.R.A.(N'.S.)  1,  104  N.  E.  911,  in  which  the  court, 
after  citing  with  approval  Public  Service  Gas  Co.  v.  Public  Util- 
ity Comrs.  84  N.  J.  L.  463,  87  Ail.  651,  in  which  an  allowance 
for  going  value  by  the  Commission  in  the  sum  of  $1,025,000  was 
approved  by  the  supreme  court  of  New  Jersey,  said  (1.  c.  492) : 
"It  may  be  conceded  that  going  value  has  no  existence  apart 
from  tangible  property,  and  that  commercially  there  is  but  one 
value,  that  of  the  property  as  a  whole,  but  as  the  rate  cannot  be 
made  to  depend  upon  the  exchange  value,  which  would  in  turn  de- 
pend upon  the  rate,  it  would  seem  to  be  necessary  to  appraise  the 
physical  property  and  the  going  value  separately,  and,  of  course, 
that  is  the  case  if  the  cost  of  reproduction  rule  be  adopted." 

Although  the  Indiana  Commission  in  the  above  discussion  con- 
trasts the  rulings  of  the  states  of  Wisconsin  and  New  York  as  to 
the  finding  of  a  definite  sum  for  going  value,  and  concludes  by 
making  a  definite  finding  in  accordance  with  the  New  York  rule, 
it  is  to  be  noted  that  Wisconsin  has  not  always  followed  the  rule 
of  indefiniteness.  (See  Ee  Falls  Light  &  P.  Co.  P.U.11.1916D, 
151 ;  Oshkosh  Waterworks  Co.  v.  Eailroad  Commission,  161  Wis. 
122,  L.RA.1916F,  592,  P.U.R.1915D,  336,  152  N.  W.  859.) 
In  the  case  first  cited,  decided  less  than  a  year  ago,  the  Ckmimis* 
sion,  L  c  164,  said:  "Considering  the  history  of  this  plant  and 
other  and  similar  plants,  and  taking  into  consideration  all  the 
evidence  on  this  point,  we  find  that  the  going  value  ought  not  to 
be  less  than  $1,500  nor  more  than  $2,000." 

In  the  Oshkosh  Case,  supra,  the  court  said  (1.  e.  129,  130) : 

"One  thing  is  evident.  The  Commission  either  allowed  $54,- 
000  for  reproduction  cost  of  paving  not  disturbed,  and  about 
$14,000  for  going  value  in  their  final  award,  or  els^  they  disre- 
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garded  the  item  of  $54,000,  and  allowed  about  $68,000  for  going 
value.    .    .    . 

"An  elimination  of  the  item  $54,000  results,  as  before  stated, 
in  an  allowance  of  about  $68,000  for  going  value.  Under  the 
evidence  such  sum  is  reasonably  adequate.  If  the  Commission 
erred  in  allowing  only  $14,000  for  going  value,  such  error  was 
cured  by  its  allowance  of  $54,000  for  reproduction  cost  of  paving 
not  disturbed.  If  it  did  not  allow  the  $54,000  item,  then  it  al- 
lowed $68,000  for  going  value.  In  either  case  the  plaintiff  was 
not  prejudiced." 

Ko  more  striking  illustration  than  the  foregoing  could  be  given 
as  to  the  uncertainty  arising  from  the  action  of  a  Commission  in 
obscuring  its  findings  as  to  the  physical  or  intangible  value  of  a 
plant.  Courts  should  not  be  required  to  resort  to  speculation  and 
inference  in  order  to  determine  whether  or  not  tlie  allowance  for 
going  value  is  reasonable. 

In  the  early  history  of  public  utility  rate-regulation  cases,  it 
was  decided  by  the  courts  that  no  intangible  franchise  value 
should  be  allowed,  unless  in  a  case  where  payment  had  been  made 
therefor,  nor  for  the  element  of  good  will.  There  is  so  close  a  re- 
lationship betwen  good  will  and  going  value,  as  the  latter  is  now 
recognized,  that  commissions  and  courts  were  long  disposed  to 
disallow  any  intangible  value  in  a  rate-making  case,  though  al- 
lowing it  as  an  exchange  value.  This  was  the  condition  of  the 
law  even  since  the  organization  of  this  Commission.  (See  Mc- 
Gregor-Noe  Hardware  Co.  v.  Springfield  Gas  &  E.  Co.  1  Mo.  P. 
S.  C.  K.  468 ;  Ee  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  2  Mo.  P. 
S.  C.  R.  1.  c.  64.)  While  not  allowing  an  intangible  value,  com- 
missions and  courts,  in  order  that  it  should  appear  that  nothing 
had  been  overlooked,  were  disposed  to  use  vague  and  all-inclusive 
terms  as  to  values.  Then  we  saw  through  a  glass  darkly,  but  now 
after  the  element  of  going  value  in  a  proper  case  has  been  defi- 
nitely recognized  by  the  highest  court  of  the  land,  conditions  are 
entirely  changed.  It  is  now  a  question  of  fact  upon  which  a 
finding  should  be  made  whether  the  plant  is  in  successful  opera- 
tion, earning  money.  If  so  found,  and  the  Commission  estimates 
the  reasonable  return  of  the  company  at  6^  per  cent,  while  the 
company  borrows  money  at  5  or  6  per  cent,  as  in  this  case,  then 

it  must  follow  with  as  much  certainty  as  anything  in  commercial 
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affairs  that  the  margin  of  return  over  the  current  rate  of  interest, 
together  with  the  fact  that  the  business  has  become  established  and 
is  thus  earning  money,  will  give  to  the  plant  an  intangiMe  value 
on  the  market,  making  the  total  value  substantiaUy  above  that  of 
the  physical  value.  Nor  is  the  difficulty  in  estimating  the  rea- 
sonable value  of  this  item  an  insuperable  obstacle.  True,  differ- 
ences of  opinion  will  arise  as  to  what  would  be  a  reasonable  go- 
ing value  in  such  a  case,  but  such  differences  exist  and  are  en- 
countered in  every  valuation  case  and  as  to  every  class  and  char- 
acter of  property.  In  any  event,  other  Commissions  and  this 
Commission  have  estimated  the  reasonable  value  of  this  item, 
and  if  the  finding  so  made  is  unjust  or  arbitrary  as  to  the  utility 
or  the  public,  either  or  both  may  have  recourse  to  the  courts  upon 
a  record  which  frankly  and  definitely  discloses  the  findings  made 
and  conclusions  arrived  at  1 

Among  the  cases  in  which  a  separate  finding,  either  as  to  phys- 
ical or  intangible  values,  or  both,  has  been  made,  in  addition  to 
those  already  referred  to,  the  following  are  cited:  Joplin  v. 
Home  Tel.  Co.  4  Mo.  P.  S.  C.  E.  64;  Ee  City  Water  Co.  4  Mo. 
P.  S.  C.  E.  140;  Marshall  v.  St.  Joseph  Gas  Co.  3  Mo.  P.  S.  C. 
E.  403;  Ee  Mountain  States  Teleph.  &  Teleg.  Co.  (Colo.)  P.TJ.B. 
1917B,  1.  c.  287;  Arvada  v.  Arvada  Electric  Co.  (Colo.)  P.XJ.E. 
1916F,  1108;  Ee  Eichmond  Light,  Heat  &  P.  Co.  (Ind.)  P.XJ.E. 
1917B,  L  c.  307;  Jones  v.  Connersville  Teleph..  Co.  (Ind.) 
P.U.R1916F,  1108;  Commercial  Club  v.  Citizens  Gas  &  Fuel 
Co.  (Ind.)  P.U.E.1916E,  1.  c.  22;  Ee  Peru  Heating  Co.  (Ind.) 
P.U.E.1915E,  1.  c  508 ;  Ft  Scott  Gas  &  E.  Co.  v.  Ft.  Scott 
(Kan.)  P.U.E.1915B,  1.  c.  500;  Leavenworth  v.  Leavenworth 
City  &  Ft  L.  Water  Co.  (Kan.)  P.ir.E.1915B,  1.  c.  636;  Ee 
Chesapeake  &  P.  Teleph.  Co.  (Md.)  P.U.E.1916C,  1.  c.  1003,  et 
seq.;  Mangum  v.  Mangum  Electric  Co.  (Okla.)  P.U.R1916E, 
1.-0.  779;  Qately  &  Hurley  v.  Delaware  &  A.  Teleg.  &  Teleph. 
Co.  1  N.  J.  P.  U.  C.  E.  519 ;  White  Plains  v.  Westchester  Lightr 
ing  Co.  4  P.  S.  C.  E.  (2d  Dist.  X.  Y.  )  269, 1.  c.  322 ;  Ee  Federal 
Teleph.  &  Teleg.  Co.  4  P.  S.  C.  E.  (2d  Dist.  N.  Y.)  184, 1.  c.  189 ; 
Pioneer  Teleph.  &  Teleg.  Co.  v.  Westenhaver,  29  Okla.  429,  38 
L.E.A.(N.S.)  1209,  118  Pac.  354;  Public  Service  Commission 
ex  rel.  Seattle  v.  Seattle  Lighting  Co.  (Wash.)  P.U.E.1915B,  1.  c. 

140;  Beloit  v.  Beloit  Water,  Gas  &  E.  Co.  (Wis.)  P.U.E.1915B, 
P.U.R.1917C. 


Digitized  by 


Google 


804  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

1.  c  1010 ;  C.  H.  Venner  Co.  v.  Urbana  Waterworks  Co.  174  Fed. 
348,  352 ;  Des  Moines  Water  Co.  v.  Des  Moines,  192  Fed.  193, 
197.  And  in  sale  cases :  Omaha  v.  Omaha  Water  Co.  218  U.  S. 
1.  c.  202,  54  L.  ed.  1001,  48  L.R.A.(N.S.)  1084;  30  Sup.  Ct 
E^p.  615,  affirming  89  C.  C.  A.  205, 162  Fed.  225, 15  Ann.  Cas. 
498 ;  Norwich  Gas  &  E.  Co.  v.  Norwich,  76  Conn.  565,  582,  57 
AtL  746 ;  Gloucester  Water  Supply  Co.  v.  Gloucester,  179  Mass. 
365,  383,  60  N.  E.  977 ;  Galena  Water  Co.  v.  Galena,  74  Kan. 
644,  646  et  seq.  87  Pacr735.  And  in  security  issue  cases:  Re 
Indianapolis  Teleph.  Co.  (Ind.)  P.U.R.1916D,  1.  c  616;  Re 
North  Michigan  P.  Co.  19  A.  T.  &  T.  Co.  Com.  L.  244. 

While  different  theories  were  adopted  and  applied  in  the  above 
cases  as  a  basis  for  ascertaining  going  value,  yet  a  definite  find- 
ing is  as  important  under  one  theory  as  another,  certainly  so  as 
to  physical  value;  and,  in  the  opinion  of  the  writer,  the  policy 
adopted  in  this  case,  of  using  vague  and  general  terms  instead  of 
definite  findings,  is  not  in  keeping  with  the  spirit  of  the  law  un- 
der which  we  are  acting,  and  will  not  prove  satisfactory  to  the 
parties  in  interest  or  to  the  court  on  review. 

Note. — ^By  supplemental  report  No.  1,  April  14,  1917,  compari- 
son between  rates  in  Kansas  City  and  St.  Louis  on  the  basis  of  the 
size  of  buildings  or  ^^counted  rooms/'  supra,  page  790,  was  changed 
to  conform  to  the  actual  basis  in  St.  Louis  which  is  the  number  of 
'^active"  rooms. 


mew  HAMPSHIRE  PUBIilO  SERVICE  COlfBflSSION. 

BE  BETHLEHEM  ELECTRIC  LIGHT  COMPANY. 
[D-^56;  Order  No.  605.] 

BeeurUy  ismtes^  Notes  ^IHvidends^  Income  Invested  in  pimU  hn^ 
j^TovetnentBt 

1.  A  public  utility  may  issue  notes  to  pay  a  dividend  to  stock- 
holders as  against  income  invested  in  plant  extensions  and  improve- 
ments  not  included  in  the  capitalization  of  the  corporation,  under  the 
provision  of  a  statute  (N.  H.  Laws  1911,  chap.  164,  §  6  (d) )  declar- 
ing that  the  paragraph  providing  that  no  public  utility  shall  declare 
or  pay  any  dividend  except  out  of  net  corporate  income  after  setting 
aside  a  depreciation  reserve  should  **not  be  construed  to  prevent  the 
payment  of  dividends  in  any  year  out  of  any  undistributed  balance  of 
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■nch  net  corporate  inoame  previously  accumulated/'  since  undistributed 
corporate  income  may  Tery  properly  be  invested  in  extensions  and  im* 
provements  of  the  plant. 
aeeurUy  isaues^  Capital  atoa^  ^  Amount. 

2.  A  public  utility  was  authorized  to  double  its  capital  stock  in 
order  to  have  the  capitalization  more  nearly  equal  to  the  fair  value 
of  the  plant,  and  to  use  the  proceeds  to  satisfy  outstanding  bonds  and 
notes,  part  of  which  represented  a  dividend  of  59.6  per  cent  issued  to 
stockholders  for  plant  investments  paid  out  of  income. 

[February  27,  1917.] 

PsTiTiON  for  authority  to  issue  additional  capital  stock ;  order 
authorizing  issuance  of  500  shares  common  capital  stock  amount- 
ing at  par  value  to  $50,000,  said  stock  to  be  issued  at  par  for  cash 
proceeds  to  be  used, — $8,000  for  purchase  and  retirement  of  out- 
standing bonds;  $12,200  for  payment  of  notes  outstanding  Au- 
gust 13, 1916 ;  and  $29,800  for  payment  of  notes  issued  to  stock- 
holders since  August  13, 1916,  for  plant  investments  not  included 
in  the  capitalization  of  the  corporation. 

Appearances:    Edgar  M.  Bowker,  attorney  for  petitioner. 

Worthcn,  Commissioner :  This  petition  was  filed  August  28, 
1916,  and  a  hearing  thereon  was  held  at  Concord  October  24, 
1916.  An  appraisal  was  made  by  the  engineering  department 
of  the  Commission.  A  supplementary  affidavit  by  Alfred  W. 
Fuller,  one  of  the  original  owners,  was  filed  February  9,  1917. 

From  the  evidence  it  appears  that  the  electric  business  was 
commenced  in  Bethlehem  in  about  1891  by  H.  H.  Danforth  and 
A.  W.  Fuller,  under  the  partnership  name  of  Fuller  &  Danforth. 
The  original  investment  was  $25,000.  It  was  stated  that  no  in- 
terest)  dividends,  or  salaries  were  paid  prior  to  incorporation, 
and  considerable  time  and  expenses  were  devoted  to  the  business 
without  charge. 

The  Bethlehem  Electric  Light  Company  was  incorporated 
March  24, 1897,  under  a  special  act  of  the  New  Hampshire  l^is- 
lature,  and  capital  stock  of  a  par  value  of  $50,000  was  author- 
ized; The  value  of  the  property  turned  over  to  the  company  was 
estimated  at  $32,000,  and  capital  stock  of  a  par  value  of  this 
amount  was  issued.  In  1899  the  plant  was  increased  to  three 
times  its  original  capacity,  and  5  per  cent  twenty-year  bonds  of  a 
par  value  of  $25,000  were  issued.  The  accounts  of  the  business 
prior  to  1901  were  destroyed  by  fire.  At  the  opening  of  the  pres- 
P.U.R.1917C.  ^  J 
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ent  available  accounts,  April  1,  1901,  entries  were  made  showing 
the  cost  to  that  Aafc  as  $53,753,  the  capital  stock  $32,000,  and 
bonds  $25,000.  In  1902  a  steam  plant  was  installed,  and  the 
capital  stock  was  increased  to  $50,000  as  authorized  in  the  char- 
ter. By  an  act  of  the  legislature  in  1903  the  limit  of  capital 
stock  was  raised  to  $200,000,  but  no  additional  capital  stock  has 
been  issued. 

From  1901  to  1912  the  accounts  of  the  company  were  not  so 
kept  as  to  show  the  amounts  expended  in  additions  as  distinct 
from  repairs  and  upkeep  of  the  plant.  In  the  first  annual  report 
to  this  Commission,  being  for  the  year  ending  June  30,  1912, 
the  fixed  capital  was  given  as  $77,000.  Dividends  have  been  paid 
as  follows :  December  31, 1901,  6  per  cent  on  $32,000,  and  for  the 
years  1902  to  1911,  inclusive,  an  aggregate  of  50  per  cent  on 
$50,000.  No  dividends  were  paid  from  1891  to  1900,  inclusive, 
July,  1907,  to  July,  1909,  and  1912  to  1916,  inclusive.  Small 
salaries  were  paid  the  president  and  treasurer,  but  for  only  a 
few  years,  and  all  excess  of  earnings  was  used  in  redeeming  bonds 
or  in  extending  the  business. 

[1]  Mr.  Eugene  Carpenter,  consulting  engineer  and  electric 
utility  operator,  of  Xewton,  Massachusetts,  made  an  extended 
study  of  the  affairs  of  the  company  and  reported  to  the  directors 
as  of  May  1,  1916.  The  following  is  quoted  from  this  report: 
"So  far  as  I  am  able  to  learn,  the  plant  has  always  been  run  in  a 
more  or  less  unsettled  manner  without  any  management  that  was 
technical  or  experienced,  although  with  strictest  economy  and 
integrity.''  An  itemized  valuation  was  included  in  this  report, 
showing  the  cost  to  be  $119,625.17,  the  depreciation  $14,352.58, 
and  the  present  value  $105,272.59.  This  report  also  contained 
the  following:  "I  recommend  that  you  adjust  your  books  as  of 
May  1,  1916,  as  per  my  statement,  to  $105,272.59,  and  tliat  you 
apply  to  the  Public  Service  Commission  for  authority  to  issue 
additional  capital  stock  to  the  par  value  of  $50,000  to  wipe  out 
the  outstanding  bonds,  notes,  mortgages,  and  obligations  of  every 
sort  and  nature  as  of  May  1,  1916.  ...  I  am  firmly  con- 
vinced that  if  your  property  had  been  operated  as  electric  com- 
panies should  be,  and  amounts  actually  spent  for  construction 

properly  charged  and  accounted  for,  your  actual  asset  account 
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to-day  would  show  considerably  in  excess  of  the  amount  shown 
in  this  report." 

Upon  the  basis  of  this  valuation  and  the  facts  that  the  stock- 
holders had  not  received  adequate  returns,  that  the  liabilities  of 
the  company  consisted  of  only  $50,000  of  stock,  $8,000  of  bonds, 
and  $12,200  of  notes,  the  company  voted  on  August  14,  1916, 
that  a  dividend  of  59^  per  cent  be  paid  on  die  capital  stock  of 
the  company  as  of  May  1,  1916,  by  issuing  notes  of  the  company 
for  that  purpose,  and  to  increase  the  capital  stock  of  the  company 
from  fifty  to  one  hundred  thousand  dollars  by  issuing  500  shares 
of  stock  at  par  for  cash.  In  this  petition  the  Commission  is  re- 
quested to  authorize  the  said  issue  of  stock  and  the  use  of  the 
proceeds  in  the  paj-ment  of  the  $8,000  in  bonds,  $12,200  of  notes 
issued  prior  to  August  14,  1916,  and  $29,800  of  notes  issued  to 
pay  the  dividend  authorized  on  August  14,  1916. 

A  striking  feature  of  this  procedure  is  that  notes  were  issued  to 
pay  a  dividend.  The  law  r^ulating  the  payment  of  dividends  is 
as  follows :  "No  public  utility  shall  declare  or  pay  any  dividend 
except  out  of  net  corporate  income,  and  except  after  setting  aside 
such  depreciation  reserve  if  any  as  it  may  carry  in  compliance 
with  the  provisions  of  paragraph  (b) ;  provided,  however,  that 
this  paragraph  shall  not  be  construed  to  prevent  the  payment  jf 
dividends  in  any  year  out  of  any  undistributed  balance  of  such 
net  corporate  income  previously  accumulated."  Laws  of  1911, 
chap.  164,  §  6  (d).  As  any  undistributed  balance  of  such  net 
corporate  income  previously  accumulated,  referred  to  in  the  law, 
may  very  properly  be  invested  in  extensions  and  improvements  of 
the  plant,  instead  of  borrowing  the  money  to  make  such  exteu- 
sions  and  improvements,  the  procedure  of  the  company  appears  to 
be  within  the  requirement  of  the  law,  provided  the  investment  is 
found  to  have  been  made  and  to  be  at  present  existent. 

[2]  It  is  good  business  theory  to  have  the  capitalization  identi- 
cal with  the  fair  value  of  the  property,  but  where  extensions  are 
being  constantly  made  out  of  income  the  common  practice  is  to 
allow  the  investment  to  outgrow  the  capitalization  to  a  consider- 
able extent.  This  is  especially  the  case  where  a  fair  rate  of  divi- 
dend has  been  returned  to  stockholders  and  the  plant  has  been 
built  up  out  of  a  depreciation  fund  or  excess  earnings  due  to  high 
rates.    The  public  rightfully  objects  to  paying  rates  such  as  to 
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provide  for  adequate  dividends  and  a  safety  fund,  and  in  addition 
building  up  a  large  plant  from  a  small  original  investment,  and 
then  having  this  manifold  investment  made  the  basis  for  high 
rates  and  large  dividends  for  the  future. 

In  this  case,  as  has  been  seen,  adequate  dividends  have  not  h&&i 
paid  to  stockholders  during  half  of  the  period  of  operation,  ex- 
cept in  that  $7,000  was  added  to  the  capital  at  thatime  of  (organi- 
zation as  before  mentioned.  Also  $17,000  of  bonds  has  been  paid 
off  since  1899,  but  during  this  time  notes  amounting  at  present 
to  $12,200  have  been  issued. 

The  engineering  department  of  this  (Commission,  in  its  valua* 
tion  of  the  property,  found  the  cost  of  reproduction  to  be  $122,- 
162.87,  and  the  cost  less  depreciation  $103,188.05.  The  C(»n- 
mission  finds  that  th^  fair  value  of  the  property  is  at  least  $100,- 
000,  and  that  this  company  is  entitled  to  capitalize  to  that 
amount    An  order  will  issue  accordingly. 

Niles  and  Qunnison,  Commissioners,  concur. 


8017TH  DAKOTA  BOARD  OF  RAHJIOAD  COMMISSIONERS. 

CITY  OF  MILBANK  et  aL 
DAKOTA  CENTRAL  TELEPHONE  COMPANY  et  aL 

[P-149,] 

Rrocedure  ^  Sufficiency  of  service. 

1.  The  serrice  of  an  answer  in  a  proceeding  before  the  South  Da- 
kota CommiBsion  is  sufficient  as  against  an  objection  at  the  hearing, 
where  the  service  was  made  upon  the  attorneys  of  the  objecting  par* 
ties,  in  compliance  with  the  statutory  requirements  as  to  service  by 
mail  and  a  motion  has  not  been  made  to  set  it  aside,  and  its  sufficiency 
has  not  been  questioned. 

ConunissionS'^  Jurisdiction  ^Enforcement  of  municipal  ordinanee, 

2.  The  South  Dakota  Commission,  under  a  statute  (Laws  1911, 
chap.  207,  §  2)  authorizing  it  to  ''inquire  into  any  neglect  or  violation 
of  the  laws  of  this  state  by  any  common  carrier  doing  business  herein," 
has  jurisdiction  to  construe  or  enforce  a  city  ordinance  relating  to  tiM 
physical  oonnection  of  telephone  lines. 

P.UJ1.1917C. 
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^^JBnfarcemetU  of   municipal  ordinance  ^  PhyMctU  oottneo- 
Uon  of  telephone  lines. 

3.  A  telephone  company,  affected  by  a  city  ordinance  requiring  the 
physical  connection  of  telephone  lines,  is  a  proper  party,  at  well  as  the 
aity,  to  aj^ly  for  its  enforcement  before  the  Commission. 

[February  13,  1917.] 

Application  to  amend  the  answer  of  the  Dakota  Central  Tele- 
phone Company  in  a  proceeding  for  the  establishment  of  a  con- 
nection between  the  exchanges  of  such  company  and  of  the  Grant 
County  Telephone  Company  at  Milbank.  The  original  order 
provided  merely  for  long-distance  or  toll  messages.  The  relief 
sought  upon  the  application  to  amend  was  for  such  a  connection 
as  would  render  the  exchanges  intercommunicating.  The  original 
order  requiring  connection  for  the  transmission  of  toll  messages 
was  adhered  to,  and  in  addition  the  companies  were  required  to 
connect  their  exchanges  by  not  less  than  five  trunking  lines  con- 
nected with  the  local  position  on  their  switchboards  in  such  a 
way  that  the  lines  could  be  used  for  local  calls  between  the  two  ex- 
changesy  and,  in  case  of  necessity,  for  the  transmission  of  toll 
messages.  A  summary  of  the  facts  relating  to  the  original  pro- 
ceeding, and  the  subsequent  decisions  of  the  courts,  upon  appeal, 
appear  in  the  opinion  of  the  Commission. 

By  the  Commission:  The  complaint  in  this  proceeding  was 
for  the  establishment  of  a  connection  between  the  exchanges  of 
the  Dakota  Central  Telephone  Company  and  the  Grant  County 
Telephone  C<Mnpany  at  Milbank,  which  would  afford  to  the  pa- 
trons of  the  Grant  County  Telephone  Company  an  opportunity 
to  send  and  receive  over  the  lines  of  the  former  long-distance  or 
toll  messages  from  their  respective  places  of  business  or  residence. 

Our  decision  in  that  case  was  rendered  April  12,  1915,  and 
is  reported  in  P.U.E.1915B,  987-1005 ;  43  A.  T.  &  T.  Co.  Com. 
L.  234-254.  From  this  decision  an  appeal  was  taken  to  the  cir- 
cuit court  of  Grant  county  and  was  there  affirmed.  50  A.  T.  &  T. 
Co.  Com.  L.  653.  The  opinion  of  the  supreme  court  of  this  state 
on  the  appeal  from  the  decision  of  the  circuit  court  of  Grant 
county  appears  in  87  S.  D.  — ,  P.U.R.1916F,  562,  159  N.  W. 
99,  59  A.  T.  &  T.  Co.  Com.  L.  1311.  In  the  course  of  its  opinion 
our  supreme  court,  by  Mr.  Justice  Whiting,  says:  "Appellant 
contends  that  if  the  connection  is  ordered  at  all  it  should  be  re- 
P.U.R.1917C. 
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quired  to  be  sudi  as  to  render  the  two  exchanges  intereommuni- 
eating  for  all  purposes.  From  the  findings  of  fact  made  by  the 
trial  court,  it  would  seem  that  no  good  reason  exists  why  such  a 
connection  should  not  be  made,  but  the  evidence  submitted  upon 
which  these  findings  depend  was  submitted  upon  the  issues  raised 
by  the  application  and  answers  herein.  The  Dakota  Central  Tele- 
phone Company  did  not  seek  the  relief  now  prayed  for,  which 
they  might  readily  have  done  either  in  the  original  answer  or  in 
an  amended  answer  submitted  in  time  so  that  the  other  parties 
hereto  might  have  had  opportunity  to  offer  such  testimony,  if  any, 
as  would  be  material  under  the  changed  issues.  It  is  impossible 
for  us  to  say  that  facts  could  not  and  would  not  have  been  shown 
to  the  Railroad  Commission  and  to  the  circuit  court  such  as  would 
have  justified  such  Commission  and  such  court  in  refusing  the 
relief  now  sought  by  appellant  We  do  not  think  that  this  court 
would  be  justified  in  granting  relief  not  sought  under  the  plead- 
ings herein  merely  because  the  findings  of  fact  upon  which  this 
appeal  rests  were  such  as  would  have  justified  the  relief  now 
sought,  provided  the  parties  were  entitled  thereto  under  their 
pleadings.^'  The  court  thereupon  aflSrmed  the  judgment  from 
which  the  appeal  was  taken,  and  said :  "But  such  judgment  shall 
in  no  manner  prejudice  the  right  of  the  appellant  to  apply  to  the 
Railroad  Commission  for  the  relief  now  sought  in  this  court. 
To  that  end  the  appellant  may,  within  thirty  days  from  the  date 
of  the  filing  of  our  remittitur  in  the  trial  court,  apply  to  the  Rail- 
road Commission  for  an  order  allowing  it  to  amend  its  answer 
herein,  and  through  such  amendment  to  seek  such  relief  in  the 
present  proceeding,  or  at  its  election  it  may  seek  such  relief  at  any 
time  in  another  proceeding." 

Within  the  time  above  stated,  the  Dakota  Central  Telephone 
Company,  on  notice  to  the  adverse  parties,  filed  its  motion  or  ap- 
plication for  leave  to  amend,  and  with  said  motion  filed  its  pro- 
posed amended  answer,  in  which  appears  the  following  prayer: 
"This  defendant  prays  that  the  order  heretofore  entered  in  this 
proceeding,  requiring  this  defendant  to  connect  its  toll  line  with 
the  exchange  operated  by  the  Grant  County  Telephone  Company, 
be  vacated,  and  an  order  entered  requiring  and  commanding  this 
defendant  and  the  Grant  County  Telephone  Company  to  connect 

their  exchanges  in  the  city  of  Milbank  by  such  trunks,  lines,  and 
P.U.R.1917C. 
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cables  as  shall  be  necessary  to  make  such  exchanges  intercommuni- 
cating, and  that  thereafter  each  of  said  companies  afford  to  the 
subscribers  to  said  exchanges  the  facilities  and  privileges  of  com- 
municating with  any  subscriber  of  either  exchange,  and  that 
these  defendants  afford  to  the  subscribers  of  either  exchange  in 
the  city  of  Milbank  the  same  service  over  its  toll  and  rural  lines 
that  it  now  affords  to  subscribers  of  its  own  exchange  in  said  city ; 
that  the  expense  of  ma'king  such  connection  be  equitably  appor- 
tioned between  this  defendant  and  the  Grant  County  Telephone 
Company ;  that  the  Grant  County  Telephone  Company  be  respon- 
sible to  this  defendant  for  the  collection  of  toll-line  tolls  for  toU- 
line  service  rendered  to  the  subscribers  of  the  Grant  County  Tele- 
phone Company." 

On  October  12,  1916,  this  Board  made  an  order  granting  the 
application  of  the  Dakota  Central  Telephone  Company,  and  giv- 
ing the  Grant  County  Telephone  Company  thirty  days  in  which 
to  serve  and  file  its  amended  answer.  Subsequently  and  on  Octo- 
ber 25,  1916,  the  Grant  County  Telephone  Company  served  and 
filed  its  amended  answer.  The  prayer  contained  in  the  amended 
answer  of  the  Grant  County  Telephone  Company  reads  as  fol- 
lows: 

"Wherefore,  defendant,  the  Grant  County  Telephone  Com- 
pany, demands  the  order  of  this  Commission:  (1)  Refusing  to 
amend  or  reopen  the  original  order  herein;  (2)  denying  the  lo- 
cal coimection  of  the  two  exchanges  in  Milbank;  (3)  for  such 
other  relief  as  this  defendant  may  show  it  is  entitled  to." 

The  discord  in  this  case,  if  discord  may  be  said  to  exist,  arises 
from  the  establishment  in  one  city  of  two  telephone  systems  for 
the  purpose  of  a  single  service.  In  our  original  report  in  this 
case  we  said :  "This  is  another  one  of  those  infrequent,  but  nev- 
ertheless unfortunate,  cases  where  we  have  a  duplication  of  fa- 
cilities for  the  same  purpose  located  in  one  municipality.  While 
competition  may  be  desirable  in  many  lines,  it  is  not  desirable 
in  the  case  of  telephone  companies  which  are  under  regulation  by 
a  public  administrative  board  having  power  to  prescribe  their 
rates  and  regulate  their  practices;  and  in  every  instance  where 
there  is  a  duplication  of  facilities,  a  burden  is  necessarily  imposed 
upon  the  public.     Fortunately  there  are  but  few  instances  in 

South  Dakota  where  two  telephone  companies  are  operating  ex- 
P.U.R.1917C. 
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changes  in  the  same  municipality.  In  every  instance  which  has 
come  under  our  observation  in  this  or  any  other  state  where  two 
or  more  telephone  companies  are  operating  in  the  same  municipal- 
ity, a  burden  is  imposed  upon  the  public  either  by  compelling 
some  of  the  citizens  to  subscribe  to  both  telephones,  or  all  of  them 
to  pay  an  arbitrary  charge  above  the  regular  rate  for  intercom- 
munication with  their  neighbors  and  fellow  citizens.  The  most 
equitable  solution  of  the  entire  controversy  now  before  this  Board 
in  this  case  would  be  a  consolidation  of  the  two  exchanges  under 
one  ownership."    [P.U.R.1915B,  990.] 

The  supreme  court  of  Kansas  in  apt  language,  in  the  ease  of 
Janicke  v.  Washington  Mut  Telqdh.  Co.  96  Kan.  309,  150  Pac. 
633,  has  affirmed  our  views  as  follows :  'Two  telephone  systems 
serving  the  same  c(HLstituency  place  a  useless  burden  upon  the 
community,  cause  sorrow  of  heart  and  vexation  of  spirit,  and  are 
altogether  undesirable.  The  Public  Utilities  Commission,  with 
its  power  over  rates  and  sufficiency  and  ^iciency  of  service,  can 
quickly  suppress  any  evil  c(»isequences  of  monopoly,  and  good 
public  policy  favors  rather  than  discontinuances  a  single 
system." 

The  hearing  on  the  amended  answers  was  held  at  the  dub 
rooms  of  the  Milbank  Commercial  Club  in  Milbank  on  Saturday, 
December  2, 1916,  before  Conmiissioners  Dougherty  and  Mur^y. 
The  complainants  appeared  by  Mr.  Thad  L.  Fuller,  city  attorney. 
The  Dakota  Central  Telephone  Company  appeared  l^  Mr.  T.  H. 
XuU,  of  Huron,  and  Mr.  John  B.  Dille,  of  Minneapolis,  its  at- 
torneys. The  Grant  County  Telephone  Company  appeared  by 
Mr.  C.  B.  Randall,  of  Merriam  Park,  St.  Paul,  its  attorney. 
IVhen  the  case  was  called  for  trial,  Mr.  FuUot  made  a  motion 
reading  as  follows :  ^^At  this  time  the  city  of  Milbank,  a  munici- 
pal corporation,  and  the  Milbank  Commercial  Club,  a  corpora- 
tion, by  its  attorney,  Thad  L.  Fuller,  appears  specially  and  for  no 
other  purpose,  and  to  object  to  the  jurisdiction  of  the  Commission 
at  this  time  to  construe  or  enforce  a  c<mtractual  rriation  resulting 
if  at  all  by  virtue  of  the  dty  ordinance ;  and  for  the  further  rea- 
son that  the  relief  of  the  petition  filed  in  this  proceeding  has  been 
granted  and  judicially  determined  by  the  Board  of  Eailroad  Com- 
missioners of  this  state,  and  by  the  decision  rendered  by  the  su- 
preme court  of  this  state,  in  that  the  decisicm  of  the  Board  of  Rail- 
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road  Commissioners  heretofore  entered  herein  has  been  affirmed, 
and  that  decision  provides  for  the  connection  of  the  lines  of  the 
Dakota  Central  Telephone  Company  and  the  Grant  County  Telo- 
-piicfDB  Company  at  Milbank  for  long-distance  and  toll  messages 
only,  and  the  proceeding  now  being  taken  is  inconsistent  with  the 
relief  granted,  and  a  matter  which  relates  more  especially  to  the 
rights  of  the  respective  telephone  companies ;  and  for  the  further 
reason  that  the  answer  of  the  Dakota  Central  Telephone  Com- 
pany has  not  been  served  on  the  complainants." 

At  the  eonchision  of  the  hearing  Mr.  Eandall  made  a  motion 
reading  as  follows,  to  wit :  ^^On  behalf  of  the  Grant  County  Com- 
pany, X  would  like  to  move  to  dismiss  the  answer  of  the  Dakota 
Central  Telephone  Company  upon  the  ground,  first,  that  if  it  be 
brought  on  the  theory  that  the  Commission  has  authority  to  en- 
force a  municipal  ordinance,  that  they  are  not  proper  parties  to 
make  that  application,  since  it  is  for  the  cily  alone  to  enforce  its 
own  ordinance;  and  second,  that  the  Commission  has  no  jurisdic- 
tion over  municipal  ordinances ;  and  also  if  it  rested  upon  a  phya^ 
ical  connection  statute,  that  there  has  been  absolutely  no  showing 
that  the  public  service  would  in  any  way  be  bettered  by  the  con- 
nection, or  any  public  or  private  demand  other  than  on  behalf  of 
the  telephone  company;  there  has  been  absolutely  no  evidence 
here  that  the  connection  was  desired  by  any  user  of  the  service.'' 

[1]  The  last  ground  stated  in  the  motion  of  Mr.  Fuller  says 
that  the  answer  of  the  Dakota  Central  Telephone  Company  was 
not  served  on  complainants.  Attached  to  the  original  applica- 
tion and  answer  filed  with  this  Commission  is  the  affidavit  of  serv- 
ice by  mail  on  Mr.  Fuller  as  attorney  for  the  city  of  Milbank  and 
the  Milbank  Commercial  Club.  This  affidavit  complies  with  all 
the  requirements  prescribed  by  the  laws  of  this  state  for  the 
service  of  papers  by  mail ;  and  no  motion  having  been  made  to  set 
aside  the  service  and  its  sufficiency  not  having  in  any  wise  been 
brought  in  question,  that  portion  of  the  objection  must  stand  over^ 
ruled. 

[2]  Both  motions  present  a  question  as  to  the  jurisdiction  of 
this  C<»nmission  to  construe  or  enforce  a  city  ordinance.  It  is 
true  that  this  Board  in  its  original  opinion  disclaimed  any  juris- 
diction to  compel  a  telephone  company  to  comply  specifically  with 

any  provision  contained  in  a  franchise  granted  by  any  municipal- 
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itj  of  this  state.  Since  the  decision  of  our  supreme  court,  and 
particularly  since  the  hearing  was  held  in  this  case,  we  have  re- 
examined the  question.  In  the  original  case  the  determining  of 
this  question  was  not  necessary  to  a  decision,  while  in  the  instant 
case  it  may  be.  Section  2  of  chapter  207  of  the  Laws  of  1911 
provides:  ^^The  Board  of  Bailroad  Commissioners  shall  have 
the  general  supervision  of  all  common  carriers  in  the  state  .  .  . 
and  shall  inquire  into  any  neglect  or  violation  of  the  laws  of  this 
state  by  any  common  carrier  doing  business  herein.'* 

On  July  1,  1901,  there  was  approved  by  the  city  council  ordi- 
nance No.  55,  granting  to  the  Dakota  Central  Telephone  Com- 
pany a  franchise  to  construct  a  telephone  system  in  and  through 
the  cily  of  Milbank,  and  in  that  ordinance  appeared  provisions 
reading  as  follows: 

"The  Dakota  Central  Telephone  Lines  further  agree  to  main- 
tain a  suitable  office  within  the  city  of  Milbank,  South  Dakota, 
and  further  agree  to  connect  with  the  Milbank  Telephone  Ex- 
change or  any  local  telephone  exchange  that  may  be  established 
within  the  said  city  of  Milbank. 

"Said  Dakota  Central  Telephone  Lines  also  agree  to  connect 
with  said  local  exchange  or  exchanges  hereinafter  established 
upon  such  reasonable  rates  as  not  to  cause  the  patrcms  of  such  an 
exdiange  to  pay  an  excess  of  toll  above  the  regular  rates  estab- 
lished and  in  vogue  by  said  Dakota  Central  Telef^Kme  Lines  for 
like  services  at  any  other  town  or  place  for  like  distance." 

On  June  12,  1905,  ordinance  Ko.  75  was  approved  by  Ae  city 
council  of  Milbank,  granting  to  the  Grant  County  Telephone 
Company  a  franchise  to  construct  and  operate  in  and  through  the 
city  of  Milbank  a  telephone  system,  and  this  franchise  contained 
a  provision  as  follows :  "The  Grant  County  Telephone  Company 
(incorporated)  agrees  to  maintain  a  suitable  office  within  the 
city  of  Milbank,  South  Dakota,  and  further  agrees  to  connect 
with  any  local  telephone  exchange  that  may  be  established  within 
the  said  city  of  Milbank,  and  to  furnish  service  at  reasonable 
rate.'' 

On  Mardi  13,  1913,  there  was  approved  by  the  city  council  of 
the  city  of  Milbank  ordinance  No.  101,  granting  to  the  Dakota 
Central  Telephone  Company  a  franchise  for  a  period  of  twenty 
years,  containing  a  provision  reading  as  follows:   "The  Dakota 
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Central  Telephone  Company  .  .  .  shall  maintain  a  suitable 
office  for  the  transaction  of  a  public  telephone  business  in  the 
said  city  of  Milbank,  South  Dakota,  and  shall  connect  its  tele- 
phone exchange  with  any  other  exchange  located  within  the  city 
of  Milbank ;  provided,  the  exchange  to  be  connected  with  is  doing 
a  general  public  telephone  business,  and  is  equipped  with  tele- 
phone instruments  and  appliances  of  ^recognized  standard  make, 
and  kept  in  proper  repair." 

On  April  8,  1913,  the  city  council  of  the  city  of  Milbank,  on 
a  petition  presented  to  it  by  its  citizens,  passed  a  resolution  re- 
questing the  Dakota  Central  Telephone  Company  and  the  Grant 
County  Telephone  Company  to  connect  their  exchanges  as  re- 
quired by  the  ordinances  under  which  they  were  operating.  A 
certified  copy  of  this  resolution  was  sent  to  each  of  the  respond- 
ents and  is  identified  as  exhibit  13  to  the  original  record  in  this 
case. 

In  a  letter  dated  May  10,  1913  (exhibit  No.  14),  addressed 
by  the  Grant  County  Telephone  Company  to  the  president  of  the 
Dakota  Central  Telephone  Company,  appear  the  following  pass- 
ages: 

"We  have  stated  in  a  letter  to  the  mayor  and  council  that  this 
company  is  willing  to  make  such  connections  with  your  company 
and  enter  into  a  contract  for  a  term  of  one  to  five  years. 

"We  are,  as  stated  above,  willing  and  ready  at  this  time  to 
connect  our  local  system  to  cover  either  the  Milbank  exchange  or 
all  exchanges  owned  by  the  company  with  your  company  for  long- 
distance connections  in  South  Dakota  in  the  same  manner  and 
form  as  mfide  with  other  local  companies  where  you  connect." 

Neither  company  questions  the  validity  of  the  ordinance  under 
which  it  is  operating.  At  first  the  Dakota  Central  Telephone 
Company,  incensed  because  of  the  construction  of  a  second  and 
competing  exchange,  refused  to  make  the  connections.  During 
this  time  the  Grant  County  Telephone  Company  was  ready  and 
willing  at  all  times  to  comply  with  the  ordinance  under  which 
it  was  operating  and  make  the  connections.  The  original  com- 
plaint filed  in  this  case  for  connections  for  the  transmission  of  toll 
messages  by  patrons  of  the  Grant  County  Telephone  Company  re- 
sulted in  an  order  directing  those  connections  to  be  made,  and 
this  order  has  been  affirmed  by  our  supreme  court    Since  the  af- 
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firmance  of  that  order  the  Grant  County  Telephone  Company  ap- 
pears to  have  changed  its  attitude,  and,  now  that  it  is  about  to  re- 
ceive that  which  it  sought  from  the  Dakota  Central  Telephone 
Company,  does  not  wish  to  concede  that  which  the  ordinance 
under  which  it  is  operating  requires  it  to  do,  and  which  it  agreed 
to  do  when  it  accepted  the  terms  of  the  ordinance,  t.  €.,  '^connect 
with  any  local  exchange  that  may  be  established  within  the  said 
city  of  Milbank." 

These  ordinances  under  which  these  telephone  companies  are 
operating  being  concededly  within  the  powers  of  the  city  council 
of  the  city  of  Milbank  (Mitchell  v.  Dakota  Central  Teleph,  Co» 
25  S.  D.  409^  127  N.  W.  582;  State  Const  §  3,  art.  10),  and 
these  companies  having  accepted  the  benefits  of  these  ordinances, 
and  their  legality  not  being  in  any  wise  brought  in  question  in 
this  case,  we  are  quite  conclusively  of  the  opinion  that  they  have 
the  same  force  and  effect  as  the  solemn  enactments  of  the  state 
legislature.  Valid  ordinances  of  municipal  corporations  are  as 
binding  as  the  general  laws  of  the  stata  The  members  of  a  city 
council  or  governing  legislative  municipal  body  duly  assembled 
for  the  performance  of  their  legislative  functions,  when  acting 
within  the  confines  of  their  delegated  authority,  constitute  a 
miniature  legislative  assembly.  Municipal  ordinances  and  state 
statutes  are  from  a  commim  source  of  authority;  one  class  pre* 
sents  it  in  a  delq^ted,  and  the  oth^  in  a  direct,  form,  but  it  is 
the  power  of  the  state  which  speaks  in  both. 

New  Orleans  Waterworks  Co.  v.  New  Orleans,  164  TJ.  S.  471, 
41  L.  ed.  518,  17  Sup.  Ct  Eep.  161 ;  New  Orleans  Waterwcwis 
Co.  V.  Louisiana  Sugar  Ref.  Co.  125  TJ.  S.  18,  31  L.  ed.  607,  8 
Sup.  Ct.  Rep.  741 ;  Hamilton  Gaslight  &  Coke  Co.  v.  Hamilton 
146  U.  S.  258,  36  L.  ed.  963, 13  Sup.  Ct  Rep.  90;  St  Paul  Gas- 
light Co.  V.  St  Paul,  181  U.  S.  142,  45  L.  ed.  788,  21  Sup.  Ct 
Rep.  975 ;  Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  1, 43 
L.  ed.  341, 19  Sup.  Ct  Rep.  77 ;  Iron  Mountain  R.  Co.  v.  Mem- 
phis, 37  C.  C.  A.  410,  96  Fed.  113 ;  1  Dill.  Mun.  Corp.  4th  ed.  § 
308 ;  McQuillin,  Mun.  Ori  §§  12, 13 ;  2  McQuillin,  Mun.  Corp. 
§§  643,  644. 

K  these  ordinances  under  which  these  telephone  companies  are 
operating  have  the  same  force  and  effect  as  the  laws  of  this  state, 
and  we  believe  they  have,  and  come  within  the  purview  of  §  2 
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of  chapter  207  of  the  Laws  of  1911  above  cited,  then  these  mo- 
tions of  Mr.  Fuller  and  Mr.  Bandall  must  be  overruled^  and  thej 
are  overruled. 

[3]  As  one  of  the  additional  reasons  urged  by  Mr.  Eandall  for 
the  dismissal  of  this  proceeding  and  the  application  of  the  Dakota 
Central  Telephone  Campany,  there  is  presented  the  question  that 
the  Dakota  Central  Telephone  company  is  not  the  proper  party 
to  make  the  application,  and  that  it  is  for  the  city  alone  to  en- 
force its  own  ordinances  While  we  quite  agree  with  counsel 
that  the  city  of  Milbank  is  a  proper  party  in  any  proceeding  to 
enforce  its  ordinances,  and  that  at  any  of  the  times  since  these 
ordinances  have  been  in  effect  their  provisions  mi^t  have  been 
enforced  by  a  proceeding  in  mandamus  in  the  courts  of  this  state, 
the  record  in  this  ease  is  replete  with  the  efforts  put  forth  by  the 
municipal  authorities  to  cconpd  both  telephone  companies  to 
comply  with  these  provisions  of  the  ordinances,  and  the  citizens 
of  the  city  of  Milbank,  who  were  to  be  the  beneficiaries  and  to 
receive  the  service  and  be  permitted  to  intercommunicate  with 
each  other  under  these  provisos,  are  still  looking  forward  ex- 
pectantly to  the  final  result  of  this  proceeding,  to  the  end  that  they 
may  receive  the  service  for  which  they  have  bo  long  sought,  and  be 
able  not  only  to  converse  with  their  neighbors,  but  to  send  and  re- 
ceive long-distance  or  toll  messages  from  their  respective  places 
of  business  and  residence.  The  position  of  counsel  in  this  be- 
half is  untenable.    Milbank  v.  Dakota  Cent  Teleph.  Co.  supra. 

It  is  unnecessary  to  go  into  the  history  of  die  telephone  situa- 
tion in  Milbank.  That  history  is  spread  upon  the  record  in  this 
proceeding.  Practically  the  same  contentions  are  now  put  forth 
by  the  Grant  County  Telephone  Company  in  resisting  this  appli- 
cation as  were  made  by  the  Dakota  Central  Telephone  Company 
on  the  trial  of  this  case  in  the  first  instance  and  on  its  appeal  from 
the  original  order  made  in  this  case.  Those  contentions  are  based 
largely  on  guess,  imagination,  and  conjecture  as  to  what  may  or 
may  not  happen  in  certain  contingencies.  The  contingencies  upon 
which  this  surmise,  based  upon  feeble  and  scanty  evidence,  is 
predicated,  may  never  eventuate,  but  if  we  concede  that  they  may 
come  to  pass,  it  does  not  follow  that  the  evil  consequences  prophe- 
sied by  the  officials  of  the  Grant  County  Telephone  Company 
would  be  the  necessary  or  logical  result.    This  Board  has  juris- 
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diction  to  correct  any  unlawful  or  discriminatory  practice  which 
may  be  indulged  in  by  either  of  the  telephone  companies  in  ques* 
tion.  On  this  point  we  are  reminded  by  a  reference  to  page  45 
of  the  transcript  of  the  hearing  held  at  Milbank  on  December  2d 
last,  that,  immediately  preceding  that  hearing,  there  was  circu- 
lated in  the  city  of  Milbank  a  petition  or  agreement  which  was 
signed  by  about  seventy-five  of  its  citizens,  which,  at  the  time  of 
the  hearing,  was  in  the  possession  of  the  Grant  County  Telephone 
Company,  and  the  body  of  the  petition,  omitting  the  names,  was 
read  into  the  record  and  is  as  follows: 

•To  the  Grant  County  Telephone  Company, 

Milbank,  South  Dakota. 

The  undersigned  subscribers  of  your  telephone  system  at  Mil- 
bank  respectfully  protest  against  the  establishment  of  two  local 
exchanges  for  the  telephone  service  in  this  city. 

In  case  the  Board  of  Railway  Commissioners  at  the  hearing 
upon  December  2,  1916,  should  order  a  connection  of  exchanges 
at  the  same  rates  for  your  company  and  for  the  Dakota  Central 
Telephone  Company,  we  agree  to  use  the  Grant  County  telephone 
for  local  service,  and  will  continue  to  subscribe  to  your  phone. 

The  two  exchanges  at  Milbank  weare  established  by  the  Dakota 
Central  in  1901,  and  by  the  Grant  County  Telephone  Company 
in  1905,  respectively.  The  petition  offers  as  an  inducement  to 
the  making  of  the  connection,  that  its  subscribers  will  still  con- 
tinue to  subscribe  for  and  use  the  Grant  County  telephone  for 
local  service.  These  petitioners  are  evidently  desirous  of  having 
but  one  telephone  system  in  Milbank,  so  that  all  of  its  citizens  may 
communicate  with  each  other  under  the  conditions  as  they  now 
exist,  as  freely  as  if  but  one  telephone  plant  was  located  in  that 
city.  This  can  only  be  accomplished,  under  the  present  situa- 
tion, by  ordering  a  connection  between  the  two  exchanges  for  in- 
tercommunication. It  is  a  self-evident  fact  that  a  telephone  con- 
nection which  would  permit  the  residents  of  the  city  of  Milbank 
and  vicinity  to  converse  with  each  other  will  be  a  great  conven- 
ience, and  will  encourage  and  foster  a  more  extensive  use  of  the 
telephone  in  that  locality.    It  is  clear  from  the  evidence  in  this 

case  that  the  connections  can  be  made  and  are  practicable.  The 
P.U.R.1917C. 
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testimony  of  Mr.  Zietlow  on  this  last  hearing,  and  particularly  the 
testimony  on  his  cross-examination,  shears  how  these  connections 
could  be  made, — that  they  should  be  made  by  trunking  between 
the  two  exchanges,  a  portion  of  the  trunks  to  be  used  for  the  toll 
service  and  the  balance  for  the  local  to  local  exchange  service,  and 
that  they  should  be  so  arranged  that  in  case  of  an  overflow  either 
on  the  toll  line  or  local  to  local  service,  all  of  the  trunks  could  be 
used  in  any  branch  of  the  service. 

After  a  careful  consideration  of  all  of  the  evidence  in  this 
case,  we  are  of  the  opinion  and  find  that  the  original  order  of  this 
Commission  dated  April  12,  1915,  and  which  was  affirmed  by 
the  supreme  court  in  its  opinion  of  August  29,  1916,  should  be 
adhered  to,  and  that,  in  addition  to  th^  making  of  the  connec- 
tions outlined  in  that  order,  there  should  be  strung  five  additional 
trunks  for  the  purpose  of  connecting  the  two  exchanges,  so  that 
all  of  the  citizens  of  Milbank  and  vicinity  who  are  subscribers  to 
the  lines  of  the  respondents  may  intercommunicate  with  each 
other  through  the  medium  of  such  trunks. 

As  conclusions  of  law  from  the  foregoing,  we  now  hereby  find 
and  decide : 

That  an  order  should  be  made  and  entered  in  this  proceeding 
confirming  or  adhering  to  the  original  order  dated  April  12,  1915, 
for  toll-line  connection,  and  that  in  addition  thereto  the  exchanges 
of  the  respondents  at  Milbank  should  be  connected  by  at  least 
five  tnmking  lines,  attached  to  or  connected  with  the  local  posi- 
tions on  the  switchboards  of  the  respective  exchanges  in  such  a 
manner  that  in  case  of  necessity  the  toll  circuits  could  be  used  for 
local  calls  and  the  local  circuits  could  be  used  for  the  transmission 
and  receipt  of  toll  messages ;  that  the  expense  of  the  connections 
between  the  local  positions  of  the  two  exchanges  should  be  de- 
frayed by  the  parties  equally ;  that  copper  circuits  should  be  used 
in  all  cases  and  the  connections  at  the  switchboards  made  by  the 
employees  of  the  companies  owning  the  switchboards. 
P.U.R.1917C. 
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PACIFIC  GAS  &  ELECTEIC  COMPANY 

V. 

GREAT  WESTERN  POWER  COMPANY. 

[Decision  No.  4075;  Case  No.  1016.] 

Monopoly  and  competition  —  Enti*ance  into  occupied  territory  —  Serv^ 
ice  facilUies  of  both  utilities. 

1.  An  electric  utility  which  has  constructed  its  lines  of  a  poten- 
tiality considerably  in  excess  of  those  usually  adopted  for  the  economical 
distribution  of  energy,  solely  for  the  purpose  of  serving  large  and 
profitable  consumers,  with  no  facilities  for  caring  for  small  and  less 
profitable  patrons,  will  receive  littie  consideration  from  ths  California 
Commission  on  an  application  for  a  certificate  of  convenience  and 
necessity  for  an  extension  into  territory  served  by  another  having  facili- 
ties for  both  classes  of  consumers. 

Monoply    and    competition -— Extension    in    com/petitive    territory'^ 
Necessity  of  certificate  and  franchise. 

2.  An  electric  company  will  not  be  prevented  from  extending  ita 
line  to  supplant  another  company  in  serving  a  plant,  although  it  has 
neither  a  certificate  of  convenience  and  necessity  under  §  50  of  the 
California  Public  Utilities  Act,  nor  a  franchise  for  the  extension,  where 
the  territory  has  been  generally  served  by  both  companies  prior  to  the 
enactment  of  the  statute,  and  where  the  extension  will  occupy  a  private 
right  of  way,  since  neither  a  certificate  nor  a  franchise  is  required. 

[February  1,  1917.] 

Complaint  of  the  Pacific  Gas  &  Electric  Company  to  prev^it 
the  Great  Western  Power  Company  from  eonstructing  a  trans- 
mission line  for  the  purpose  of  serdng  a  consumer  in  Contra 
Costa  County;  dismissed. 

Appearances:  Charles  P.  Cutten  for  complainant;  Chaffee 
Hall  and  Guy  C.  Earl  for  defendant 

Devlin,  Commissioner :  The  complaint  of  Pacific  Gas  &  Elec- 
tric Company  in  this  proceeding  is  directed  against  Great  West- 
em  Power  Company  and  alleges  in  effect: 

[1,  2]  That  complainant  is  now  and  has  been  since  long  prior 
to  March  23,  1912,  engaged  in  the  business  of  supplying  elec- 
tricity at  reasonable  rates  to  consumers  in  the  city  of  Pittsburg 
and  contiguous  territory,  and  that  it  is  now  and  has  been  since 
prior  to  March  23,  1912,  willing  and  able  to  supply  all  rea- 
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tollable  demands  for  electric  service  in  tlie  territory  referred  to ; 
that  prior  to  March  23,  1912,  c(nnplainant  was  supplying  with 
electric  energy  the  firm  of  Johnson  &  Lanteri,  engaged  in  the 
business  of  shipbuilding  at  a  point  1  mile  east  of  the  western 
limits  of  the  city  of  Pittsburg;  that  since  March  23,  1912,  B. 
P.  Lanteri  succeeded  to  the  business  formerly  conducted  by  John- 
s(m  b  Lanteri,  and  is  now  and  has  been  for  some  time  past  the 
owner  thereof,  and  that  complainant  has  supplied  B.  P.  Lanteri 
at  his  shipbuilding  works  with  electricity  since  he  became  the 
owner  tiiereof ;  that  defendant.  Great  Western  Power  Company, 
has  since  a  date  prior  to  March  23,  1912,  been  supplying  with 
electric  energy  the  Bowers  Kubber  Company,  situated  on  the 
road  leading  from  Pittsburg  to  Antioch  approximately  3,000  feet 
east  of  said  shipbuilding  plant  of  B.  P.  Lanteri,  and  that  sub- 
sequent to  March  23,  1912,  said  defendant  has  extended  its  lines 
in  a  westerly  directi<Hi  along  the  said  Pittsburg-Antioch  county 
road  for  a  distance  of  approximately  1,500  feet  to  supply  two 
consumers  situated  adjacent  to  said  road;  that  said  consumers 
have  ceased  to  take  service  from  defendant  and  defendant  fur- 
nishes no  electric  service  within  3,000  feet  of  the  plant  of  said 
B.  P.  Lanteri. 

The  complaint  f urth^  alleges  that  defendant  did  not  have  and 
lias  not  since  acquired  a  valid  franchise  to  construct  its  lines 
along  said  Pittsburg-Antioch  county  road  in  a  westerly  direction 
from  said  plant  of  the  Bowers  Rubber  Company,  and  that  de- 
fendant did  not  obtain  from  this  Commission  a  certificate  of 
public  convenience  and  necessity  as  provided  for  in  §  50  of  the 
Public  Utilities  Act  to  authorize  it  to  build  said  line  in  a  west- 
erly direction  from  the  plant  of  the  Bowers  Rubber  Company, 
or  to  exercise  any  right  or  rights  under  any  franchise  which 
'  defendant  may  have  claimed  to  have  a  right  to  exercise. 

The  complaint  further  sets  forth  that  defendant  has  entered 
into  a  contract  with  said  B.  P.  Lanteri  to  supply  him  with  elec- 
tric energy,  and  is  now  engaged  in  constructing  a  line  for  a  dis- 
tance of  1,500  feet  from  the  end  of  the  line,  extending  in  a  west- 
erly direction  from  the  plant  of  said  Bowers  Rubber  Company, 
P.UJLisixa 
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for  the  purpose  of  supplying  service  under  said  contract;  that 
defendant,  in  attempting  to  serve  electric  energy  to  said  B.  P. 
Lanteri  under  said  contract,  is  proceeding  without  authority  and 
in  violation  of  the  provisions  of  the  Public  Utilities  Act 

The  Coiumission  is  asked  to  make  its  order  restraining  defend- 
ant from  extending  its  said  distribution  lines  to  supply  said  B. 
P.  Lanteri  with  electric  energy,  and  declaring  that  neither  pres- 
ent nor  future  public  convenience  or  necessity  require  or  will 
require  the  construction  of  said  line  by  defendant 

Defendant  in  its  answer  admits  that  it  did  not  have  and  has 
not  since  acquired  a  valid  franchise  to  construct  its  lines  westerly 
along  the  Pittsburg-Antioch  county  road  from  the  plant  of  the 
Bowers  Rubber  Company,  but  contends  that^  inasmuch  as  said 
line  occupies  a  private  right  of  way,  a  franchise  is  not  required 
by  law.  It  is  further  admitted  by  defendant  that  it  did  not 
obtain  from  this  Commission  a  certificate  of  public  convenience 
and  necessity  as  provided  in  §  50  of  the  Public  Utilities  Act,  to 
authorize  it  to  build  said  line  westerly  from  the  plant  of  the 
Bowers  Eubber  Company,  but  maintains  that  said  certificate  of 
public  convenience  and  necessity  is  not  required  by  law. 

It  is  further  admitted  that  defendant  has  entered  into  a  con- 
tract to  supply  B.  P.  Lanteri  with  electric  energy,  and  that  it  is 
now  engaged  in  constructing  a  line  to  supply  said  service,  and 
that  defendant  has  not  requested  this  Commission  to  grant  to  it, 
nor  has  it  received  a  certificate  of  public  convenience  and  neces- 
sity in  connection  with  the  furnishing  of  service  to  said  B,  P. 
Lanteri,  but  maintains  that  such  certificate  is  not  required  by 
law.  It  is  further  alleged  in  the  answer  that  said  territory  is 
already  served  by  defendant,  and  that  the  line  complained  of  is 
an  extension  necessary  in  the  ordinary  course  of  defendant's 
business. 

The  Commission  is  asked  to  dismiss  the  complaint 

Upon  a  careful  consideration  of  the  evidence  introduced  on 
behalf  of  the  parties  hereto,  the  facts  appear  to  be  as  follows : 

Complainant,   Pacific  Gas  &  Electric  Company,   since  long 

prior  to  the  effective  date  of  the  Public  Utilities  Act,  has  been 

engaged  in  the  business  of  furnishing  electric  service  in  that 
P.U.R.i9l7a 
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portion  of  Contra  Costa  county  lying  generally  along  the  Sacra- 
mento river  and  along  the  bay  shore  of  San  Pablo  bay  and  Suisun 
bay.  It  maintains  substations  at  Pittsburg,  Antioch,  and  various 
other  points  in  said  territory,  together  with  transmission  and 
distribution  facilities  for  furnishing  all  classes  of  electric  serv- 
ice set  forth  in  its  various  schedules  on  file  with  this  Commis- 
sion. For  about  five  years  complainant  has  been  supplying  elec- 
tric energy,  under  contract,  to  the  shipyards  of  B.  P.  Lanteri 
and  his  immediate  predecessors  in  interest,  Johnson  &  Lanteri, 
at  a  point  on  the  Pittsburg-Antioch  county  road  approximately 
4,000  feet  east  of  the  incorporated  limits  of  the  town  of  Pitts- 
burg. 

In  1908, the  100-kilovolt  line  of  defendant  from  its  Big  Bend 
hydroelectric  plant  to  Oakland  was  completed,  and  about  three 
years  later  its  Clayton  substation  was  placed  in  operation.  The 
22-kilovolt  line  from  Clayton  to  the  bay  shore  territory,  by  way 
of  Concord  and  Bay  Point,  was  constructed  during  1911,  and  in 
September  of  that  year  the  22-kilovolt  line  which  supplies  the 
Bowers  Rubber  Company  was  completed.  The  22-kilovolt  line 
into  Pittsburg  was  completed  about  March  11, 1912.  Subsequent 
to  March  23,  1912,  the  lines  supplying  the  plant  of  the  Bowers 
Rubber  Company  were  extended  westerly  along  the  private  right 
of  way  parallel  to  the  Pittsburg-Antioch  county  road  for  a  dis- 
tance of  about  1,600  feet  to  serve  the  Oakland-Antioch  &  Eastern 
Railway  Company  during  the  construction  of  a  ferryboat,  which 
service  was  discontinued  after  the  completion  of  this  work. 

At  the  time  of  the  filing  of  the  complaint  herein,  defendant  had 
22-kilovolt  lines  on  three  sides  of  the  shipbuilding  plant  of  B.  P. 
Lanteri,  and  complainant  was  serving  this  consumer,  and  also 
had  its  distribution  lines  generally  serving  this  entire  district. 

Some  time  prior  to  the  filing  of  the  complaint  herein,  defend- 
ant entered  into  a  contract  to  supply  B.  P.  Lanteri  with  electric 
energy  under  its  filed  schedule  No.  500,  which  is  as  follows : 

2.80  cents  per  kilowatt  hour  for  first  60  kilowatt  hours  per 

month  per  horse  power. 
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1.75  cents  per  kilowatt  hour  for  next  60  kilowatt  hours  p^ 
month  per  horse  power. 

1.05  cents  per  kilowatt  hour  for  next  60  kilowatt  hours  per 
month  per  horse  power. 

.90  cents  per  kilowatt  hour  for  all  ovw  180  kilowatt  hours  per 
month  per  horse  power. 

Minimum  charge,  $1  per  horse  power  per  month  for  first  50- 
horse  power  of  rated  capacity  and  50  cents  per  horse  power  per 
month  for  all  over  50-horse  power  of  rated  capacity. 

Complainant,  Pacific  Gas  &  Electric  Company,  has  for  some 
five  years  been  supplying  electric  service  to  R  P.  Lanteri  and 
his  predecessors,  at  a  straight  meter  rate  of  2^  cents  per  kilo- 
watt hour,  without  any  minimum  charge,  which  rate  is  a  devia- 
tion from  the  established  schedule  of  complainant  for  this  service. 
Schedule  No.  142,  of  complainant,  under  which  said  B.  P.  Lan- 
teri is  entitled  to  receive  service,  if  required  to  pay  the  same 
rate  demanded  of  other  consumers  similarly  situated,  is  as  fol- 
lows: 

3  cents  per  kilowatt  hour  for  first  54  kilowatt  hours  per  month 
per  horse  power. 

2  cents  per  kilowatt  hour  for  next  54  kilowatt  hours  per  month 
per  horse  power. 

1.10  cents  per  kilowatt  hour  for  next  54  kilowatt  hours  per 
month  per  horse  power. 

.90  cents  per  kilowatt  hour  for  all  over  162  kilowatt  hours  per 
mondi  per  horse  power. 

Minimum  charge,  $1  per  horse  power  per  month  for  first  50- 
hoTse  power  installed  and  50  cents  per  horse  power  per  month 
for  all  over  60-korse  power  of  installed  capacity. 

It  is  obvious  that  both  comj^ainant  and  defendant  were  en- 
gaged in  the  business  of  distributing  and  selling  electric  energy 
in  Ae  general  territory  involved  in  this  proceeding  prior  to  the 
effective  date  of  the  Public  Utilities  Act,  and  it  also  clear  t^at 
both  are  amply  prepared  to  continue  and  extend  such  service. 
The  rates  of  complainant  and  def  mdant  are  practically  the  same, 
and  there  can  be  no  question  but  that  each  is  capable  of  giving 

proper  and  adequate  service.    It  may,  however,  be  well  to  point 
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out  that  there  is  a  certain  difference  between  the  character  of 
service  furnished  by  complainant  and  that  supplied  by  defend- 
ant Complainant,  as  has  already  been  indicated,  maintains  and 
operates  general  distribution  facilities  around  the  bay-8h(»re  terri- 
tory and  in  each  of  the  several  municipalities  and  unincorporated 
villages.  This  general  service  requires  a  relatively  large  invest- 
ment in  lines  of  11,000  volts  and  less,  and  a  correspondingly 
heavy  investment  in  line  transformers,  services,  and  meters  to 
meet  the  demand  of  the  average  consumer.  Defendant,  on  the 
other  hand,  has  very  largely  confined  its  investment  and  efforts 
to  securing  the  larger  consumers,  and  to  that  end  maintains  lines 
of  a  potential  considerably  in  excess  of  the  usually  accepted  lim- 
its for  economical  distribution.  It  may  be  well  at  this  point  to 
call  attention  to  the  possibility  that,  if  this  practice  were  to  be- 
come general  throughout  the  rural  districts,  the  utilities  might 
urge  unsuitable  facilities  as  an  excuse  for  refusing  service  to 
that  class  of  prospective  consumers  whose  individual  require- 
ments are  relatively  small,  and  where,  even  under  favorable  cir- 
cumstances, the  supplying  of  electric  energy  presents  no  small 
problem.  In  this  c<mnection  I  desire  to  point  out  that  the  obli- 
gation and  duty  of  an  electrical  corporation  to  serve  does  not 
imply  that  the  serving  utility  has  a  right  to  select  the  class  of 
consumers  which  it  desires  to  serve.  While  I  do  not  wish  to  be 
understood  as  charging  defendant  with  an  intent  to  refuse  to 
supply  service  to  the  small,  and,  consequently,  less  profitable 
class  of  consumers,  I  do  intend  to  clearly  indicate  that  where  an 
electrical  corporation  maintains  such  character  of  distribution 
facilities  as  we  find  here,  there  is  great  danger  that,  while  pos- 
sibly these  facilities  will  most  economically  meet  the  demands 
of  the  relatively  large  consumer,  the  serving  utility  may  find 
considerable  diflBculty  in  profitably  fulfilling  its  full  duty  to  the 
public,  which  obligation  can  only  be  discharged  by  meeting  all 
reasonable  demands  for  electric  service  from  every  class  of  con- 
sumer which  the  utility  holds  itself  out  to  serve  as  set  forth  in 
its  established  schedules  of  rates.  Nor  can  this  duty  and  obliga- 
tion be  avoided,  or  in  any  way  lessened,  by  the  maintenance  of 
facilities  which  may  render  any  one  of  the  several  classes  of 
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service  undesirable  from  the  utility  point  of  view.  If  the  only 
issue  involved  in  this  proceeding  was  one  of  public  convenience 
and  necessity,  and  considering  the  problem  involved  in  rural 
distribution,  the  present  service  facilities  of  defendant,  consist- 
ing of  22-kilovolt  lines,  would  be  exceedingly  difficult  to  justify, 
particularly  in  view  of  the  fact  that  complainant,  as  has  already 
been  stated,  maintains  distribution  facilities  apparently  designed 
to  more  nearly  meet  the  requirements  of  general  distribution  to 
consumers  of  all  classes. 

After  full  consideration  of  all  the  evidence  introduced,  I  am 
of  the  opinion  that  the  territory  involved  in  this  proceeding  can 
reasonably  be  declared  to  be  territory  now  served  by  both  com- 
plainant and  defendant,  and  that  no  certificate  of  public  conven- 
ience and  necessity  is  required  by  either  party  to  extend  its  lines 
to  serve  consumers  therein  except  in  the  event  that  permission 
is  desired  to  exercise  franchise  rights.  Under  the  circumstances, 
and  in  view  of  the  fact  that  defendant  does  not  intend  to  use  the 
county  roads  of  Contra  Costa  county  in  extending  its  serrice 
lines  to  the  shipbuilding  plant  of  B.  P.  Lanteri,  I  would  recom- 
mend that  the  complaint  herein  be  dismissed,  and  I  submit  the 
following  form  of  order: 

ORDER. 

Pacific  Gas  &  Electric  Company  having  filed  complaint  in  the 
above-entitled  proceeding,  requesting  that  defendant  be  prevent- 
ed from  extending  its  distribution  lines  along  the  Pittsburg- 
Antioch  county  road  to  supply  B.  P.  Lanteri  with  electric  service, 
and  defendant  having  answered  said  complaint  and  public  hear- 
ing having  been  held  thereon,  and  the  matter  being  now  ready  for 
decision, 

It  is  hereby  ordered  that  the  said  complaint  be  and  it  is  hereby 
dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  state  of  California. 

p.ujt.i9irc. 
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OAIilFORNIA  RAILROAD  COMMISSION^. 

BE  EIVER  BEND  GAS  &  WATER  COMPANY  et  aL 

[Decision   No.   4082;    Application   No.    2632.] 

Cansolidationf  merger,  and  sale -^  Conditions -^  Franchises, 

1.  Authority  to  sell  a  water  system  which  is  operated  without  a 
franchise,  and  to  issue  stock  in  payment,  will  not  be  made  effective  until 
the  vendor  secures  a  franchise  and  approval  thereof  by  the  Commission. 

PubUe  utilUieS'^What  consUtutes^  Company  selling  water  to  diS' 
tributer, 

2.  A  water  utility,  although  selling  its  distributing  system,  retains 
its  public  utility  character  in  so  far  as  it  agrees  to  sell  water  to  the 
distributer. 

SectMrUy  issues -^ Purpose '^Promotion  expense. 

3.  Stock  may  be  issued  for  beneficial  promotion  services. 
Security  issues  ^^  Purposes -^  Future  betterments -^  Conditions, 

4.  An  issue  of  stock  to  provide  for  future  betterments  was  author- 
ized upon  condition  that  the  proceeds  from  the  sale  should  be  expended 
only  under  supplemental  orders. 

Security  issues  —  .Safe  price  —  Development  stage  of  utilUy, 

6.  Stock  was  authorized  to  be  sold  at  a  discount  of  only  10  per 

cent  of  par,  rather  than  at  a  discount  of  25  per  cent,  although  the 

utility  was  in  the  development  stage. 
Certificate  of  convenience  and  necessity -^  Conditions '^  No  waiver  of 

Commission  power  to  regulate  service. 

6.  A  certificate  of  convenience  and  necessity  to  exercise  a  municipal 
franchise  assuming  to  fix  the  heating  value  and  pressure  of  gas  was 
issued  on  conditions  not  constituting  a  waiver  of  the  Commission's  power 
of  regulation. 

Certificate  of  convenience  and  necessity -^  Commencement  of  opera^ 
tions  before  securing  —  Violation  of  statute. 

7.  A  utility  commencing  operation  before  securing  a  final  order 
from  the  California  Commission  on  its  petition  for  a  certificate  of  con- 
venience and  necessity  violates  §  50  of  the  Public  Utilities  Act. 

[February  5,  1917.] 

Application  of  River  Bend  Gas  &  Water  Company  for  a 
certificate  of  public  convenience  and  necessity;  applicatioq  of 
Alta  District  Gas  Company  to  sell  and  Kiver  Bend  Gas  &  Water 
Company  to  buy  a  certain  gas  plant;  application  of  Parlier 
Winery  to  sell  and  River  Bend  Gas  &  Water  Company  to  buy  a 
certain  waterworks,  gas  franchise,  and  lands;  application  of 
Eiver  Bend  Gas  &  Water  Company  to  issue  and  sell  capital 
stock. 
P.U.R.1917C. 
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Applications  granted  with  authority  to  the  Biver  Bend  Oas 
&  Water  Company  to  issue  $137,300  par  value  of  stock  in  pay- 
ment of  property  acquired,  promotion  services,  and  advances  of 
money,  and  to  issue  $56,700  par  value  of  stock  to  be  sold  at  not 
less  than  90,  proceeds  to  be  used  for  legal  expenses  and  future- 
betterments. 

Appearances:    Chaffee  £.  Hall  for  applicants. 

Gordon,  Conmiissioner :  This  is  an  application  of  River  Bend! 
Gas  &  Water  Company,  operating  in  Fresno  county,  for  author- 
ity to  purchase  the  gas  plant  and  system  of  Alta  District  Gas^ 
Company  of  Dinuba,  Tulare  county,  and  the  water  system  of 
Parlier  Winery,  located  at  Parlier,  Fresno  county, 

Eiver  Bend  Gas  &  Water  Company  also  asks  for  authority  to* 
issue  $233,500  par  value  of  stock  as  hereinafter  more  fully  set 
forth,  and  for  certificates  of  public  convenience  and  necessity  to 
operate  in  the  city  of  Kingsburg,  Fresno  coimty,  and  in  certain, 
unincorporated  territory  in  Fresno  and  Tulare  counties.  Alta 
District  Gas  Company  and  Parlier  Winery  join  in  the  applica- 
tion, and  ask  for  authority  to  sell  their  public  utility  properties 
to  River  Bend  Gas  &  Water  Company. 

River  Bend  Gas  &  Water  Company  was  incorporated  under 
the  laws  of  the  state  of  California  on  April  2,  1916.  It  pur- 
chases gas  from  Alta  District  Gas  Company  at  Dinuba,  and  at 
the  present  time  is  serving  the  towns  of  Reedley,  Parlier,  Kings- 
burg, and  certain  intervening  territory. 

The  company  was  originally  incorporated  with  an  authorized 
capital  stock  issue  of  $100,000.  This  has  recently  been  in- 
creased to  $250,000,  or  2,500  shares  of  the  par  value  of  $100 
per  share.  River  Bend  Gbs  &  Water  Company  to  date  has- 
issued  but  5  shares  of  stock.  This  stock  is  controlled  by  Parlier 
Winery,  but  has  been  transferred  to  directors  for  qualifying  pur- 
poses. The  company  has  no  mortgages  upon  its  properties,  and 
has  issued  no  bonds  or  notes.  Its  only  indebtedness  consists  of 
advances  made  by  Parlier  Winery  amounting  to  $62,075.86,  as 
of  August  1,  1916. 

Alta  District  Gas  Company  operates  in  the  city  of  Dinuba,. 

Tulare  county,  under  a  franchise  granted  to  one  A.  A.  Weber  ii^ 

June,  1913.    The  company  was  incorporated  on  June  18,  1913^ 
P.U.R.1917C. 
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widi  a  total  authorized  capital  stock  issue  of  $45,000,  being 
46,000  shares  of  the  par  value  of  $1  per  share.  At  the  present 
time  28,000  shares  of  stock  are  outstanding,  all  of  which  are 
owned  by  Parlier  Winery,  with  the  exception  of  directors'  quali- 
fying shares.  On  August  1,  1916,  the  company's  liabilities  con- 
sisted of  two  notes  aggregating  $15,000  and  other  indebtedness 
of  $3,882.48.  The  latter  sum  represents  advances  made  from 
time  to  time  by  Parlier  Winery. 

[1]  Parlier  Winery  was  incorporated  on  May  5,  1909.  In 
connection  with  its  wine  and  distilling  business,  it  operates  a 
small  water  plant  and  system.  Subsequent  to  the  hearing,  it 
developed  that  this  system  is  being  operated  without  a  franchise. 
Applicants  should  proceed  at  once  to  secure  the  necessary  permit 
from  the  county  of  Fresno. 

Parlier  Winery  now  desires  to  be  relieved  from  the  burdens 
of  a  public  utility  to  which  it  is  subjected  by  the  ownership  of 
its  water  system,  and  it  therefore  proposes  to  consolidate  its 
water  utility  properties  with  the  two  gas  companies  which  it 
controls;  namely,  Alta  District  Gas  Company  and  River  Bend 
Gkis  &  Water  Company. 

In  effecting  this  consolidation,  it  is  proposed  that  River  Bend 
Gas  &  Water  Company  shall  issue  stock  at  75  per  cent  of  par, 
as  follows: 

Par  Value 
of  Stock. 
To  Alta  District  Oaa  Companj  for  entire  property  and  assets  as 

of  August  1,  1916,  free  and  clear  from  debts  and  encumbrances  $  61,200.00 
T6  Parlier  Winery  for  waterworks  and  land  as  of  August  1, 1916, 

free  and  clear  Iron  debts  and  encumbrances 14,300.00 

To  Parlier  Winery  for  advances  to  River  Bend  Qas  &  Water  Com- 
pany to  August  1, 1916,  amounting  to  $62,076.86 82,800.00 

To  Parlier  Winery  forpromotion  services  estimated  at  $5,000  . .        6,700.00 
To  be  sold  to  Parlier  Winery  for  cash  for  legal  expenses  amount- 
ing to  $1,000 1,333.00 

To  be  sold  to  Parlier  Winery  for  cash  for  additions  and  better- 
ments during  next  two  years  estimated  at  $50,000 66,667.00 

To  be  issued  to  directors  in  lieu  of  shares  heretofore  issued  for 
qualification  purposes 500.00 

Total   $233,500.00 

I  shall  take  up  the  above  items  in  order. 

Alta  District  Gas  Company  acquired  its  plant  from  one  A.  A. 

Weber  under  authority  of  this  Commission  granted  by  decision 

No.  972  (3  CaL  R  C.  R  623),  and  Decision  No.  1980  (5  Cal. 
P.U.R.19170. 
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R.  C.  E.  814).  The  consideration  for  the  transfer  was  tiie  issu- 
ance to  said  A.  A.  Weber  of  $28,000  par  value  of  stock  of  Alta 
District  Gas  Company,  the  property  being  transferred  subject 
to  indebtedness  amounting  to  approximately  $11,000.  The  $28,- 
000  of  stock  acquired  by  Mr.  Weber  has  since  come  into  the 
hands  of  Parlier  Winery,  and  the  properties  of  Alta  District 
Gas  Company  have  been  operated  for  approximately  a  year  past 
in  conjunction  with  the  properties  of  River  Bend  Gas  &  Water 
Company. 

As  of  August  1,  1916,  the  ^^ok  value"  of  the  assets  of  Alta 
District  Gas  Company  is  stated  by  the  applicants  herein  to  be 
the  sum  of  $45,879.55.  While  applicants  contend  that  this 
figure  does  not  reflect  the  true  value  of  the  property,  it  is  pro- 
posed to  use  this  figure  as  the  basis  of  the  proposed  transfer  and 
issue  of  stock. 

A  valuation  made  by  W.  J.  Hammond,  assistant  engineer  of 
the  Commission,  places  the  estimated  reproduction  cost  new  of 
the  properties  of  River  Bend  Gas  &  Water  Company  and  Alta 
District  Gas  Company  as  of  November  1,  1916,  at  $121,538. 
This  figure  does  not  include  materials  and  supplies  amounting 
to  approximately  $5,000.  Mr.  Hammond  places  the  estimated 
reproduction  cost  new  of  the  properties  of  Alta  District  Gas 
Company  as  of  August  1,  1916,  at  approximately  $50,000.  The 
original  cost  appears  to  have  been  approximately  $45,000. 

[2]  The  water  utility  system  owned  and  operated  by  Parlier 
Winery  was  first  installed  in  1913.  The  water  supply  is  ob- 
tained from  a  well  owned  by  the  winery.  Water  is  raised  from 
the  well  by  means  of  a  steam  pump,  the  steam  being  obtained 
direct  from  the  steam  plant  used  in  conjunction  with  the  winery. 
Parlier  Winery  proposes  to  retain  the  well  and  the  ground  on 
which  it  is  located,  transferring  to  River  Bend  Gas  &  Water 
Company  the  real  estate  upon  which  the  tank  and  the  tower  are 
located,  and  the  distributing  system. 

It  is  proposed  that  River  Bend  Gas  &  Water  Company  and 
Parlier  Winery  shall  enter  into  a  contract  by  which  Parlier 
Winery  will  furnish  water,  including  steam  and  labor  for  pump- 
ing, to  River  Bend  Gas  &  Water  Company,  for  the  sum  of  $150 
per  month.  If  this  arrangement  is  carried  into  effect.  River 
Bend  Gas  &  Water  Company  will  neither  own  nor  control  the 
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soTirce  of  its  water  supply,  and  Parlier  Winery,  in  so  far  as  it 
sells  water  to  River  Bend  Gas  &  Water  Company,  will  remain  a 
public  utility.  , 

The  '1)ook  cost''  of  the  waterworks  and  lands  proposed  to  be 
transferred  to  Eiver  Bend  Gas  &  Water  Company  as  of  August 
1,  1916,  is  stated  by  applicant  to  be  the  sum  of  $10,736.17. 
James  Armstrong,  assistant  engineer  for  the  Commission,  re- 
ported at  the  hearing  that  the  original  cost  of  the  property  as 
of  December  1,  1916,  was  estimated  by  him  to  be  the  sum  of 
$11,153.72.  During  the  eleven  months  of  1916,  the  total  addi- 
tions and  betterments  added  amounted  to  $473.10.  From  this  I 
believe  we  may  safely  assume  the  original  cost  as  of  August  1, 
1916,  to  have  been  approximately  $11,000. 

As  heretofore  stated,  Parlier  Winery  has  advanced  to  River 
Bend  Gas  &  Water  Company  up  to  August  1,  1916,  the  sum  of 
$62,075.86.  Parlier  Winery  is  entitled  to  reimbursement  for 
these  advances,  and  I  shall  recommend  that  River  Bend  Gas  & 
Water  Company  be  permitted  to  issue  stock  therefor. 

[3]  In  asking  for  the  issue  of  sufficient  amount  of  stock  to 
Parlier  Winery  to  net  the  sum  of  $5,000  for  promotion  services, 
applicants  call  attention  to  the  fact  that  no  charges  have  been 
made  by  Parlier  Winery  for  the  services  of  its  employees  in 
promoting  the  organization  and  business  of  River  Bend  Gas  & 
Water  Company.  Mr.  R.  K.  Madsen,  manager  of  Parlier  Win- 
ery, is  also  general  manager  of  River  Bend  Gas  &  Water  Com- 
pany, and  until  recently  his  services  have  been  donated  to  the 
gas  company  without  charge. 

It  appears  that  during  the  construction  period,  Mr.  Madsen 
supervised  every  detail  of  the  work,  and  it  further  appears  that, 
due  to  his  ability,  a  substantial  saving  was  made  in  the  cost  of 
construction. 

I  am  of  the  opinion  that  this  Commission  may  reasonably  au- 
thorize the  issue  of  a  sufficient  amount  of  stock  to  Parlier  Winery 
to  reimburse  it  for  promotion  services  amounting  to  $5,000. 

I  am  further  of  the  opinion  that  River  Bend  Gas  &  Water 
Company  may  be  allowed  to  sell  stock  to  Parlier  Winery  to  net 
$1,000  for  legal  expenses. 

[4]  I  shall  now  consider  the  proposed  sale  of  stock  by  River 
Bend  Gas  &  Water  Company  to  net  $50,000  for  additions  and 
P.U.R.1917C. 
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betterments.  It  was  applicants'  original  intention  to  issue  and 
sell  only  sufficient  stock  to  net  $10,000  for  this  purpose.  At  the 
hearing,  however,  the  application  was  amended  with  the  request 
that  Kiver  Bend  Gas  &  Water  Company  be  provisionally  author- 
ized to  issue  and  sell  during  the  next  two  years  a  sufficient 
amount  of  stock  to  net  the  sum  of  $50,000. 

The  company  states  that  it  has  under  consideration  an  exten- 
sive construction  program,  including  'Extensions  in  and  about 
the  towns  of  Sanger,  Del  Rey,  Sultana,  Orosi,  and  Cutler.  I 
am  willing  to  recommend  the  issue  of  this  stock  upon  the  condi- 
tion, however,  that  the  proceeds  from  the  sale  of  said  stock  shall 
only  be  expended  under  supplemental  orders  from  this  CcHnmis- 
sioiL 

I  shall  also  recommend  that  River  Bend  Gas  &  Water  Com- 
pany be  permitted  to  issue  five  shares  of  stock  in  lieu  of  the 
shares  heretofore  issued  to  qualify  directors. 

[5]  I  now  come  to  a  consideration  of  River  Bend  Gas  & 
Water  Company's  request  that  it  be  allowed  to  issue  stock  at  not 
less  than  75  per  cent  of  par.  While  I  am  ready  to  recognize 
that  this  company  is  as  yet  in  the  development  stage,  and  that  a 
reasonable  discount  upon  its  stock  may  be  allowed,  I  am  not 
willing  to  recommend  the  sale  of  stock  at  the  figure  asked  for. 
Under  all  the  circumstances  of  this  particular  case,  a  discoimt 
of  not  to  exceed  10  per  cent  appears  to  me  to  be  reasonable,  and 
I  shall  so  recommend. 

[6]  In  decision  No.  2416  (6  Cal.  R.  C.  R.  1064),  this  Com- 
mission granted  Parlier  Winery  authority  to  transfer  to  River 
Bend  Gas  &  Water  Company  a  franchise  from  the  city  of  Reed- 
ley,  dated  March  3,  1915,  a  franchise  from  the  county  of  Fresno, 
dated  February  11, 1915,  and  a  franchise  from  the  city  of  Kings- 
burg,  when  the  same  should  have  been  granted. 

The  Commission  further  declared  that  public  convenience  and 
necessity  required  the  exercise  by  River  Bend  Gas  &  Water  Com- 
pany of  the  rights  granted  by  the  above-mentioned  franchises 
from  the  city  of  Reedley  and  the  county  of  Fresno,  and  declared 
that  upon  further  application  it  would  issue  a  certificate  of  pub- 
lic convenience  and  necessity  under  the  franchise  to  be  obtained 

from  the  city  of  Kingsburg.  This  franchise  has  since  been  ob- 
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tained,  and  a  request  for  the  issue  of  a  final  certificate  of  public 
convenience  and  necessity  is  included  in  the  application  herein. 

In  examining  the  copy  of  the  franchise  from  the  city  of  Kings- 
burg,  which  has  been  filed  in  connection  with  the  application 
herein,  I  find  that  §  7  of  said  franchise  contains  certain  provi- 
sions assuming  to  fix  the  heating  value  and  pressure  under  which 
gas  shall  be  furnished  by  the  grantee. 

In  view  of  the  fact  that  these  are  matters  which  may  affect 
the  jurisdiction  of  this  Commission,  I  shall  recommend  that  a 
certificate  of  public  convenience  and  necessity  be  issued  on  such 
conditions  as  shall  not  in  any  degree  constitute  a  waiver  of  this 
Commission's  power  hereafter  to  regulate  any  of  tlie  matters 
relating  to  this  utility  which  may  properly  come  under  its  juris- 
diction. 

[7]  At  the  hearing  it  developed  that  River  Bend  Gas  &  Water 
Company  has  commenced  operations  in  the  city  of  Kingsburg, 
although  it  has  not  obtained  a  final  order  from  this  Commission 
upon  its  application  for  a  certificate  of  public  convenience  and 
necessity.  This  is  clearly  a  violation  of  the  provisions  of  §  60 
of  the  Public  Utilities  Act  Applicant  should  be  advised  that 
this  Commission  is  not  disposed  to  deal  lightly  with  offenders 
in  this  regard. 

In  connection  with  the  transfer  of  the  public  utility  properties 
of  Parlier  Winery  to  River  Bend  Gas  &  Water  Company,  au- 
thority is  asked  to  transfer  two  franchises,  as  follows: 

A  fifty-year  franchise  from  the  county  of  Tulare,  adopted 
August  15,  1915,  imder  ordinance  No.  133,  granting  Parlier 
Winery,  or  its  successors,  the  right  to  construct  and  operate  a 
gas-distributing  system  within  the  towns  of  Sultana,  Orosi, 
Cutler,  and  adjoining  territory,  and  also  along  certain  described 
county  highways. 

A  fifty-year  franchise  from  the  county  of  Fresno,  adopted 
July  10,  1915,  under  ordinance  No.  168,  granting  to  Parlier 
Winery,  its  successors,  and  assigns,  the  right  to  construct  and 
operate  a  gas-distributing  system  in  the  towns  of  Sanger  and 
Del  Rey,  and  adjoining  territory,  and  along  certain  described 
county  roads. 

Both  of  the  above-mentioned  franchises  provide  for  payment 
P.U.R.1917C.  53 
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to  the  respective  grantors  annually,  after  the  first  five  years,  of 
2  per  cent  of  the  gross  annual  receipts. 

As  the  territory  covered  hy  these  franchises  is  not  at  present 
occupied  hy  any  utilities  of  like  character,  I  shall  recommend 
that  Eiver  Bend  Gas  &  Water  Company  be  granted  certificates 
of  public  convenience  and  necessity  thereunder. 

At  the  date  of  hearing,  December  9,  1916,  Eiver  Bend  Gas 
&  Water  Company  and  Alta  District  Gas  Company  were  serving 
1,016  consumers.  Mr.  LeBaron,  superintendent  of  the  River 
Bend  Gas  &  Water  Company,  testified  that  during  the  past  three 
or  four  months  approximately  60  consumers  per  month  have 
been  added. 

For  the  year  ending  December  31,  1916,  Mr.  Le  Baron  esti- 
mated that  the  gross  revenue  would  amount  to  approximately 
$24,000.  During  the  year  1917,  he  estimates  that  this  revenue 
will  be  increased  to  approximately  $3,000  per  month  or  $36,000 
per  year,  and  that  the  number  of  patrons  will  be  increased  from 
1,200  to  1,400. 

At  the  date  of  the  hearing  Parlier  Winery's  water  system  had 
128  consumers  as  against  112  on  December  31,  1915.  The  gross 
revenue  of  this  water  Systran  for  the  year  1915  was  $2,579.71. 
For  the  year  1916  it  is  estimated  at  $2,996.89.  If  this  prop- 
erty is  sold  to  River  Bend  Gas  &  Water  Company,  Parlier 
Winery  will  be  one  of  its  heaviest  consumers.  To  date  the  winery 
company  had  paid  nothing  for  the  water  which  it  has  used.  The 
operating  expenses  of  the  water  system  are  figured  at  $1,860, 
being  $150  per  month  for  water  and  pumping  expenses  and  $5 
per  month  paid  to  a  bank  for  collection  service. 

From  these  figures  it  appears  that  Eiver  Bend  Gas  &  Water 
Company  will  be  enabled  to  earn  a  fair  profit  upon  a  reasonable 
capitalization.  The  territory  which  it  proposes  to  serve  is  a 
prosperous  one,  and  the  demand  for  gas  and  water  service  should 
show  a  healthy  increase  during  the  next  decade* 

After  a  careful  consideration  of  the  matters  involved  in  this 
application,  I  submit  the  following  form  of  order: 

ORDER. 
Eiver  Bend  Gas  &  Water  Company,  Parlier  Winery,  and 
Alta  District  Gas  Company  having  applied  to  this  Commission 
P.U.R.1917C. 
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for  authority  to  transfer  certain  public  utility  property,  as  set 
forth  in  the  foregoing  opinion;  and  Kiver  Bend  Gas  &  Water 
Company  having  applied  to  this  Commission  for  a  certificate 
that  public  convenience  and  necessity  require  the  exercise  by  it 
of  the  rights  granted  by  ordinance  ^o.  133  of  the  county  of 
Tulare,  ordinance  No.  158  of  the  county  of  Fresno,  and  ordi- 
nance No.  91  of  the  city  of  Kingsburg;  and  Kiver  Bend  Gas  & 
Water  Company  having  applied  to  this  Commission  for  author- 
ity to  issue  stock ;  and  a  hearing  having  been  held ;  and  it  appear- 
ing to  this  Commission  that  applicants'  requests  are  reasonable 
and  should  be  granted,  and  that  the  purposes  for  which  it  is 
proposed  to  issue  stock  are  not  reasonably  chargeable,  in  whole 
or  in  part,  to  operating  expenses  or  to  income, 

It  is  hereby  ordered  that  Alta  District  Gas  Company  be  and  it 
is  hereby  authorized  to  sell  and  River  Bend  Gas  &  Water  Com- 
pany be  and  it  is  hereby  authorized  to  purchase  the  business, 
franchises,  and  property  of  the  Alta  District  Gas  Company  as 
the  same  existed  on  August  1,  1916;  a  description  of  the  real 
property  so  to  be  transferred  being  attached  to  this  decision  and 
marked  exhibit  1. 

It  is  hereby  further  ordered  that  Parlier  Winery  be  and  it  is 
hereby  authorized  to  sell  and  Eiver  Bend  Gas  &  Water  Company 
be  and  it  is  hereby  authorized  to  purchase  the  waterworks,  sys* 
tern,  and  franchises  of  Parlier  Winery  as  the  same  existed  on 
August  1,  1916,  a  description  of  the  real  property  so  to  be  trans- 
ferred being  attached  to  this  decisicm  and  marked  exhibit  2. 

It  is  hereby  further  ordered  that  Eiver  Bend  Gas  &  Water 
Company  be  and  it  is  hereby  authorized  to  issue  stock  as  fol* 
lows: 

(a)  To  AlU  District  Gas  Company  in  full  payment  lor  its 
properties  as  of  August  1,  1916,  stock  of  the  par  value  of $  50,000.00 

(b)  To  Parlier  Winery  in  full  payment  for  its  waterworks  as 

of  Aupust  1,  1916,  stock  of  the  par  value  of 12,300.00 

(c)  To  Parlier  Winery  in  full  payment  for  advances  to  August 

1,  1916,  stock  of  the  par  value  of ^   69,000.00 

(d)  To  Parlier  Winery  in  full  payment  for  promotion  services 

to  August  1,  1916,  stock  of  the  par  value  of 6,560.00 

(e)  To  directors  of  River  Bend  Gas  &  Water  Company  in  lieu 

of  shares  heretofore  issued,  five  shares  of  the  par  value  of 500.00 

Total    $137,360.00 

It  is  hereby  further  ordered  that  Eiver  Bend  Gas  &  Water 
P.U.R.1917C. 
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Company  be  and  it  is  hereby  authorized  to  issue  and  sell  for 
cash,  at  not  less  than  90  per  cent  of  its  par  value,  56,700  shares 
of  stock  for  the  following  purposes : 

Legal  expenses $  1,000.00 

Additions  and  betterments  to  plant  and  system 60,000.00 

Total    $61,000.00 

The  Kailroad  Commission  of  California  hereby  declares  that 
public  convenience  and  necessity  require  the  exercise  by  River 
Bend  Gas  &  Water  Company  of  the  rights  and  privileges  con- 
ferred by  ordinance  No.  91  of  the  city  of  Kingsburg,  county  of 
Fresno,  adopted  on  or  about  July  25,  1915;  ordinance  No.  158 
of  the  county  of  Fresno  adopted  July  10,  1915;  and  ordinance 
Na  133  of  the  county  of  Tulare,  adopted  August  15,  1915. 

The  authority  herein  granted  is  granted  upon  the  following 
conditions,  and  not  otherwise: 

-  (1)  The  price  at  which  the  properties  of  Alta  District  Gas 
Company  and  the  water  system  of  Parlier  Winery  are  trans- 
ferred to  Kiver  Bend  Gas  &  Water  Company  shall  not  be  bind- 
ing upon  this  Commission  or  any  other  public  body  as  repre- 
senting the  value  of  said  properties  for  rate-making  or  other 
purposes. 

(2)  The  properties  herein  authorized  to  be  transferred  shall 
be  transferred  free  and  clear  from  all  encumbrances. 

(3)  Before  this  order  shall  become  effective,  River  Bend 
Gas  &  Water  Company  shall  file  with  the  Kailroad  Commission 
a  stipulation  duly  authorized  by  its  board  of  directors  declaring 
that  Siver  Bend  Gas  &  Water  Company,  its  successors,  and 
assigns,  will  never  claim  before  the  Railroad  Commission  or  any 
court  or  other  public  body  a  value  for  any  rights  or  privileges 
which  it  may  obtain  under  ordinance  No.  91  of  the  city  of  Kings- 
burg, adopted  on  or  about  July  25,  1915 ;  ordinance  No.  158  of 
the  county  of  Fresno,  adopted  July  10,  1915;  and  ordinance  No. 
133  of  the  county  of  Tulare,  adopted  August  15,  1915,  or  under 
any  franchises  acquired  from  Alta  District  Gas  Company  in 
excess  of  the  actual  cost  to  River  Bend  Gas  &  Water  Company 
of  acquiring  said  franchises,  and  it  shall  receive  from  the  Rail- 
road Commission  a  supplemental  order  declaring  that  such  stip- 
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ulation  in  form  satisfactory  to  the  Eailroad  Commission  has 
been  iiled  with  the  Eailroad  Commission. 

(4)  The  authority  herein  granted  Parlier  Winery  to  sell,  and 
Eiver  Bend  Gas  &  Water  Company  to  buy,  the  water  plant  and 
system  of  the  former  company,  shall  not  become  effective  until 
Parlier  Winery  shall  have  filed  with  this  Commission  a  copy  of 
the  contract  which  it  proposes  to  enter  into  for  the  sale  of  water 
to  Eiver  Bend  Gas  &  Water  Company,  and  shall  have  secured 
from  this  Commission  a  supplemental  order  approving  the  same. 

(5)  Before  the  authority  herein  granted  Parlier  Winery  to 
transfer  its  water  utility  properties  to  Eiver  Bend  Gas  &  Water 
Company  and  of  Eiver  Bend  Gas  &  W^ater  Company  to  issue 
stock  in  payment  therefor,  shall  become  effective,  Parlier  Winery 
shall  secure  a  franchise  for  the  operation  of  its  water-utility 
system  frcnn  the  county  of  Fresno,  and  shall  secure  a  supple- 
mental order  from  this  Commission  approving  the  same. 

(6)  The  stock  herein  authorized  to  be  sold  by  Eiver  Bend 
Gas  &  Water  Company  for  additions  and  betterments  shall  only 
be  sold  as  needed,  and  the  proceeds  from  the  sale  of  said  stock 
shall  be  placed  in  a  special  trust  fund  to  be  expended  only  upon 
further  orders  from  this  Commission  after  Eiver  Bend  Gas  & 
Water  Company  shall  have  filed  with  this  Commission  a  de- 
tailed statement  of  the  additions  and  betterments  which  it  pro- 
poses to  construct.  ' 

(7)  Nothing  in  this  order  or  the  opinion  which  precedes  it, 
and  no  provision  contained  in  ordinance  No.  91  of  the  city  of 
Kingsburg,  shall  in  any  manner  abridge  or  restrict  the  jurisdic- 
tion or  control  of  this  Conmiission  over  Eiver  Bend  Gas  &  Water 
Company,  or  over  the  whole  or  any  portion  of  its  system,  or  in 
any  manner  affect  this  Commission's  power  hereinafter  to  issue 
such  orders  in  relation  thereto  as  this  Commission  may  deem 
proper. 

(8)  Eiver  Bend  Gas  &  Water  Company  shall  keep  separate, 
true,  and  accurate  accoimts  showing  the  receipt  and  application 
in  detail  of  the  proceeds  of  the  sale  of  the  stock  herein  author- 
ized to  be  issued ;  and  on  or  before  the  25th  day  of  each  month, 
the  company  shall  make  verified  reports  to  this  Commission  set- 
ting forth  the  sale  or  sales  during  the  preceding  month,  the  terms 

and  conditions  of  the  sale,  the  moneys  realized  therefrom,  and 
r.U.R.1917C. 
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the  use  and  application  of  such  moneys,  all  in  accordance  with 
this  Commission's  general  order  No.  24,  which  order,  in  so  far 
as  applicable,  is  made  a  part  of  this  order. 

(9)  The  authority  herein  granted  to  transfer  property  and  to 
issue  stock  shall  apply  only  to  such  property  as  shall  have  been 
transferred  and  such  stock  as  shall  have  been  idsued  on  or  before 
December  31,  1917. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Eailroad  Commis* 
sion  of  the  state  of  California. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSIOIT. 

CITY  OF  PEKIN 

v. 

PEKIN  WATERWORKS  COMPANY. 

[No.  3212.] 

VaXuaUan^  Appraisals  ^Weight  to  be  attached  to, 

1.  The  weight  to  be  assigned  to  various  appraisals  and  estimates 
of  value  depends  upon  the  personality  of  the  appraiser,  the  thorough* 
ness  with  which  he  performs  his  task,  and  the  theory  under  whidi  ttub 
appraisal  is  compiled  and  depreciated. 

Bates  ~  Water  —  Estimated  consumption  of  flat^rate  consumers, 

2.  The  probable  consumption  of  flat-rate  water  consumers  is,  in 
the  absence  of  other  data,  to  be  based  on  the  averages  of  similar  con- 
sumption of  similar  consumers  in  similar  territories. 

Bates  ^  Water '^  Trial  meter  charges. 

3.  In  changing  from  flat  rates,  the  Illinois  Commission,  in  the 
absence  of  specific  data  as  to  the  amount  of  consumption  of  water, 
established  meter  rates  reviewable,  upon  application,  after  a  year's 
trial. 

Bates  ^  Water -^Service  and  consumption  charge. 

4.  The  charges  of  a  water  ccmipany  were  determined  by  the  Illinois 
Commission  by  the  establishment  of  a  sliding-scale  blodc  rate  super- 
imposed  upon  a  service  charge. 

Bates  —  Water  —  Large  consumer  —  Variations  in  eost, 

6.  In  establishing  water  rates,  the  Illinois  Commission  took  care 
of  average  variations  in  the  cost  of  rendering  service  to  large  and  small 
consumers,  by  varying  the  service  charges  proportionately  to  the  size 
of  meters,  and  by  diminishing  the  consumption  charge  with  large  and 
long-hour  usage. 

P.U.R.1917C. 
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Rates  ~  Water  ~  Private  fire  protection. 

6.  Private  fire-protection  water  rates  were  baaed  upon  a  usage, 
tnperimpoeed  upon  a  service  charge,  based,  primarily,  on  the  diameter 
of  the  service  pipe,  where  divers  uses  were  made  of  private  fire-protec- 
tion services. 

IViymaitf  —  IHaeoufit. 

7.  In  establishing  water  rates  the  Illinois  Oommission  added  to 
the  net  rate  an  amount  equivalent  to  a  10  per  cent  discount  to  be  al- 
lowed whenever  consumers  paid  their  bills  in  accordance  with  the  dis- 
count clause: 

Bates  ^Relation  between  return  and  vaUtatton. 

8.  There  is  little  difference  between  a  low  rate  of  return  upon  a 
high  valuation  and  a  high  rate. of  return  on  a  greatly  depreciated 
present  value,  as  far  as  it  affects  the  ultimate  rate  for  service. 

Rates'^ Relation  between  accrued  and  accruing  depreciation, 

9.  The  ultimate  rates  for  service  are  not  materially  affected  by  the 
theory  followed  as  to  depreciation,  if  a  consistent  relation  is  observed 
between  accrued  and  accruing  depreciation. 

Depreciation'^ Accruing^ Fair  value. 

10.  An  allowance  for  annual  accruing  depreciation  was  made  in 
mathematical  accord  with  the  Commission's  allowance  for  fair  present 
value. 

Return  ~  Risk  ~  Efficiency, 

11.  An  allowance,  in  the  return  of  a  utility,  in  excess  of  the  fair 
measure  of  the  worth  of  money,  is  a  compensation  for  the  company's 
risk  and  efficiency. 

Return '^Operating  expenses  ^^  Reasonableness  of, 

12.  Unusually  large  expenditures  for  managerial  salaries,  engi- 
neer's fees,  office  rent,  etc.,  may  be  made  by  a  public  utility,  if  its 
stockholders  so  desire,  provided  that  only  such  portion  of  such  expen- 
ditures is  chargeable  to  rate  payers  as  is  reasonable. 

Return  ~  Operating  dmrges  '^Commission  eocpense •—  Amortixation. 

13.  A  public  utility  which  has  never  collected  excessive  revenues 
is  entitled  to  a  reasonable  allowance  for  the  cost  of  preparing  an  inven- 
tory required  by  a  Commission,  such  expense  to  be  amortized  over  a 
term  of  years. 

Valuation-^ Time  of  ^ Subsequent  additions  and  betterments, 

14.  The  Illinois  Commission  will  depart  from  its  rule  of  adhering 
strictly  to  the  date  of  the  valuation  in  a  rate  case  in  order  to  take 
cognizance  of  subsequent  additions  and  betterments,  where  the  situa- 
tion is  80  unusual  as  to -make  such  a  course  equitable. 

Valuation  ^^  Property  not  used  and  useful  ^  Residences  on  %vater 
company's  lines, 

15.  Residences  upon  the  land  of  a  water  company  not  used  or  use- 
ful for  the  service  should  not  be  considered  in  a  rate  valuation. 

Valuation  ^Working  capital, 

10.  An  allowance  of  $7,000  was  made  for  the  working  capital  of  a 

water  company,  the  fair  value  of  whose  property,  for  rate  making, 

was  found  to  be  $193,000. 
P.U.R.1917C. 
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Meturn  —  Water  company  —  Pereentage. 

17.  An  annual  return  of  7  per  cent  upon  fair  value  was  held  to  be 
reasonable  for  the  Pekin  Waterworks  Company  of  the  eitj  of  Pekin, 
Illinois. 

Depreciation  —  Accruing  —  Annual  allowance* 

18.  A  water  company  the  fair  value  of  whose  property  for  rate 
making  was  fixed  at  $200,000,  including  an  allowance  of  $7,000  for 
working  capital,  was  ordered  to  set  aside,  on  a  specified  date,  an  allow- 
ance of  $3,000,  and  thereafter  annually  to  increase  this  by  an  amount 
equivalent  to  $3,000  plus  i  per  cent  of  the  cost  of  all  additfcma  and 
betterments,  exclusive  of  all  replacements,  made  upon  such  property 
after  a  specified  date,  together  with  all  earnings  of  such  sum  or  sums. 

[March  8,  1917.] 

Complaint  that  the  rates  of  the  respondent  were  tmreasom 
able  and  discriminatory.  The  fair  value  of  the  company's  prop- 
erty for  rate  making  was  fixed  at  $200,000.  Reasonable  aimual 
operating  expenses  were  found  to  be  $17,260.  Existing  rates^ 
although  not  producing  an  excess  revenue,  were  found  to  be  dis- 
criminatory, and  the  new  schedule  substituting  metered  rates 
for  flat  rates  was  ordered,  the  respondent  to  provide  meters  at 
its  own  cost 

Shaw,  Commissioner:  The  petitioner  herein,  the  city  of 
Pekin,  a  municipal  corporation  in  the  county  of  Tazewell,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Illinois,  filed  with  this  Commission  on  December  12,  1914,  a 
formal  complaint  in  which  it  is  allied  (1)  that  the  city  of  Pekin 
is  a  municipal  corporation  organized- and  existing  under  and  by 
virtue  of  "An  Act  to  Provide  for  the  Incorporation  of  Cities  and 
Villages;"  (2)  that  the  Pekin  Waterworks  Company  is  a  public 
utility  and  as  such  is  subject  to  the  provisions  of  "An  Act  to 
Provide  for  the  Regulation  of  Public  Utilities;''  (3)  that  the 
petitioner  is  interested  directly  in  the  rates  and  charges  now 
demanded  and  collected  by  the  Pekin  Waterworks  Company  for 
the  services  furnished  by  it;  (4)  that  the  rates  and  charges 
demanded  and  received  by  the  Pekin  Waterworks  Company  for 
water  furnished  throughout  the  territorial  limits  of  the  city  of 
Pekin  are  unjust  and  unreasonable,  discriminatory,  and  prefer- 
ential; (5)  that  the  common  council  of  the  city  of  Pekin  has 
authorized  and  directed  its  corporation  counsel  to  file  complaint 
with  the  State  Public  Utilities  Commission  of  Illinois;  and  it  is 
P.U.R.1917C. 
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prayed  that  the  Commission  will  make  such  investigation  as  it 
may  deem  just  and  proper,  and  that^  upon  a  final  hearing,  it  will 
make  such  order  in  the  premises  as  may  seem  meet 

The  respondent  herein,  the  Pekin  Waterworks  Company,  a 
corporation  and  public  utility  organized  and  existing  under  the 
laws  of  the  state  of  Illinois,  by  its  attorney,  W.  R.  Curran,  ap- 
peared at  a  preliminary  hearing  on  January  5,  1915.  Upon 
that  date,  the  case  was  continued  by  agreement  of  the  parties  to 
January  14,  1915,  when  the  Commission  required  the  respond- 
ent to  file  an  inventory  of  its  property  within  ninety  days  from 
January  5,  1915  (latw  extended  to  one  hundred  and  twenty 
days),  and  continued  the  case  indefinitely  pending  the  filing  of 
the  said  inventory.  The  respondent  filed  a  complete  inventory 
of  its  property  on  May  4,  1915,  within  the  one  hundred  and 
twenty  days  allowed  by  the  Commissicm.  The  case  was  set  for 
hearing  on  Jime  2S,  1915,  which  was  changed  later  by  agree- 
ment to  July  9,  1915.  Sev^  separate  hearings,  consuming 
eight  days'  time,  were  hdd  in  Chicago,  Springfield,  and  Pekin, 
and  at  these  hearings  both  the  petitioner  and  the  respondent 
introduced  into  the  record  inventories,  appraisals,  and  other 
data  and  information  relative  to  this  valuation  and  rate-making 
procedure.  The  final  hearing  occurred  in  Chicago  on  June  14, 
1916.  At  the  various  hearings,  appearances  were  entered  by 
Corporation  Counsel  James  P.  St.  Cemy  and  Attorney  A.  D. 
Stevens  for  the  petitiwier,  and  by  Attorney  W.  R.  Curran  and 
Attorney  Harry  L.  Butler  for  the  respondent  Sixteen  witnesses 
testified  and  presented  exhibits  to  the  number  of  twenty-four. 
Much  testimony  and  other  evidence  have  been  introduced  bear- 
ing upon  the  inventories,  appraisals,  and  valuations  of  the  re- 
spondent's property  which  is  used  and  useful  in  rendering  water 
service  in  the  city  of  Pekin,  upon  the  operating  expenses  which 
are  incurred  in  the  rendering  of  the  said  water  service ;  and  upon 
divers  other  matters  pertaining  to  the  ultimate  question  of  the 
reasonableness  of  the  water  rates  in  the  city  of  Pekin.  In  the 
regular  course  of  the  procedure,  representatives  of  the  Commis- 
sion's engineering  and  accounting  staffs,  at  various  times,  in- 
spected the  respondent's  water  plant  and  property,  checked  its 
inventories  and  exhibits,  examined  the  respondent's  books  and 
records,  secured  statements  of  operating  expenses  and  revenues, 
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and  determined  as  far  as  practicable  all  facts  and  data  wliidi 
relate  to  the  question  of  rates  involved  herein;  and  later  these 
representatives  submitted  exhibits  and  testified  in  support  of 
their  investigation.  Subsequent  to  the  hearings  in  the  matter, 
counsel  for  the  petitioner  and  counsel  for  the  respondent  both 
filed  briefs.  The  last  brief  was  filed  under  date  of  December 
16,  1916. 
History  of  the  Property. 

On  May  24,  1886,  an  ordinance  granting  to  one  Charles  A. 
Lamb  and  one  Henry  S.  Kaymond  the  right  to  construct  and 
operate,  for  a  period  of  twenty  years,  a  system  of  waterworks  in 
the  city  of  Pekin,  was  passed  by  the  common  council  of  the  city 
of  Pekin.  Immediately  thereafter  the  Pekin  Waterworks  Com- 
pany was  duly  organized  and  incorporated  under  the  laws  of  the 
state  of  Illinois,  with  an  authorized  capital  stock  of  $100,000, 
and  the  rights  conferred  by  ordinance  upon  Charles  A.  Lamb  and 
Henry  S.  Raymond  were  assigned  to  the  said  Pdcin  Waterworks 
Company.  An  issue  of  twenty-year  6  per  cent  first-mortgage 
bonds,  in  the  amount  of  $100,000,  was  then  authorized,  and  the 
construction  of  the  water  plant  and  distribution  system  was  be- 
gun. The  layout  of  the  original  portion  of  the  plant  conformed 
in  general  to  the  plant  as  it  is  at  the  present  time.  All  of  the 
land  was  purchased  when  the  initial  plant  was  being  installed. 
The  dry  well  and  pump  pit  were  constructed  at  that  time  and 
are  the  same  as  at  present,  except  that  in  the  dry  well  there  were 
but  six  supply  wells  from  4  to  6  inches  in  diameter.  The  num- 
ber of  these  wells,  however,  has  been  gradually  increased  as  the 
demand  has  increased,  until  now  there  are  eighteen  supply  wells, 
ranging  from  4  to  8  inches  in  diameter,  driven  in  the  bottom  of 
the  dry  well.  The  pump  station  building,  except  for  a  portion 
of  the  walls  and  the  roof,  was  constructed  in  1886.  Originally 
the  building  had  a  wooden  roof,  but  a  fire  destroyed  this  roof  in 
1909,  when  the  brick  walls  were  raised  in  height  and  a  new  steel 
and  concrete  roof  was  constructed  over  the  building.  At  the 
same  time,  the  pump  station  building  was  constructed,  and  the 
present  brick  stack  was  built.  The  two  "Blake"  pimiping  en- 
gines, together  with  the  other  pumping  equipment  in  the  pump 
station,  are  as  originally  installed,  except  that  in  1892,  in  order 
to  increase  the  fire   protection,   a   one-quarter  million  gallon 
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'T)eaiie^*  fire  pump  was  installed,  and,  at  the  same  time,  four 
supply  wells  were  driven  in  the  pump  pit  as  a  source  of  supply 
for  this  fire  pump.  Later,  in  1909,  the  "Deane''  pump  was 
supplanted  by  an  800,000-gallon  "Worthington"  fire  pump.  In 
setting  the  ^^orthington"  pump,  it  was  necessary  to  abandon 
the  supply  wells  driven  in  the  pump  pit  for  the  "Deane"  pump 
and  three  new  8-inch  wells  were  driven  to  provide  for  the 
**li\^orthington"  pimip. 

The  boiler  plant  originally  consisted  of  two  80-horse  power 
fire-tube  boilers.  These  remained  unchanged  until  1897,  when 
a  125-horse  power  water-tube  boiler  with  a  steel  stack  was  added 
to  the  plant.  Later,  in  1908,  this  boiler  and  stack  were  sup- 
planted by  two  80-horse  power  "Erie  City"  return-tubular  boil- 
ers, which  are  in  use  at  present.  In  1906,  the  original  fire-tube 
boilers  were  supplanted  by  two  80-horse  power  "Kewanee"  return- 
tubular  boilers,  which  are  still  in  operation* 

The  water  distribution  system  in  the  city  of  Pekin  originally 
consisted  of  about  9^  miles  of  cast-iron  pipe  varying  in  size  from 
4  to  14  inches  in  diameter  and  of  about  5  miles  of  wrought-iron 
pipe  varying  in  size  from  J  to  2^  inches  in  diameter,  and  sup- 
plied water  to  one  hundred  fire  hydrants  and  two  hundred  and 
four  consumers.  By  January  1,  1915,  the  distribution  system 
had  increased  to  about  21^  miles  of  cast-iron  pipe  varying  in 
size  from  4  to  14  inches  in  diameter  and  about  10  J  miles  of 
wrought-iron  pipe  varying  in  size  from  J  to  2^  inches  in  di- 
ameter, supplying  water  to  one  hundred  and  eighty-two  fire 
hydrants  and  two  thousand,  two  hundred  and  fifty  consumers. 
In  1908,  the  first  meters  were  installed  in  the  water-distribution 
system,  and  these  have  been  increased  from  time  to  time  until- 
there  are  now  six  hundred  and  forty-four  installed. 

During  1889,  to  tide  over  a  financial  emergency,  the  respond- 
ent authorized  the  issue  of  6  per  cent,  second-mortgage  bonds  in 
the  amount  of  $25,000,  of  which  $9,000  was  immediately  placed ; 
but  later,  during  1901,  these  outstanding  second-mortgage  bonds 
were  bought  in  and  the  issue  retired.  In  1906,  $100,000  in  par 
value  of  first-mortgage  5  per  cent  refunding  bonds,  running  for 
twenty  years  and  due  in  1926,  were  issued,  and  the  same  amount 
of  first-mortgage,  twenty-year,  6  per  cent  bonds,  issued  in  1886, 
was  retired.  At  the  present  time,  the  respondent  has  $100,000 
P.U.R.1917C. 
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in  par  amount  of  capital  stock  outstanding;  and  it  also  appears 
that  there  exists  unsecured  indebtedness  in  the  form  of  two  notes, 
aggregating  $19,750,  carried  on  the  books  as  loans  and  bills  pay- 
able. 

Kelations  between  the  city  of  Pekin  and  the  respondent  ap- 
pear to  have  been  strained  much  of  the  time  since  the  construc- 
tion of  the  waterworks  system.  An  entry  from  the  journal  of 
the  proceedings  of  the  Pekin  Common  Coimcil  on  Sq[>tcmber  7, 
1887,  indicates  that  the  plant  was  not  completed  so  as  to  fulfil 
the  requirements  of  the  franchise  ordinance  as  to  the  sufficiency 
of  the  water  supply,  and  on  September  13,  1887,  the  common 
council  passed  a  resolution  to  notify  the  respondent  and  the 
trustees  for  the  bondholders  that  the  city  of  Pekin  would  pay  no 
hydrant  rentals  until  the  existing  difficulties  were  remedied. 
Later,  in  1887,  the  respondent  increased  the  depth  of  its  existing 
wells,  and  drove  a  number  of  additional  wells  in  order  to  in- 
crease its  water  supply  and  thereby  eflfect  a  settlement  with  the 
city.  Again,  during  the  year  1889,  the  matter  of  hydrant  rentals 
was  continually  in  dispute,  the  city  contending  that  the  respond- 
ent's supply  was  not  sufficient  for  fire  protection  according  to  the 
franchise.  An  election  was  held  in  1899  on  the  proposition  that 
the  city  of  Pekin  should  issue  bonds  for  the  purpose  of  acquir- 
ing the  waterworks  property ;  but  the  proposition  was  defeated. 
The  respondent's  original  franchise  expired  during  1906,  and 
the  city  failed  to  renew  it  From  then  until  1911  the  respondent 
operated  without  a  franchise;  in  that  year,  however,  after  the 
city  had  voted  to  adopt  a  commission  form  of  government,  the 
retiring  common  council,  before  leaving  office,  granted  to  the 
respondent  a  new  franchise,  running  for  a  period  of  twenty  years. 
When  the  new  officials  took  office,  it  was  decided  that  the  fran- 
chise granted  to  the  respondent  by  the  former  common  council 
required  ratification  by  the  people,  and  an  election  was  held  for 
that  purpose  on  February  1,  1912;  the  said  franchise  failed  to 
be  ratified,  and  the  respondent  continued  to  operate  without  a 
franchise.  Quite  recently,  as  a  result  of  a  stipulation,  the  com- 
mon council  of  ike  city  of  Pekin  granted  a  franchise  to  the  re- 
spondent; but  the  respondent  declined  to  accept  this  last  fran- 
chise because  it  contained  certain  objectionable  provisions. 
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Deseiiption  of  tlve  Property. 

Pekin,  the  county  seat  of  Tazewell  county  and  a  city  of  ap- 
proximately 11,700  inhabitants,  is  situated  on  the  Illinois  river 
in  a  rich  agricultural  district,  9  miles  southerly  from  the  city 
of  Peoria.  Seven  railroads  enter  the  city, — the  Illinois  Central, 
the  Chicago  &  Alton,  the  Chicago,  Peoria,  &  St.  Louis,  the  Atchi- 
son, Topeka,  &  Santa  Fe,  the  Cleveland,  Cincinnati,  Chicago,  & 
St  Louis,  the  Peoria  &  Pekin  Union,  and  the  Peoria  Terminal. 
The  last-two  named  are  terminal  belt  lines,  and  have  connections 
with  all  the  railroads  entering  the  city  of  Peoria.  Because  of  its 
rail  and  water  shipping  facilities  and  its  close  prcndmity  to  the 
Illinois  coal  fields,  Pekin  is  an  important  shipping  and  manu- 
facturing city.  The  topography  of  the  land  on  whidi  the  city  is 
laid  is  comparatively  level,  and  there  appears  to  be  no  immedi- 
ately underlying  stratum  of  rock  or  other  material  of  difficult 
excavation  to  cause  any  special  or  unusual  trouble  in  laying 
water  mains. 

The  land  upon  which  the  respondent's  plant  has  been  built 
is  situated  near  the  center  of  the  city,  about  700  feet  south  of 
the  courtiiouse,  at  the  southwest  corner  of  Capitol  and  Broad- 
way streets,  and  consists  of  five  separate  lots,  with  an  a^regate 
frontage  of  299.67  feet  on  Broadway  street  and  264  feet  on 
Capitol  street  Subdivision  lot  A,  lot  3  of  the  northeast  quarter 
of  section  3,  township  24,  range  5  east,  containing  1.07  acres, 
is  the  east  176  feet  of  the  pldt  which  has  the  Capitol  street  front- 
age, while  lots  126,  126,  127,  and  128  of  the  Cincinnati  addition 
to  the  city  of  Pekin,  make  up  the  remaining  128.67  feet.  Upon 
this  land,  the  respondent  has  erected  all  of  the  buildings  and 
structures  which  are  used  and  useful  in  the  operation  of  the 
water  property,  and  in  addition  there  are  built  on  this  plot  two 
frame  residences  which  are  rented  to  outside  parties.  The  pump 
station  building  is  a  one-story  brick  structure,  approximately 
40  feet  by  63  feet  in  size,  with  a  steel  and  concrete  roof.  In  it 
are  housed  the  boiler  plant  and  the  pump  equipment.  The  boiler 
plant  is  composed  of  a  battery  of  four  SO-horse  power  return- 
tubular  boilers,  two  "Kewanee,''  installed  in  1906,  and  two  ^TErie 
City,"  installed  in  1908.  The  pumping  equipment  is  all  steam 
driven.     The  two  main  pumping  engines,  which  were  installed 

when  the  plant  was  originally  constructed  in  1886,  are  of  the  12- 
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inch  by  22-inch  by  12-inch  by  18-inch  "Blake''  horizontal,  com- 
pound, duplex,  condensing,  double  direct  acting  type,  and  have 
a  capacity  of  1,500,000  gallons  per  24  hours.  The  fire  pump  is 
of  the  "Worthington"  12  inch  by  ISJ-indi  by  SJ-inch  by  10-inch 
horizontal,  duplex,  double-acting,  noncondensing  type,  which  was 
installed  in  1909  and  has  a  capacity  of  800,000  gallons  per  24 
hours.  The  main  pumping  engines  set  in  a  pump  pit,  which  is 
about  21  feet  deep  and  which  is  connected  by  a  short  pipe  tunnel 
to  the  dry  well.  In  the  bottom  of  the  dry  well,  which  is  about 
30  feet  in  diameter  and  24  feet  deep,  are  eighteen  supply  wells, 
varying  in  size  from  6  to  8  inches  in  diameter  and  from  60  to 
103  feet  deep,  to  tap  an  underlying  stratum  of  coarse  material 
which  appears  to  be  impregnated  with  a  bountiful  supply  of 
water.  The  supply  wells  are  all  piped,  and,  by  means  of  a  main 
suction  line  laid  through  the  pipe  timnel,  are  connected  with  the 
main  pumping  engines.  The  water  is  then  pumped  by  one  lift  to 
the  water  tower,  from  where  it  is  distributed  by  mains  to  the 
water  consumers  of  the  city.  The  fire  pump,  like  the  main 
pumping  engines,  is  also  set  in  the  pump  pit ;  but  its  water  sup- 
ply is  derived  from  three  8-inch  wells,  approximately  65  feet 
in  depth,  located  in  one  comer  of  the  pump  pit.  The  water 
distribution  system,  which  consists  of  21.45  miles  of  cast-iron 
pipe  varying  in  size  from  4  to  14  inches  in  diameter  and  10.34 
miles  of  wrougfat-iron  pipe  varying  in  size  from  f  to  2^  inches 
in  diameter,  radiates  in  the  four  cardinal  directions  from  the 
water  tower.  The  location  of  &e  water  supply,  from  a  point  of 
view  of  economy  of  the  installation  and  operation  of  the  water 
system,  is  ideal,  inasmuch  as  it  is  developed  practically  in  the 
center  of  the  distribution  system,  with  the  result  that  water  is 
supplied  to  the  city  through  a  minimum  amount  of  water  mains. 
An  inspection  of  a  map  showing  the  distribution  system,  intro- 
duced as  evidence  herein,  discloses  the  fact  that  the  water  mains 
extend  approximately  6,300  feet  easterly,  6,800  feet  northerly, 
and  10,300  feet  southeasterly,  from  the  water  tower.  To  the 
mains  there  are  connected  2,172  services  and  185  fire  hydrants. 
Of  2,250  consumers  connected  to  the  respondent's  mains,  644 
are  metered;  the  remainder  are  served  on  a  flat-rate  basis.  It 
appears  that,  inasmuch  as  there  existed  only  about  1  mile  of 
pavement  in  Pekin  prior  to  1909,  it  was  necessary  to  disturb 
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only  a  very  small  portion  of  pavement  in  laying  the  water  mains. 
Until  April,  1916,  no  record  had  been  kept  of  the  pumpage  of 
the  plant.  At  that  time,  revolution  counters  were  installed  on 
the  pumps,  so  as  to  permit  the  quantity  of  water  pumped  to  be 
readily  estimate4.  By  this  means  it  is  estimated  that  249,658,- 
500  gallons  of  water  were  pumped  from  April  8,  1915,  to  De- 
cember 31,  1915. 
Inventory,  Appraisals,  and  Audits. 

In  all,  five  separate  appraisals  of  the  respondent's  physical 
property,  based  upon  an  inventory  which  was  prepared  under  the 
direction  of  Alvord  and  Burdick,  a  firm  of  hydraulic  and  sani- 
tary engineers  of  Chicago,  in  behalf  of  the  respondent,  and  which 
was  checked  by  the  Commission's  engineering  staff,  were  sub- 
mitted in  evidence.  One  appraisal  was  introduced  by  John  W. 
Alvord,  of  the  said  firm  of  Alvord  and  Burdick,  in  behalf  of  the 
respondent ;  one  by  E.  W.  Bemis,  a  public-utility  expert  of  Chi- 
cago, in  behalf  of  the  petitioner;  and  three  by  C.  G.  Bennett, 
mechanical  engineer,  in  behalf  of  the  Commission's  engineering 
staff.  Three  different  theories  of  valuation  were  used  in  the 
preparation  of  these  appraisals. 

Alvord  used  a  theory  of  reproduction  in  which  it  is  assumed 
that  the  enterprise  was  first  originated  on  January  1,  1915  (the 
date  of  the  valuation),  and  that  the  physical  plant  would  be  con- 
structed complete  within  one  year,  under  all  of  the  conditions  to 
be  encountered  during  the  selected  period  of  construction.  From 
the  cost  of  reproduction  as  thus  ascertained  the  loss  of  value 
occasioned  through  accrued  depreciation  has  been  deducted ;  and 
such  depreciation  was  estimated  by  the  so-called  sinking-fund 
method.  Alvord  departed  somewhat  from  the  strict  reproduc- 
tion theory,  inasmuch  as  he  estimated  the  unit  priees  for  fluc- 
tuating materials,  particularly  cast-iron  pipe,  by  using  an  aver- 
age price  extending  over  a  period  of  the  five  years  next  preced- 
ing the  date  of  the  valuation. 

Bemis's  appraisal  is  based  on  what  he  termed  the  actual  or 
normal  cost  of  the  property, — a  method  which  is  more  ox^  less 
similar  to  Bennett's  original-cost  theory  (infra).  Bemis  and 
his  assistants  developed  the  petitioner's  appraisal  by  analyzing 
the  other  appraisals  herein,  and  by  adjusting  the  same  in  accord- 
ance with  the  reports  and  audits  of  the  respondent's  books  and 
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accounts,  as  submitted  in  evidence.  Under  Bemis's  theory,  the 
time  of  construction  was  divided  into  two  major  periods,  viz.y 
1886  to  1908  (inclusive),  during  which  the  respondent's  cost 
records  were  not  available,  and  1909  to  1914  (inclusive),  during 
which  information  as  to  such  cost  records  was  available.  For 
the  purpose  of  developing  overhead  costs,  the  first  period  was 
subdivided  into  two  minor  periods, — one  covering  the  first  two 
years  thereof,  when  construction  was  assumed  to  be  similar  to 
that  of  reproduction  and  was  accompanied  by  comparatively 
high  overhead  costs;  and  the  other  covering  the  last  tweiity-one 
years,  when  construction  was  assumed  to  have  been  piecemeal 
and  was  accompanied  by  low  overhead  costs.  The  normal  cost 
as  thus  estimated  by  Bemis  was  depreciated  26  per  cent,  upon  the 
straight-line  basis. 

The  Commission's  engineering  staff  prepared  three  separate 
and  distinct  appraisals,  each  one  based  upon  a  different  theory ; 
and  these  appraisals  Bennett  submitted  in  evidence.  One  of  the 
appraisals  is  upon  an  original-cost  basis,  and  represents  the 
actual  cost  of  the  inventoried  property  as  far  as  such  costs  could 
be  ascertained  from  the  records  of  the  respondent,  supplemented 
when  precise  original  cost  could  not  be  ascertained  by  estimates 
based  on  data  gathered  from  other  records  and  from  other  sources 
of  information.  Another  of  the  engineering  staff's  appraisals  is 
based  upon  a  theory  which  assumes  that  the  respondent's  prop- 
erty was  to  be  reproduced  to  be  a  complete  physical  property  on 
January  1,  1915  (the  date  of  the  valuation)  ;  and  this  reproduo- 
tion  appraisal  embraces  the  assumption  that  the  laying  of  all 
mains  now  under  paving  in  their  pr^ent  position  would  neces- 
sitate the  cutting  of  pavement  and  of  other  similar  assumptions 
of  a  strict  reproduction  thecwry.  The  unit  costs  of  labor  and  ma- 
terials in  Bennett's  reproduction  appraisal  were  based  upon 
prices  as  of  a  few  months  prior  to  the  date  of  the  valuation,  and 
include  an  allowance  for  contractor's  profit.  The  third  of  the 
engineering  staff's  valuations,  representing  normal  cost  of  the 
respondent's  property,  is  based  upon  present-day  prices  for  labor,^ 
and  upon  the  average  price  actually  paid  by  the  respondent  dur- 
ing the  last  past  five  years  or  for  such  other  period  ias  would  ad- 
mit the  ascertaining  of  average  normal  prices  for  materials.    For 

<;ast-iron  pipe,  the  unit  cost  was  determined  by  the  weighted  aver- 
P.U.R.1917C. 


Digitized  by 


Google 


PEKIN  V.  PEKIN  WATERWORKS  CO.  849 

age  of  prices  obtained  from  the  respondent's  vouchers,  for  the 
period  1909  to  1915  inclusive.  A  contractor's  profit  was  in- 
cluded in  the  normal-cost  estimate  on  such  construction  as  orig- 
inally incurred  such  an  expense.  In  all  three  of  its  appraisals, 
the  engineering  staff,  to  derive  present  value,  multiplied  cost  new 
by  the  per  cent  conditions,  with  due  consideration  to  the  scrap 
value  of  the  various  items  of  property. 

In  total  value,  Alvord  testified  to  the  highest  sum,  and  the 
Commission's  wigineering  staff,  in  its  original-cost  appraisal, 
testified  to  the  lowest  sum.  Bemis  testified  to  less  than  $2,000 
higher  than  the  engineering  staff's  original-cost  appraisal.  The 
other  two  appraisals  of  the  engineering  staff  are  intermediate 
between  the  claims  of  the  respondent  and  petitioner.  Table  I. 
is  compiled  to  show  a  summary  of  all  valuations  as  of  January 
1,  1915.  Both  the  cost  new  (original  cost,  estimated  normal 
cost,  or  estimated  r^roduction  cost,  depending  upon  the  theory 
of  the  appraiser)  and  the  present  depreciated  value  are  indicated 
in  the  tabulation. 

[1]  The  weight  to  be  assigned  to  the  various  appraisals  and 
estimates  of  value  depends  upon  several  factors.  The  personal- 
ity of  the  appraiser  and  the  thoroughness  with  which  he  performs 
his  task  are  'influential  considerations,  and  the  theory  under 
which  an  appraisal  is  compiled  and  depreciated  is  quite  material 
in  the  determination,  both  of  unit  costs  and  total  values  and  of 
depreciated  present  value.  In  addition  to  the  inventory  and  the 
five  appraisals,  there  were  two  reports  prepared  from  the  books 
and  records  of  the  respondent,  and  other  data  and  information 
of  divers  character  relative  to  the  valuation  and  rate-making 
procedure  herein  were  submitted  in  evidence.  One  of  the  ac- 
counting reports  was  prepared  by  F.  W.  Nelson,  of  the  Pratt 
Audit  Company  of  Peoria,  in  behalf  of  the  respondent,  and  the 
other  was  prepared  and  submitted  by  W.  M.  Hammond,  of  the 
Commission's  accounting  staff.  In  the  adjusted  average  operat- 
ing revenues  and  exp^ises  for  the  past  five  years  as  derived  from 
these  reports,  there  exists  comparatively  little  difference  between 
the  witnesses;  but,  in  the  estimates  of  the  normal  annual  operat- 
ing expensea  which  were  bajsed  upon  the  five-year  averages,  there 
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is  a  difference  between  witnesses  of  practically  $2,000.  Table 
II.  is  compiled  to  show  both  the  average  operating  expenses  for 
the  five  years  ending  December  31,  1914,  as  adjusted  by  Nelson 
and  by  Bennett,  and  the  normal  operating  expenses  as  estimated 
by  these  witnesses. 

Hanmiondy  in  his  exhibit  ^^A/'  sets  forth  the  book  value  of 
$225,362.56  on  January  1,  1915  (the  date  of  the  valuation). 
Hammond  ascertained  this  figure  by  adding  to  a  balance  of 
$187,936.55  (taken  from  old  books  which  have  been  lost)  the 
cost  of  certain  equipment  which  is  shown  on  the  respondent's 
books  as  additions  and  betterments.  Of  the  items  shown  as  ad- 
ditions and  betterments,  it  appears  that  approximately  $7,950 
represents  replacements.  This  book  cost  of  $225,362.^56  also 
embraces  the  cost  of  the  residences  which  are  neither  used  nor  use- 
ful to  the  respondent's  operating  property ;  these  residences  have 
been  appraised  at  a  value  of  approximately  $5,750.  If  Ham- 
mond's book  value  of  $225,362.56  were  to  be  reduced  by  the 
aforesaid  values  of  replacements  and  of  property  not  used  and 
useful,  the  adjusted  book  value  of  $211,662  compares  very  closely 
with  Bennett's  undepreciated  original-cost  appraisal  of  $212,- 
259. 
Findings. 

The  various  theories  and  principles  of  valuation  and  rate 
making,  upon  which  argument  by  counsel  is  made  in  this  case, 
are  analogous  to  -tiiose  heretofore  presented  before  this  Commis- 
sion in  several  cases ;  and  these  theories  and  principles  have  been 
discussed  in  several  of  the  Commission's  opinions.  In  the 
case  of  Lincoln  v.  Lincoln  Water  &  Light  Co.  (2496,  November 
28,  1916)  4  111.  P.  U.  C.  R  113,  P.U.R.1917B,  1,  many  of  the 
said  theories  and  principles  are  discussed  somewhat  at  length, 
and  the  arguments  of  the  parties  therein  are  reproduced  and 
minutely  examined.  The  remarks  of  the  Commission,  in  the 
opinion  rendered  in  the  said  Lincoln  Rate  Case,  upon  such  sub- 
jects as  valuation,  paving,  overhead  expenses,  depreciation,  "go- 
ing value,"  date  of  valuation,  rate  of  return,  rate  of  deprecia- 
tion, operating  expenses,  and  procedure  expenses,  are  quite  per- 
tinent to  the  general  issues  brought  forth  in  this  case,  and  the 
Commission  is  c(mtent  herein  to  stand  upon  the  theories  and 
principles  which  were  sanctioned  and  approved  in  the  Lincoln 
P  U.R.1917C. 
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TABLE  II.— OPERATING  EXPENSES. 
Pekin  Waterworks  Company. 


Item. 


Pumping  Expense, 

1.  Labor 

2.  Pud  

3.  Pump  repairs 

4.  Boiler  repairs   

5.  Lubricants    

6.  Boiler  compound  

7.  Miscellaneous  supplies  and  ex- 

pense   

8.  Builiiing  maintenance   . . .  .^. . . . 

9.  Repairs  to  well 

10.  Total    

Distribution  Expense. 

11.  Removing  and  resetting  meters 

12.  Meter  and  fitting  labor 

13.  Maintenance  of  buildings  . . . . ; 

14.  Maintenance  of  mains 

15.  Maintenance  of  services 

16.  Maintenance  of  hydrants 

17.  Maintenance  of  meters  

18.  Stable  expense 

19.  Street  department  expense  .... 

20.  Repairs  to  tank 

21.  Reading  meters 

22.  Total    

Utilization  Ewpenae. 

23.  Customers  premise  expense  . . . . 

24.  Pipe  and  hydrant  expense 


25. 


Total 


General  Expense, 

26.  Manager's  salary 

27.  Civil  engineer's  fee 

28.  Manager's  expense  

29.  OflSce  salaries 

30.  Stationery  and  printing 

31.  Office  supplies  and  expense  ... 

32.  Office  rent • 

33.  Legal  expense    

34.  Insurance    

35.  Injuries  and  damage 

36.  Repairs  to  office  equipment  . . . 

37.  Advertising    

38.  Miscellaneous  general  expense. 

39.  Franchise  expense 

40.  Rate  case  expense 

41.  Bad  debts 


42.  Total    

Total  operating  expenses 


Commissioner's  Staff. 


Average 
Anniutl 
Operating 
Expense 
for  Five 
Trs.  End 
Ing  1914. 


Normal 

Operating 

Expense. 


Pratt  Audit  Co. 


Average 
Annual 
Operating 
Expense 
for  Five 
Yra.  find- 
ing 1914. 


Normal 
Operating 
Expense. 


$2,990 

$3,000 

$2,808 

$3,141 

3,482 

3,100 

3,481 

3,320 

603 

545 

619 

600 

193 

200 

199 

200 

76 

100 

66 

100 

322 

400 

400 

203 

280 

668 

280 

88 

70 

114 

116 

2 

75 

$8,046 

$7,695 

$8,036 

$8,231 

$200 
200 

18 

30 

1 

30 

171 

195 

73 

195 

774i 

76 

580 

75 

39 

35 

111 

100 

122 

400 

123 

400 

160 

145 

182 

180 

43 

262 

37 

75 

205 

206 

$1,274 

$1,085 

$1,150 

$1,922 

$41 

$50 

289 

$310 

$330 

$50 

$1,840 

$3,000 

$1,840 

$3,000 

360 

600 

360 

600 

100 



1,092 

1,500 

1,077 

1,666 

152 

50 

74 

150 

208 

200 

227 

225 

300 

420 

300 

420 

78 

75 

660 

150 

164 

165 

161 

166 

67 

50 

57 

100 

2 

2 

26 

9 

•••••• 

150 

326 

350 

410 

525 

482 

176 

175 

1,000 

1,000 

60 

50 

$6,169 

$7,636 

$6,058 

$8,235 

$14,799 


$16,4151     $14,5741    $18,438 


All  totals  exclude  taxes,  amounting  to  $3,611  for  the  year  1915. 
P.U.R.1917C. 
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order.  A  few  issues,  however,  peculiar  to  this  particular  case, 
are  touched  upon  briefly  hereinafter. 

The  water  situation  in  the  city  of  Pekin  is  somewhat  unusual, 
in  that  the  rates  appear  to  be  classified  in  an  unusually  discrim- 
inatory manner.  Somewhat  less  than  one  third  of  the  water  con- 
Burners  were  metered  at  the  time  of  the  hearings ;  approximately 
two  thirds  of  the  consumers,  including  the  larger  consumers,  are 
unmetcred  and  are  carried  upon  so-called  "flat  rates."  It  ap- 
pears that  the  present  meter  rate  is  rather  high,  and  that  the 
flat-rate  consumers  are  not  carrying  their  proportionate  part  of 
the  burden ;  and  it  further  appears  that  the  city  of  Fekin  itself 
is  paying  for  fire-protection  service  an  annual  sum  which  is  in- 
commensurate with  and  inadequate  for  the  service  which  is  ac- 
tually rendered  by  the  respondent  to  the  city.  A  study  of  the 
respondent's  present  rates  iiuiieates  that  the  same  vary  greatly 
from  the  scientific  rates  which  should  be  charged.  As  to  total  an- 
nual revenue,  it  is  the  conclusion  of  the  Commission  that,  at  the 
present  time,  the  respondent  is  not  collecting  a  suffici^it  amount 
to  be  compensatory  for  its  reasonable  fixed  charges  and  operating 
expenses.  The  total  annual  revenue  to  which  the  respondent  is 
justly  entitled  is  greater  than  is  now  returned  by  the  existing 
rates,  and  this  Commission  is  of  the  opinion  that  the  present  rev- 
enues should  be  augmented  by  a  reasonable  realignment  of  rates 
and  charges  for  water  service. 

As  between  rates  based  upon  meter  readings  and  rates  based 
upon  flat  charges  (or  fixed  sums),  this  Commission  has  expressed 
itself  upon  several  occasions,  and  has  pointed  out  the  inherent 
wasteful  and  discriminatory  character  of  the  latter.  For  in- 
stance, it  was  said  in  the  Ardmore  Water  Case,  Be  Heisen 
(4670-3d  Supplemental)  P.U.K.1917B,  644,  to  wit:  "During 
the  process  of  the  investigation  herein,  the  Commission  has  re- 
•quired  tiie  petitioner  to  install  and  maintain  water  meters  on  all 
consumers'  services.  It  has  been  the  general  practice  of  this 
Commission,  in  many  instances,  to  require  utilities  to  meter  their 
services,  and  gradually  the  Commissicm  is  requiring  the  super- 
session, where  practicable,  of  flat  rates  by  meter  rates  for  utility 
services.  Flat  rates  are  now  growing  to  be  obsolete  among  pro- 
gressive utilities,  and  properly  so,  for  without  doubt  such  a  style 

of  rates  is  susceptible  to  the  very  greatest  and  most  unfair  dis-> 
P.U.R.1917C. 
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criminations.  A  consumer  on  a  flat  rate,  if  he  so  wills,  may  per- 
mit his  water  to  run  mercilessly  and  unrestrictedly,  night  and 
day ;  but  the  utility  product  thus  wasted  must  be  compensated  for 
by  averaging  its  cost  among  the  more  economical  and  more  de- 
serving (though  worse-faring)  consumers.  In  order  to  prevent 
the  unrestricted  waste  of  utility  products,  prevalent  with  flat 
rates,  the  general  use  of  meters  is  very  conducive  to  the  conserva- 
tion of  the  available  supply,  and,  to  promote  such  conservation, 
this  Commission  generally  requires  meters  to  be  installed  at 
the  cost  of  the  utility.  In  this  particular  case,  the  Commission 
finds  that  the  cost  of  installing  meters  on  all  water  services  in  the 
village  of  Ardmore  should  be  borne  by  the  utility.  The  petition- 
er, however,  has  been  required  to  make  additional  investment 
for  many  meters,  and  will  be  required  to  make  additional  ex- 
penditures for  maintaining  and  repairing  the  said  meters,  and  in 
keeping  the  same  in  the  efficient  operating  condition  that  is  re- 
quired by  this  Commission's  published  rules  and  r^ulations. 
Such  fixed  and  operating  expenses  are  to  be  defrayed  in  rates 
to  be  paid  hereafter  by  the  consumers  of  water  service  in  the 
village  of  Ardmore;  and  the  Commission  in  its  second  supple- 
mental order  herein,  dated  July  27,  1916,  stated  that  it  would 
fix  the  differential  in  rates  which  would  be  compensatory  of  the 
additional  cost  of  metered  service."  In  the  order  hereinafter, 
the  Commission  is  requiring  the  respondent  to  install  meters  at 
its  own  expense  on  all  consumers'  services,  and  is  making  due  al- 
lowance in  the  rates  established  herein  for  adequate  compensa- 
tion to  cover  the  additional  fixed  and  operating  costs  which  the 
meters  entail. 

[2]  Due  to  the  fact  that  the  present  metered  consumption  of 
water  in  the  city  of  Pekin  is  relatively  small  compared  to  the 
total  pumpage,  it  is  impossible  to  foretell  at  this  time  the  exact 
revenue  which  will  be  returned  by  the  rates  fixed  hereinafter.  It 
has  been  nejessary  for  the  Commission  to  resort  to  estimates  of 
the  quantity  of  water  which  it  is  reasonably  to  be  expected  will 
probably  be  consumed  by  the  pres^it  unmetered  consumers. 
The  record  in  this  case  discloses  fairly  definite  data  relating  to 
the  present  metered  consumers ;  but  there  is  little  data  upon  the 
flat-rate  consumers.  The  probable  consumption  of  these  flat- 
rate  consumers  is  to  be  based  on  the  averages  of  similar  con- 
P.U.R.1917C. 
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snmptioDS  of  similar  water  consumers  in  other  similar  territo- 
ries. The  total  ccmsumption  which  has  been  assumed,  however,  is 
quite  low  compared  with  the  present  quantity  of  water  pumped 
by  the  respondent;  but  the  said  estimate  of  unmetered  consump- 
tions is  computed  from  the  most  scientific  and  modem  data 
available. 

[3}  In  changing  from  flat  rates  to  meter  rates  in  the  city  of 
Pekin,  recourse  must  be  had  to  estimating  the  probable  consump- 
tions of  present  flat-rate  consumers.  Inasmuch  as  this  estimat- 
ing is  more  or  less  judgment  rather  than  fact,  it  is  necessary  to 
establish  meter  rates  which  are  in  the  nature  of  trial  rates,  and 
are  so  to  be  r^arded.  In  order  that  no  hardship  will  result  from 
this  plan,  either  to  the  public  or  to  the  respondent,  the  Commis- 
sion, upon  application,  will  review  the  rates  fixed  herein,  after 
the  same  have  been  in  eff^t  for  a  year's  time  and  a  year's  data 
of  actual  metered  consumptions  have  been  secured. 

In  order  to  account  for  the  unusual  discrepancies  existing  be- 
tween the  respondent's  present  high  pumpage  and  low  probable 
consumption,  there  are  two  theories  to  be  advanced.  It  is  possi- 
ble that,  in  the  sandy  soil  upon  which  the  city  of  Pekin  is  built, 
there  are  severe  leaks  in  the  company's  lines,  and  that  these  leaks 
remain  undetected  in  the  porous  sand.  If  these  leaks  exist,  the 
respondent  should  use  every  reasonable  means  available  to  dis- 
cover the  same  and  to  stop  the  waste.  On  the  other  hand,  it  is 
more  than  probable  that  many  of  the  flat-rate  consumers  are  using 
far  more  water  than  would  be  consumed  were  the  water  to  be 
metered.  While  the  small  flat-rate  consumers,  on  the  average, 
may  pay  for  the  water  used,  it  is  not  manifest,  in  the  absence  of 
metered  services,  that  such  a  condition  exists.  The  respondent, 
moreover,  is  serving  three  or  four  relatively  large  consumers  on 
flat  rates.  If  these  large  consumers  are  actually  consuming  a 
reasonable  quantity  of  water,  commensurate  with  the  fixed 
amounts  paid  at  regular  intervals,  there  will  be  no  severe  burden 
thrust  upon  anybody  by  the  establishing  of  the  rates  determined 
hereinbelow.  It  is  even  possible,  should  the  respondent  so  de- 
sire, to  offer  further  inducements  to  very  large,  long-hour  con- 
sumers by  filing,  in  a  manner  prescribed  by  statute,  an  addition- 
al  lower  rate  for  a  block  of  very  large  consumption. 

It  may  be  argued  that,  were  the  larger  flat-rate  consumers  to 
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be  placed  upon  a  meter  rate  which  raises  the  amount  of  their 
monthly  bills>  the  said  larger  consumers  would  cease  to  take  wa- 
ter service  and  would  pump  water  for  their  individual  use.  This 
argument  would  have  weight  if  the  larger  consumers  were  using 
many  times  the  water  which  they  would  be  entitled  to  under 
meter  rates,  thereby  grossly  abusing  their  service;  but  were  the 
latter  to  be  the  case,  the  respondent  would  be  better  off  if  its  sys- 
tem were  divorced  of  all  such  unprofitable  customers  who  arc 
draining  the  water  supply  otherwise  available  to  consumers  who 
pay  proportionately  to  the  water  used.  Upon  scanning  the  list 
of  the  larger  flat-rate  consumers  (contained  in  Hammond's  ex- 
hibit), the  Commission  is  led  to  the  conclusion  that  few,  if  any, 
of  the  larger  consumers  would  find  it  economical  or  profitable  to 
substitute  individual  pumping  for  the  respondent's  g^ieral  sup- 
ply at  the  meter  rates  fixed  hereinafter. 

[4,  5]  In  the  rates  determined  hereinafter,  the  Commission 
is  establishing  a  basic  service  charge,  supplemented  by  a  con- 
sumption charge.  These  two  charges  ccmstitute  a  rate  which  is 
closely  in  accord  with  a  theoretical  rate  structure  and  which  con- 
forms more  closely  to  the  actual  cost  of  water  service  in  the  city 
of  Fekin.  For  example,  there  exist  certain  fixed  iterating 
costs  which  are  chargeable  against  an  individual  consumer,  re- 
gardless of  the  quantity  of  water  used ;  and  these  average  charges 
vary  somewhat  with  the  size  of  the  consumer's  service  and  me- 
ter. Fixed  charges,  such  as  interest  and  depreciation  upon  the 
investment  in  meter,  meter  box,  stop  cock,  service  pipe,  and 
other  consumer  equipment,  are  directly  assessable  against  the 
consumers ;  as  are  also  certain  operating  costs,  such  as  mainte- 
nance and  repairs  to  meters  and  to  services  and  the  reading  of 
meters,  with  billing,  bookkeeping,  and  collection  costs.  Other 
costSy  such  as  fuel,  oil,  station  supplies,  staticm  labor,  dis- 
tribution labor,  etc.,  are  directly  assessable  in  a  large  pro- 
portion to  the  actual  water  used  by  the  various  consumers,  as 
determined  by  meter  readings.  Likewise,  certain  fixed  charges, 
such  as  interest  and  depreciation  on  plant  equipment  and  dis- 
tribution system,  are  largely  assessable  against  capacity.  In  a 
straight  rate,  all  these  charges  are  lumped  together  and  aver- 
aged ;  while,  in  a  block  rate,  an  effort  is  made  to  distribute  the 

consumer  charge  and  the  capacity  charge  either  among  the  vari- 
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0U8  blo(^8  or  in  minimum  bills.  In  a  maximum  demand  form 
of  rates,  the  advocates  of  the  same  purport  to  apportion  and  dis- 
tribute the  capacity  charge  to  the  consumers  in  proportion  to  the 
individual's  usage  of  the  utility's  plant  From  a  theoretical 
point  of  view  this  allocation  of  costs  is  accomplished  by  a  max- 
imum demand  form  of  rates ;  but  practically  there  are  few  max- 
imum demand  rates  which  contemplate  actual  measuring  of  the 
individual's  demand,  and  therefore  become  cumbersome,  and  un- 
wieldy applications  of  a  theory  which  of  itself  is  none  too  scien- 
tific and  defend  ible/  Although  it  may  be  generally  impracticable 
to  establish  theoretical  rates,  particularly  to  the  average  small- 
water  consumer,  it  is  quite  practical  to  approximate  the  theo- 
retical rates  by  the  establishing  of  a  sliding-scale  block  rate  su- 
perimposed upon  a  service  charge;  and  this  form  of  rates  the 
Commission  has  determined  upon  herein.  Average  variations  in 
the  costs  of  rendering  service  to  large  and  to  small  consumers 
are  taken  care  of  by  varying  the  service  charges  proportionately 
to  the  size  of  meters  and  by  diminishing  the  consumption  charge 
with  large  and  long-hour  usage.  The  service  charges  fixed  here- 
inafter will  constitute  the  minimum  monthly  or  quarterly  bills ; 
and  these  minima  are  reductions  over  the  respondent's  present 
rate  which  inherently  contains  a  chai^  for  the  average  quantity 
of  water  consumed  under  the  minimum  quantity. 

[6]  A  large  portion  of  the  respondent's  investment  consists  of 
plant  and  equipment  used  in  rendering  fire-protection  service  to 
the  city  of  Pekin  and  to  a  few  private  fire-protection  systems  in 
the  city  of  Pekin  and  vicinity  thereof.  It  is  proper  and  reason- 
able to  expect  that  the  taxpayers  of  the  city  of  Pekin  should 
bear  their  fair  share  of  the  burden  entailed  by  general  fire-pro- 
tection service,  and  that  this  burden  should  not  be  shifted  to  the 
numerous  consumers,  who  may  or  may  not  use  water  in  propor- 
tion to  their  local  taxation.  The  method  by  which  the  Commis- 
sion has  apportioned  the  respondent's  fixed  charges  and  operat- 
ing costs  between  fire  protection  and  general  service  is  quite 
similar  herein  to  the  method  set  forth  in  the  opinion  and  order 
in  the  Lincoln  Rate  Case  supra,  4  111.  P.  U.  C.  R.  at  pages  224 
et  seq.  P.U.R.1917B,  1,  and  tlie  method  of  deriving  rates  for 
private  fire-protection  service  herein  is  also  analogous  to  that, 
but  is  not  precisely  the  same  as  is  set  forth  in  the  said  Lincoln 
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Rate  Case  order,  wherein  a  rate  for  private  fire-proteetion  serv- 
ice developed  very  nicely  into  a  sliding-scale  charge  proportion- 
ate to  the  diameter  of  the  pipe  which  serves  the  private  fire-pro- 
tection systems.  In  this  case,  however,  owing  to  the  divers  use 
made  of  private  fire-protection  services  in  the  city  of  Pekin,  it 
becomes  necessary  to  resort  to  a  usage  charge  which  is  superim- 
posed upon  a  service  charge  based  primarily  on  the  diameter  of 
the  service  pipe.  The  rates  for  private  fire-protection  service 
fixed  hereinafter  takes  into  consideration  many  theoretical  ele- 
ments of  the  cost  of  rendering  such  service,  "viz.,  the  size  of  the 
service,  the  use  made  of  the  service  in  event  of  a  fire,  the  inherent 
limitations  of  the  use  due  to  size  of  service,  the  relative 
protection  afforded  the  small  andthe  large  plants,  the  additional 
protection  inside  the  corporate  limits  of  the  city  of  Pekin  oc- 
casioned by  the  municipal  fire  hydrants,  the  average  investinent 
of  the  respondent  to  render  fire  protection  both  inside  and  out- 
side the  corporate  limits  of  the  city  of  Pekin,  the  taxation  borne 
by  plants  inside  the  corporate  limits  for  municipal  fire-protection 
service,  the  possibilities  of  securing  additional  fire-protectiim 
customers  under  an  undiscriminatory  rate,  the  probabilities  of 
retaining  the  present  flat-rate  consumers  under  an  undiscrimin- 
atory rate,  the  effect  of  water  rates  upon  insurance  rates,  and 
other  aspects  of  private  fire-protection  service. 

[7]  Inasmuch  as  it  is  invariably  essential  to  the  excellent 
operation  of  a  utility  that  bills  be  paid  promptly  by  consumers 
when  due,  it  has  been  the  practice  of  this  Commission  to  permit 
utilities  to  promote  prompt  payment  of  bills  by  means  of  an 
undiscriminatory  prompt-payment  discount.  In  the  rates  fixed 
hereinafter,  the  Commission  has  set  forth  both  the  net  rates  and 
the  gross  rates,  together  with  a  prompt-payment  provision.  The 
net  rate  for  general  water  consumption  is  in  even  cents,  to  which 
is  added  an  amount  equivalent  to  a  10  per  cent  discount,  which 
is  to  be  allowed  by  the  respondent  whenever  consumers  pay  their 
bills  in  accordance  with  the  terms  of  the  discount  clause. 

[8,  9]  In  this  case,  as  in  other  rate-making  matters  which  have     ' 
been  presented  to  this  Commission,  the  questions  of  valuation, 
depreciation,  and  rate  of  return  are  closely  allied.    As  far  as  it 
affects  the  ultimate  rates  for  water  service,  there  is  little  differ- 
ence between  a  low  rate  of  return  upon  a  high  valuation,  and  a 

P.U.R.1917C. 

Digitized  by  VjOOQIC 


PEKIN  V.  PEKIN  WATERWORKS  (X).  859 

high  rate  of  return  on  a  greatly  depreciated  present  value.  Sim- 
ilarly, if  a  consistent  relation  is  observed  between  accrued  and  ac- 
cruing depreciation,  the  ultimate  rates  for  water  service  are  not 
materially  affected  by  the  theory  which  is  followed.  The  rela- 
tion of  theory  and  fact  in  valuation  work  is  discussed  in  detail 
in  the  Lincoln  Rate  Case  supra,  and  much  of  this  disciission  is 
pertinent  to  the  inquiry  herein.  In  this  case,  as  in  any  case,  how- 
ever, it  is  essential  that  all  phases  of  valuation  be  treated  equi- 
tably and  consistently.  The  fair  present  value  which  is  fixed 
hereinafter  reflects  the  Commission's  best  judgment  r^arding 
the  weight  of  the  evidence  submitted  herein.  No  appraiser's 
testimony  and  theory  is  followed  to  the  utter  exclusion  of  any 
other  appraiser;  and  due  consideration  has  been  given  to  the 
ideas  of  all  experts  herein.  In  finding  a  fair  present  value,  the 
Commission  has  taken  full  cognizance  of  all  the  elements  set 
forth  in  the  pioneer  rate  case  of  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  and  each  of  the  considera- 
tions there  set  forth  has  been  given  the  relative  weight  which  it 
deserves.  Consideration  has  also  been  given  to  other  court  de- 
cisions which  are  to  be  used  as  authority  in  valuation  and  rate- 
making  matters. 

[10]  At  this  point,  it  is  well  to  observe  that  the  Commission's 
allowance  for  annual  accruing  depreciation  is  in  mathematical 
accord  with  its  allowance  for  fair  present  value ;  and  any  differ- 
ence which  may  exist  between  this  Commission's  finding  and  the 
testimony  of  the  respondent's  witness  relative  to  present  fair 
value  is  practically  offset  by  the  capitalization  of  the  difference 
in  allowances  for  annual  accruing  depreciation.  It  is  also  to  be 
noted  that  the  Commissicm's  finding  of  present  value  happens  in 
this  case  to  be  identical  with  the  par  amount  of  the  respondent's 
outstanding  securities ;  and  no  claim  is  to  be  made  in  reason  that 
the  finding  herein  will  destroy  the  respondent's  credit  so  that  it 
will  be  unable  to  secure  additional  funds  for  necessary  extensions 
and  betterments. 

[11,  12]  As  frequently  alluded  to  in  other  rate-making  deci- 
sions of  this  Commission,  the  rate  of  return,  in  addition  to  the 
interest  rate  (or  the  local  worth  of  money),  should  embrace  a 
compensation  for  the  inherent  risks  of  the  venture  and  for  a 
recognition  of  efficiency  of  operation  and  management.  In  this 
P.U.R.1917C. 
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particular  case,  the  interest  on  the  bonds  (5  p^  cent)  is  not  to  he 
regarded  as  an  unfair  measure  of  the  worth  of  money,  assuming 
that  the  discount  (if  any)  is  ccwnpensatory  of  the  bondholder's 
risk,  and  an  allowance  in  excess  of  such  a  percentage  is  compen- 
satory of  the  respondent's  risk  and  the  efficiency.  The  elements 
of  risk  and  efficiency  are  impossible  of  precise  measurement;  the 
risk  is  measured  variously  in  the  judgment  of  different  persons,, 
and  likewise  the  efficiency  of  qaeration  and  management.  Ef- 
ficiency of  operation  and  management,  howev^,  is  to  be  adjusted 
to  standard  by  a  reasonable  allowance  for  operating  expenses 
wherever  unreasonable  and  extraordinary  operating  expenses 
manifest  themselves.  If  a  utility's  stockholders  so  desire,  there 
is  no  great  objection  to  be  made  to  unusually  lai^  expenditures 
for  managerial  salaries,  engineer's  fee,  office  rent,  etc. ;  but  it  is 
not  to  be  expected  that  a  r^ulatory  body  will  be  compelled  to 
recognize  and  allow  unnecessary  expenses  in  a  rate-making  pro- 
cedure. Should  the  respondent,  instead  of  making  elaborate  ex- 
penditures for  salaries  and  fees,  adjust  its  general  expenses  to  a 
reasonable  amount,  it  is  quite  apparent  that  more  funds  would  be 
available  for  dividends;  and,  with  the  allowance  for  rate  of  re- 
turn fixed  hereinafter,  the  respondent  would  be  in  position  to  de- 
clare from  8  per  cent  to  9  per  cent  in  annual  dividends,  under 
the  present  ratio  of  stocks  to  bonds. 

It  appears  in  the  record  herein  that  the  manager's  salary  dur- 
ing several  years  prior  to  1914  was  $1,800  per  year,  that  in  1914 
the  salary  was  increased  to  $2,000,  and  that  about  the  time  of 
this  rate  proceeding  the  salary  was  increased  to  $3,000  annually^ 
It  also  appears  that  an  office  assistant  of  the  manager  receives 
$1,500  per  year.  There  is  nothing  in  the  record  to  disclose  an 
unusual  efficiency  of  management,  sufficient  to  warrant  such  a 
high  managerial  salary  in  a  water  plant  of  the  size  of  that  in  the 
city  of  Fekin.  In  fact,  there  is  testimony  to  the  effect  that  $600 
per  year  is  paid  to  an  eastern  engineer  who  seldom,  if  ever,, 
visits  the  plant,  and  the  reason  advanced  for  such  a  fee  is  that 
the  manager  needs  engineering  advice  to  operate  the  Pekin  water 
system.  The  Commission  is  of  the  opinion  that  a  portion  of  the 
manager's  high  salary  and  the  engineer's  fee  are  not  a  burden  of 
the  rate  payers,  but  instead  are  a  burden  of  the  stockholders  as 

long  as  the  stockholders  see  fit  to  carry  the  burden.  Similarly^ 
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the  Commission  is  in  doubt  as  to  an  allowance  in  toto  of  $420 
per  year  to  cover  the  recently  increased  rental  of  a  down-town 
office,  when  it  would  seem  that  a  suitable  and  adequate  office 
could  be  maintained  with  considerable  lower  cost  at  the  water 
station  itself. 

[13]  The  question  of  procedure  expense  presents  a  new  situa- 
tion herein,  in  contrast  to  other  rate-making  cases  wherein  re- 
ductions in  revenues  have  been  ordered  by  this  Commission.  In 
this  case,  it  is  obvious  that  the  respondent  is  not  collecting  excess 
revenues  at  the  time  of  the  proceedings,  and  from  aught  that  ap- 
pears in  the  record  has  not  ever  collected  excess  revenues.  At 
most,  the  respondent  is  to  be  criticized  only  for  maintaining  dis- 
proportionate rates  and  thereby  discriminatory  between  classes 
of  consumers.  The  latter,  however,  is  not  a  serious  criticism, 
when  it  is  considered  that  rates,  like  the  utility  itself,  have  under- 
gone a  gradual  growth,  and  that  a  periodic  realignment  of  rates 
is  often  advisable  r^ardless  of  the  intervention  of  a  rate-making 
authority. 

As  far  as  total  revenues  are  concerned,  the  complaint  herein 
has  not  been  sustained  by  the  existing  facts ;  and  the  respondent, 
in  this  proceeding,  has  been  put  to  certain  expenses  which  have 
not  been  compensated  by  excess  collections  during  the  process  of 
the  hearings.  Certain  of  the  respondent's  procedure  expendi- 
tures the  Commission,  believes  to  be  unwarranted,  in  view  of  the 
fact  that  this  Commissicm  is  constituted  by  statute  to  establish 
engineering  and  accounting  staffs  for  the  equitable,  unbiased, 
and  thorough  investigation  of  matters  of  the  kind  herein.  It  is 
not  necessary  for  a  utility  to  expend  large  sums  for  engineering, 
accounting,  and  legal  skiU  in  the  prosecution  of  a  positive  case. 
In  the  experience  of  this  Commission  several  utilities  have  ap- 
peared in  rate  controversies,  represented  solely  by  the  manager, 
owner,  superintendent,  or  the  like;  and  from  the  surface  indica- 
tiims  in  these  smaller  cases,  the  matters  have  been  disposed  of  to 
far  better  satisfaction  of  the  parties  than  usually  prevails  in  the 
more  bitterly  contested  ccmtroversies.  It  is  the  custom  of  the 
Commission,  however,  to  require  a  utility  engaged  in  a  rate  case 
to  file  an  inventory  accompanied  by  certain  consumer  data  and 
financial  statements.    These  are  required  of  the  utility  because 

it  is  the  party  most  in  interest,  and  because  it  is  in  position  to 
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secure  such  data  most  economically,  advantageously,  and  com- 
pletely. In  this  particular  case,  the  record  discloses  that  the 
Commission  required  the  respondent  to  file  an  inventory  of  its 
property.  The  cost  of  preparing  this  inventory  is  an  unusual 
and  extraordinary  expense  sustained  by  the  respondent  without 
compensation;  and  a  reasonable  allowance  for  the  amortization, 
over  a  term  of  say  five  years,  of  the  extraordinary  expense, 
should  be  allowed,  and  is  allowed  by  the  Commission  hereinafter 
in  fixing  a  reasonable  annual  operating  expense  to  which  the  re- 
spondent is  entitled. 

[14]  Since  the  date  of  the  valuation  herein  (January  1, 
1915),  the  respondent  has  made  several  costly  additions  and  bet- 
terments to  its  property.  Technically,  this  Commission,  in  its 
findings,  would  be  quite  justified  in  adhering  strictly  to  the  date 
of  the  valuation ;  but  the  situation  in  the  city  of  Pekin  is  so  un- 
usual, due  to  the  losses  of  the  past,  that  the  Commission  believes 
it  justifiable  and  equitable  to  depart  from  its  custcmiary  rule  of 
adhering  to  the  predetermined  date  of  valuation,  and  to  take 
cognizance,  as  far  as  it  appears  in  the  record,  of  the  costs  of  ad- 
ditions and  betterments  since  this  procedure  was  started,  with 
due  consideration  given  to  retirements  and  to  additional  accrued 
depreciation  in  the  respondent's  property,  and  this  phase  of  the 
situation  has  been  considered  by  the  Commission  in  fixing  a  fair 
present  value  hereinafter. 

The  Commission,  having  duly  considered  the  evidence  and  ar- 
guments advanced  herein,  and  being  fully  advised  in  the  pran- 
ises,  finds  as  follows: 

(1)  That  the  respondent  herein,  the  Pekin  Waterworks  Com- 
pany, is  a  corporation  duly  incorporated  under  and  existing  by 
virtue  of  the  laws  of  the  state  of  Illinois,  and  is  a  public  utility 
engaged  in  the  rendering  of  water  service  for  public  and  private 
use  in  the  city  of  Pekin,  county  of  Tazewell,  Illinois. 

(2)  That  on  January  1,  1915,  the  outstanding  capital  stock 
of  the  respondent  was  $100,000,  that  on  the  same  date  the  re- 
spondent's funded  debt  a^r^ated  $100,000  of  5  per  cent  first- 
mortgage  bonds,  which  mature  in  1926,  and  that  the  respond- 
ent's outstanding  loans  and  bills  payable  aggr^ate  $19,750. 

[15]  (3)  That,  in  the  respondent's  inventory  and  appraisal, 
there  are  listed  two  residences  located  upon  the  lands  of  re- 
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spondent,  one  residence  upon  subdivision  lot  A,  lot  3,  of  the 
northeast  quarter  of  section  8,  township  24,  range  5  east,  front- 
ing upon  Capitol  street,  and  a  second  residence  on  lot  125  of  the 
so-called  Cincinnati  addition  to  the  city  of  Pekin,  fronting  upon 
Fayette  street;  that  the  said  two  residences  are  neither  used  nor 
useful  to  the  respondent  in  the  rendering  of  water  service  in  the 
city  of  Pekin;  that  the  annual  revenue  which  is  being  derived 
from  the  said  residences  is  sufficient  and  adequate  to  compensate 
the  respondent  for  ordinary  maintenance  and  depreciation  of  the 
said  residences  and  to  provide  a  reasonable  return  on  a  fair  value 
of  the  said  residences ;  that  the  consumers  of  water  service  in  the 
city  of  Pekin  are  not  benefited  from  the  investment  in  the  said 
residences;  and  that  the  value  of  the  said  residences,  together 
with  the  rentals  and  expenses  attached  thereto,  should  be  elim- 
inated from  further  consideration  in  the  determination  of  fair 
and  reasonable  rates  herein. 

[16]  (4)  That,  after  considering  all  the  facts,  evidence,  and 
testimony  in  this  case  bearing  upon  the  value  of  the  property 
herein,  the  cost  to  reproduce,  the  original  cost,  the  investment, 
the  present  value,  all  overheads  such  as  preliminary  costs,  engi- 
neering, supervision,  interest  during  construction,  insurance, 
organization,  legal  expense^  contingencies,  and  all  other  elements 
of  value  (tangible  and  intangible),  and  taking  into  considera- 
tion that  the  plant  is  now  in  successful  operation  and  is  a  ^^go- 
ing  concern,"  the  fair  value  of  the  respondent's  property  used 
and  useful  in  rendering  water  service  in  the  city  of  Pekin,  for 
the  purpose  of  determining  reasonable  and  just  rates  herein,  is 
$193,000  exclusive  of  allowances  for  working  capital  and  for 
materials  and  supplies ;  and  that  a  reasonable  and  fair  allowance 
for  working  capital  and  for  materials  and  supplies,  inclusive  of 
the  neceSsaiy  cash,  coal,  and  other  supplies  which  are  essential  to 
the  successful  operation  of  the  water  utility  in  the  city  of  Pekin, 
is  $7,000;  and  lliat  the  total  valuation,  for  the  purpose  of  es* 
tablishing  just  and  reasonable  rates  for  water  service  in  the  city 
of  Pekin,  therefore,  is  in  total  amount  $200,000. 

[17]  (5)  That,  taking  into  consideration  the  nature  and  in- 
herent risks  of  public-utility  investment  in  general,  and  particu- 
larly considering  all  the  fact«  and  circumstances  in  evidence  re- 
lating to  this  particular  water  utility,  its  efficiency  of  manage- 
P.U.R.1917C. 
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ment,  and  its  economy  of  operation,  with  due  r^ard  to  the  in- 
herent characteristics  of  the  city  of  Pekin  and  the  inhabitants 
thereof,  7  per  cent  per  annum  is  a  fair,  reasonable,  and  adequate 
rate  of  return  upon  the  fair  and  reasonable  value  which  has  been 
determined  and  set  forth  hereinbefore. 

[18]  (6)  That,  taking  into  consideration  all  elements  of  de- 
preciation both  physical  and  functional,  includii^  obsolescence 
and  inadequacy,  it  is  desirable  and  proper  to  protect  the  respond- 
ent's property  by  making  regular  and  adequate  provision  for 
depreciation  as  it  matures;. that  it  is  essential  to  observe  a  con- 
sistent relation  between  the  closely  allied  elements  of  accrued 
depreciation  and  accruing  depreciation;  that  a  sufficient  sum 
should  be  set  aside  from  the  earnings  of  the  respondent  to  pro- 
vide a  reasonable  depreciation  fund;  that  the  said  sum  shall  be 
carried  in  a  separate  account  which  is  to  be  drawn  upon  only  to 
cover  future  accruing  depreciation  (both  physical  and  fimction- 
al)  and  only  for  that  proportionate  part  of  the  cost  that  remains 
in  the  various  items  of  property  after  January  1,  1917;  that  the 
said  depreciation  fimd  shall  receive  full  credit  for  all  earnings 
which  may  accrue  either  from  interest  or  otherwise;  that  the 
said  depreciation  fund  shall  be  subject  to  an  annual  audit  by  the 
accounting  staff  of  this  Commission;  that  with  the  consent  of 
this  Commission  a  large  portion  of  the  said  depreciation  fund, 
from  time  to  time,  may  be  invested  either  in  extensions  and 
betterments  to  existing  property  or  in  such  readily  marketable 
securities  as  may  be  authorized  by  statute ;  that,  in  this  particu- 
lar case,  to  cover  future  accruing  depreciation  of  the  water  prop- 
erty herein,  both  physical  and  functional  (or  amortization,  if 
such  a  term  be  preferred),  the  respondent  herein  is  entitled  to 
(and  required  to)  set  aside  on  December  31,  1917,  an  allowance 
of  $3,000,  and  thereafter  shall  annually  increase  the  said  sum 
(or  fund)  by  an  amount  which  is  equivalent  to  the  said  $3,000 
plus  IJ  per  cent  of  the  cost  of  all  additions  and  betterments  (ex- 
clusive of  all  replacements)  made  in  the  said  water  property 
after  January  1, 1917,  together  with  all  earnings  of  the  said  sum 
(or  fund). 

(7)  That,  taking  into  consideration  all  facts  revealed  in  the 

record  relating  to  operating  expenses,  and  taking  full  cognizance 

of  all  errors,  omissions,  and  adjustments  disclosed  therein,  and 
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giving  tvll  weight  to  the  increasing  trend  of  present-day  prices 
of  labor  and  material  and  to  the  estimated  normal  costs  of  opera- 
tion as  submitted  by  the  experts  herein,  and  making  adequate 
allowance  for  future  contingencies  and  uncertainties  of  actual 
operation,  the  fair,  reasonable,  and  adequate  allowance  for  the 
respondent's  operating  expenses,  including  inventory  expense 
and  taxes,  for  rate-making  purposes  herein,  is  $17,250. 

(8)  That,  upon  receiving  credit  for  nonoperating  revenue, 
the  rates  fixed  hereinafter  (as  near  as  may  be  reckoned  at  this 
time)  are  suflScient  to  reimburse  the  respondent  for  all  the  afore- 
said allowances  to  cover  return,  depreciation,  and  reasonable 
operating  expenses,  and  for  all  fixed  and  operating  charges  upon 
additional  meter  equipment  which  is  required  by  the  order  herein- 
after. 

(9)  That  the  respondent's  present  rates  for  water  service  in 
the  city  of  Pekin,  as  filed  with  this  Commission,  are  compiled  in 
table  III. ;  and  that  the  said  present  rates  now  charged  by  the 
respondent  for  water  service  in  the  said  city  of  Pekin,  in  so  far 
as  such  rates  differ  from  the  rates  hereinafter  ordered  to  be 
placed  in  effect,  are  unjust  and  unreasonable,  and  that  the  just 

TABLE  HI.—PRESEXT  RATES  FOR  WATER  SERVICE. 

Pekin  Waterworks  Company. 

Meter  Rate. 

Rate.  Per  100  gallons. 

1.  For  the  first    100  gallons  per  day  $0.03^ 

2.  For  the  next   100  gallons  per  day  0.03 

3.  For  the  next   100  gaUons  per  day  0.02 

4.  For  the  next   100  gallons  per  day  0.01 

6.  For  all  in  excess  of  400  gallons  per  day,  ten   (10)   cents  per 

1,000  gallons. 
Jiinimum  Bill, 

1.  For  services  of  any  kind  per  annum   4.00 

2.  The  fixture  rate  computed  in  accordance  with  the  flat-fixture 

rate  not  to  exceed  per  annum 12.00 

Flat  Rates. 
Bwiik$,  Per  Annum. 

1.  One  self-closing  faucet $6.50 

2.  One  self-closing  faucet  with  hose  connection  and  one  wash- 

basin   7.50 

Bakeries. 

3.  Daily  average  each  barrel  of  flour  used  2.30 

Barber  Shops. 

4.  One  chair  and  basin  ^ 6.(K» 

5.  Each  additional  chair 1.00 

Baths. 

6.  Public,  per  tub   8.00 

7.  Hotel,  or  boarding  house,  per  tub 6.00 

8.  Private,  first  tub    2.50 

9.  Private,  each  additional  tub 2.00 
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Blacksmith  Bhopt. 

10.  One  fire   4.00 

11.  Each  additional  fire  100 

Butcher  Shops  and  Stalls, 

12.  Each $4.00  to  8.00 

Billiard  Saloons. 

13.  Extra  for  one  table  $  3.00 

14.  Each  additional  table   1.00 

Book  Binderies, 

16.  Each    $8.00  to  12.00 

Bars  and  Drinking  Saloons. 

16.  Each  $15.00  to  26.00 

Boarding  Houses. 

17.  Per  room 0.75 

Candy  Factory, 

18.  Each    $5.00  to  10.00 

Cigar  Factory. 

19.  Five  hands  or  under    5.00 

20.  Each  additional  hand    0.50 

Eating  and  Ice-Cream  Saloons. 

21.  Each i  $8.00  to    30.00 

Fountains,  Flowing,  not  Exceeding  Five  Hours  Daily. 

22.  For  the  season  of  six  months,  orifice  ^  in 6.00 

23.  Orifice  of  ^  inch  15.00 

24.  Orifice  of  i   inch    , 35.00 

25.  Orifice  of  A  inch   40.00 

Filling  Cisterns,  Furnishing  Water  Only, 

26.  Per  100  barrels  or  under,  each  time 1.00 

Hotels. 

27.  Per  room  0.75 

Halls  and  Theaters. 

28.  Each   $6.00  to  26.00 

Laundries. 

29.  Each $15.00  to  40.06 

Livery  Stahles,  Including  Carriage  Washing, 

30.  Each  horse   .-. 1.00 

Printing  Offices,  not  Including  Steam  Engines, 

31.  Each $5.00  to  8.00 

Offices  with  Washbasins. 

32.  Each    $2.00  to  4.00 

Private  Stahles,  Including  Carriage  Washing. 

33.  One  horse   $  1.60 

34.  Two  horses   3.00 

35.  Each  additional  horse  1.00 

36.  Each  cow LOO 

Photograph  ChUleries, 

37.  Each 5,00  to  10.00 

Hesidenoe  Occupied  by  One  Family, 

38.  Five  rooms 4.OO 

39.  Each  additional  room   0.60 

Re^ftaurants. 

40.  Each  ...  :_,_ a.OO  to  15.00 

Steam  Engines,  Assessed  per  Nominal  Horse  Power,  per  Ten-Hours* 
Run. 

41.  Per  horse  power 1.25 

Street  Sprinkling,  per  Wagon. 

42.  Each  team  employed  per  day n  50 
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Stores,  One  Tap, 

43.  25  feet  front  or  less,  with  one  faucet,  with  one  washbasin 6.00 

Sprinkling  Lawns  toith  i-inch  Nozzle,  Pour  Hours  per  Day. 

44.  60  foot  front  or  less 4.00 

45.  Each  additional  front  foot  0.06 

46.  Streets  in  addition  to  lawn  per  front  foot , 0.04 

Washbasins, 

47.  Private 1.50 

48.  Public    3.00 

Water  Motor  or  Lifter, 

49.  Each 3.00 

Maximum  Rate, 
For  any  bath  room  containing  bathtub,  washbasin,  and  water-closet, 

single  fixtures  7.00 

Special  Flat  Rates  for  Manufacturing  Plants, 

Per  Annum. 
Tobacco  Manufacturers. 

1.  Per  hand $  1.00 

Urinals,  Self-Closing  Paucets, 

2.  Public     3.00 

3.  Private    1.50 

Water-Closets. 

4.  Public,  per  bowl 5.00 

5.  Private,  first  bowl 3.50 

6.  Private,  each  additional  bowl 1.60 

Workshops. 

7.  Ten  hands  or  under  4.00 

8.  Each  additional  hand   , ,       0.30 

Other  Special  Plat  Rates. 
General, 

1.  Automobiles  per  annum , , ,       2.06 

2.  Washing  machine  motors  per  annum   4.00 

3.  Extra  faucets  and  hydrants  per  annum   1.00 

4.  Elevator  service  per  month 10.00 

Masonry  and  Plastering. 

Brick  Work. 

5.  Making  mortar  and  wetting  brick  per  1,000 0.05 

Stone  Work, 

6.  Per  perch,  16i  cubic  feet 0.05 

Plastering. 

7.  Making  mortar  per  100  square  yards 0.50 

Minimum  Bill. 

8.  Per  pemut   0.50 

Concrete  Work. 

Concrete. 

9.  Floors,  walks,  and  roofs  per  square  yard 0.01 

10.  Amount  per  lineal  yard O.OOi 

11.  Base  for  pavements  per  square  yard O.OOi 

Factory  Sprinkler  Service, 

12.  1,500  sprinkler  heads  or  less 65.00 

13.  Each  additional  sprinkler  head  0.04 

Mumoipal  Pire-Proteetion  Service, 

14.  Water  for  fire-protection  service,  first  150  fire  hydrants,  each 

fire  hydrant i 35.00 

16.  Each  additional  fire  hydrant  30.00 
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and  reasonable  rates,  to  be  charged  by  the  said  respondent  and 
to  be  hereafter  observed  and  enforced  (until  modified  in  a  man- 
ner prescribed  by  statute),  are  those  fixed  by  order  hereinafter. 
(10)  That,  within  eleven  months  after  the  date  of  this  order 
herein,  the  respondent  shall  be  required  at  its  own  cost  to  install 
meters  on  all  consumers  who  are  unmetered  at  the  present  time; 
and  that  for  purposes  of  a  possible  future  reconsideration  of  the 
meter  rates  fixed  hereinafter,  the  said  respondent  shall  be  further 
required  to  keep  an  accurate  and  complete  record  of  the  water 
consumed  by  all  metered  consumers,  classified  in  a  manner  which 
admits  of  easy  investigation  for  rate-making  purposes. 
I  It  is  therefore  ordered  that  the  rates,  charges,  and  rules  for 
water  service  which  this  Commission  determines  to  be  the  just, 
reasonable,  and  sufficient  rates,  charges,  and  rules  which  are  to 
be  hereafter  observed  by  the  Pekin  Waterworks  Company  and 
in  force  in  the  city  of  Pekin  and  vicinity,  county  of  Tazewell, 
Illinois,  imtil  subsequently  modified  either  in  an  order  of  tiiis 
Commission  or  in  other  manner  provided  by  statute,  shall  be  in 
accordance  with  the  following  schedules : 

RATES  FOR  WATER  SERVICE. 

AuthortM^d  to  Be  Charged  htf  the  Pekin  Waiertoorka  Company  tn  Pekin^ 
Illinois,  and  Vioinity. 

RATE  "A"— GENERAL  WATER  SERVICE. 

Available  to  any  metered  consumer  using  the  company's  standard  water 
service  for  residences,  bakeries,  hotels,  blacksmith  shops,  boardkig  houses, 
laundries,  washbasins,  stables,  restaurants,  stores,  offices,  churches,  saloons, 
lodge  halls,  dance  halls,  depots,  theaters,  factories,  clubs,  shops,  eleemosynary 
institutions,  public  buildings,  etc.,  for  domestic  use,  baths,  tubs,  motors,  hy- 
draulic lifts,  washbasins,  boilers,  closets,  urinals,  sprinklers,  drinking  foun* 
tains,  etc.  The  rate  for  general  water  service  is  to  consist  of  a  senrioe 
charge  supplemented  by  a  consumption  diarge. 
Service  Charge. 

The  following  service  charges,  varying  with  the  size  of  the  meter,  are  to 
he,  paid  by  consumers  of  water,  regardless  of  the  quantity  of  water  con* 
sumed: 


*• 

Service  Charge. 

Size  of  .Meter. 

Net  Charge. 

Gross  Charge. 

Monthly. 

Quarterly. 

Annual. 

Monthly. 

Quarterly. 

Annual. 

1.  f-inoh 

2.  finch 

3.  1    indi 

4.  IHnch 

$0.25 
0.35 
0.50 
0.76 

$0.75 
1.05 
1.50 
2.25 

$3.00 
4.20 
6.00 
0.00 

$0,278 
0.380 
0.565 

0.833 

$0,833 
1.167 
1.666 
2.600 

$  3.333 

4.667 

6.667 

10.000 
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Conffiifiiplioii  Charge, 

In  addHioii  to  a  ^erriee  cham  derived  from  the  foregoing  table,  each  con- 
sumer of  water  in  the  citj  of  Pekin  and  in  the  adjacent  territoi^  served  by 
the  company  is  lequired  to  pay  the  following  conBumption  charges: 


1.  For  the  first  10,000  gallons  consumed  per  month 

or  30,000  gallons  quarterly 

2.  For  the  next  00,000  gallons  consumed  per  month 

or  270,000  gallons  quarterly   

3.  For    all    over    100,000   gallons    consumed    per 

month  or  300,000  gallons  quarterly 


Per  Thousand  Gallons. 


Net. - 


18.0  cents 

10.0  cents 

6.0  cents 


Gross. 


20.00  cents 

11.11  cents 

6.67  cents 


Ditcount, 

Statements  are  to  be  rendered  with  the  total  amount  computed  at  the  gross 
rates  stated  in  the  foregoing  tables.  A  prompt-payment  discount  of  10  per 
cent  shall  be  allowed  on  the  gross  amount  of  all  accounts^  whenever  the 
accounts  are  paid  in  full  within  ten  days  after  the  rendition  of  the  state- 
ment. Statements  shall  be  rendered  either  monthly  or  quarterly  (in  the 
option  of  the  company,  provided  such  option  be  exercised  without  unfair 
discrimination)  to  all  consumers  whose  consiunptions  fall  in  the  secondary 
or  tertiary  blocks,  but  shall  be  rendered  quart^ly  to  all  consumers  whose 
consumptions  fall  in  the  primary  block.  A  consumer  of  more  than  25,000 
gallons  of  water  per  quarter  may  exercise  the  right,  upon  written  request 
to  Uie  company,  to  have  his  meter  read  monthly. 
Reeonneotion  Charge, 

A  recounection  charge  of  $1  shall  be  made  by  the  company  either  (1)  for 
reinstating  a  disconnected  service  after  failure  of  consumer  to  pay  bills,  or 
(2)  for  making  a  new  connection  upon  a  consumer's  moving  from  one 
premises  to  another  oftener  than  once  within  a  year's  time. 

RATE  "B"— MUNICIPAL  FIRE-PROTECTION  SERVICE. 
Unmetered  water  service  available  only  to  the  city  of  Pekin,  for  its  exclu- 
sive use  in  maintaining  and  extending  fire  protection  in  the  city  of  Pekin. 
Rate, 

1.  For  fire-protection  service,  as  of  the  date  of  the  valuation  herein  (Janu- 
ary 1,  1015)     ...     a  lump  sum  of  $7,(K>0  per  annum. 

2.  For  increased  number  of  hydrants  and  for  extensions  to  distribution 
mains,  since  the  aforesaid  date  of  the  valuation  {viz.,  January  1,  1915),  and 
in  the  future  the  net  charges  for  additional  fire-protection  service  to  the 
city  of  Pekin,  by  the  Pekin  Waterworks  Company,  shall  be  as  follows: 

1.  Hvdrant  rental,  per  year $5.00  each 

2.  4-inch  main  extension,  per  year  5  cents  per  foot 

3.  6-inch  main  extension,  per  year  6  cents  per  foot 

4.  8-inch  main  extension,  per  year  8  cents  per  foot 

6.  10-inch  main  extension,  per  year 11  cents  per  foot 

6.  12-inch  main  extension,  per  year 14  cents  per  foot 

DUcount, 

No  discount  from  the  aforesaid  rates  is  to  be  allowed.  It  is  expected  that 
all  bills  will  be  paid  promptly;  in  event  of  failure  to  pay  the  monthly  bills 
as  rendered,  the  same  shall  be  surcharged  with  the  legal  rate  of  interest  (5 
per  cent  per  annum),  dating  from  thirty  davs  after  the  rendition  of  the  bill, 
and  the  aioresaid  net  rate  plus  the  said  legal  interest  thereon  shall  constitute 
the  gross  amount  which  shall  be  charged  as  rates  for  municipal  fire-protection 
service  in  the  city  of  Pekin,  whenever  prompt  paymoit  of  bills  is  delayed 
unduly. 

RATE  "C"— PRIVATE  FIRE-PROTECTION  SERVICE. 
Unmetered  water  service  available  to  any  consumer  in  the  city  of  Pekin, 
or  in  adjacent  territory  which  may  be  within  reasonable  extension  distanoe 
of  the  company's  mains,  for  fire-protection  service  solely. 
P.U.R.1917C. 
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Rate, 

(a) Where  a  private  fire-proieotion  system  is  (or  has  been)  installed  at 
the  expense  of  the  consumer,  with  only  a  short  length  of  service  connection 
inchiding  yalve  (or  gate)  installed  by  the  company,  the  annual  charge  (pay- 
able monthly  or  quarterly  in  the  company's  option )  shall  consist  of  a  service 
charge,  based  on  the  size  of  the  service  connection,  supplemented  by  a  usage 
charge,  as  follows: 

Service  Charge, 


Gross  Charge. 

Si«e  of  Service. 

Inside  (Corporate  Limits. 

Outside  Corporate  Limits. 

Monthly. 

(^arterly. 

Annual 

Montiily. 

Quarterly. 

Annual. 

1.    2-inch 

$1.48 

$  4.44 

$  17.77 

$  3.70 

$11.11 

$  44.44 

2.    3-inch 

2.22 

6.66 

26.66 

6.55 

16.66 

66.66 

3.     4-inch 

2.96 

8.88 

35.55 

7.41 

22.22 

88.88 

4.     6-inch 

4.44 

13.33 

63.33 

11.11 

33.33 

133.33 

5.     8-inch 

6.92 

17.77 

71.11 

14.81 

44.44 

177.77 

6.  lO-inch 

7.41 

22.22 

88.88 

18.52 

55.55 

222.22 

7.  12-inch 

8.88 

26.66 

106.66 

22.22 

06.66 

266.66 

Usage  Charge, 

Gross  Charge — Inside  or  i 

Dutslde  Corporate  Limits. 

Size  of  Service. 

Per  Sprinkler  dead. 

Per  Fire  Hydrant. 

Monthly. 

(Quarterly. 

Annual. 

Monthly,   (^arterly^ 

Annual. 

# 

4 

# 

1.    2-inch 

0.130 

0.417 

1.667 

$0.93 

$2.78 

$11,11 

2.    3-inch 

0.157 

0.471 

1.883 

1.06 

3.19 

12.77 

3.     4-inch 

0.166 

0.500 

2.000 

1.20 

3.61 

14.44 

4.     6-inch 

0.185 

0.555 

2.222 

1.39 

4.17 

16.66 

6.     8.inch 

0.208 

0.625 

2.500 

1.53 

4.58 

18.33 

6.  10-inch 

0.231 

0.694 

2.777 

1.85 

5.55 

22.22 

7.  12-inch 

0.259 

0.777 

3.111 

2.22 

6.66 

26.66 

(b)  Where  a  private  fire-protection  system  is  installed  upon  request  of 
a  consumer,  under  contract,  at  the  expense  of  the  company,  the  annual 
charges  (payable  monthly  or  quarterly,  in  the  company's  option),  which  are 
similar  to  the  rates  prescribed  hereinbefore,  for  municipal  fire-protection 
service,  shall  be  in  accordance  with  the  following: 


Size  of  Service. 

Charge. 

Monthly. 

Quarterly. 

Annual. 

1.  Hydrant  rental,  each , 

$0.50 
0.50# 
0.67# 
0.83# 
1.00^ 
1.25^ 

$1.50 
1.50< 
2.00# 

Z.004 
3.75# 

$  6.00 

6.0# 

8.0# 

10.0^ 

12.0< 

15.0^ 

2.  4-inch  main  extension,  per  foot.. 

3.  6-inch  main  extension,  per  foot. . 

4.  8-inch  main  extension,  per  foot. . 

5.  10-inch  main  extension,  per  foot.. 

6.  12-inch  main  extension,  per  foot. . 

Discount. 

Under  the  aforesaid  rates,  a  discount  of  10  per  cent  shall  be  allowed  on 
all  private  fire- protection  accounts  (or  10  per  cent  on  any  partial  payments) 
which  are  paid  in  full  within  ten  days  after  the  rendition  of  the  statement. 
Statements  shall  be  rendered  monthly  or  quarterly  (in  the  option  of  the 
company,  provided  such  option  be  exercised  without  unfair  discrimination), 
on  a  day  reasonably  close  to  the  first  of  the  month. 
Minimum  Bill, 

The  aforesaid  rates  shall  constitute  the  minimum  bill. 

It  IS  further  ordered  that  the  aforesaid  rate  edbedule  shall  be 
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placed  in  effect  in  the  city  of  Pekin  and  vicinity  within  forty 
days  after  service  of  this  order;  and  that,  within  the  said  forty 
days,  the  aforesaid  Pekin  Waterworks  Company  shall  file  with 
the  Commission  a  new  and  complete  schedule  of  rates,  canceling 
its  rate  schedules  heretofore  in  effect,  and  establishing  the  afore- 
said rates  for  its  water  services  in  the  said  city  of  Pekin  and* 
vicinity. 

It  is  further  ordered  that  the  aforesaid  Pekin  Waterworks 
Company  shall  set  aside  for  the  purpose  of  meeting  accruing  de- 
preciation in  its  water  property,  the  sum  of  $3,000,  on  or  before 
December  31,  1917,  and  thereafter  the  same  sum  each  year  in- 
creased by  not  less  than  IJ  per  cent  of  the  cost  of  all  additions 
and  betterments  installed  during  the  calendar  year  (exclusive  of 
the  replacements  and  retirements) ;  and  that  the  said  deprecia- 
tion funds  shall  be  duly  credited  with  all  earnings ;  shall  be  de- 
pleted only  upon  future  retirements  of  present  used  and  useful 
utility  property,  and  only  for  that  proportionate  part  of  the  cost 
that  remains  in  the  various  items  of  property  between  January  1, 
1917,  and  the  date  of  the  future  retirements;  and  otherwise  shall 
be  used  only  in  such  manner  as  this  Commission,  upon  applica- 
tion, from  time  to  time  may  approve. 

It  is  further  ordered  that  the  aforesaid  Pekin  Waterworks 
Company  henceforth,  at  its  own  cost,  shall  provide  meters  on  all 
water  services  which  it  is  physically  possible  to  meter  (other  than 
-  is  specifically  exempted  by  the  aforesaid  rate  schedule) ;  shall 
arrange  to  complete  its  installations  of  water  meters  within  not 
longer  than  eleven  months  from  the  date  of  this  order ;  shall  in- 
stall the  said  water  meters  at  a  monthly  rate  of  not  less  than  one- 
tenth  of  the  total  number  of  new  water  meters,  starting  to  install 
the  said  water  meters  within  one  month  after  the  date  of  this  or- 
der ;  shall  be  permitted  to  charge,  in  lieu  of  the  rates  established 
herein,  until  such  time  as  all  services  are  metered,  not  to  exceed 
the  flat  rates  which  have  heretofore  been  in  effect  in  the  city  of 
Pekin,  and  shall  report  in  writing,  upon  the  first  day  of  each 
subsequent  month  (until  all  the  said  services  are  provided  with 
meters),  the  progress  which  has  been  made  in  meter  installations 
during  the  month  for  which  report  is  rendered. 

It  is  further  ordered  that  the  aforesaid  Pekin  Waterworks 
Company,  within  sixty  days  after  the  date  of  tliis  order,  shall 
P.U.R.1917C. 
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file  for  the  approval  of  this  Commission  its  complete  revised  rules 
and  regulations  relating  to  service  connections,  plumbing  require- 
ments, deposits,  etc.,  which  it  purposes  to  establish  and  make 
effective  among  the  consumers  of  water  in  the  city  of  Pekin,  pro- 
vided that  nothing  in  the  said  rules  and  regulations  shall  con- 
'flict  with  the  opinion  and  order  herein. 


INDIANA  PUBIilG  SERVICE  COMMISSION. 

,    AYBSHIBE  COAL  COMPANY 

V. 

SOUTHERN  RAILWAY  COMPANY. 

[Case  No.  2780.] 

Service  ^UaUroadB^  Furnishing  shipper  infomuUion  as  to  number 
of  ears  furnished  other  shippers. 

A  carrier  was  required  to  furnish  a  shipper,  owning  and  operat- 
ing a  coal  mine  on  its  line  of  railroad,  upon  which  was  also  located 
various  other  mines,  all  selling  and  shipping  coal  similarly  in  inter- 
state  and  intrastate  commerce,  information  covering  the  period  from 
July  1,  1916,  to  July  1,  1917,  relattve  to  the  number  of  coal  cars 
requested  by  eadi  mine  on  its  railroad;  the  number  of  cars  actually 
received  by  each  mine;  the  rating  of  each  mine  during  that  period,  and 
the  percentage  of  coal  cars  actually  requested  which  were  actually  fur- 
nished, to  be  compiled  in  tabulation  covering  semimonthly  period. 

[February  15,  1917.] 

Pbtition  by  shipper  requiring  carrier  to  furnish  information 
relative  to  the  number  of  cars  furnished  other  shippers  upon  the 
same  line ;  order  requiring  railroad  to  furnish  the  same. 

By  the  Commission:  This  cause  coming  on  to  be  heard  on 
this  February  15th,  the  day  heretofore  by  the  Commission  set 
for  that  purpose,  and  the  petitioner  being  represented  by  Joseph 
H.  Inglehart,  and  the  respondent  being  represented  by  John  D. 
Welman  and  Churchill  Humphrey,  and  the  pleadings  being  con- 
sidered  and  the  evidence  heard  and  the  cause  being  argued  by 
counsel, 

FINDING. 
The  Commission,  being  advised,  finds  that  the  petitioner  owns 

P.U.R.1917C. 
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and  operates  a  coal  mine  located  on  the  line  of  the  respondent  in 
Indiana;  that  part  of  the  coal  mined  by  the  petitioner  is  sold 
and  shipped  in  intrastate  commerce  within  Indiana  and  a  part 
thereof  in  interstate  commerce  in  other  states ;  that  the  respond- 
ent operates  a  line  of  railroad  in  Indiana  and  other  states,  and  is 
engaged  in  inter  and  intra  state  commerce ;  that  there  are  various 
other  coal  mines  upon  the  line  of  the  respondent  in  Indiana,  which 
other  mines  s^  and  ship  coal  similarly  in  inter  and  intra  state 
commerce ;  and  that  the  petitioner  is  entitled  to  the  information 
requested  in  his  petition  filed  herein^ 

ORDER. 

It  18  therefore  ordered — 

1.  That  respondent's  motion  to  dismiss  be  and  hereby  is  over- 
ruled. 

2.  That  the  respondent,  in  the  manner  and  at  the  time  here- 
inafter set  up,  furnish  to  the  petitioner  information  covering  the 
period  from  July  1, 1916,  to  July  1, 1&17,  as  follows: 

(a)  The  number  of  coal  cars  requested  by  each  mine  on  the 
respondent's  line  in  Indiana. 

(b)  The  number  of  cars  actually  received  by  each  mine  afore- 
said. 

(c)  The  rating  of  each  mine  aforesaid  during  all  of  the  period 
aforesaid. 

(d)  The  percentage  of  coal  cars  actually  requested  aslrforesaid 
which  were  actually  furnished. 

3.  The  information  above  set  out  shall  be  compiled  by  the 
respondent  in  tabulation  covering  semimonthly  period  commen- 
cing July  1,  1916.  Complete  information  up  to  February  15, 
1917,  shall  be  furnished  on  or  before  March  7,  1917.  There- 
after information  shall  be  furnished  semimonthly  as  soon  after 
the  completion  of  each  semimonthly  period  as  the  respondent 
herein  may  reasonably  collect  the  necessary  data  and  make  the 
necessary  compilation.  All  of  said  information  shall  be  in  writ- 
ing, and  shall  be  sent  by  the  respondent  to  the  petitioner  through 
the  United  States  mail  in  the  usual  course,  addressed  to  the  pe- 
titioner at  Oakland  City,  Indiana. 

To  all  of  which  order  the  respondent  objects  and  excepts. 
P.U.R.1917C. 


Digitized  by 


Google 


874  MAINE  PUBLIC  UnLITIES  COMMISSION. 

MAINE  PUBIilC  UTHilTIES  COMMISSION. 

RE  J.  B.  PHILBRICK  et  al. 

[No.  U-174.] 

Consolidation,  merger,  and  sale  —  Telephones  —  Public  poUey, 

1.  The  consolidation  of  a  local  telephone  syBtem  with  another  in  a 
town  is  not  against  public  policy,  where  the  service  of  the  first  S3r8tem 
is  eoctremely  poor  and  the  users  will  obtain  from  the  consolidation 
efficient  local  and  long-distance  service,  for  which  there  is  a  substantial 
demand  in  the  community. 

Consolidation,  merger,  and  sale  ^^Oumership^  Right  to  sell  —  Bvi' 
denoe. 

2.  One  who  builds  a  telephone  line,  and  receives  from  eadi  sub- 
scriber a  specified  sum  for  a  telephone  instrument,  with  "a  right  to 
use  the  line,'*  has  sufficient  sole  ownership  to  entitle  him  to  sell  the 
line  to  a  utility,  although  four  receipts  for  money  paid  by  subscribers 
recited  that  he  sold  each  a  share  of  the  line,  where  it  appeared  that 
he  never  turned  the  property  over  to  the  subscribers  or  abandoned  con- 
trol, that  the  subscribers  never  acted  as  owners  or  understood  that 
they  had  any  title  until  the  peculiar  wording  of  the  receipts  was 
noticed  ten  years  later,  and  that  the  subscribers  can  enforce  any  per- 
sonal rights  they  have  against  the  vendor  without  delaying  the  general 
public  in  securing  adequate  service,  which  will  result  from  the  sale. 

Public  utilities -^Telephone  line  ^^  Resolving  of  doubt  as  to  its  nature 
—  Sale  —  Service. 

3.  A  doubt  as  to  whether  a  telephone  line  is  a  public  utility  will 
be  resolved  in  favor  of  the  public  service,  to  enable  the  Conunission  to 
authotize  a  sale  of  the  line  which  will  result  in  efficient  service,  where 
no  one  will  be  injured  in  his  legitimate  rights  by  such  action,  while 
refusal  to  act  until  the  question  is  authoritatively  decided  would  em- 
barrass the  people  who  are  in  need  of  service. 

[February  27,  1917.] 

Application  by  J.  C.  Philbrick  and  another  for  an  order 
authorizing  the  sale  of  a  telephone  utility ;  granted. 

Appearances :  Matthew  McCarthy  for  petitioners ;  Aretas  E. 
Stearns  for  remonstrants. 

By  the  Commission:  J.  B.  Philbrick  and  F.  D.  McAllister 
join  in  a  petition  that  the  former,  who  claims  to  be  the  owner  of 
a  telephone  line  operated  under  the  name  and  style  of  the  Farmers 
Telephone  Line,  be  permitted  to  sell  all  of  the  property  and  fran- 
chises comprising  the  same  to  the  latter,  now  owning  a  telephone 
P.U.R.1917C. 
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system^  which  he  operates  trader  the  name  of  Andover  Telephone 
Company.  Neither  is  incorporated.  The  petition  was  filed  De- 
cemher  26,  1916.  Hearing  was  ordered  to  be  held  at  Augusta, 
January  9, 1917,  and  adjourned,  at  the  request  of  certain  remon- 
strants, to  be  held  at  Rumford,  January  25,  1917,  where  both 
parties  were  fully  heard.     Public  notice  was  ordered  and  proved. 

The  Farmers  Telephone  Line  now  consists  of  about  37  miles 
of  single  wire,  grounded  system  located  in  Rumford  and  Andover. 
It  has  about  70  subscribers,  46  of  whom  are  in  Andover.  The 
Rumford  lines  are  located  chiefly  over  private  property;  those 
in  Andover  are  principally  on  public  roads  on  locations  approved 
by  the  municipal  oflScers. 

Its  construction  was  begun  in  1905  and  extended  over  some- 
thing more  than  a  year.  It  was  done  by  Mr.  Philbrick  at  a  cost 
said  by  him  to  be  $2,717,  including  instruments  installed  in  the 
houses  of  subscribers.  The  subscribers  paid  him  $15  a  piece 
for  the  instruments,  and  each  subscriber  paid  him  another  sjim 
of  $15  except  where  one  person  had  two  phones,  when  he  received 
$25.  Just  what  rights  these  latter  payments  gave  the  subscribers 
in  the  system  is  one  of  the  matters  in  dispute,  and  will  be  referred 
to  later.  The  total  amount  paid  by  subscribers  for  all  purposes 
is  $2,240. 

This  system  has  no  connection  with  any  other  telephone  com- 
pany; it  furnishes  no  toll,  or  long-distance,  service;  it  has  no 
central  office ;  and  it  has  never  charged  or  collected  any  tolls,  rent- 
als, or  other  charges,  except  as  already  stated.  It  has  never  pub- 
lished any  rate  schedules,  or  made  any  reports,  for  the  reason, 
Mr.  Philbrick  says,  that  it  has  had  no  rates  to  publish  and  no  in- 
come to  report 

The  Andover  Telephone  Company  has  done  some  business  for 
thirteen  years,  and  has  operated  under  a  contract  with  the  Maine 
Telephone  &  Tel^raph  Company  since  1907.  Under  this  con- 
tract it  leases  its  instruments  of  the  Maine  company,  and  has  toll 
connections  over  that  company's  lines.  It  fixes  its  own  rates  for 
local  service,  and  manages  its  own  plant  The  Maine  Tele- 
phone &  Telegraph  Company  fixes  the  toll  rates,  and  pays  Mr. 
McAllister  a  conmiission  on  those  originating  on  his  lines. 

The  Andover  Telephone  Company  is  located  principally  in' 
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Andover  with  short  extensions  into  Roxbury  and  Byron.  It  haa 
metallic  service  and  about  seventy  subscribers. 

The  Farmers  and  the  Andover  lines  parallel  each  other  on 
about  15  miles  of  highway  in  Andover.  Fifteen  subscribers  in 
Andover  have  both  phones. 

The  Maine  Telephone  &  Telegraph  Company  now  has  lines  in 
Rumford,  extending  from  the  village  to  Bumford  Point  and 
thence  along  the  highway,  through  South  Andover,  to  Andover 
village,  where  it  connects  with  the  lines  of  the  Andover  Tele- 
phone Company.  From  Bumford  Point  it  also  extends  tiirough 
Hanover  and  Newry  to  Bethel.  It  is  a  subsidiary  of  the  New 
England  Telephone  &  Telegraph  Company,  and  has  the  benefit  of 
its  connections  as  a  part  of  the  Bell  System. 

The  service  of  both  the  Andover  and  the  Maine  ccanpanies  is 
conceded  to  be  good.  , 

The  present  plan  is  to  consolidate  the  Farmers  Telephone  Line 
and  the  Andover  Telephone  Company  by  selling  the  former  to 
the  latter,  thus  securing  to  the  subscribers  of  the  former  outside 
connections  through  the  Maine  Telephone  &  Telegraph  Company, 
and,  it  is  claimed,  better  local  service. 

It  is  admitted  by  all  parties  that  the  present  service  of  the 
Farmers  Telephone  Line  is  unsatisfactory,  and  has  been  so  for 
about  two  years.  The  line  ''is  almost  flat  in  places,  other  places 
it  is  hanging,  and  there  are  places  where  it  is  standard." 

Mr.  John  Martin,  sdectman  of  the  town  of  Bumford  and  one 
of  the  principal  remonstrants,  testified  that  interested  persons  had 
recently  organized  a  new  corporation  because  they  were  dissatis- 
fied with  the  present  service  and  wished  to  ''get  it  where  we  could 
get  some  servica"  They  met  "to  see  if  we  could  buy  out  Phil- 
brick's  rights  in  the  line,  so  we  could  go  ahead  and  repair  his  line 
and  get  better  service."  The  line  "hadn't  been  repaired,  and 
the  poles  were  rotted,  bushes  grown  up,  and  those  thin^." 

This  was  last  fall,  and  nothing  has  yet  been  done  to  improve  the 
situation. 

The  remonstrants  object: 

''First  That  the  joining  petiticmer,  J.  B.  Philbriek,  is  not 
the  sole  owner  of  the  line^  and  theref  <H:e  has  no  right  to  exeeuta 
any  sale  of  the  same. 
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''Second.  That  the  line  sought  to  be  purchased  is  not  a  pub- 
lic utility  as  represented. 

''Third.  That  the  proposed  sale  is  against  public  policy,  and 
would  not  serve  the  best  interests  of  the  community  where  the 
line  is  located.*' 

The  first  two  objections,  if  well  founded,  are  technical  so  far 
as  this  Commission  is  concerned ;  the  last  goes  to  the  real  issue 
in  which  we  are  interested.  If  that  is  well  taken,  it  ends  the 
case;  if  not,  we  shall  not  let  the  interests  of  the  public  be  frus- 
trated by  considerations  of  no  real  importance,  or  by  considera- 
tions which  can  be  pressed  elsewhere  without  interfering  with 
the  public  service.  We  shall,  therefore,  consider  the  last  objec- 
tion first. 

[1]  The  subscribers  of  the  Farmers  Telephone  Line  need  bet- 
ter service  than  they  are  now  getting,  better  than  they  can  hope 
to  get  from  the  present  source.  The  present  system  has  prac- 
tically been  abandoned ;  the  proposed  selling  price  is  only  $150. 
No  one  suggests  an  attempt  to  secure  an  improvement  under 
present  ownership. 

On  the  other  hand,  no  one  has  expressed  a  doubt  that  the  pub- 
lic would  be  well  served  if  the  consolidation  is  effected. 

But  the  remonstrants  urge  that  the  sale  would  "destroy  the 
mutual  service  which  has  been  rendered  by  this  line  in  the  past 
and  (to)  place  the  community  hitherto  served  by  this  line  into 
enforced  relations  with  the  New  England  Telephone  system  re- 
gardless of  their  wishes  in  the  matter."  This  remonstrance  is 
signed  by  seventy-five  persons,  not  more  than  thirty  of  whom  are 
claimed  to  be  subscribers  of  the  system  whose  sale  they  oppose. 

On  the  other  hand,  the  indorsement  of  sixty-six  persons  asks 
that  the  consolidation  be  permitted  because,  among  other  things, 
"it  would  give  a  common  telephone  service  for  the  town  of  An- 
dover  and  vicinity  with  one  central  switchboard  at  Andover  vil- 
lage with  connections  with  the  long-distance  lines  of  the  Maine 
&  New  England  Telephone  Companies."  The  signers  of  this 
petition  included  thirty-six  of  the  forty-six  Andover  subscribers 
of  the  Farmers  line. 

While  petitions  generally  are  of  doubtful  value,  whether  for 
or  against  a  proposition,  an  appeal  for  a  certain  class  of  service 
has  some  tendency  to  show  that  there  is  a  call  for  such  service, 
P.U.R.1917C. 
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while  a  remonstrance  against  it  proves,  at  best,  only  that  the 
remonstrants  do  not  care  for  it.  But  we  do  not  need  proof  to 
convince  us  that  outside  connection  is  a  thing  of  real  value  to 
the  subscribers  of  a  telephone  system ;  and  if  there  is  a  substan- 
tial demand  for  it  in  a  community,  it  is  not  against  public  policy 
to  grant  it  There  is  no  present  plan  to  provide  it  in  any  other 
manner. 

Neither  does  it  require  argument  to  convince  us  that  it  is  bet- 
ter for  a  community  like  this  to  be  served  by  one  local  telephone 
company  than  to  have  two,  with  20  per  cent  of  the  subscribers 
paying  for  double  service. 

I  If  the  proposed  sale  is  authorized,  it  is  confidently  expected 
that  the  territory  now  dependent  upon  the  Farmers  Telephone 
Line  will  be  given  efficient  local  and  long-distance  service  at  rea- 
sonable rates  and  without  unreasonable  delay.  There  is  no  cer- 
tainty of  the  former,  and  no  promise  of  the  latter,  from  any 
other  source.  We  shall  not  give  further  attention  to  this  objec- 
tion. 

It  is  difficult  to  tell  what  the  true  relations  between  Philbrick 
and  his  subscribers  are.  He  built  the  line  and  paid  for  it.  There 
had  been  some  agitation  in  the  grange  and  otherwise  for  a  line, 
but  nothing  came  of  it  Philbrick  went  ahead,  absolutely  inde- 
pendent  of  these  persons,  and  built  his  line.  He  sold  them  the 
instrumeuts,  and  they  still  own  them.  He  took  $15  each  from 
them  for  some  individual  rights  in  the  system  or  to  service  from 
it.  He  says  it  was  "for  the  use  of  the  line."  "Nothing  said" 
about  how  long  it  was  for.  "I  made  the  remark  to  one  or  two 
different  ones  that  when  I  got  my  pay  out  of  the  line^  I  was 
satisfied  with  anybody  to  form  a  ccMnpany  and  turn  it  over.  That 
is  the  report  I  made  to  two  or  three  different  ones,  but  I  haven't 
seen  that  time  yet." 

[2]  The  opposing  subscribers  now  claim  that  the  system  is 
owned  by  all  of  the  subscribers  in  common,  and  that  Philbrick 
has  no  right  to  sell  it  The  receipts  for  the  $15  payments,  the 
only  written  instruments  there  are,  are  not  convincing.  They 
are  not  uniform.  Philbrick  testified  that  those  written  by  him- 
self acknowledged  payment  of  $30  "for  phone  and  a  right  to  use 
the  line  known  as  Farmers  line."  When  some  individuals  asked 
for  something  else,  he  signed  whatever  they  wrote.     Four  of 
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these  were  offered  in  evidence.  They  were:  (1)  "For  one  share 
in  the  Farmers  Telephone  Line/'  (2)  "for  telephone  line,"  (3) 
"for  a  share  in  the  Fanners  Telephone  Line  which  I  have 
erected/'  and  (4)  "I  hereby  sell  to  said  Fred  H.  Kichards  one 
share  in  the  telephone  company  now  known  as  the  Farmers  line. 
Said  Fred  H.  Eichards  shall  have  the  right  to  sell  or  lease  this 
share  or  use  it  himself  forever." 

Mr.  Franklin  Martin,  whose  receipt  was  "for  triephone  line," 
said:  "That  meant  for  the  use  of  the  line,  as  far  as  I  know." 
He  testified  as  to  the  understanding  with  Philbrick,  that  "when 
he  got  his  money  out  of  the  telephone  line,  he  would  turn  it  over 
to  the  patrons  of  the  line."  None  of  those  purporting  to  grant 
a  share  in  the  line  indicated  what  part  of  the  whole  it  oonstt- 
tuted,  how  many  shares  the  system  was  to  be  divided  into. 

The  other  witnesses  testified  to  substantially  the  same  under- 
standing. None  of  them  claimed  that  any  delivery  of  property 
or  title  had  been  made,  or  that  any  control  over  or  responsibility 
for  the  line  had  been  assumed  by  anyone  except  Philbrick. 

K.  L.  Glines,  one  of  the  remonstrants,  testifying  about  the  lack 
of  repairs,  said : 

Q.  What  have  you  fellows  done  up  there  in  order  to  correct 
the  difficulty,  anytliing? 

A.  No,  sir ;  haven't  done  anything. 

Q.  You  rather  e:q)ected  Mr.  Philbrick,  didn't  you,  to  repair 
it« 

A.  We  expected  he  would  get  tired  of  his  job  and  turn  it  over 
as  he  agreed  to. 

John  Martin  testified : 

Q.  Has  there  ever  been  an  attempt  to  get  a  meeting  of  the 
subscribers  of  this  line  for  any  purpose  during  the  eleven  years 
until  this  matter  of  consolidation  came  up  ? 

A.  Yes.     Not  until  this  fall.     The  first  meeting  was  called 
of  the  Farmers  line  before  there  was  any  talk  of  any  consolida- 
tion. 
•  ••«••••••• 

Q.  Why  were  you  called  together  at  that  time,  that  is,  the 
first  time  the  subscribers  were  called  together  t 
P.U.R.1917C. 
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A.  To  see  if  we  oould  buy  out  Philbrick^s  rights  in  the  line 
so  we  could  go  ahead  and  repair  his  line  and  get  better  service. 

Q.  Have  any  steps  been  taken  at  any  time  by  the  subscribers 
to  go  ahead  and  do  this  as  their  own  property  ? 
A,  No,  sir, 

Q.  At  the  time  you  had  these  meetings,  was  it  not  at  that  time 
clearly  understood  Mr.  Philbrick  claimed  absolute  title  to  the 
line? 

A,  Yes,  it  was. 

Whatever  contract  rights  any  of  these  subscribers  may  have 
against  Philbrick,  it  is  clear  that  he  never  turned  the  property 
over  to  them,  never  abandoned  control  of  it,  and  that  they  never 
acted  like  owners  of  it,  or  understood  that  they  had  any  title 
in  it  or  responsibility  for  it,  until  the  peculiar  wording  of  these 
four  isolated  receipts  was  discovered,  ten  or  eleven  years  after 
they  were  given.  They  can  enforce  whatever  personal  rights  they 
have  against  Mr.  Philbrick  without  delaying  the  general  public 
in  securing  adequate  telephone  service. 

[3]  There  may  be  doubt  as  to  whether  the  Farmers  Tele- 
phone Line,  as  thus  far  conducted,  is  a  public  utility ;  it  is  not 
clear  that  it  is  not  such,  and  this  objection  is  purely  technical. 
We  shall  resolve  the  doubt  in  favor  of  the  public  service.  No 
one  will  be  injured  in  his  legitimate  rights  by  such  action,  while 
refusal  to  act  until  this  question  is  authoritatively  settled  would 
simply  embarrass  the  people  who  are  in  need  of  service. 

It  is,  therefore, 

ORDERED,  ADJUDGED,  AND  DECREED 

1.  That  J.  B.  Philbrick,  doing  business  under  the  name  and 
style  of  the  Farmers  Telephone  Line,  be,  and  he  hereby  is, 
authorized  to  sell  all  of  the  property,  rights,  and  franchises  of 
the  said  Farmers  Telephone  Line,  more  particularly  described 
in  proposed  bill  of  sale  attached  to  the  aforesaid  petition,  to  F» 
D.  McAllister,  doing  business  under  the  name  and  style  of  An- 
dover  Telephone  Company. 

2.  That  said  F.  D.  McAllister,  doing  business  as  aforesaid, 
be,  and  hereby  is,  authorized  to  purchase  and  acquire  the  same^ 
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and  shall  thereby  become  subject  to  all  of  the  obligations  of  said 
Farmers  Telephone  Line  and  of  said  J.  B.  Philbrick  to  render 
service  as  a  telephone  company  within  the  territory  now  served 
by  it  in  accordance  with  the  laws  of  this  state; 

3.  That  all  of  the  authority  hereby  granted  shall  become  null 
and  void  unless  exercised  within  thirty  days  from  the  date 
hereof; 

4.  That  said  F.  D.  McAUister  and  said  J.  B.  Philbrick  shall 
each  report  to  this  Commission  in  writing,  under  oath,  their 
respective  doings  hereunder  within  forty  days  from  the  date 
hereof. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  27th  day  of  February,  a.  d.  1917. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves^ 
President;  Wm,  B.  Skelton,  Chas.  W.  Mullen,  Commissioners. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

FARMERS'  TELEPHONE  COMPANY 

V. 

SALINE  MUTUAL  TELEPHONE  COMPANY. 

[Case  No.  1121.] 

BuhUe  utilitiea  ^  Mutual  telephone  company  ^  Operation  for  hire^^ 
Tip  to  operators. 

A  mutual  telephone  company  is  not  engaged  in  "the  conduct  of 
the  business  of  affording  telephonic  communication  for  hire"  merely 
because  nonsubscribers  who  are  permitted  to  use  the  line  without  charge 
as  a  benefit  to  subscribers  occasionally  "tip"  the  operators,  no  portion 
of  such  "tip"  or  of  any  other  payment  by  nonsubscribers  going  to  the 
company. 

[February  14,  1917.] 

CoMPUUNT  that  the  defendant  Saline  Mutual  Telephone  Com- 
pany was  extending  its  lines  without  first  having  obtained  au- 
thority f rcHn  the  Commission ;  dismissed  for  lack  of  jurisdiction 
over  the  defendant  company. 

Kennish,  Commissioner:  Complainant,  a  telephone  corpora- 
tion, owning  and  operating  a  telephone  line  in  Harrison  county, 
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this  state^  filed  the  copiplaint  herein,  alleging  that  the  defendant 
is  an  operating  telephone  oorporation,  and  has  begun  the  build- 
ing of  a  telephone  exchange  in  the  town  of  Bidgeway,  Missouri, 
without  first  having  obtained  authority  from  this  Commission. 
The  amended  answer  denies  the  jurisdiction  of  the  Commission 
over  the  defendant  for  the  reason,  as  alleged,  that  defendant  is 
a  mutual  telephone  company,  and  is  not  a  telephone  corporation 
operated  for  hire,  as  defined  by  the  Public  Service  Commission 
Law. 

The  case  was  heard  by  a  member  of  this  Commission  at  St. 
Joseph,  January  26,  1917,  and  at  the  close  of  the  hearing,  by 
agreement  of  parties,  the  case  was  submitted  for  decision  upon 
the  testimony  introduced. 

Under  the  complaint,  answer,  and  the  testimony,  the  jurisdic- 
tion of  this  Commission  is  the  sole  issue  before  us. 

Section  90  of  the  Public  Service  Commission  Law  confers 
jurisdiction  upon  this  Commission  over  all  telephone  corpora- 
tions^ and  §  2,  subsection  17,  of  said  law,  defines  a  telephone 
corporation  as  follows :  "The  term  'telephone  corporation/  when 
used  in  this  act,  includes  every  corporation,  company,  association, 
joint  stock  company  or  association,  partnership  and  person,  their 
lessees,  trustees  or  receivers  appointed  by  any  court  whatsoever, 
owning,  operating,  controlling  or  managing  any  telephone  line 
or  part  of  telephone  line  used  in  the  conduct  of  the  business  of 
affording  telephonic  communication  for  hire."  [Laws  1913,  p. 
559.] 

The  defendant  was  incorporated  under  the  laws  of  this  state 
in  the  year  1909,  with  a  capital  stock  of  $500,  divided  into 
twenty  shares  of  the  par  value  of  $25  each.  It  adopted  a  con- 
stitution and  by-laws  prescribing  the  manner  in  which  the  busi- 
ness and  affairs  of  the  company  should  be  conducted.  It  is  pro- 
vided therein  that  "the  capital  stock  of  the  company  shall  con- 
sist of  poles,  crossbars,  brackets,  guy  poles,  wire  insulators,  such 
telephones  as  are  not  owned  by  the  members,  and  all  moneys, 
books,  and  appurtenances  belonging  to  the  company." 

The  telephone  lines  and  instruments,  except  such  as  above  men- 
tioned, are  owned  severally  by  the  members  of  the  company. 
Each  member  is  required  to  pay  into  the  treasury  of  the  company 
"the  cost  of  such  telephone,  together  with  the  amount  necessary 
P.U.R.1917C. 
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to  cover  the  expense  of  setting  the  telephone  in  place,"  etc.  The 
amount  thus  required  to  be  paid  for  the  installation  of  service 
by  the  company  as  shown  by  the  testimony  is  $25.  The  sub- 
scriber may,  if  he  so  desires,  construct  his  own  line,  and  in  such 
case  he  pays  the  actual  cost  of  installation.  No  salaries  are 
paid  to  the  officers  of  the  company,  and  no  dividend  is  paid  on 
the  stock ;  the  costs  of  operation  and  maintenance  are  paid  from 
assessments  of  the  members,  which  assessments  average  from  $3 
to  $4  per  year.  No  charge  is  made  for  the  use  of  the  line  by  a 
nonsubscriber,  such  service  being  considered  as  a  benefit  to  the 
subscriber. 

It  was  shown  by  the  complainant  that  in  sofne  instances  de- 
fendant's operators  had  received  compensation  from  nonsub- 
scribers  for  the  use  of  defendant's  line.  On  the  other  hand,  it 
was  shown  by  defendant  that  these  operators  were  employed  and 
their  compensation  fixed  by  written  contract  with  the  company, 
based  upon  the  number  of  subscribers  on  the  exchange.  The 
sums  received  as  above  by  operators  from  nonsubscribers  were 
referred  to  as  "tips,''  and  were  not  in  any  case  exacted  as  a  charge 
for  the  service,  nor  was  any  part  thereof  ever  received  by  the 
company.  On  the  contrary,  the  practice  was  disapproved  by 
the  company,  and  one  operator  was  censured  therefor. 

One  of  the  stockholders  of  the  defendant  testified  upon  this 
subject,  as  follows: 

Q.  Do  the  books  show  any  money  was  ever  received  from  opera- 
tors of  switchboards  for  messages  sent  over  the  line? 

A.  No,  sir,  not  a  thing  in  the  book  to  show  anything  has  been 
received  from  any  other  source  except  from  this  assessment. 

Q.  Is  any  part  of  the  operators'  contract  price  for  running 
this  switchboard  paid  out  of  messages  ? 

A.  No,  sir,  it  is  not;  they  have  a  direct  contract;  they  are  to 
do  it  for  so  much. 

Q.  Then  if  an  operator  does  make  a  charge  and  take  a  re- 
ceipt for  it,  is  that  in  accordance  with  his  contract? 

A.  No,  sir,  that  would  be — he  has  no  right  to  do  that,  so  far 
as  that  is  concerned ;  if  he  does  that  he  does  it  at  his  own  insti- 
gation. 

Q.  But  if  a  traveling  man  comes  in  there  and  phones,  and 
asks  what  he  charges,  and  they  say,  no  charge,  and  he  offers  to 
P.U.R.1917C. 
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tip  theniy  or  give  the  girl  who  operates  10  cents  or  a  quarter  or 
such  a  matter,  does  that  money  come  into  the  hands  of  the  tele- 
phone company  in  any  way  t 

A.  No,  sir,  it  doesn't 

Q.  And  what  is  the  rule  of  the  company  with  reference  to 
people,  traveling  men  or  otherwise,  that  want  to  talk  over  these 
lines? 

A.  They  just  go  and  talk,  and  that  is  all  there  is  to  it ;  there 
is  no  charge  made. 

Q.  They  have  that  privilege  under  Ihe  rules  of  the  c(Hnpany, 
without  any  charge  being  made? 

A.  Yes,  sir. 

Q.  If  the  operator  makes  a  charge,  he  does  so  contrary  to  the 
rules  of  the  company  ? 

A.  Yes,  sir,  he  does  it  contrary  to  the  company. 

A  consideration  of  the  testimony  fully  satisfies  us  that  the  de- 
fendant is  not  engaged  ^^in  the  conduct  of  the  business  of  afford- 
ing telephonic  conmiunication  for  hire,"  and  it  follows  that  this 
Commission  is  without  jurisdiction  in  the  premises.  Galloway 
V.  Yamall,  2  Mo.  P.  S.  C.  K  103;  Auxvasse  Mut  Teleph.  Co. 
v,  Buffum  Teleph.  Co.  3  Mo.  P.  S.  C.  R.  559.  Our  conclusion 
is  that  the  complaint  should  be  dismissed. 

It  is  so  ordered. 

All  concur. 


MONTANA  grPRBMB  COUKT. 

STATE  EX  BEL.  BOARD  OF  RAILROAD  COMMISSIONERS 

V. 

DISTRICT  COURT  OF  FIRST  JUDICIAL  DISTRICT  OF 
LEWIS  AND  CLARK  COUNTY  et  al. 

[No.  3958.] 
(—  Mont.  — ,  163  Pac  116.) 

IniunMon^Commi89t9n  orders  ^Temporary  inSuneUon. 

The  district  court  has  power  to  grant  a  temporary  injunctioii 
to  suspend  an  order  of  the  Board  of  Railroad  Commissioners  regulating 
P.U.R.1917C. 
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train  seryice  pending  final  determination  of  an  action  to  review  such 
order  by  virtue  of  a  statute  (Mont.  Laws  1907,  chap.  37;  Rev.  Codes, 
SS  4363-4390)  conferring  upon  the  court  general  jurisdiction  to  review 
orders  of  the  Board,  provided  "that,  until  the  final  decision  in  any 
such  action,  the  classification,  rate,  regulation,  or  order  of  the  Board 
affecting  rates  or  charges  shall  be  deemed  to  be  final  and  conclusive; 
and  provided,  further,  tiiat  in  any  action,  hearing,  or  proceeding  in  any 
•court,  the  classification,  rate,  toll,  charges,  regulations,  and  orders 
made,  fixed,  and  established  by  said  Board  shall  prima  facie  be  deemed 
to  be  just,  reasonable,  and  proper,"  since  the  proviso  as  to  the  con- 
elusiveness  of  the  Board's  order  until  final  judgment  refers  to  rates 
<mly. 

[February  6,  1917.1 

Cbbtiorari  on  the  relation  of  the  Board  of  Railroad  Commis- 
ttcners  to  review  an  order  of  the  District  Court  of  the  First 
Judicial  District  of  Lewis  and  Clark  County,  R.  Lee  Wood, 
•Tudge,  staying  an  order  of  the  Board  pending  final  determina- 
tion of  an  action  to  review  the  order ;  order  of  the  court  affirmed. 

Appearances :  J.  B.  Poindexter,  Attorney  General,  and  J.  H. 
AJvord,  Assistant  Attorney  General,  for  relator;  Veazey  & 
Veazey,  of  Great  Falls,  for  respondents. 

Brantly^  Ch.  J.,  delivered  the  opinion  of  the  court: 
Certiorari.  On  May  13,  1016,  the  State  Board  of  Railroad 
Commissioners,  the  relator  herein,  made  an  order  designated  as 
''^order  No.  160,'*  requiring  the  Great  Northern  Railway  Com- 
pany (hereinafter  referred  to  as  the  company)  to  operate  a  local 
passenger  train  each  way  daily  between  designated  stations  on 
its  main  line  from  Mondak,  in  Sheridan  county,  to  Virden,  in 
Toole  county.  It  also  directed  the  company  to  establish  a  like 
service  between  designated  stations  on  its  line  extending  south- 
ward from  Great  Falls^  in  Cascade  county,  to  Billings,  in  Yel- 
lowstone county,  giving  the  company  the  option,  however,  to 
furnish  local  Sunday  service  between  Moccasin,  in  Fergus  coun- 
ty, and  Billings,  by  its  through  trains  numbered  43  and  44.  The 
purpose  of  the  order  was  to  require  the  company  to  extend  the 
local  service  theretofore  established,  so  as  to  include  Sundays  as 
well  as  week  days.  Thereupon,  and  on  May  26th,  the  company 
brought  its  action  in  the  district  court  of  Cascade  county  to 
have  the  order  reviewed  as  unjust  and  unreasonable  so  far  as  it 
required  Sunday  service  between  the  points  designated.     The 
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cause  was  thereafter  transferred  to  the  district  court  of  Lewis 
and  Clark  county.  Such  proceedings  were  then  had  in  that  court 
that  on  July  lOlh,  after  a  hearing  upon  an  order  to  show  cause 
theretofore  issued  at  the  instance  of  the  company,  the  court  made 
and  entered  its  order  staying  the  order  of  the  Board  and  sus- 
pending its  operation  pending  a  review  of  it  by  the  court  and  a 
final  determination  of  the  action.  The  Board  thereupon  com- 
menced this  proceeding  to  have  the  order  of  the  district  court 
annulled  as  in  excess  of  jurisdiction. 

It  is  agreed  by  counsel  on  both  sides  that  the  order,  though 
referred  to  in  the  petition  as  a  stay  order,  is  in  effect  an  injunc- 
tion. The  question  submitted  therefore  is:  Has  the  district 
court  in  this  class  of  cases  jurisdiction  to  use  the  provisional 
remedy  of  injunction  in  limine  to  suspend  an  order  or  regulation 
made  and  promulgated  by  the  Board  pending  a  final  determina- 
tion of  the  action  in  which  a  review  of  the  order  is  sought? 
Counsel  have  devoted  considerable  space  in  their  briefs  to  a  dis- 
cussion of  the  questions  which  they  say  were  considered  and  de- 
cided by  the  district  court  upon  the  hearing  on  the  order  to  show 
cause.  Whether  the  conclusions  of  the  district  court  in  a  solu- 
tion of  these  questions  were  correct  we  are  not  required  in  this 
proceeding  to  decide. 

The  Board  was  created  by  chaptier  37,  Laws  of  1907  (Laws 
1907,  p.  68).  .  The  act  is  incorporated  in  the  Kevised  Codes  as 
chapter  5,  title  8,  p.  4,  div.  1,  §§  4363-4399,  inclusive.  For 
convenience,  reference  is  made  to  the  sections  considered  here 
by  their  Code  numbers.  The  Board  is  vested  with  very  extensive 
powers  and  duties.  Among  numerous  others  it  has  power,  and 
it  is  its  duty,  to  establish  and  promulgate  fair  and  just  rates  and 
charges  for  the  transportation  of  passengers  and  freight  by  rail- 
roads operating  in  this  state ;  to  prevent  extortion  and  unjust  dis- 
crimination in  this  behalf;  and  to  compel  all  such  railroads  to 
provide  and  maintain  train  service  for  both  passengers  and 
freight  sufficient  to  furnish  reasonable  accommodations  to  the 
public  Section  4384  confers  upon  the  district  court  of  the 
proper  county  jurisdiction  to  review  any  determination  of  the 
Board  "fixing  any  classification,  rate,  toll,  charge,  r^ulation  or 
order,''  or  its  refusal  to  make,  fix,  or  establish  such  classifica- 
tion, rate,  etc.    The  action  must  be  commenced  by  the  filing  of 
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a  complaint  in  the  proper  county,  and  the  defendant  must  be 
served  with  summons  as  in  an  ordinary  action,  or  with  an  order 
of  court  fixing  a  reasonable  time  within  which  appearance  may 
be  made,  not  less  than  five  days.  The  issues  are  made  up  by 
answer.  If  the  court  finds  the  order  establishing  the  classifica- 
tion, rate,  etc.,  to  be  unjust  and  unreasonable,  it  becomes  the 
duty  of  the  Board  to  revise  it.  Section  4390  authorizes  any  rail- 
road deeming  a  classification,  rate,  toll,  etc.,  established  by  the 
Board  to  be  unjust  and  unreasonable,  to  bring  the  action  against 
the  Board  to  have  its  determination  reviewed.  Section  4391  em- 
powers any  shipper  to  bring  an  action  for  the  same  purpose.  To 
enforce  any  determination  made  by  the  Board,  §  4387  authorizes 
the  court  to  entertain  an  action  in  the  name  of  the  state,  and,  by 
proper  "decree,  injunction,  or  order,"  to  compel  obedience  by 
the  railroad  to  which  the  determination  or  order  is  applicable,  if 
such  road  fails  or  refuses  to  yield  obedience  to  it  This  section 
recognizes  the  right  in  the  defendant  to  question  the  justness  or 
reasonableness  of  the  order,  and  if  the  finding  is  against  the  de- 
fendant, it  and  its  agent  or  officer  responsible  for  the  delinquency 
becomes  subject  to  punishment  as  for  a  contempt.  The  agent 
or  officer  may  also  be  imprisoned  until  he  shall  purge  himself  of 
the  contempt.  The  decree  remains  in  force  until  the  Board  has 
changed  or  vacated  its  action.  In  all  the  proceedings  had  under 
these  provisions  the  attorney  general  or  the  county  attorney  of 
the  proper  county  is  the  attorney  and  counselor  of  the  Board, 
and  must  serve  it  as  such  in  all  actions  which  it  is  necessary  for 
it  to  bring  or  defend.     §  4383. 

It  will  be  observed  that  the  jurisdiction  conferred  upon  the 
district  court  by  §§  4383,  4384,  4387,  and  4390,  supra,  is  gen- 
eral, and  that  in  the  exercise  of  it  the  court  is  not  in  terms  limited 
or  restricted,  except  in  so  far  as  a  limitation  and  restriction  may 
be  imposed  by  some  special  provision  to  be  found  in  some  one 
of  the  sections.  Section  4383  contains  a  general  provision  that 
all  actions  brought  under  the  provisions  of  this  law  shall  have 
precedence  over  all  other  business,  except  criminal  business  and 
special  proceedings.  This  provision  is  repeated  in  §  4387.  It 
has  to  do  with  procedure  only.  There  is  added  to  this  section  a 
provision  which  imposes  upon  the  defendant  railroad  the  burden 
of  justifying  its  disobedience  by  clear  and  convincing  evidence. 
P.U.R.1917C. 
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Section  4390  contains  two  provisos,  viz.:  *T?hat  until  the 
final  decision  in  any  such  action  the  classification,  rate,  toll, 
charge,  regulation  or  order  of  the  board  affecting  rates  or  charges 
fcthall  be  deemed  to  be  final  and  conclusive:  And  provided,  fur- 
ther, that  in  any  action,  hearing  or  proceeding  in  any  court,  the 
classification,  rate,  tolls,  charges,  r^ulations  and  orders  made, 
fixed  and  established  by  said  board  shall  prima  facie  be  deemed 
to  be  just,  reasonable  and  proper."    [Rev.  Codes  1907,  p.  1318.] 

Provisos  to  the  same  effect  are  found  in  §  4391.  They  are  not 
expressed  in  the  most  apt  and  appropriate  terms ;  yet  it  is  obvious, 
we  think,  that  it  was  the  purpose  of  the  l^slature  in  enacting 
the  first  to  restrict  the  power  of  tiie  court  to  disturb  or  suspend 
the  operation  of  an  order  of  the  Board  promulgating  a  rate  or 
charge  until  final  judgment ;  while  by  the  second  it  was  the  pur- 
pose merely  to  declare  the  rule  by  which  the  evidence  must  be 
weighed  with  reference  to  this  kind  of  order  as  well  as  any  other 
which  the  Board  may  promulgate.  The  effect  of  the  first  is  to 
take  from  the  court  all  power  of  control  over  any  order  relating 
to  rates  and  charges  except  by  final  judgment  This  necessarily 
deprives  a  railroad  company,  as  well  as  the  shipper,  of  the  right 
to  invoke,  and  prohibits  the  court  from  issuing,  a  preliminary 
injunction  in  this  behalf. 

The  rule  of  evidence  declared  by  the  second  has  nothing  to  do 
witii  remedies.  This  the  l^slature  is  presumed  to  have  had  in 
mind;  for  when  it  conferred  on  the  court  the  power  to  review, 
it  conferred  it  in  general  terms,  making  the  single  exception  aa 
to  the  availability  of  the  provisional  relief  in  the  first  pro- 
viso supra,  and  leaving  the  court  free  to  use  its  power  when 
properly  invoked  as  in  ordinary  cases.  If  no  exception  had 
been  declared,  there  would  have  been  no  limitation.  That  the 
single  one  was  declared  strongly  implies  that  the  legislature  did 
not  intend  to  make  any  other.  The  declaration  of  the  rule  of 
evidence  does  not  indicate  a  contrary  intention.  The  most  that 
can  be  said  of  this  declaration  is  that  it  does  not  prescribe  a 
rule  different  from  that  whicn  applies  in  every  other  case  in 
which  an  injunction  is  sought 

An  injunction  does  not  issue  as  a  matter  of  right  in  any  case* 
The  burden  is  upon  him  who  asks  for  it  to  establish  by  his  proof 
his  prima  facie  right  to  it.     The  granting  or  withholding  it  is 

discretionary,  but  the  discretion  is  not  arbitrary.     It  must  be 
P.U.R.1917C. 
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guided  by  conclusions  based  upon  the  law  and  facts  disclosed  by 
the  particular  case;  and  unless  a  case  is  presented  certain  as  to 
both,  the;  relief  demanded  will  be  withheld.  1  Spelling,  Inj. 
§  20;  Bennett  Bros.  Co.  v.  Congdon,  20  Mont.  208,  50  Pac.  556; 
Campbell  v.  Flannery,  29  Mont.  246,  74  Pac.  450. 

Though  the  determinations  of  the  Board  are  prima  facie  just 
and  reasonable,  this  furnishes  no  compelling  reason  why  the  pre- 
sumption in  their  favor  may  not  be  so  satisfactorily  overcome 
by  evidence  on  the  hearing  of  the  application  that  the  court 
would  be  constrained  to  grant  relief  just  as  it  would  in  any  other 
case. 

Inasmuch  as  the  jurisdiction  conferred  is  general,  except  so 
far  as  the  l^slature  has  expressly  restricted  it,  we  do  not  think 
that  this  court  should  impose  any  other  restriction.  It  may  be 
that  the  legislature  should  have  imposed  the  same  restriction  as 
to  all  orders.  This  was  for  that  body  to  determine,  and  not  for 
the  court.  Doubtless  it  deemed  it  better  to  leave  the  whole  mat- 
ter to  the  exercise  of  a  wise  judicial  discretion,  anticipating  that 
cases  might  arise  in  which  the  order  complained  of  would  be  so 
clearly  oppressive  that  immediate  relief  from  it  would  be  impera- 
tive. It  may  be  assumed  that,  since  the  legislature  has  expressly 
declared  that  all  the  determinations  of  the  Board  are  to  be 
deemed  prima  facie  just  and  reasonable,  the  court  should  exer- 
cise its  discretion  with  reserve  and  caution.  This  consideration, 
however,  is  one  affecting  the  mode  of  exercising  the  jurisdiction 
conferred,  and  is  not  pertinent  to  the  inquiry  whether  the  legis- 
lature intended  to  confer  it. 

The  order  of  the  District  Court  is  affirmed. 

Banner  and  HoUoway,  JJ.,  concur. 


NBW  YORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

EE  COLLIEBS  LIGHT,  HEAT,  &  POWER  COMPANY. 
[Case  No.  6749.] 

F%M4c  HtUUies^  Operation  u>Uh4mt  fra$uhi9e  or  Commis&ion  oon- 
aenf. 

1.  An  electric  company  cannot  lawfully  operate  in  a  town  in  New 
York  state  until  a  franchise  ha^  been  granted  it  by  the  municipal 
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authorities  and  permission  given  by  the  Commission  to  proceed  there- 
under. 
Monopoly  and  competition —' Extension  of  lines  to  prevent  develop- 
ment  of  another  company. 

2.  Permission  should  not  be  granted  a  public  utility  to  make  ex- 
tensions in  such  a  way  as  to  prevent  another  corporation  from  making 
any  further  developments  in  territory  naturally  tributary  to  it. 

[February  16,  1917.] 

Petition  under  §  68  of  the  Public  Service  Commissions  Law 
for  permission  to  construct  in  the  town  of  Oneonta,  Ots^o 
county,  an  electric  plant,  poles,  wires,  and  appurtenances  for 
transmitting  and  furnishing  to  the  public,  electricity  for  light, 
heat,  or  power,  etc.,  and  for  approval  of  the  exercise  of  rights 
and  privileges  under  a  franchise  therefor  received  from  said 
town;  denied. 

Appearances :  N.  P.  Willis  for  Colliers  Light,  Heat,  &  Power 
Company;  J.  F.  Thompson  and  L.  D.  Van  Woert  for  Oneonta 
Light  &  Power  Company;  Dennis  J.  Kilkenny  for  the  town 
board  of  the  town  of  Oneonta. 

Carr,  Commissioner:  On  October  27,  1916,  the  Colliers 
Light,  Heat,  &  Power  Company  filed  with  this  Commission  a 
petition  asking  for  authority  to  exercise  a  franchise  granted  to 
it  by  the  town  board  of  the  town  of  Oneonta  on  October  11, 
1916.  This  franchise  covers  the  entire  town  excepting  the  por- 
tions known  as  Oneonta  Plains  and  West  Oneonta,  franchises 
for  which  have  heretofore  been  granted  to  the  petitioner. 

Proofs  of  publication  of  notice  of  this  application  were  filed 
with  the  Commission  on  November  11,  1916.  A  hearing  was 
held  at  the  office  of  the  Commission  in  the  city  of  Albany  on 
November  22,  1916. 

The  town  of  Oneonta  entirely  surrounds  the  city  of  Oneonta, 

the  Susquehanna  river  forming  the  boundary  between  the  city 

and  the  town  on  the  south,  and,  on  the  east,  the  town  extends 

from  the  city  line  to  the  town  of  Milford.     The  Colliers  company 

apparently  obtained  this  franchise  to  enable  it  to  extend  its  lines 

through  that  portion  of  the  town  lying  south  of  the  Susquehanna 

river,  and  also  in  that  part  between  the  city  of  Oneonta  and  the 

town  of  Milford,  so  as  to  surround  the  territory  in  which  the 

Oneonta  company  operates.    There  is  a  specific  provision  in  the 
P.U.R.1917C. 
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franchise  that  the  company  shall  immediately  begin  the  con- 
struction of  its  lines  so  that  it  may  give  service  in  these  two  sec- 
tions of  the  town  upon  receiving  the  necessary  approval  of  the 
franchise.  More  or  less  friction  exists  between  the  Colliers  com- 
pany and  the  Oneonta  company,  due  primarily  to  the  act  of  the 
Colliers  company  in  obtaining  a  frandiise  to  operate  in  Oneonta 
Plains  adjacent  to  the  western  part  of  the  city,  which  territory 
the  Oneonta  company  claims  properly  belongs  to  it.  This  has 
been  brought  to  the  attention  of  the  Commission  in  other  pro- 
ceedings before  it  in  which  these  companies  were  parties.  It 
is  apparent  to  us,  however,  that  the  matter  has  now  gone  some- 
what further  than  it  should,  and  that  the  time  has  arrived  when 
there  should  be  some  definite  determination  as  to  the  operations 
of  each  of  the  companies  so  far  as  those  portions  of  the  town 
of  Oneonta  south  and  east  of  the  city  of  Oneonta  are  concerned. 

The  Colliers  company  made  application  for  the  franchise  in 
question  on  May  19,  1916,  and  the  Oneonta  company  probably 
became  advised  of  this  action  upon  the  part  of  the  Colliers  at 
or  about  that  time,  because  it  also  filed  with  the  town  clerk  on 
June  19,  1916,  an  application  for  a  franchise  authorizing  it  to 
do  business  in  that  portion  of  the  town  south  of  the  river  and 
also  east  of  the  city  of  Oneonta.  Thereafter  a  petition  dated 
August  15,  191G,  and  signed  by  forty-five  residents  of  the  town 
of  Oneonta  south  of  the  river,  was  presented  to  the  town  board, 
asking  that  a  franchise  be  granted  to  the  Oneonta  company  to 
enable  it  to  erect  and  maintain  an  electric  light  and  power  plant 
south  of  the  river.  Another  petition  signed  by  twenty-four  resi- 
dents of  that  portion  of  the  town  east  of  the  city  of  Oneonta  was 
also  presented  to  the  town  board,  asking  that  a  franchise  be 
granted  to  the  Oneonta  company  covering  that  portion  of  the 
town. 

On  the  hearing  before  the  Commission  the  Oneonta  company 
filed  a  protest  against  granting  the  application  of  the  Colliers 
company,  claiming  that  it  had  been  operating  for  a  long  time 
in  that  portion  of  the  town  east  of  the  city  of  Oneonta  and  also 
south  of  the  Susquehanna  river,  and  that  both  these  portions  of 
the  town  were  adjacent  to  the  city  of  Oneonta,  and  that  it  was 
already  doing  business  in  tiiie  territory. 

On  September  28,  1916,  C.  H.  Baker,  on  behalf  of  the  people 
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of  the  80U&  side  of  the  town,  sent  a  ooxmnunication  to  the  Com- 
mission, stating  that  the  people  there  desired  to  have  service 
from  the  Oneonta  company  because  the  Colliers  company  was 
not  giving  good  service  in  the  western  part  of  the  town;  that 
some  of  them  were  now  doing  business  with  the  Oneonta  com- 
pany, and  that  they  preferred  to  do  business  with  that  company^ 
and  asked  that  the  Commission  should  exercise  its  powers  to  have 
the  franchise  granted  to  the  Oneonta  company  rather  than  to  the 
Colliers  company. 

Since  1905,  the  Oneonta  company  has  been  supplying  elec- 
tricity in  the  eastern  portion  of  the  town  along  the  highway  run- 
ning from  Oneonta  to  Cooperstown,  over  a  line  originally  built 
by  one  K.  E.  Morgan  pursuant  to  the  provisions  of  a  franchise 
granted  to  Samuel  Borst,  who  was  the  agent  of  Morgan.  This 
franchise  was  granted  to  enable  Morgan  to  have  electricity  on 
his  farm,  which  is  about  a  mile  and  a  half  east  of  the  city  of 
Oneonta.  From  time  to  time  the  lines  have  been  extended  so 
that  the  Oneonta  company  is  now  operating  this  line  for  a  dis- 
tance of  considerably  over  a  mile  beyond  the  entrance  to  the  Mor- 
gan place.  The  general  manager  of  the  Oneonta  company  testi- 
fied that  the  company  had  considered  this  line  as  its  own  prac- 
tically ever  since  it  was  constructed,  and  that  it  had  for  a  long- 
time been  serving  other  subscribers  than  Mr.  Morgan  from  this 
line.  The  Colliers  company  has  a  power  station  in  the  town  of 
Milford,  about  5  miles  east  of  the  city  of  Oneonta  and  about  2 
miles  distant  from  the  end  of  the  line  over  which  the  Oneonta 
company  is  now  supplying  electricity. 

[1]  The  Oneonta  company  is  now  and  has  for  some  time 
been  supplying  electricity  in  that  portion  of  the  town  immediate- 
ly south  of  the  city  of  Oneonta.  One  C.  H.  Baker  and  some  of 
the  other  residents  of  the  town  are  supplied  from  that  line,  which 
is*  owned  by  individuals,  and  not  by  the  corporation.  It  does 
not  appear  in  the  record  that  any  franchise  has  been  granted  by 
the  town  board  permitting  this  line  to  be  constructed  and  main- 
tained on  a  public  highway,  so  that  while  the  Oneonta  company 
is  supplying  electricity  there,  it  is  not  doing  so  under  any  legal 
right  or  authority,  and,  in  view  of  our  determination  in  case  No.. 
5672,  it  should  cease  operations  in  this  part  of  the  town  until  a 
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franchise  lias  been  granted  by  the  municipal  authorities  and 
permission  has  been  given  by  this  Commission  to  exercise  it. 

[2]  The  west  city  line  of  the  city  of  Oneonta  is  about  IJ 
miles  in  a  straight  line  from  that  portion  of  the  town  of  Oneonta 
on  the  south  side  of  the  river  where  the  Oneonta  company  is  now 
doing  business.  There  is  a  highway  known  as  the  south-side 
highway,  which  runs  substantially  parallel  to  and  south  of  the 
Susquehanna  river  through  that  portion  of  the  town  lying  im- 
mediately south  of  the  city  of  Oneonta,  and  it  is  quite  near  the 
river,  the  center  of  which  is  the  southern  boundary  between  the 
city  and  the  town.  The  Colliers  ccHnpany  would  not  be  able  to 
supply  electricity  in  the  community  south  of  the  river  without 
making  very  considerable  extensions  to  its  existing  lines,  and 
while  such  extensions  might  be  made  use  of  in  connection  with 
the  service  which  it  seeks  to  furnish  in  that  portion  of  the  town 
east  of  the  city,  yet  it  is  probable  that  another  line  would  be 
built  from  the  power  plant  in  the  town  of  Milford  to  care  for 
this  section.  In  going  from  Oneonta  Plains  to  the  south  side^ 
it  would  be  necessary  for  a  portion  of  the  line  to  cross  private 
property,  and  the  length  of  a  continuous  line  to  serve  both  the 
south  side  and  the  eastern  portion  of  the  town  would  probably 
be  at  least  7  or  8  miles.  If  two  lines  were  built,  the  one  to 
serve  the  south  side  would  be  at  least  2  miles  long,  and  that  for 
the  eastern  portion  of  the  town  about  5  miles.  There  was  no 
evidence  given  that  there  was  a  sufficient  amount  of  business 
available  to  warrunt  the  Colliers  company  in  building  either  of 
these  extensions.  The  Oneonta  Light  &  Power  Company  could 
extend  its  lines  so  as  to  serve  the  people  on  the  south  side  at  a 
small  expense,  and,,  as  before  stated,  it  is  already  operating  a 
line  in  the  eastern  portion  of  the  town,  which  the  general  mana- 
ger of  the  company  says  is  now  located  on  poles  of  the  telephone 
company.  This  line  was  acquired  by  the  Oneonta  company 
after  the  activities  of  the  Colliers  company  first  commenced  in 
the  town  of  Oneonta  in  November,  1915. 

Mr.  C.  H.  Baker  appeared  at  the  hearing,  and  stated  that  the 
people  in  that  portion  of  the  town  south  of  the  city  were  desirous 
of  being  served  by  the  Oneonta  company  because  they  felt  they 
would  obtain  better  service  and  it  was  more  convenient  for  them 

to  do  business  with  the  Oneonta  company.    This  is  undoubtedly 
P.U.U.1917C. 


Digitized  by 


Google 


894  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

true  because  the  Colliers  company  has  no  office  for  the  trans- 
action of  business  in  either  the  town  or  city  of  Oneonta. 

The  town  board  did  not  pay  much  attention  to  the  requests 
of  the  residents  that  the  franchises  be  granted  to  the  Oneonta 
company;  this  was  probably  due  to  the  failure  of  the  company 
to  co-operate  with  the  members  of  the  town  board  in  connection 
with  the  supplying  of  electricity  in  the  western  part  of  the  town, 
and  inasmuch  as  the  Colliers  company  had  been  willing  to  fur- 
nish electricity  to  the  inhabitants  of  the  town  there  and  also  for 
lighting  the  streets,  it  was  favored  when  the  application  was 
made  for  permission  to  extend  its  lines  in  the  southern  and  east* 
em  portions  of  the  town.  As  we  view  it,  the  primary  object  of 
the  Colliers  company  in  obtaining  this  franchise  was  to  enable 
it  to  practically  shut  off  the  Oneonta  company  from  any  of  the 
territory  adjacent  to  the  city  of  Oneonta.  Good  business  judg- 
ment would  not  seem  to  warrant  the  proposed  extensions  merely 
for  the  business  which  is  now  in  sight.  If  this  particular  terri- 
tory can  be  served  better  by  the  Oneonta  company,  as  we  believe 
it  can  be,  the  business  should  be  handled  by  that  corporation. 
There  is  no  difficulty  in  dividing  the  territory  between  the  two 
companies,  for  the  Colliers  company  can  operate  in  that  portion 
of  the  town  west  of  the  city  of  Oneonta  without  in  any  way  inter- 
fering with  the  Oneonta  company,  and,  on  the  other  hand,  the 
Oneonta  company  can  operate  to  much  better  advantage  than  the 
Colliers  company  in  that  portion  of  the  town  south  of  the  Sus- 
quehanna river  and  also  east  of  the  city  along  the  Ofiamta- 
Cooperstown  highway.  This  is  not  a  situation  where  there  is  a 
fertile  territory  for  develojwnent,  and  an  existing  corporation 
refuses  to  supply  service  to  the  inhabitants  therein,  but  it  is 
one  where  a  corporation  is  seeking  to  extend  its  lines  in 
such  a  way  as  to  prevent  another  corporation  from  mak- 
ing any  further  development  in  territory  which  is  naturally 
tributary  to  it.  This  will  be  apparent  when  it  is  understood 
that  the  section  of  the  town  on  the  south  side  of  the  city  where 
the  Oneonta  company  is  now  furnishing  electricity  is  less  than  a 
mile  from  the  center  of  the  city  of  Oneonta,  and,  as  we  have 
already  stated,  it  is  now  supplying  electricity  along  the  Oneonta- 
Cooperstown  highway  for  a  distance  of  over  3  miles  from  the 
city.  Under  these  circumstances,  we  believe  the  Oneonta  com- 
pany is  the  proper  one  to  continue  supplying  these  particular 
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portions  of  the  town.  While  it  may  be  that  the  Oneonta  com- 
pany is  not  persona  grata  with  the  town  board  of  the  town  of 
Oneonta,  yet  the  interests  of  the  town  and  its  inhabitants  ought 
not  to  be  jeopardized  on  account  of  that  fact.  It  should  always 
be  borne  in  mind  that  there  are  certain  economic  principles  to 
be  observed  in  situations  such  as  these,  and  that  every  effort 
should  be  made  to  enable  the  public  to  secure  the  service  which 
will  best  accommodate  it ,  The  unnecessary  extension  of  electric 
lines  in  a  situation  such  as  this  is  just  as  much  to  be  avoided  as 
is  the  unnecessary  .duplication  of  lines  by  two  corporations.  We 
believe  it  is  to  the  interests  of  the  people  of  the  town  under  the 
state  of  facts  set  forth  in  this  proceeding  to  have  the  Oneonta 
company  supply  electricity  in  that  portion  of  the  town  south  of 
the  river  and  east  of  the  city,  and  we  think  the  town  board  should 
have  heeded  the  requests  of  the  residents  of  the  town  when  they 
asked  that  the  franchises  be  granted  to  the  Oneonta  company. 
There  is  no  reason  why  the  public  should  be  forced  to  take  serv- 
ice from  one  corporation  if  it  desires  to  take  it  from  another 
which  is  more  favorably  situated  to  give  that  service.  The  time 
has  arrived  when  these  two  corporations  should  cease  quarreling 
over  the  territory  in  which  they  are  to  do  business.  The  logical 
and  proper  way  to  adjust  the  matter  is  as  set  forth  herein,  and 
we  trust  that  the  necessary  permission  will  be  given  by  the  town 
authorities  so  that  the  Oneonta  company  may  legally  construct 
and  maintain  its  distribution  lines  in  the  southern  and  eastern 
portions  of  the  town,  and  give  service  to  the  inhabitants  therein 
as  they  desire.  Under  the  circumstances,  therefore,  we  deem  it 
our  duty  to  deny  the  application  of  the  Colliers  company  in  this 
case,  and  an  order  to  that  effect  vnH  be  entered  forthwith. 

All  concur. 


HimV  YORK  PI7BLIC  SERYIOB  OOMMISSIOX,  SSOONB  BI8TBI0T. 

COLLIERS  LIGHT,  HEAT,  &  POWEB  COMPANY 

V. 

ONEONTA  LIGHT  &  POWER  COMPANY. 
[Case  .No.  6672.] 

Service -^JurUdietion  of  CommiaeUm'^Bxteneiona. 

An  electric  company  cannot,  without  the  consent  of  the  Com« 
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miMion,  extend  operations  into  an  adjaooit  municipality  in  whioh  it 
has  no  franchise,  even  if  it  may  do  so  without  occupying  the  public 
highway. 

[February  15,  1917.] 

Complaint  alleging  that  defendant  is  unlawfully  furnishing 
electricity  to  the  public  in  a  lighting  district  at  Oneonta  Plains 
in  the  town  of  Oneonta,  Otsego  county;  sustained. 

Appearances:  Nathaniel  P.  Willis  for  complainant;  J.  F. 
Thompson  and  L.  D.  Van  Woert  for  respond^it. 

Carr,  Commissioner:  On  August  14,  1916,  the  Colliers 
Light,  Heat,  &  Power  Company  filed  with  this  Commission  a 
complaint  against  the  Oneonta  Li^t  &  Power  Company, 
alleging  that  the  Oneonta  company  was  maintaining  and 
operating  certain  lines  and  wires  for  furnishing  electricity  for 
lighting  purposes  in  a  portion  of  the  town  of  Oneonta  in  which 
the  complainant  was  carrying  on  its  business  pursuant  to  the 
provisions  of  a  franchise  duly  granted  to  it,  and  praying  that 
the  Oneonta  company  be  required  to  remove  such  poles,  wires, 
and  equipment,  and  be  restrained  from  extending  its  lines  in 
that  district,  and  supplying  electricity  to  the  public  therein.  The 
answer  of  the  Oneonta  company,  which  was  filed  on  September 
13,  1916,  denied  the  authority  of  the  town  board  of  the  town  of 
Oneonta  to  authorize  the  complainant  or  any  one  else  to  furnish 
electricity  for  lighting,  heating,  and  power  in  any  private  place 
or  building  within  the  district  referred  to,  and  denied  that  it  was 
maintaining  its  lines  upon  any  public  street  in  the  district  in 
question.  It  also  alleged  that  the  complainant  bad  no  lawful 
right  to  question  anything  which  might  be  done  by  the  Oneonta 
Light  &  Power  Company  on  private  property  in  the  territory  in 
question,  and  that  neither  the  complainant  nor  the  Public  Serv- 
ice Commission  had  any  authority  or  jurisdiction  over  the  com- 
pany with  respect  to  its  operations  on  private  property,  and 
asked  for  a  dismissal  of  the  complaint  A  hearing  was  held  at 
the  office  of  the  Commission  in  the  city  of  Albany  on  November 
22,  1916,  at  which  time  an  amended  complaint  was  filed  by  the 
petitioner,  which  was  substantially  the  same  as  the  original  com- 
plaint, excepting  as  to  f  6.  Counsel  for  the  respondent  request- 
P.U.R.l9l7a 
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ed  that  the  original  answer  should  be  considered  as  the  answer 
to  the  amended  complaint 

The  situation  out  of  which  this  complaint  arises  has  existed 
for  some  time,  due  to  a  certain  rivalry  which  has  sprung  up  be- 
tween the  two  companies  with  respect  to  their  operations  in  the 
territwy  in  the  town  of  Oneonta,  adjacent  to  the  city  of  Oneonta. 
This  was  clearly  brought  out  in  case  No.  5307  before  this  Com- 
mission, in  which  an  order  was  made  by  the  Commission  on 
February  15,  1916,  P.U.E.1916C,  212,  approving  a  franchise 
granted  to  the  complainant  by  the  town  board  of  the  town  of 
Oneonta  permitting  it  to  sell  and  distribute  electricity  for  public 
and  private  purposes  in  Oneonta  Plains,  which  is  the  district  in 
which  the  Oneonta  company  is  now.  also  attempting  to  carry  on 
its  business.  In  the  decision  of  the  Commission  in  the  case  above 
referred  to,  it  pointed  out  that  the  Oneonta  company  had  no 
paramount  right  to  that  particular  territory  merely  because  it 
waa  adjacent  to  the  city  of  Oneonta,  and  that  it  was  doing  busi- 
ness in  the  town  of  Oneonta  without  any  legal  right  or  author- 
ity. Notwithstanding  that  decision  of  the  Commission,  the 
Oneonta  company  has  continued  to  sell  and  distribute  electricity 
in  that  portion  of  the  town  and  is  so  doing  at  the  present  time. 
Therefore,  the  question  which  is  squarely  at  issue  in  this  case  is 
whether  or  not  an  electric  company  can  begin  construction  of  a 
plant,  and  undertake  to  sell  and  distribute  electricity,  in  a  mu- 
nicipality in  wliich  it  has  no  franchise,  provided  it  does  not  place 
its  poles  and  wires  upon,  along,  or  across  the  public  highways  of 
the  municipality,  notwithstanding  another  electric  company  has 
obtained  a  franchise  to  carry  on  business  in  the  municipality, 
and  permission  to  exercise  that  franchise  has  been  given  by  the 
Public  Service  Commission. 

Counsel  for  the  Oneonta  company  strongly  urges  that  no  ap- 
proval of  the  Commission  is  required  to  the  extensions  of  elec- 
tric lines  whether  on  public  or  private  property.  W^  do  not 
concur  in  this  view.  There  can  be  no  question  but  what  such 
extensions  require  the  approval  of  the  Commission  when  they 
are  to  be  made  in  another  municipality  where  the  corporation 
has  no  franchise  to  carry  on  its  business,  or  where,  having  a 
franchise,  it  has  never  exercised  the  same  prior  to  the  enactment 
of  the  Public  Service  Commissions  Law,  or  aince  that  time  with 
P.U.R.1917C.  57 
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the  consent  and  approval  of  the  Commission,  If  that  were  not 
80,  then  the  very  purpose  of  the  law  would  be  defeated.  One  of 
the  things  which  it  was  intended  to  prevent  was  the  unnecessary 
duplication  of  property  by  public  service  corporations  in  just 
such  cases  as  the  present  one,  which  in  the  end  usually  entails 
additional  burdens  upon  the  public.  It  was  also  intended  to 
prevent  ruinous  competition  between  public  service  corporations, 
and  to  protect  the  existing  corporation  in  the  territory  in  which 
it  was  lawfully  operating,  against  the  invasion  of  a  competitor, 
so  long  as  it  gave  and  continued  to  give  reasonably  good  service 
to  the  public.  Ee  Citizens  Electric  Service  Co.  1  P.  S.  C.  R. 
(2d  Dist.  N.  Y.  336). 

The  corporations  involved  in  this  dispute  are  both  domestic 
corporations  organized  under  the  Transportation  Corporations 
Law  of  the  state  of  New  York.  The  following  is  an  extract  from 
§  60  of  that  law: 

"Section  60.  Three  or  more  persons  may  become  a  corpora- 
tion .  .  .  for  manufacturing  and  using  electricity  for  pro- 
ducing light,  heat  or  power,  and  in  lighting  streets,  avenues, 
public  parks  and  places,  and  public  and  private  buildings  of 
cities,  villages  and  towns  within  this  state,  or  for  two  or  more  of 
such  purposes,  by  making,  signing,  acknowledging  and  filing  a 
certificate  stating  the  name  of  the  corporation,  etc.,  etc.*' 
[Consol.  Laws,  chap.  63-] 

Such  a  corporation  formed  under  this  law  has  certain  addi- 
tional powers  as  set  forth  in  §  61,  from  which  we  quote  as  fol- 
lows: 

"Section  61.  2.  If  incorporated  for  the  purpose  of  using  elec- 
tricity for  light,  heat  or  power,  to  carry  on  the  business  of  light- 
ing by  electricity  or  using  it  for  heat  or  power  in  cities,  towns 
and  villages  within  this  state,  and  the  streets,  avenues,  public 
parks  and  places  thereof,  and  public  and  private  buildings  there- 
in ;  and  for  the  purposes  of  such  business  to  generate  and  supply 
electricity;  •  •  .  and  to  lay,  erect  and  construct  suitable 
wires  or  other  conductors,  with  the  necessary  poles,  pipes  or  other 
fixtures  in,  on,  over  and  under  the  streets,  avenues,  public  parks 
and  places  of  such  cities,  towns  or  villages,  for  conducting  and 

distributing  electrici^,  with  the  ccmsent  of  the  municipal  author- 
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ities  thereof,  and  in  such  manner  and  under  such  reasonable 
regulations,  as  they  may  prescribe.'' 

Prior  to  the  year  1905,  a  corpcxration  oi^anized  under  the 
Transportation  Corporations  Law  as  provided  in  §  60  could 
carry  on  the  business  of  selling  and  distributing  electricity  in  a 
municipality  after  it  had  procured  the  consent  of  the  municipal 
authorities,  and  in  aocordance  with  such  regulations  as  those 
authorities  might  prescribe.  In  1905,  however,  when  the  Com- 
mission of  Qas  and  Electricity  was  created  by  chapter  737  of  the 
laws  of  that  year,  it  was  made  obligatory  upon  such  a  corpora- 
tion to  procure  a  certificate  of  authority  from  that  Conmiission 
before  exercising  any  of  its  powers  or  transacting  any  business 
in  this  state.  This  requirement  was  contained  in  §  11  of  that 
law,  which  reads  as  follows: 

"Section  11.  Approval  of  Incorporation  and  Franchises; 
Certificate. — ^A  corporation  hereafter  incorporated  under  the 
laws  of  this  or  any  other  state  for  manufacturing  and  sup- 
plying gas  for  lighting  the  streets,  highways  and  public 
places,  and  for  heating  and  lighting  public  or  private  build- 
ings, or  for  manufacturing,  using,  transmitting  and  sup- 
plying electricity  for  producing  li^t,  heat  or  power  for  public 
or  private  buildings  or  for  lighting  streets,  highways  and  public 
places,  shall  not  exercise  any  of  its  powers,  or  transact  any  busi- 
ness within  this  state,  until  it  shall  hcwe  secured  a  certificate  of 
authority  therefor  signed  and  executed  by  the  Commission  un- 
der its  efficial  seaL     •     •     ." 

This  continued  to  be  the  law  in  this  respect  until  the  enact- 
ment of  chapter  429  of  the  Laws  of  1907,  knovm  as  the  Public 
Service  Commissions  Law.  The  obligation  resting  upon  the  cor- 
pOTfltion  with  reference  to  beginning  oonatmetiott  and  exercising 
franchises  was  covered  by  §  68,  whidi  reads  in  part  as  follows: 

"Section  68.  Approval  of  Incorporation  and  Franchises; 
Certificate. — No  gas  corporation  or  electrical  corporation  incor- 
porated under  the  laws  of  this  or  any  other  state  shaU  begin  con- 
struction,  or  exercise  any  right  or  privilege  under  any  franchise 
hereafter  granted,  or  under  any  franchise  heretofore  granted  but 
not  heretofore  actually  exercised  withoui  first  having  obtained 
the  permission  and  approval  of  the  proper  Commission.     .     .     .'' 

In  the  year  1910,  §  68  was  amended  so  as  to  read  as  follows: 

P.U.R.1917C. 
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'^Section  68.  Approval  of  Incorporation  and  Franchises; 
Certificate. — No  gas  corporation  or  electrical  a>rpQration  shall 
begin  construction  of  a  gaa  plant  or  electric  plant  with- 
out first  having  obtained  the  permission  and  approval  of 
the  Commission  of  each  district  within  which  any  part  of 
the  work  of  construction  is  to  be  performed.  No  such 
corporation  shall  exercise  any  right  or  privilege  under  any  fran- 
chise hereafter  granted  or  under  any  franchise  heretofore  grant- 
ed but  not  actually  exercised  <^  the  exercise  of  which  shall  have 
been  suspended  for  more  than  one  year  without  first  having  ob- 
tained the  permission  and  approval  of  the  proper  Commission. 
Before  such  certificate  shall  be  issued,  a  certified  eopy  of  the 
charter  of  such  corporation  shall  be  filed  in  the  office  of  the  Com- 
mission together  with  a  verified  statement  of  the  president  and 
secretary  of  the  corporation  showing  that  it  has  received  the 
required  consent  of  the  proper  municipal  authorities.  The  Com- 
mission within  whose  district  such  construction  is  to  be  made  or 
within  whose  district  such  right,  privilege  or  francliise  is  to  be 
exercised,  shall  have  power  to  grant  the  permission  and  approval 
herein  specified  whenever  it  shall  after  due  hearing  determine 
that  such  construction  or  such  exercise  of  the  right,  privilege  or 
franchise  is  necessary  or  convenient  for  the  public  service.    .    .    .'' 

It  is  therefore  apparent  that  ever  since  1905  these  corpora- 
tions have  been  subject  to  certain  obligations  and  restrictions 
which  had  not  been  imposed  before  that  time,  and  that  at  the 
present  time  it  is  necessary  for  an  electric  light  and  power  cor- 
poration to  do  two  things  before  it  can  begin  operations, — first, 
it  must  secure  the  permission  and  approval  of  this  Commission 
before  the  construction  of  an  electric  light  plant  is  commenced; 
and,  second,  if  the  exercise  of  a  franchise  granted  by  municipal 
authorities  is  necessary  and  required  in  the  conduct  of  the  busi- 
ness, the  permission  and  approval  of  the  Commission  must  be 
obtained  before  the  corporation  exercises  such  franchise. 

To  fully  understand  the  meaning  of  the  words,  "electric  plant," 
as  used  in  §  68,  we  must  refer  to  subdivision  12  of  §  2  of  the 
Public  Service  Commissions  Law,  and  there  we  find  the  follow- 
ing definition:  "The  term  'electric  plant'  when  used  in  this 
chapter,  includes  all  real  estate,  fixtures  and  personal  pioperty 
operated,  owned,  used  or  to  be  used  for  or  in  connection  with  or 
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to  facilitate  the  generation^  transmission,  distribution,  sale  or 
fnjniishing  of  electricity  for  light,  heat  or  power;  and  any  con- 
duits, ducts  or  other  devices,  materials,  apparatus  or  property 
for  containing,  holding  or  carrying  conductors  used  or  to  be  used 
for  the  transmission  of  electricity  for  light,  heat  or  power." 
This  definition  did  not  appear  in  the  original  law,  but  was  put 
in  when  amendments  were  made  in  1910. 

There  can  be  no  question  but  what  the  town  of  Oneonta  in 
which  this  dispute  arises  comes  within  the  jurisdiction  of  this 
Commission  under  the  provisions  of  §  5,  subdivisions  1-e  and  3. 
The  issue  to  be  decided,  therefore,  is  whether  or  "nxA  the  opera- 
tions which  are  now  being  conducted  by  the  Oneonta  Light  & 
Power  Company  in  that  portion  of  the  town  of  Oneonta  knowTa 
as  Oneonta  Plains  are  being  carried  on  in  violation  of  law.  Un- 
der the  provisions  of  §  68  of  the  Public  Service  Conmiissions 
Law  as  now  constituted,  the  lines  and  wires  of  the  Oneonta  Light 
k  Power  Company  in  that  portion  of  the  town  of  Oneonta  above 
referred  to  come  within  the  definition  of  the  term  "electric  plant" 
as  set  forth  in  the  statuta  It  is  admitted  by  the  Oneonta  Light 
&  Power  Company  that  it  is  selling  and  distributing  electricity 
in  the  town  of  Oneonta,  but  its  defense  is  that  its  poles  and  wires 
and  the  business  in  the  town  are  not  carried  on  upon,  along,  un- 
der, or  across  the  public  highways.  Some  of  its  poles  and  wires 
are  on  street^  which  have  been  laid  out  in  a  real  estate  develop- 
ment connecting  with  Chestnut  street,  a  public  highway  in  the 
town  of  Oneonta.  None  of  the  streets  which  have  been  laid  out 
by  the  real  estate  company  have  been  dedicated  to  the  public, 
therefore,  they  are  not  public  streets  in  which  the  municipal 
authorities  would  have  the  ri^t  to  grant  a  franchise  to  erect 
poles  and  wires  against  the  wish  of  the  owner  of  thp  fee  of  the 
street  In  our  opinion,  this  is  not  a  good  defense.  While  it  may 
not  be  necessary  for  the  Oneonta  c<Hnpany  to  obtain  any  ri^t  or 
permission  from  the  municipal  authorities  to  carry  on  business 
in  the  town,  yet  under  the  provisions  of  the  statute  it  must  pro- 
cure the  permission  and  approval  of  this  Commission  before  it 
can  construct  an  electric  plant  in  the  town.  It  is  admitted  that 
this  has  not  been  done,  and  therefore  the  Oneonta  Light  &  Power 
Company  is  violating  the  provisions  of  §  68  of  the  Public  Serv- 
ice Commissions  Law  in  maintaining  and  operating  its  poles  and 
P.U.R.1917C. 
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wires  upon  private  property  in  the  town  of  Oneonta  for  the  pur- 
pose of  selling  and  distributing  electricity  therein  for  lightmg, 
heating,  and  power  purposes.  The  company  should  cease  such 
operation  forthwith. 

This  is  not  the  first  time  that  this  question  has  been  up  for 
discussion,  and  there  are  already  decisions  of  the  courts  in  this 
state  which  give  full  authority  for  our  determination  in  this  case. 
See  People  ex  rel.  New  York  Edison  Co.  v.  Willcox,  207  N.  Y. 
86,  45  L.R.A.(N.S.)  629,  100  N.  E.  705. 

During  the  hearing  in  this  case,  our  attention  was  called  to  a 
condition  which  has  arisen  out  of  this  situation  and  which  we 
shall  refer  to  briefly;  if  our  determination  in  this  case  were  to 
be  otherwise,  we  should  go  into  the  matter  more  at  length. 

It  appears  that  the  Oneonta  Light  &  Power  Company  has  made 
certain  agreements  with  the  Ceperiy-Morgan  Real  Estate  Com- 
pany, Inc.,  pursuant  to  which  the  Oneonta  company  has  obtained 
the  right  to  erect  its  electric  light  and  power  lines  on  certain 
streets  in  the  town  of  Oneonta  which  are  now  owned  by  the  real 
estate  company.  In  that  way  the  Oneonta  company  has  been 
able  to  do  business  in  that  section  of  the  town  of  Oneonta  in 
which  the  present  dispute  arises,  without  being  required  to  ob- 
tain any  municipal  authority.  In  our  opinion,  the  Oneonta 
company,  in  carrying  out  the  provisions  of  these  agreements, 
is  discriminating  against  its  other  customers  in  the  city  oi 
Oneonta,  and  it  has  also  assumed  other  obligations  which  we  be- 
lieve are  beyond  its  power.  In  any  event,  it  ought  to  cease  forth- 
with carrying  on  business  under  the  terms  of  this  arrangement, 
and  this  will  of  course  be  done  in  view  of  the  order  of  the  Com- 
mission which  will  be  made  in  this  case.  If  we  had  determined 
that  it  could  continue  doing  business  in  the  town  of  Oneonta  as 
at  present,  we  should  still  feel  it  incumbent  upon  us  to  require 
the  Oneonta  company  to  terminate  the  present  agreement  with 
the  Ceperly-Morgan  Company  so  far  as  it  relates  to  priyate  light- 
ing consumers,  and  also  with  respect  to  assuming  the  burden 
incident  to  the  maintenance  of  private  streets. 

All  concur. 
p.uji.ioi7a 


Digitized  by 


Google 


STLVANIA  H.  TEI^IPH.  00.  t.  BERKEY  F.  MUX.  TELEPH.  00.  903 


OHIO  PUBMC  UTIIilTIES  COMMISSION. 

STLVANIA  HOME  TELEPHONE  COMPANY  . 

V. 

BERKEY  FARMEBS'  MUTUAL  TELEPHONE  COMPANY. 

[No.  613.] 

Commia^Uma'-PatverB'^To  canairue  eanftioUng  judioial  deoiaiana* 

The  Ohio  Commission  will  not  grant  an  order  restraining  a  mu- 
tual telephone  company  from  operating  in  occupied  territory,  without 
first  obtaining  a  certificate  of  convenience  and  necessity,  where  a  rul- 
ing of  the  court  of  appeals  of  the  county  in  which  the  t^ephone  com- 
panies are  located,  that  the  mutual  company  did  not  need  such  a  cer- 
tificate, remains  unreversed  and  unmodified,  although  the  supreme 
court  of  the  state  had  decided  in  another  case  that,  in  most  instances, 
at  least,  a  mutual  telephone  company  must  procure  a  certificate  before 
invading  occupied  territory,  since  the  Commission  will  not  attempt  to 
construe  conflicting  judicial  decisions. 

[February  •,  1917.] 

Applioation  for  an  order  requiring  the  def^dant  company 
to  cease  operation  of  its  system  in  the  territory  occupied  by  the 
complainant,  because  it  had  not  obtained  a  certificate  of  con- 
venience and  necessity;  denied. 

By  the  Commission:  The  Sylyania  Home  Telephone  Com- 
pany, a  corporation  organized  and  operating  for  profit,  is,  and 
for  more  than  twelve  years  last  past  has  been,  operating  a  tele- 
phone system  in  the  village  of  Sylvania,  and  in  Si^field,  Syl- 
vania,  and  Spencer  township,  Lucas  county,  Ohio. 

The  Berkey  Farmers'  Mutual  Telephone  Company  is  an  or- 
ganization not  for  profit,  commonly  known  as  a  mutual  telephone 
company,  and  has  constructed  lines  paralleling  the  lines  of  the 
Sylvania  Home  Telephone  Company  in  a  portion  of  said  terri- 
tory, and  since  December,  1913,  has  been  operating  its  system 
therein.  Most,  if  not  all,  of  its  patrons  were,  prior  to  its  organ* 
ization,  patrons  of  the  Sylvania  Home  Telephone  Company. 

Soon  after  the  organization  and  construction  of  the  Berkey 
Farmers*  Mutual  Telephone  Company,  the  Sylvania  Home  Tele- 
phone Company  brought  an  action  against  it  in  the  court  of 
P.U.R.1917C. 
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common  pleas  of  Lucas  county,  Ohio,  seeking  to  enjoin  it  from 
operating  in  said  territory  without  first  having  obtained  a  cer- 
tificate of  convenience  and  necessity  from  this  Commission,  au- 
thorizing it  so  to  do.  In  January,  1914,  said  court,  after  a  full 
hearing,  denied  the  injunction  upon  the  ground,  as  claimed  by 
the  complainant,  that  this  CommissicNQ  had  no  jurisdiction  over 
mutual  telephone  companies,  and  that  it  was  not  necessary  for  a 
mutual  company  to  obtain  such  a  certificate  before  invading  the 
territory  already  occupied  by  a  company  furnishing  a  like  serv^ 
ice. 

It  is  contended,  however,  by  the  defendant  company  that  there 
were  other  and  further  grounds  upon  which  the  injunction  was 
denied. 

An  appeal  was  taken  by  the  Sylvania  Home  Telephone  Com- 
pany to  the  court  of  appeals  of  said  county,  which  court  in  Feb- 
ruary, 1914,  upon  a  hearing,  also  denied  the  injunction,  and, 
as  complainant  contends,  upon  the  same  ground. 

In  the  case  of  Ashley  Tri-County  Mut.  Teleph.  Co.  v.  IsTew 
Ashley  Teleph.  Co.  93  Ohio  St  336,  P.U.R1916B,  401,  110 
N.  E.  959,  decided  July  2,  1915,  the  supreme  court  of  Ohio 
held  that  a  mutual  telephone  company  must,  at  least  in  most 
instances,  procure  from  this  Commission  a  certificate  of  con- 
venience and  necessity  before  invading  the  territory  already  oc- 
cupied by  another  company  furnishing  a  like  service. 

In  view  of  this  decision,  the  complainant  herein  now  seeks 
an  order  of  this  Commi^ion  requiring  the  defendant  company 
"to  cease  the  operation  of  its  telephone  system  in  said  territory," 
it  not  having  obtained  a  certificate  of  convenience  and  necessity 
therefor. 

The  defendant  company  admits  that  it  has  not  obtained  such 
a  certificate,  denies  that  "it  now  has  or  ever  was  by  law  required 
to  procure  from  the  Public  Utilities  Commission  of  Ohio  a 
license  or  certificate  authorizing  it  to  construct  its  lines  and  oper- 
ate its  plant  and  •  •  •  says  that  the  courts  of  Ohio  have  so 
decreed.'' 

It  further  says :    "That  said  judgment  of  said  court  of  appeals 

of  Lucas  county,  Ohio,  rendered  in  February,  1914,  has  in  no 

way,  shape,  or  form  been  vacated,  reversed,  or  modified,  and 

said  judgment  is  a  final  adjudication  of  all  the  issues  and  ques- 
P.U.R.1917C. 
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lions  which  were  or  might  have  been  tried  in  said  cause  or  pro- 
ceeding," 

Very  learned  briefs  have  been  filed  by  the  contending  par- 
ties herein  interpreting  these  decisions.  But,  as  the  Commis- 
sion views  it,  it  is  not  incumbent  upon  it  to  determine  the  effect 
of  these  conflicting  decisions  of  the  courts  upon  the  rights  of  the 
parties  to  this  proceeding. 

The  defendant  company  is  not  now  seeking  from  Uiis  Commis- 
sion a  certificate  of  convenience  and  necessity.  It  admits  that  it 
has  none,  and  asserts  that,  at  least  so  long  as  the  judgment  in 
its  favor  of  the  court  of  appeals  remains  unreversed  and  un- 
modified, it  is  not  required  to  obtain  such  a  certificate  to  entitle 
it  to  operate  in  the  territory  where  it  is  now  operating. 

The  question  as  to  wbethw  or  not  the  defendant  company 
would  be  entitled  to  a  certificate  of  convenience  and  necessity  to 
operate  in  said  territory  is  not  now  before  us.  A  complaint  is 
brought  by  the  company,  which  claims  that  its  territory  has 
been  unlawfully  invaded,  and  the  Commission  is  asked  to  grant 
relief  in  the  nature  of  a  restraining  order  requiring  the  defend- 
ant to  cease  and  desist  from  operating  in  the  territory  in  which 
both  companies  claim  the  lawful  right  to  operate.  Assuming  that 
the  Commission  would  have  the  power  to  make  such  an  order, 
if  the  facts  warranted  it,  as  a  prerequisite  thereto  in  this  case  it 
would  be  required  to  amstrue  these  decisions,  decide  the  question 
of  jurisdiction  of  the  courts,  and  determine  the  present  legal 
status  of  the  parties  in  this  proceeding.  We  think  these  are  mat- 
ters to  be  determined  by  the  courts,  and  not  by  this  Commission. 
It  will  be  time  to  hear  evidence  and  decide  whether  or  not  the 
defendant  is  entitled  to  a  certificate  of  convenience  and  necessity 
when  that  question  is  properly  presented  to  the  Commission  in 
the  manner  provided  by  law. 

The  complaint  will  be  dismissed  and  an  order  will  be  issued 
accordingly. 
P.UJia917G. 
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PSINNSTIiTANIA  PUBUC  SERTICE  OOMMTSSIOH. 

EE  WILKES-BAERE  LIGHT  COMPANY. 

[Mimioipal  Contract  Docket  No.  234-1915.] 

Monopoly  and  competition  —  Invasion  of  occupied  territory  —  Clmrftfr 
right '^  Impairment  of  values. 

An  electric  company  Berving  only  part  of  a  city  beoanae  of  the 
failure  of  the  municipal  authorities  to  assent  to  the  use  of  the  streets 
in  the  remaining  part  will  not,  upon  obtaining  such  assent,  be  denied 
the  right  to  serve  the  remaining  part  merely  because  another  company 
is  rendering  senrice  therein,  where  the  first  company  was  actiyaly  en- 
gaged in  business  before  the  passage  of  the  Public  Service  Company 
Law,  and,  relying  upon  its  charter  right  to  serve  the  entire  city,  has 
made  large  expenditures,  the  value  of  which  will  be  impaired  if  au- 
thority be  denied. 

(Mag^  Commissioner,  dissents.) 

[February  26,  1917.] 

Application  of  the  Wilkes-Barre  Light  Company  for  ap- 
proval of  an  ordinance  contract  authorizing  it  to  use  streets  to 
serve  the  entire  city  of  Wilkes-Barre;  ordered  that  a  certificate 
of  public  convenience  evidencing  the  Commission's  approval  of 
the  contract  be  issued. 

Ryan,  Commissioner:  On  the  18th  day  of  August,  1915,  the 
Wilkes-Barre  Light  Company  filed  its  application  asking  for  the 
approval  of  a  contract  between  it  and  the  city  of  Wilkes-Barre, 
and  that  a  certificate  of  public  convenience  so  evidencing  should 
issue. 

The  petitioner  was  incorporated  under  the  laws  of  the  state  of 
Pennsylvania  on  the  19th  day  of  April,  1910.  By  its  charter 
it  was  authorized  to  furnish  light,  heat,  and  power,  or  any  of 
them,  by  means  of  electricity  to  the  persons,  partnerships,  and 
corporations  in  the  city  of  Wilkes-Barre  and  the  territory  ad- 
jacent thereto.  It  immediately  thereafter  began  business,  and 
since  1910  has  been  an  active  and  going  concern  supplying  serv- 
ice within  said  city,  but  wholly  within  the  boundaries  of  a  square 
bounded  by  four  city  streets.  Its  investment  in  buildings,  ma- 
chinery, and  plant  generally  prior  to  the  enactment  of  the  Public 
Service  Company  Law  approximated  $100,000,  and  during  all 

P.U.R.1917C. 
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the  years  of  its  existence  its  anntial  revenues  have  been  about 
$30,000.  Its  field  of  endeavor  was  circumscribed  within  the 
foregoing  boundaries  because  of  the  failure  of  the  municipal  au- 
thorities to  assent  to  the  use  of  the  streets.  On  the  3d  day  of 
August,  1915,  however,  the  city  of  "Wilkes-Barre,  by  valid  ordi- 
nance and  in  due  form  of  law,  granted  unto  the  company  author- 
ity to  use  the  streets,  lanes,  and  alleys  of  the  said  city  for  the 
purpose  of  erecting  poles,  stringing  wires,  and  carrying  on  its 
said  business.  This  ordinance  has  been  formally  and  legally 
accepted  by  and  on  behalf  of  the  said  company,  and  it  is  this 
agreement-ordinance  which  is  now  presented  to  this  Commission 
for  approval.  As  to  the  terms  and  conditions  thereof,  there  is  no 
complaint,  nor  is  it  urged  that  anything  therein  contained  is 
onerous  or  obnoxious  to  the  interests  of  city  or  company.  A 
protest  has  been  filed  on  behalf  of  the  Wilkes-Barre  company. 
This  protestant  is  now  in  the  full  exercise  of  its  powers,  and 
enjoys  a  monopoly  of  the  electric  lighting  of  Wilkes-Barre  out- 
side of  the  limited  area  served  by  the  petitioner.  Its  protest  is 
in  effect  that  the  Commission,  by  refusing  its  approval,  shall 
forever  keep  the  petitioning  company  within  the  narrow  bounds 
where  it  is  now  located,  and  deprive  it  of  the  larger  freedom  of 
action  and  service  authorized  by  its  charter,  and  to  the  exercise 
of  which  the  empowering  ordinance,  of  August  3,  1915,  gives 
whatever  assent  has  hitherto  been  lacking.  ' 

There  is  nothing  in  the  Public  Service  Company  Law  which 
demands  the  creation  of  a  monopoly  or  confers  exclusive  privi- 
l^es  upon  an  existing  and  occupant  company,  but,  following  the 
action  of  similar  Commissions  of  our  sister  states  and  believing 
in  the  economic  wisdom  of  regulation  and  control  of  existing 
companies,  we  have  adopted  as  an  administrative  policy  the  de- 
nial of  entrance  of  new  companies  to  fields  adequately  and  prop- 
erly served.  In  reaching  our  decision,  there  is  no  departure  from 
the  precedents  established  in  the  various  applications  which  have 
been  passed  upon  by  us.  In  the  present  case  the  petitioning 
company  was  not  only  fully  organized,  but  was  actually  engaged 
in  actively  carrying  on  its  business  in  the  city  of  Wilkes-Barre, 
years  before  the  passage  of  the  Public  Service  Company  Law. 
Its  charter  authorized  it  to  supply  the  entire  area  embraced  with- 
in the  boundaries  of  Wilkes-Barre.  Belying  upon  the  grant  from 
P.U.R.1917a 

Digitized  by  VjOOQIC 


908  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

the  comman wealthy  it  made  large  expenditures.  Now  that  the 
city  has  perfected  its  powers  by  consenting  to  its  entrance  upon 
the  streets,  lanes,  and  alleys  of  WilkesrBarre,  we  see  no  valid 
reason  to  interpose  our  dissent,  and  thus  impair  values  represent- 
ing expenditures.  Under  all  the  circumstances  of  the  case^  and 
after  giving  full  consideration  to  the  evidence,  and  arguments 
presented,  we  are  of  opinicm  that  the  approval  as  prayed  for 
should  be  granted,  and  that  a  certificate  of  public  convenience 
should  issue. 

Magee,  Commissioner,  dissents. 


PBNNSYIiVANIA  PUBLIC  SERVICE  COMMISSION; 

PENNSYLVANIA  UTILITIES  COMPANY 

V. 

LEHIGH  NAVIGATION  ELECTRIC  COMPANY, 

[Complaint  Docket  No.  1147.] 

Certificate  of  public  convenience '^  Necessity  for  ^Bights  tinder  prior 
law. 

An  electric  company,  fonned  by  the  merger  of  several  other  com-^ 
panles,  does  not  require  a  certificate  of  public  convenience  to  render 
service  within  a  certain  township,  where  the  merger  took  place  prior  to 
the  passage  of  the  Public  Service  Company  Act,  and  one  of  the  merged 
companies  had  been  incorporated  to  supply  electricity  to  the  township 
in  question. 

.  [February  13,  1917.] 

Complaint  that  the  respondent  company  was  preparing  to 
render  service  in  a  certain  to\s'nship  without  having  obtained  a 
certificate  of  public  convenience;  complaint  dismissed  upon  the 
ground  that  certificate  was  not  required. 

By  the  Commission:  The  Pennsylvania  Utilities  Company 
complained  to  this  Commission  that  the  Lehigh  Navigation  Elec- 
tric Company  was  constructing  its  facilities  and  preparing  to 
render  service  in  Palmer  township,  Northampton  county,  with- 
out having  obtained  from  the  Commission  a  certificate  of  pub- 
lic convenience  evidencing  the  approval  of  the  Commission  to 
the  beginning  of  the  exercise  of  the  company's  ri^ts,  powers, 

franchises,  and  privilf^es ;  and  to  this  complaint  the  respondent 
P.U.R.1917C. 
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company  made  answer,  alleging  that  the  Public  Service  Com- 
pany Law  did  not  require  it  to  obtain  such  a  certificate.  Many 
other  allegations  were  contained  in  the  complaint  and  answer, 
but  the  main  question  presented  for  the  consideration  of  the 
Commission  was  whether  the  respondent  company  was  required 
to  apply  for  a  certificate  of  public  convenience  before  it  began 
the  exercise  of  its  rights,  powers,  franchises,  and  privileges  in 
the  above-mentioned  township. 

At  the  hearings  held  in  this  case  the  pertinent  facts  were  not 
seriously  disputed,  and  those  facts  in  so  far  as  they  relate  to  the 
main  question  may  be  briefly  stated  as  follows : 

The  respondent  company  was  incorporated  for  the  supplying 
of  electricity  in  Mauch  Chunk  township.  Carbon  county,  on 
April  4,  1911,  and  at  or  about  the  same  time  a  number  of  other 
companies  were  incorporated  to  supply  municipal  districts  in* 
Carbon,  Lehigh,  Northampton,  Schuylkill,  and  Monroe  counties, 
among  which  was  the  Beechwood  Electric  Company,  incorpo- 
rated April  6,  1911,  to  supply  Palmer  township  in  Northampton 
county.  On  January  6,  1913,  prior  to  the  passage  of  the  Public 
Service  Company  Law,  the  Beechwood  Electric  Company  and  a 
large  number  of  other  companies  were  merged  into  the  Lehigh 
Navigation  Electric  Company,  the  respondent  in  this  case. 

The  original  Lehigh  Navigation  Electric  Company  had  en- 
tered into  contracts  for  the  construction  of  a  large  power  plant 
at  Hauto,  in  Mauch  Chunk  township,  prior  to  the  date  of  the 
merger  above  mentioned,  and  had  contracted  for  the  ccmstruc- 
ti(m  of  a  large  portion  of  its  generating  station  and  transmission 
lines  in  a  number  of  the  municipal  divisions,  but  none  of  the 
work  was  to  be  done  in  Palmer  township.  This  power  plant  had 
an  installed  capacity  of  30,000  kw.,  and  was  constructed  with  a 
view  of  developing  a  plant  of  not  less  than  100,000  kw.  capacity. 
The  transmission  lines  were  built  over  a  large  porticm  of  the  dis- 
trict covered  by  the  charters  of  the  companies  which  entered  into 
the  merger,  and  efforts  were  made  to  secure  customers  in  a  great 
many  of  the  districts.  It  was  the  evident  intention  of  those  who 
were  directing  the  affairs  of  the  various  corporations  to  construct 
a  central  generating  plant  which  would  be  able  to  supply  the  en- 
tire district,  and  every  effort  was  made  to  carry  out  this  inten- 
tion at  the  earliest  possible  date.  After  the  merger,  rights  of  way 
P.U.R.1917C. 
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were  sought  in  Palmer  township,  and  the  company  endeavored  to 
place  itself  in  a  position  to  supply  any  demand  which  should 
arise  in  that  district. 

The  complainant  company,  like  the  respondent,  is  the  result 
of  a  merger  of  a  large  number  of  corporations  authorized  to 
supply  electricity  in  various  districts  in  Northampton,  Mon- 
roe, and  Pike  counties,  including  Palmer  township.  Prior  to 
January  1,  1914,  it  had  erected  its  facilities  in  Palmer  township 
and  was  rendering  service  to  a  large  number  of  consumers  in 
that  district  For  the  purposes  of  this  proceeding  it  may  be 
conceded  that  its  services  and  facilities  are  adequate  and  suf- 
ficient to  supply  the  demand  in  this  district 

The  contention  of  the  complainant,  therefore,  is  that  the  Le- 
high Navigation  Electric  Company  is  a  proposed  public  service 
company  in  so  far  as  Palmer  township  is  concerned,  for  the  rea- 
son that  it  had  not  begun  to  serve  the  public  within  that  town- 
ship, and  had  not  acquired  any  property  or  established  any  of 
its  facilities  therein  prior  to  January  1,  1914;  and,  being  such 
a  proposed  public  service  company,  it  must  secure  a  certificate  of 
public  convenience  from  the  Commission  under  article  3,  §  2 
(b),  before  it  begins  to  exercise  its  rights,  powers,  frandiises, 
and  privileges.  This  contention  is  based  upon  the  Hieorj  that 
the  respondent  was  not  an  electric  corporation  doing  business 
within  this  state  on  January  1,  1914,  which  depends  upon  the 
fact  that  prior  to  that  date  neither  the  Beechwood  Electric  Com- 
pany nor  the  Lehigh  Navigation  Electric  Company,  into  which 
it  was  merged,  had  constructed  any  facilities  or  rendered  any 
service  in  Palmer  township. 

We  are  imable  to  agree  with  this  view  of  the  law,  and  in 
our  opinion  the  respondent  company  was  a  public  service  com- 
pany, and  therefore  not  required  to  secure  the  approval  of  the 
Commission  to  the  banning  of  the  exercise  of  its  rights,  pow- 
ers, franchises,  and  privileges.  When  the  Beechwood  Electric 
Company  became  merged  into  the  Lehigh  Navigation  Electric 
Company,  prior  to  the  approval  of  the  Public  Service  Company 
Law,  the  latter  secured  the  right  to  supply  electricity  in  Palmer 
township,  and  with  that  right  went  the  corresponding  duty  to 
furnish  that  supply  when  needed.     The  action  of  the  Lehigh 

Navigation  Electric  Company,  in  placing  itself  in  a  position  to 
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supply  any  demand  in  Palmer  township,  was  an  action  in  good 
faith  on  the  part  of  the  Beechwood  Electric  Company  to  live  up 
to  its  charter  obligations,  and  the  entire  proceedings  by  both 
corporations  clearly  show  an  effort  to  carry  out  all  the  obligations 
placed  upon  them  by  the  commonwealth. 

Corporations  which  have  thus  fully  complied  with  their  obli- 
gations are  not  required  to  secure  the  approval  of  the  Commis- 
sion under  article  3,  §  2  (b). 

An  order  will  therefore  be  issued  dismissing  the  complaint  in 
this  case. 

By  the  Commission:    Signed,  Wm.  D.  B.  Ainey,  Chairman. 


PlSnCSYIiVANIA  PUBLIC  SERVICE  COMMISSIOir. 

FRED  G.  W.  BUNK 

V. 

ALLENTOWN-BETHLEHEM  GAS  COMPANY. 

[Complaint  Docket  No.  1201.] 

ConaoHdatiotif   merger,   and  sale -^ Charter  ohligaUona   of  seller'^ 
Rights  of  purchaser, 

1.  The  mere  acquUition  of  the  physical  property  of  a  public  service 
corporation  imposes  upon  the  purchaser  no  charter  obligations  of  the 
former  owner  with  respect  to  the  rates  for  service. 

Highway  and  streets  —  Right  to  use  —  Who  may  question, 

2.  The  Pennsylvania  Commission,  in  the  absence  of  any  complaint 
by  the  municipal  authorities,  refused  to  act  upon  a  complaint  of  an 
individual  alleging  that  the  utility  had  no  right  to  occupy  the  streets 
of  the  city  and  to  render  public  service,  where  it  appeared  that  the 
utility  had  been  rendering  service  for  many  years,  and  that  it  was  in- 
corporated under  a  statute  authorizing  such  utilities  to  occupy  the  pub- 
lic streets  to  render  public  service,  subject  to  such  regulations  as  the 
city  might  adopt  in  regard  to  grades,  or  for  the  protection  or  con- 
venience of  the  public  travel. 

Mates  —  Comparison  —  Evidence. 

3.  That  a  rate  in  one  locality  may  differ  from  the  rate  in  another 
locality  is  not  of  itself,  in  the  absence  of  evidence  showing  similarity 
of  conditions,  sufficient  to  establish  that  the  higher  rate  ia  unjuat  or 
unreasonable. 

[February  27,  1917.] 

CoMPLAXKT  against  the  rates  and  practices  of  defendant  gas 
P.U.R.1917C. 
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company^  and  ailing  that  the  defendant  company  has  no  an* 
thority  to  engage  in  the  business  of  manufacturing  and  furnish- 
ing gas  to  consumers ;  dismissed. 

Ainey,  Chairman:  By  his  petition  Fred  G.  W.  Runk  com- 
plains that  the  Allentown-Bethlehem  Gas  Company  '^charges  and  * 
collects  a  minimum  bill  of  30  cents  net  per  month  for  each  meter, 
which  said  charge  is  illegal,  and  the  method  of  the  collection  of 
this  charge  is  discriminatory."  He  also  alleges  that  the  price 
charged  by  respondent  for  gas  in  AUentown  is  too  high,  averring 
that  there  are  companies  in  other  cities  furnishing  gas  at  a  lower 
price  than  respondent  charges.  There  is  also  an  allegation  that 
the  AUentown-Bethlehem  Gas  Company  has  no  authority  to  en- 
gage in  the  business  of  manufacturing  and  furnishing  gas  to 
consumers  in  Allentown,  and  that  the  respondent  company  ren- 
ders unintelligible  bills  to  consumers,  etc. 

[1]  On  hearing  it  developed  that  the  complainant  was  attack- 
ing the  legality  of  the  minimum  rate,  rather  than  the  reason- 
ableness of  the  rate.  There  was  offered  in  evidence  an  act  of 
general  assembly,  approved  April  16,  1885,  P.  L.  459,  incorpo- 
rating the  Denowsky  Gas  Company,  which  provided  that  the 
price  for  gas  furnished  by  that  company  in  Allentown  was  to  be 
a  price  to  be  agreed  upon,  and  not  to  exceed  the  average  price 
charged  in  Beading  and  Easton.  The  complainant  takes  the 
position  that  the  respondent  company  is  the  successor  to  the 
rights  and  subject  to  obligations  of  the  Denowsky  G^s  Company 
statutorily  given  and  imposed,  and  that  there  being  no  provision 
in  its  charter  authorizing  it  to  charge  a  minimum  rate,  the  effort 
of  the  respondent  company  to  impose  and  collect  such  rate  is 
illegal  The  complainant  has  wholly  failed  to  show  any  corporate 
continuity  between  the  Denowsky  Gas  Company  and  the  present 
respondent.  The  corporate  title  of  the  Denowsky  Gas  Company 
was,  by  legislative  authority,  in  1859  changed  to  the  Allen  Gas 
Company.  By  due  process  of  law  in  1877,  the  sheriff  of  Lehigh 
county  sold  the  property  of  the  Allen  Gas  Company  to  one  W. 
W.  Kurtz,  and  Kurtz  as  an  individual  thereafter  operated  the 
gas  plant  until  1882,  when  the  Allentown  Gas  Company  was  in- 
corporated under  the  provisions  of  the  act  of  1874  and  its  supple- 
ments, whereupon  Kurtz  conveyed  to  it  the  plant  and  property 
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formerly  owned  by  the  Denowsky  Gas  Company,  but  this  con- 
veyance related  wholly  to  physical  property,  and  did  not  include 
any  franchise  rights, 

A  search  of  the  ordinance  books  of  the  city  failed  to  reveal 
any  ordinance  passed  by  the  city  council  of  Allentown  author- 
izing either  the  Denowsky  Gas  Company  or  the  Allen  Gas  Com- 
pany to  occupy  the  streets,  nor  was  such  an  ordinance  found 
permitting  the  Allentown  Gas  Company,  nor  the  Allentown- 
Bethlehem  Gas  Company,  into  which  the  Allentown  Gas  Com- 
pany was  merged,  to  lay  its  mains  in  Allentown.  The  mere 
acquisition  of  the  physical  property  formerly  owned  by  the 
Denowsky  Gas  Company  would  not,  imder  the  circumstances  dis- 
closed in  this  case,  impose  any  of  the  charter  obligations  of  the 
Denowsky  Gas  Company  upon  the  present  respondent. 

The  Allentown-Bethlehem  Gas  Company  derived  its  cor- 
porate existence  from  an  entirely  separate  and  distinct  legisla- 
tive expression,  and  its  responsibilities  and  obligations  must  be 
measured  in  terms  of  the.  act  creating  and  regulating  it 

[2]  Inasmuch  as  the  complainant  seeks  to  establish  that  the 
Allentown-Bethlehem  Gas  Company  has  no  right  to  occupy  the 
streets  of  the  city  of  Allentown  and  render  public  service,  it  15 
sufficient  to  call  attention  to  the  34th  section  of  the  Act  of  April 
29,  1874,  imder  which  the  Allentown  Gas  Company  was  incor- 
porated. Under  that  section  gas  companies  were  given  the  "right 
to  enter  upon  any  public  street,  lane,  alley,  or  highway,  for  the 
purpose  of  laying  down  pipes,  altering,  inspecting,  and  repairing 
the  same,  doing  as  little  damage  to  said  streets,  lanes,  alleys,  and 
hi^ways,  and  impairing  the  free  use  thereof  as  little  as  possible^ 
and  subject  to  such  regulations  as  the  council  of  said  borough, 
town,  city,  or  district  may  adopt  in  regard  to  grades,  or  for  the 
protection  or  convenience  of  the  public  travel  over  the  same.'^ 
Judge  Sassaman,  in  the  Consumers  Gas  Co.^s  Case,  17  Phila. 
591,  came  to  the  conclusion  that  the  34th  section  of  the  act  re- 
ferred to  gave  gas  companies  the  right  to  occupy  the  streets, 
subject  only  to  reasonable  regulation  which  the  city  might  im- 
pose. 

Since  1882  the  respondent  company  has  occupied  the  streets 
of  the  city  of  Allentown,  and  has  been  rendering  its  service  to 
the  public  in  that  city.  There  may  be  a  presumption,  growing 
P.U.R.1017C.  68 
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out  of  its  long  use  and  occupancy  of  the  streets,  that  it  has  fully 
met  with  all  the  proper  requirements  whioh  the  city  authorities 
might  or  ought  to  have  imposed.  At  least  it  does  not  appeal  to  this 
Conmiission  that  there  is  sufficient  ground  shown  in  thb  pro- 
ceeding why,  in  the  absence  of  any  complaint  upon  the  part  of 
the  city  authorities,  we  should  interfere  with  the  public  services 
which  the  respondent  is  rendering.  To  comply  with  the  request 
of  complainant  would  be  to  impose  great  hardships  upon  the 
citizens  of  AUentown  dependent  upon  the  respondents  service. 

[3]  No  testimony  was  oflfered  to  show  that  the  rates  of  the 
respondent  were  too  high.  That  the  rate  in  one  locality  may 
differ  from  the  rate  in  another  locality  is  not  of  itself,  and  in 
the  absence  of  any  evidence  showing  similarity  of  conditions, 
sufficient  to  establish  that  the  higher  rate  is  unjust  or  unreason- 
able. The  difference  in  conditions,  the  costs  of  production,  and 
the  amount  of  capital  invested,  are  elements  which  may  deter- 
mine the  reasonableness  of  any  imposed  rate. 

For  the  reasons  heretofore  given,  the  Commission  cannot  sus- 
tain the  complainant's  contention  that  the  minimum  rate  of  30 
cents  is  illegal,  nor  that  the  general  rates  charged  for  lighting  are 
too  high,  nor  that  the  AUentown-Bethlehem  Gas  Company  has 
'no  right  to  render  public  service  to  the  citizens  and  municipality 
of  AUentown.  It  does  not  appear  that  the  respondent,  in  mak- 
ing out  bills,  has  at  all  times  sufficiently  detailed  the  items  to 
make  them  fairly  intelligible ;  but  this  matter  having  been  called 
to  the  attention  of  the  respondent,  and  the  Commission  having 
the  respondent's  assurance  that  these  matters  will  be  corrected, 
it  is  not  now  necessary,  in  that  respect,  to  make  any  order.  Un- 
der the  circumstances  disclosed  by  the  complaint  and  evidence 
the  complaint  must  be  dismissed,  and  an  order  will  be  entered 
accordingly. 
P.U.R.1917C. 
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WESTERN  RETAIL  LUMBERMEN'S  ASSOCIATION 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COM- 

PANY. 

[No.  4229.] 

Bervioe  —  Raaroads  —  Cars  —  Mule  requirimg  loading  to  futt  ompaeUiif. 

1.  A  rule  requiring  cars  used  for  the  shipment  of  cordwood,  etc.,  to 
be  loaded  to  the  full  cubical  capacity  of  the  car  furnished  by  the  carrier, 
although  the  shipper  may  have  ordered  a  smaller  car,  was  upheld  where 
the  evidence  failed  to  show  that  the  complainant  had  been  inconTenieaced 
or  had  suffered  damage  by  reason  of  the  rule. 

Service  —  Breaumption  —  Beaaonableneea. 

2.  Rules  of  public  utilities  are  presumed  to  be  reasonable,  and  the 
burden  of  proof  is  upon  those  who  challenge  the  reasonableness  of  the 
rules.  . 

(Spinning,  Commissioner,  dissents.) 

[January  16,  1917.] 

Complaint  against  rule  requiring  cars  used  for  shipment  of 
cordwood  to  be  loaded  to  their  full  capacity;  dismissed. 

By  the  Commission:  This  cause  came  on  for  hearing  at 
Spokane,  Washington,  on  the  14th  day  of  December,  1916,  be- 
fore Chairman  E.  ^.  Blaine  and  Commissioners  A.  A.  Lewis 
and  F.  R.  Spinning.  The  complainant  was  represented  by  .R. 
W.  Franklin,  Esq.,  and  the  respondent  was  represented  by  F. 
B.  Burroughs,  Esq.  Testimony  was  taken  and  exhibits  intro- 
duced, and  now,  from  the  evidence  submitted,  the  Commission, 
being  fully  advised  in  the  premises,  makes  the  following 

FINDINGS  OF  FACT. 

I.  That  complainant,  Western  Retail  Lumbermen's  Associa- 
tion, is  an  organization  of  retail  lumbermen,  including  in  its 
membership  many  retail  lumber  dealers  in  the  state  of  Washing- 
ton who  deal  in  and  ship  cordwood,  slab  wood,  mill  wood,  shingle 
bolts,  and  wood  bolts  over  respondent's  railway  and  between 
points  in  said  state. 

II.  That  respondent  is  a  corporation  authorized  to  do  business 

in  the  state  of  Washington,  owning,  operating,  controlling,  and 
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managing,  as  a  common  carrier,  a  system  of  railroads  in  the 
state  of  Washington. 

III.  That  respondent  has  published  and  now  observes  and  en- 
forces among  other  regulations,  a  general  rule  governing  the 
transportation  of  freight  between  points  in  Washington,  and  the 
assessment  of  charges  therefor,  which  rule  is,  in  substance,  as 
follows :  '^ When  carrier  is  unable  to  furnish  car  of  capacity  or 
dimensions  ordered  by  shipper,  and  for  its  own  convenience  does 
provide  a  car  of  greater  capacity  or  dimensions  than  that  or- 
dered, such  car  may  be  used  on  the  basis  of  minimum  carload 
fixed  in  the  tariffs  or  classification  for  cars  of  the  dimensions  or 
capacity  ordered  by  tlie  shipper,  unless  actual  weight  is  greater, 
in  which  case  actual  weight  will  govern,"  (See  rule  Na  545, 
C.  M.  &  St.  R  Ry.  G.  F.  D.  No.  11140-B.) 

IV.  Respondent  has  published  and  now  observes  and  enforces 
an  exception  to  the  rule  hereinbefore  referred  to,  wtfich  excep- 
tion is  made  applicable  to  shipments  of  cordwood,  slab  wood, 
mill  wood,  shingle  bolts,  and  wood  bolts  between  points  in  the 
state  of  Washington,  and  is,  in  substance,  as  follows:  "The 
minimum  stated  in  paragraphs  (a)  and  (b)  of  this  rule  (note  A 
of  item  Xo.  29  A,  supplement  No.  48  to  O.  M.  &  St.  P.  Ry.  P. 
C.  L.  No.  1-D,  which  note  A  contains  a  schedule  of  earload  mini- 
ma based  on  cubical  capacity  of  car)  will  apply  on  the  equipment 
actually  loaded,  and  are  not  subject  to  the  rules  covering  the 
furnishing  of  cars  of  different  size  than  ordered,  as  provided  in 
C:  M.  &  St.  P.  Ry.  G.  F.  D.  No.  11140-B,  L  C.  C.  No.  B.2966, 
P.  U.  C.  I.  No.  139,  W.  P.  S.  C.  No.  86,  supplements  thereto 
and  reissues  thereof.'^ 

V.  That  the  Northern  Pacific  Railway  Company  has  the  same 
provision  for  the  loading  of  cars  in  the  shipment  of  wood  as  has 
the  Chicago,  Milwaukee,  &  St.  Paul  Railway  Company. 

VI.  That  the  respondent,  for  ihe  major  portion  of  the  wood 
transported  by  it,  furnishes  wood  racks,  and  those  desiring  to 
haul  wood  prefer  the  wood-rack  cars,  as  the  loading  and  unload- 
ing of  wood  with  wood-rack  cars  costs  10  cents  per  cord  less  than 
wood  transported  in  box  cars. 

VII.  That  the.  complainant  has  not  been  inoonvenionced,  nor 
has  it  suffered  damage  by  reason  of  the  rule  calling  for  the  load- 
ing to  their  fullest  capacity  of  cars  carrying  wood. 
P.U.R.1917C. 
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OPINION. 

[1]  Eobert  Lee  Irvine  was  the  principal  witness  for  the  com- 
plainant, and  he  stated^  among  other  things,  practically  as  fol- 
lows: 

That  most  of  our  dealings  with  the  Milwaukee  company  has 
heen  with  loading  cordwood  and  slabs,  and  in  nearly  every  case 
we  put  in  an  order  for  the  wood  rack  instead  of  the  box  car. 
There  isn't  any  minimum  to  the  wood  rack;  wood  racks  are  much 
handier  for  us  to  load  and  unload ;  it  costs  10  cents  a  cord  less 
to  load  and  unload  wood  in  the  wood  rack  than  in  the  box  car. 
I  don't  know  as  I  have  ever  ordered  many  short  cars,  that  is  box 
cars,  because  I  never  had  much  experience  with  the  Milwaukee 
company  on  box  cars,  because  we  certainly  do  want  the  wood 
racks.  I  never  had  a  great  deal  of  experience  with  the  Mil- 
waukee company  on  box  cars,  because  the  Idaho  &  Washington, 
— and  we  have  operated  on  that  most  of  the  time,  and  they  have 
always  had  the  wood  racks,  now,  on  other  roads,  quite  often  on 
the  N.  P.  and  the  Great  Northern  and  O.  W.  K.  &  N.,  I  have 
ordered  small  cars,  and  I  don't  know  as  I  have  ever  had  a  reason 
to  order  a  small  car  on  the  Milwaukee,  a  small  box  car,  for  the 
reason  that  I  could  always  get  the  wood  racks  and  ship  any 
amount  that  I  wanted  to  put  on  the  car.  I  suppose  any  amount 
that  would  be  in  reason. 

Q.  Have  you,  as  a  matter  of  fact,  ordered  small  cars  on  the 
Milwaukee,  and  been  obliged  to  pay  for  other  cars  than  that  or- 
dered, furnished  in  lieu  of  that  ordered  ? 

A.  I  don't  think  so,  on  the  Milwaukee. 

Q.  So,  but  of  these  100  cars  that  you  shipped  this  year  you 
have  not  had  any  inconvenience  in  that  particular  way? 

A.  Not  on  the  Milwaukee,  because  I  say  I  have  always  ordered 
wood  racks. 

Q.  On  the  matter  of  ordering  from  the  Milwaukee,  have  you 
ever  withheld  an  order  for  a  box  car  when  you  had  but  a  small 
carload,  for  fear  they  would  set  you  in  a  big  car  and  charge  you 
for  the  empty  space. 

A.  Knowing  I  couldnH  get  the  size  car  I  wanted  with  the  con- 
venience that  the  wood  racks  was,  I  don't  remember  of  ever 
ordering  a  car  from  the  Milwaukee,  nothing  but  wood  racks, 
P.U.R.1917C. 
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Q.  You  have  never  been  prevented  on  account  of  this  rule 
then,  you  have  never  hesitated  or  you  have  never  failed  to  order 
a  car  on  account  of  this  rule,^-box  car^  I  mean  { 

A.  No,  sir. 

Q.  Of  the  Milwaukee? 

A.  No. 

Q.  That  has  never  prevented  you  from  using  a  box  car ! 

A.  No,  sir,  it  has  not;  but  if  I  couldn't  get  the  wood  radc  I 
took  the  box  car  to  the  size  of  my  pile  of  wood. 

It  is  true  that  Mr.  Franklin,  the  traffic  manager  of  the  Westr 
em  Retail  Lumbermen's  Association,  testified,  but  his  statements 
were  of  such  general  character  that  they  should  not  be  allowed 
to  in  any  manner  strengthen  what  was  said  by  the  man  who  had 
actually  transacted  the  business.  Moreover,  a  circular  offered  in 
evidence  in  this  case  shows  that  the  members  of  the  Western 
Retail  Lumbermen's  Association  were  solicited  to  send  in  com- 
plaints concerning  the  unreasonableness  of  the  rule  calling  for 
the  full  loading  of  wood  cars,  and  yet,  upon  this  hearing,  wit- 
nesses were  not  forthcoming  to  testify  against  the  rule.  It  is 
true  that  Mr.  Dishman,  of  the  Standard  Fuel  &  Ice  Company, 
testified  that  in  two  instances  where  wood  cars  had  not  been 
loaded  to  their  full  capacity,  that  his  company  had  to  pay  as 
though  they  had  been  loaded  to  their  fullest  capacity.  His  com- 
pany, however,  had  shipped  a  large  amount  of  wood,  and  these 
were  the  only  instances  mentioned  by  him  as  being  overcharges. 
He  was  unable,  however,  to  state  what  size  car  had  been  ordered 
in  either  of  these  shipments. 

[2]  Mr.  Burroughs,  for  the  Milwaukee,  testified  why  his 
company  introduced  the  rule  for  the  fuU  loading  of  wood  cars- 
The  law  presumes  the  rules  of  a  public  utility  to  be  reasonable, 
and  those  who  challenge  the  reasonableness  *  of  the  rules  must 
produce  evidence  showing  their  unreasonableness.  This,  in  the 
case  at  bar,  we  believe  complainant  has  failed  to  da 

Wherefore,  it  is  ordered  that  the  complaint  hearein  be  and  the 
same  is  hereby  dismissed. 

Witness  the  Public  Service  Commission  of  Washington  this 
16th  day  of  January,  1917. 

The  Public  Service  Commission  of  Washingtom,  by  E.  F. 
Blaine,  Chairman;  A.  A.  Lewis,  Commissioner. 
P.U.R.1917C. 
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Spinning,  Commissioner,  dissents :  The  majority  of  the  mem- 
bers of  the  Commission  have  held  that  complainant  failed  to 
produce  evidence  suflBcient  to  prove  unreasonable  respondent's 
rule  requiring  cars  used  for  shipments  of  cordwood,  slab  wood, 
mill  wood,  etc.,  to  be  loaded  to  the  full  cubical  capacity  of  the 
car  furnished  by  the  carrier,  even  though  the  shipper  orders 
cars  of  much  smaller  capacity.  This  conclusion,  in  which  I  am 
unable  to  agree,  was  based  upon  the  assumption  that  the  testi- 
mony failed  to  show  more  than  two  or  three  instances  wherein 
the  carrier  furnished  materially  larger  cars  than  were  ordered. 
The  writer  has  carefully  studied  and  considered  the  testimony 
introduced  in  this  proceeding,  and  is  convinced  that  this  assump- 
tion is  not  correct.  To  quote  excerpts  from  such  testimony 
would  not  convey  a  full  or  comprehensive  understanding  of  the 
effect  of  the  testimony  received.  Particularly  is  this  true  in  the 
present  case,  because  some  of  the  witnesses  failed  to  clearly  indi- 
cate whether  they  were  referring  to  wood-rack  cars  or  to  box  cars, 
or  to  distinguish  between  complai/rUs  and  instances  which  might 
be  causes  for  complaints.  It  is  true  that  the  testimony  discloses 
but  two  or  three  specific  complaints  arising  out  of  the  applica- 
tion of  the  tariff  provisions  complained  of.  However,  a  careful 
study  of  the  testimony  has  convinced  me  that,  although  the  wit- 
nesses who  testified  had  actual  knowledge  of  only  a  limited 
number  of  specific  complaints,  many  shipments  have  been  made 
wherein  the  shippers  ordered  small  cars,  were  furnished 
materially  larger  cars  by  the  carriers  for  their  own  convenience, 
and  were  charged  freight  computed  upon  the  basis  of  the  cubical 
capacity  of  the  cars  furnished,  which  was  materially  greater  than 
the  cubical  equivalent  of  the  wood  shipped;  also  that  many  ship- 
ments have  been  made  where  the  shippers  have  loaded  to  full 
capacity  cars  materially  larger  than  ordered,  and  have  suffered 
inconvenience  and  extra  expense  in  handling  such  shipments  to 
avoid  losing  the  freight  charges  for  sevwral  cords  more  than  nec- 
essary to  fill  the  particular  orders  covered  by  such  shipments. 

Mr.  Robert  Lee  Irving,  a  witness  from  whose  testimony  the 
majority  decision  quotes  liberally,  testified : 

Q.  So  that,  in  other  words,  if  you  ship  15  cords  to  that  par- 

P.U.R.1917C. 
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ticular  oonsumer,  and  they  fumidi  you  a  20-cord  car,  you  would 
be  obliged  to  pay  the  additional  5  cords  that  was  not  hauled  ? 

A.  Yes,  we  often  have  to  pay  that  excess  freight  on  it. 

This  direct  and  positive  statement  was  neither  modified  in  any 
respect  nor  contradicted  by  responient 

The  testimony  shows  that  the  wood  dealers  make  a  practice  of 
purchasing  timber  from  tracts  of  land  of  various  sizes,  having 
the  timber  cut  into  wood  and  shipped  on  their  orders ;  that  when 
completing  the  shipment  of  the  wood  cut  from  one  of  these  tracts 
a  small  carload  frequently  remains  to  be  forwarded,  and  that,  if 
the  shipper  cannot  secure  a  car  of  suitable  capacity  for  such 
shipment,  or  be  protected  by  the  general  rule  relating  to  "lieu 
cars,"  freight  on  from  1  to  8  or  9  cords  of  wood  in  excess  of  the 
quantity  actually  shipped  must  be  paid.  The  testimony  shows, 
also;  that  it  has  been  the  practice  of  wood  dealers  on  receiving 
an  order  for  a  specific  number  of  cords  of  wood  to  be  delivered 
at  a  point  in  the  city  at  a  considerable  distance  from  their  yards, 
to  ship  a  carload  of  wood  to  the  team  track  most  convenient  to 
the  point  of  delivery,  deliver  the  quantity  ordered,  and  haul  the 
balance  of  the  wood  in  the  car  it,  their  yards,  at  an  additional 
cost  of  about  50  cents  per  cord,  to  avoid  paying  freight  on  several 
cords  of  wood  more  than  desired  by  the  purchaser  under  the  rule 
complained  of.  An  interpretation  of  the  testimony  in  this  case 
which  leads  to  the  conclusion  that,  because  witnesses  who  testi- 
fied had  knowledge  of  only  two  or  three  specific  complaints,  no 
reason  exists  for  condemning  the  tariff  provisions  complained  of, 
is,  in  my  opinion,  too  narrow  to  satisfy  the  demands  of  justice. 

The  small  amounts  involved  in  particular  shipments  wherein 
the  dealer  or  consumer  may  be  required  to  pay  excess  freight  or 
handle  particular  shipments  at. an  otherwise  unnecessarily  in- 
creased cost,  undoubtedly  discourages  complaints  concerning  par- 
ticular shipments,  but  when,  as  disclosed  by  the  record  in  this 
case,  shippers  "often  have  to  pay  that  excess  freight,''  and  fre- 
quently have  to  handle  wood  shipments  in  a  manner  inconvenient 
and  unnecessarily  expensive,  there  comes  a  time  when  the  ship- 
pers feel  that  they  must  attack  the  reasonableness  of  the  rule 
responsible  for  these  excess  payments  of  frei^t  and  inconvenient 

methods  of  handling  wood.     The  result  is  the  formal  complaint 
P.U.R.1917C. 
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filed  in  this  case  challengliig  the  reasonableness  of  the  tariff  pro- 
visions under  consideration  here.  In  fact,  complaints  against 
paying  the  excess  freight  in  individual  instances  would  accom- 
plish nothing-  imtil  the  reasonableness  of  the  tariff  provisions 
requiring  such  payments  is  challenged  in  a  formal  complaint. 
As  long  as  the  tariff  provisions  remain  unchallenged  and  un- 
changed, the  carriers  cannot  lawfully  refund  collections  of  such 
excess  freight;  neither  is  the  Commission  authorized  to  order 
refunds  thereof. 

Respondent  contended  at  the  hearing  that  the  evidence  intro- 
duced failed  to  show  that  the  rule  complained  of  has  worked  a 
hardship  on  the  shippers,  because  but  two  or  three  complaints 
concerning  particular  shipments  were  known  to  the  witnesses 
who  testified,  and  took  the  position  that  the  carriers  endeavored 
to  furnish  the  size  of  equipment  ordered.  If  the  carriers  have 
endeavored  to  furnish  the  size  of  equipment  ordered,  and  have 
succeeded  to  the  extent  that  but  few  complaints  have  been  made, 
such  endeavor  and  result,  if  made  and  accomplished  in  the  past, 
clearly  show  that  no  injustice  would  resiilt  to  the  carriers,  if  such 
practice  be  made  the  rule,  for  the  reason  that,  if  respondent's 
position  is  correct,  such  rule  would  go  no  further  than  to  con- 
firm an  existing  practi(?e  which  the  carriers  have  found  to  be 
practicable,  and  not  burdensome.  This  action  would  relieve  the 
shippers  of  the  necessity  of  paying  the  so-called  excess  freight 
in  those  instances,  which  respondent  contends  are  few  in  number, 
where  the  conditions  are  such  that  only  a  limited  quantity  of 
wood  may  be  shipped.  On  the  other  hand,  if,  contrary  to  re- 
spondent's contention,  there  are  many  instances  in  which  par- 
ticular orders  or  conditions  require  the  shipment  of  a  limited 
number  of  cords  of  wood,  then  the  rule  complained  of  is  mani- 
festly unjust  to  shippers,  and,  unless  absolutely  necessary,  is  un- 
reasonable. 

Respondent's  defense  of  the  rule  complained  of  is  based  upon 
the  statement  of  Mr.  F.  D.  Burroughs,  who,  representing  the 
defendant  at  the  hearing,  testified  in  part  as  follows: 

"A  change  in  this  tariff  was  made  after  we  had  been  operating 
for  four  or  five  years — I  think  it  originally  took  effect  in  1914, 
and  it  grew  out  of  the  misuse  of  our  equipment,  not  so  much  by 
the  cordwood  shippers  as  by  the  miU-wood  shippers.  The  cir- 
P.U.R.1917C. 
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cumstances  were  these;  Under  the  previous  ruling  the  alterna- 
tive or  lieu  car,  lieu,  as  we  call  it,  which  is  carried  in  our  Rules 
and  Emulations  Circular,  Washington  Public  Service  Commis- 
sion No.  86,  it  was  found  to  be  common  practice  by  several  of 
the  shippers  of  m41l  wood  who  had  knowledge  of  the  average 
equipment  of  the  railway  to  order  the  small  cars  with  the  prac- 
tical certainty  in  their  minds  that  they  woxdd  have  furnished  a 
car  of  greater  capacity  and  in  which  they  could  more  convenient- 
ly load  the  full  number  of  cords  of  the  size  of  the  car  ordered. 
The  result  of  that  was  that  we  were  furnishing  large  cars  and 
obtaining  revenue  only  of  the  small  cars." 

From  the  above  quotation  it  appears  that  the  reason  why  re- 
spondent changed  its  tariff  and  published  the  exception  to  the 
general  rule,  doing  away  with  the  lieu-car  practice,  was  that 
shippers  of  mill  wood,  who  had  knowledge  of  the  average  equip- 
ment of  respondent,  took  advantage  thereof  and  ordered  small 
cars,  expecting  to  receive  cars  of  greater  capacity,  in  which  they 
could  more  conveniently  load  the  number  of  cords  corresponding 
to  the  size  of  the  car  ordered.  If  the  change  referred  to,  which 
took  effect  in  1914,  and  is  the  subject  of  this  inquiry,  has  re- 
sulted in  inconvenience  and  otherwise  unnecessary  expense  and 
the  frequent  payment  of  so-called  excess  freight  charges,  it  must 
be  shown  that  it  was  necessary  to  do  away  with  the  lieu-car  privi- 
lege in  order  to  prevent  the  misuse  of  equipment  cited  by  Mr. 
Burroughs,  before  such  change  can  be  sustained  as  reasonable. 
In  other  words,  the  lieu-car  privilege  having  be©tt  for  a  number 
of  years  provided  for  by  rule,  as  stated  by  Mr.  Burroughs,  the 
carriers  having  changed  that  rule  for  the  purpose  of  preventing 
certain  misuse  of  equipment,  and  it  appearing  from  the  evidence 
that  the  change  made  by  the  carriers  resulted  in  inconvenience, 
otherwise  unnecessary  expense  to  shippers,  and  the  frequent 
payment  of  so-called  excess  freight,  it  should  be  held  that  the 
rule  as  modified  by  the  carriers  is  unreasonable,  vnless  the  evi- 
dence Aows  thai  it  is  impracticable  to  prevent  the  alleged  misuse 
of  equipment  without  doing  away  with  the  lieu-oar  practice. 

No  effort  was  made  by  respondent  to  show  that  it  is  imprac- 
ticable to  prevent  misuse  of  equijmient  by  mill-wood  shippers 
without  destroying  the  lieu-car  practica 

Mr.  Burroughs  testified:    "It  was  held  that,  in  the  method  of 
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handling  wood,  cordwood  and  mill  wood,  no  injustice  wotUd  be 
dealt  to  Mppers  if  they  were  required  to  load  full  whatever  car 
was  fumlBhed." 

The  respondent  simply  assumed  that  "no  injustice  would  be 
dealt  to  shippers"  by  canceling  the  lieu-car  rule,  and  therefore 
made  no  attempt  to  frame  a  tariff  provision  which  would  prevent 
the  misuse  of  equipment  and  preserve  the  general  rule. 

Respondent's  witness  made  the  general  statement  that  misuse 
of  equipment  was  practised  by  mill-wood  shippers.  Not  a  single 
instance  of  misuse  of  equipment  was  cited.  None  of  the  condi- 
tions or  circumstances  affecting  ship^lents  of  mill  wood  was 
mentioned  or  described  by  any  of  the  witnesses.  No  evidence 
which  would  enable  the  Commission  to  find  whether  or  not  it  is 
practicable  to  prevent  misuse  of  equipment  and  preserve  the 
lieu-car  practice  was  offered.  The  record  does  not  disclose  as 
much  as  an  assertion  that  misuse  of  equipment  cannot  be  prevent- 
ed without  doing  away  with  the  lieu-car  practice.  Respondent 
does  not  attempt  to  justify  the  discontinuance  of  the  lieu-car 
practice  upon  any  such  grounds.  Its  contention  was  that  "no 
injustice  would  be  dealt  to  shippers  if  they  were  required  to 
load  full  whatever  car  was  furnished." 

I  believe  that  the  reasonableness  of  the  rule  shotdd  be  deter- 
mined. The  findings  made  by  the  Commission  do  not  determine 
whether  the  rule  is  reasonable  or  unreasonable;  it  determined 
nothing  further  than  that  complainant  failed  to  show  many  com- 
plaints against  the  rule,  and  therefore  failed  to  show  that  the 
rule  is  unreasonable. 

In  order  that  the  question  may  be  finally  settled,  the  case 
should  be  reopened  for  the  purpose  of  securing  evidence  sufficient 
to  enable  the  Commission  to  determine  whether  or  not  it  is  neces- 
sary to  discontinue  the  lieu-car  practice  to  prevent  misuse  of 
equipment,  and  thereupon  the  reasonableness  of  the  rule  should 
be  determined. 

Dated  at  Olympia,  Washington,  this  9fh  day  of  February, 

1917. 
P.U.R.1917a 
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1IVB8T  VIRGINIA  P17BUC  SBRVIGB  COMMISSION* 

RE  MONTGOMEBY  GAS  COMPANY, 
[Case  No.  610.] 

Return  ^Natural  gas  ^  Right  to  high  return. 

1.  A  natural  gas  utility  ie  entitled  to  a  relatively  high  rate  of  Su- 
come  on  the  value  of  its  property  because  of  the  hazard  and  rapid  de> 
preciation. 

Return  ^Operating  expense  —  Cost  of  driUing  natural  gas  weUs. 

2.  The  cost  of  well  drilling  is  not  a  proper  operating  expense  of  a 
natural  gas  company. 

Return  ^  Operating  expense  —  Interest, 

3.  Interest  should  not  be  included  in  an  estimate  of  operating  ex- 
penses where  the  fund  on  which  it  accrues  is  included  in  the  value  of 
the  property  on  which  the  rates  are  based. 

Return  ^  Operating  expenses '■^  Office  expense, 

4.  The  sum  of  $500,  rather  than  $670.40,  is  an  ampk  annual  allow- 
ance for  "office  expenses"  where  the  utility  reports  the  expense  for  the 
first  eleven  months  of  the  year  as  being  only  $366.29. 

Return  ^Natural  gas  ^Amount. 

5.  A  natural  gas  utility  is  entitled  to  a  return  of  15  per  cent,  in- 
cluding depreciation. 

Paifment  —  Discount  for  prompt  payment  —  Amottnt, 

6.  A  natural  gas  rate  subject  to  a  prompt-payment  discount  of  2: 
cents  per  M  cubic  feet  was  preferred  to  a  higher  rate  subject  to  a  dis- 
count of  5  cents  which  would  make  the  same  net  charge. 

Rates  —  Increase  —  Vntfot*mity  of  —  Discrimination, 

7.  A  contract  with  consumers  in  one  town  fixing  rates  does  not  pre- 
vent a  natural  gas  company  from  making  an  increase  b^ond  that  rate 
in  its  uniform  rate  in  all  towns,  where  not  to  permit  the  increase  in  the 
one  town  would  result  in  discrimination  by  reason  of  the  fact  that  there 
is  no  difference  in  the  cost  of  supplying  the  consumers  in  the  diflTerent 
towns. 

[February  28^  1917.] 

Application  of  the  Montgomery  Gas  Company  for  permis- 
sion to  increase  rates  for  natural  gas ;  granted.  The  value  of  the 
property,  as  a  going  concern,  for  rate-making  purposes  was 
fixed  at  $135,000,  taking  into  consideration  the  capital  invested,, 
capitalization,  price  paid  for  stock,  depreciation  of  the  property, 
leaseholds,  and  all  other  elements  of  value. 

Appearances:  L.  Burke  O'lN'eal  for  petitioner;  and  V.  L» 
Black  for  protestants,  town  of  Pratt  and  citizens. 
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Morgan,  Chairman :  The  Montgomery  Gas  Company,  a  West 
Virginia  corporation  duly  organized  and  engaged  in  the  business 
of  supplying  gas  to  the  citizens  of  the  towns  of  Boomer^  Hare- 
wood,  London,  Handley,  Pratt,  Hansford,  Riverside,  Longacre, 
Montgomery,  Smithers,  and  Canneltcoi,  located  in  the  coimties 
of  Fayette  and  Kanawha,  filed  its  petition  with  the  Commission 
on  November  13,  1916,  asking  for  permission  and  authority  to 
increase  its  rates  and  charges  for  gas  from  17  cents  per  M  cubic 
feet  subject  to  a  discount  of  2  cents  per  M  cubic  feet  if  paid  by 
the  10th  of  the  following  month,  to  25  cents  per  M  cubic  feet 
subject  to  a  discount  of  5  cents  per  M  cubic  feet  if  paid  by  the 
10th  of  the  following  month,  alleging  among  other  things  that 
its  customers  were  scattered  over  a  large  territory,  making  it 
expensive  to  operate  its  plant,  that  its  supply  of  gas  was  rapidly 
being  depleted,  and  that  it  was  not  receiving  a  sufficient  return 
on  the  amount  of  its  investment. 

An  order  was  entered  by  the  Commission  on  said  13th  day  of 
November,  1916,  requiring  petitioner  to  publish  notice  of  its 
application  once  each  week  for  four  successive  weeks  in  two  news- 
papers of  opposite  politics  and  of  general  circulation  in  the  coun- 
ties of  Fayette  and  Kanawha,  and  to  post  a  copy  of  the  order 
and  of  said  proposed  rates  in  a  conspicuous  place  in  each  of  the 
towns  to  be  affected  for  a  like  period,  and  granting  any  person 
interested  the  right  to  file  objections  to  said  petition  before  the 
Commission  on  or  before  the  20th  day  of  December,  1916,  on 
which  date  the  matters  arising  in  said  petition  were  set  down  for 
hearing  by  the  Commission. 

On  December  20,  1916,  a  remonstrance  was  filed  by  J.  C. 
Montgomery,  a  resident  of  Montgomery,  West  Virginia,  pro- 
testing against  the  proposed  increase  in  rates,  alleging  among 
other  things  that,  if  the  increase  applied  for  were  granted,  the 
rates  would  be  prohibitive  in  many  instances,  and  that  some 
time  ago  an  application  for  franchise  was  made  to  the  town  of 
Mcmtgomery  by  another  gas  company,  and  that,  while  said  ap- 
plication was  pending  before  the  council,  petitioner  voluntarily 
reduced  its  rates,  thereby  defeating  said  application  and  securing 
a  monopoly  of  the  gas  business  in  said  town.  Protests  against 
said  proposed  increase  in  rates,  signed  by  a  large  nimiber  of  the 
citizens  of  Montgomery  and  Handley,  were  filed  with  the  Com- 
mission, and  a 'similar  protest  was  filed  by  the  town  of  Pratt. 
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A  hearing  was  had  and  evidence  introduced  before  the  Com- 
mission in  said  case  on  December  20  and  27,  1916.  Briefs  were 
afterwards  filed  by  counsel,  and  the  case  submitted  on  February 
1,  1917. 

The  petitioner,  Montgomery  Gas  Company,  b^an  operation 
in  the  fall  of  1910.  The  par  value  of  its  capital  stock  was  $150,- 
000,  of  which  $32,500  only  has  been  paid  in.  It  has  about  56 
miles  of  pipe  line,  supplying  between  1,100  and  1,200  customers 
in  the  towns  mentioned,  located  on  a  stretch  of  territory  about 
15  miles  in  length.  It  has  about  1,400  acres  of  territory  under 
lease,  which  is  practically  all  that  is  available.  Until  about 
fifteen  months  ago,  it  was  charging  20  cents  per  M  cubic  feet 
net  for  gas,  when  it  was  compelled  to  reduce  the  price  to  15 
cents  per  M  cubic  feet  net  in  order  to  prevent  its  customers  from 
going  to  a  new  competing  company  which  was  then  endeavoring 
to  enter  the  field. 

Mr.  Burgess,  general  manager  of  the  company,  filed  with  the 
Commission  a  statement  showing  the  total  amount  expended  by 
the  company  for  all  purposes  to  January  1,  1916,  and  the  total 
receipts  for  gas  for  the  same  period;  also  a  similar  statement 
for  the  first  eleven  months  of  the  year  1916 ;  which  said  state- 
ments are  in  the  words  and  figures  following: 

'      Total  Expenditures  Jan.  1,  1911  to  Jan.  1,  1916. 

WeU  driUing $16,277.89 

Pipe  line  material 67,942.85 

Labor    21,903.71 

Team  work  1,477.12 

OflSce   fixtures    847.63 

$  97,^»M 

Expenses    14,362.26 

Taxes    4,360.66 

Lease  rent 3,223.46 

Insurance    100.00 

Office   rent    1,465.35 

Royalty    5,156.21 

Salaries    25,191.75 

Right  of  way   315.75 

Interest    7,450.12        61,616.65 

$169,664.11 

Gas  receipts   $160,519J1 

1916  Expenditures  for  11  Months — Not.  30. 

Pipe  line  and  supplies $19,405.61 

Gas  well  No.  6 5,265.47 

Equipment 1,563.10 

Meters    1,282.50 

Real  estate   800.00 

Office  fixtures  26.00 

Pipe-line'pay  roll 8,776.66 

MJllMf 
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OfBoe  expense  $366^ 

Traveling  213.28 

Salaries    4,180.00 

Interest   1,501.91 

Lease    rent    1,403.61 

Postage 110.64 

Insurance 6.00 

Sundries     .50 

Right  of  way  167.50 

Operating  expense 2,055.48 

Legal  expense  95.00 

$10,100.21 

Gas  receipts $25,719.65 

Since  the  submission  of  the  case,  on  the  request  of  the  Com- 
mission, Mr.  Burgess  has  filed  an  itemized  statement  of  receipts 
and  expenditures  for  the  full  year  1916,  as  follows: 

Receipts  and  Expenditures  for  the  Year  1916  of  the  Montgomery  Gas 

Ck>mpan7. 

Total  Gas  Receipts |27»842.53 

Bmpensea : 

Office   expense    $   670.40 

Traveling  expense  316.38 

Salaries   4,970.00 

Interest    1,650.10 

Lease  and  royalty  I,92i;i3 

Postage    110.86 

Insurance    6.00 

Office  rent  203.00 

Right  of  way  205.58 

Tax   for   1916    1,900.64 

Operating  expense 1,556.60 

Legal  expense 172.20 

Equipment 568.24 

Well  drilling   (contract)    2,968.80 

$17,220.02 

LefiB    8%    depreciation    on    $136,111.87, 

cost  of  line  and  wells   10,888.94        28,108.96 

Net  loss $     266.43 

The  company  has  declared  dividends  to  date  aggregating  $20,- 
997,  and  its  outstanding  indebtedness  is  approximately  $33,000. 
Aside  from  the  $32,500  paid  in  by  the  stockholders,  and  the  $38,- 
000  borrowed  capital,  the  plant  has  been  built  up  out  of  earnings. 
The  stock  of  the  company  is  held  by  approximately  126  stock- 
holders, many  of  whom  paid  from  60  to  100  per  cent  of  its  par 
value  for  the  said  stock.  Its  property  was  returned  to  the  board 
of  public  works  for  taxes  for  1916  at  $150,000.  It  appears  from 
the  statements  filed  in  the  case  that  there  has  been  invested  in  the 
plant  and  charged  to  capital  or  investment  account  about  $135,- 
000,  all  drilling  esqpense  being  charged  to  said  account  No 
allowance  for  depreciation  has  been  made.  In  the  inventory  and 
P.U.R.1917C. 
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statement  of  accounts  made  by  E.  G.  Grace,  accountant,  filed 
with  the  evidence  of  Mr.  Burgess,  the  value  of  the  company's 
property  is  fixed  at  approximately  $264,000.  In  this  valuation, 
however,  is  included  an  item  of  $124,794  for  leaseholds.  The 
company  has  six  producing  wells,  most  of  them  rapidly  declining 
in  production. 

The  difficult  question  for  solution  in  a  case  of  this  character 
is  that  of  fixing  a  "fair  value*'  for  the  property  being  used  or 
useful  for  the  benefit  of  the  public.  Taking  into  consideration 
the  capital  invested,  capitalization,  price  paid  for  stock,  deprecia- 
tion of  the  property,  leaseholds,  and  all  other  elements  of  value, 
the  Commission  is  of  opinion  that  a  fair  value  of  said  property 
as  a  going  concern,  for  rate-making  purposes;  should  be  fixed 
at  and  is,  about  $135,000. 

Do  the  existing  rates  yield  a  fair  return  to  the  stockholders, 
after  the  payment  of  operating  expenses  and  taxes,  on  this  valua- 
tion? 

[1]  It  is  generally  recognized  that,  owing  to  the  hazardoud- 
ness  of  the  business  and  rapid  depreciation  of  the  property, 
utilities  engaged  in  the  natural  gas  business  are  entitled  to  a 
higher  rate  of  income  on  the  value  of  their  property  than  those 
utilities  the  substance  of  the  property  of  which  is  not  being  con- 
stantly exhausted. 

[2-6]  From  the  statement  of  expenses  for  the  year  1916  filed 
by  Mr.  Burgess,  it  would  appear  that  it  cost  the  company  $17,- 
220.02  to  operate  its  plant  There  is  included  in  this  amount, 
however,  the  following  items,  which  are  not  proper  charges,  viz.: 
''Well  drilling  (contract)  $2,968.80,"  "interest,  $1,650.10," 
''equipment,  $568.24,"  and  the  oflSce  expense  for  the  first  eleven 
months  of  the  year  being  only  $366.29,  it  would  appear  that  the 
item  "$670.40"  for  "office  expwises"  for  the  whole  year  is  too 
large,  and  that  $500  ought  to  be  ample  for  this  purpose.  The 
itefok  oi  interest  should  not  be  included,  because  the  fund  on 
which  it  accrues  is  included  in  the  value  of  the  property  on  which 
the  rates  are  baaed.  With  these  cotrrections,  the  expenses  of  said 
company  for  the  year  1916  properly  chargeable  to  operation  were 
$11,862.48 ;  the  total  receipts  for  said  period  were  $27,843.63, 
leaving  a  return  of  $15,980.05  to  cover  depreciation  reserve  and 
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net  income  to  the  stoc^olders,  which  is  not,  in  Uie  opinion  of 
the  Commission,  a  sufficient  return. 

It  appears  from  the  evidence  that  the  Montgomery  Light, 
Water,  &  Improvement  Company  and  the  Ice  &  Bottling  Com- 
pany are  to  discontinue  use  of  gas  in  the  immediate  future,  which 
will  reduce  the  income  of  petitioner  from  $200  to  $400  per 
month,  or  upwards  of  $3,000  per  annum.  An  increase  in  rates 
is  always  followed  by  a  loss  of  consumers,  so  there  will  still  be  a 
further  reduction  from  this  cause;  therefore,  if  the  increase  to 
20  cents  per  M  cubic  feet  net  asked  for  is  allowed,  it  is  fair  to 
assume  that  the  annual  income  derived  by  said  company  will  not 
exceed  $32,000,  or  about  15  per  cent  on  the  fair  value  of  the 
property.  Considering  the  rapid  depreciation  of  the  property 
and  the  hazardousness  of  the  business,  the  Commission  is  of 
opinion  that  petitioner  is  entitled  to  receive  such  a  rate  of  re- 
turn, and  that  same  is  just  and  reasonable. 

[6]  The  Commission  is  further  of  the  opinion  that  the  do- 
mestic rate  should  be  22  cents  per  M  cubic  feet,  subject  to  a 
discount  of  2  cents  per  M  cubic  feet  if  paid  before  the  10th  of 
the  following  month,  instead  of  25  cents  per  M  cubic  feet,  subject 
to  a  discount  of  5  cents,  as  requested  by  petitioner. 

[7]  There  is  serious  objection  on  the  part  of  the  citizens  of 
Pratt  to  the  granting  of  the  request  of  petitioner,  for  the  reason 
that  the  company  entered  into  a  contract  with  the  consumers  in 
1915  to  furnish  them  with  gas  for  a  period  of  five  years  and  so 
long  thereafter  as  they  might  be  offered  gas  by  a  competitor  at 
the  rate  of  15  cents  per  M  cubic  feet. 

There  is  no  question  as  to  the  legal  right  of  the  Commission, 
in  establishing  rates  for  a  utility,  to  ignore  contracts  of  the  char- 
acter mentioned.  This  proposition  is  conceded  by  emmsel  for 
protestants.  We  are  of  the  opinion  that,  before  a  utility  should 
be  permitted  to  violate  its  solemn  contract,  it  should  clearly  ap- 
j>ear  that  the  enforcement  thereof  would  either  be  unconscion- 
able or  result  in  an  unjust  discrimination ;  and  if  the  application 
for  a  change  of  rates  in  this  case  affected  the  citizens  of  Pratt 
alone,  the  request  for  an  increase  in  rates  would  be  denied ;  but, 
as  it  appears  from  all  the  facts  and  circumstances  in  the  case  that 
the  petitioner  is  entitled  to  an  increase  in  rates;  to  permit  said 
increase  as  to  the  balance  of  its  consumers  and  deny  its  request 
P.U.R.19170.  69 
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as  to  the  citizens  of  Pratt  would  result  in  an  unjust  discrimina- 
tion in  favor  of  the  citizens  of  Pratt,  because  the  cost  of  supply- 
ing its  consumers  at  Pratt  is  as  great  as  that  of  su^^ljing  its 
other  consumers.  What  has  been  stated  relative  to  the  conditions 
at  Pratt  applies  with  equal  force  to  the  town  of  Montgomery. 

Therefore  the  Commission  is  of  opinion  to  and  dotJi  hereby 
grant  petitioner  the  right  to  put  into  effect,  as  of  the  1st  day  of 
March,  1917,  domestic  rates  of  22  oents  per  M  cubic  feet  sub- 
ject to  a  discount  of  2  cents  per  M  cubic  feet  if  paid  by  the 
10th  of  the  following  month. 

Commissioner  Eider  concurs,  and  Commissioner  Northcott 
took  no  part  in  the  consideration  and  decision  of  this  case. 


CALIFORNIA  RAIIiROAD  COBCMISSION. 

BE  SAN  JOSE  SAILBOADS  ct  al. 

[Decision  No.  3976;  Application  No.  2702.] 

Intercorpt^rate  relations  —  Jurisdictiim  of  Commiasion  ~  Rurehaae  of 
securities  of  subsidiary. 

Authorization  from  California  Commission  is  not  necessary  for 
the  purchase  by  a  parent  company  of  the  bonds  of  its  subsidiaries. 

[January  4,  1917.] 

Application  of  the  San  Jose  Railroads  and  Southern  Pacific 
Company  for  authority  to  purchase  bonds ;  order  dismissed. 
Appearance :  Guy  Shoup  for  applicant. 

Loveland,  Commissioner :  In  this  matter,  San  Jose  Eailroads 
applies  to  this  Commission  for  authority  to  purchase  $50,000  of 
San  JosS  &  Alum  Sock  Kailway  6  per  cent  bonds,  and  $200,000 
of  San  Jose  &  Santa  Clara  Railroad  Company  6  per  cent  bonds ; 
all  of  said  bonds  having  matured  January  3, 1913,  and  now  being 
held  by  Southern  Pacific  Company.  San  Jose  Railroads  also 
ask  for  authority  to  refund  said  $250,000  of  bonds  by  the  issue 
to  Southern  Pacific  of  $250,000  of  San  Jose  &  Santa  Clara 
County  Railroad  Company  forty-year  4J  per  cent  gold  bonds. 

At  the  hearing,  the  applicant  withdrew  the  request  for  au- 
thority to  issue  the  $250,000  of  San  Jose  &  Santa  Clara  County 
P.U.R.1917C.  .  J 
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Bailroad  Company  bonds,  stating  that  the  matter  would  be  rep- 
resented when  full  information  was  at  hand  as  to  the  price  at 
which  the  bonds  were  to  be  issued. 

This  leaves,  therefore,  merely  the  request  of  San  Jose  Rail- 
roads to  purchase  bonds  of  San  Jose  &  Alum  Eock  Railway  and 
San  Jose  &  Santa  Clara  Railroad  Company,  its  subsidiaries.  An 
authorization  from  the  Commission  is  not  necessary  for  this  pur- 
chase, and  the  matter  will,  therefore,  be  dismissed. 


OAIilFORNIA  RAIIiROAB  COMMISSION, 

CITY  OF  ALHAMBRA 

V. 

PACIFIC  TELEPHONE  &  TELEGRAPH  COMPANY. 

[Decision  No.  4095;  Case  No.  SS4.] 

Parties  ^Municipalitp'-' Complaint  against  discriminatian  in  tele^ 
phone  rates  ^  Localities, 

1.  A  municipality  le  a  proper  party  complainant  against  alleged 
discrimination  in  charging  higher  telephone  rates  for  interezchange 
service  to  a  near-by  ci^  than  is  charged  for  such  service  in  other  lo- 
calities. 

JPisorim^ination  ^Rates'"  Localities '"Telephone  interexchange  serV' 
ice. 

2.  A  community  enjoying  lower  telephone  rates  for  local  service 
than  that  charged  neighboring  towns,  varying  in  amount  for  different 
classes  of  service  from  25  cents  to  75  cents  a  month,  is  not  in  a  position 
to  urge  unjust  discrimination  on  account  of  a  10-cent  toll  charge  on 
messages  to  a  near-by  city,  when  the  towns  paying  higher  local  rates 
are  given  limited  free  service  thereto,  since  the  conditionB  are  not  fairly 
comparable. 

[February  10,  1017.] 

Complaint  alleging  discrimination  in  telephone  rates  between 
localities;  dismissed. 

Appearances:  Alfred  Barstow,  City  Attorney,  for  complain- 
ant; James  T.  Shaw  and  Mott  &  Dillon  for  defendant 

Thelen  and  Gordon,  Commissioners :  The  city  of  Alhambra, 
a  municipal  corporation  of  Los  Angeles  county,  makes  com- 
plaint that  the  Pacific  Telephone  &  Telegraph  Company,  here- 
inafter referred  to  as  the  Pacific  company,  defendant  herein,  dis- 
P.U.R.1917C. 
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criminates  against  the  city  of  Alhambra  in  the  matter  of  the 
rates  for  telephone  service  between  Alhambra  and  Los  Angeles. 

The  burden  of  the  complaint  is  that  the  defendant  imposes  a 
charge  of  10  cents  for  each  telephone  message  between  its  local 
exchanges  in  Alhambra  and  Los  Angeles,  in  both  directions, 
whereas  no  charge  is  made  for  telephone  messages  from  defend- 
ant's exchange  in  Los  Angeles  to  its  exchanges  in  Glendale  and 
Burbank,  while,  on  the  other  hand,  defendant's  telephone  sub- 
scribers in  Glendale  and  Burbank  are  permitted  sixty  calls,  with- 
out additional  compensation,  for  individual  line  service,  both 
business  and  residence,  and  fifty  calls  without  additional  com- 
pensation, for  two-party  line,  both  business  and  residence,  and 
ten-party  suburban  service.  Calls  from  defendant's  exchanges 
in  Glendale  and  Burbank  to  Los  Angeles  in  excess  of  the  munber 
of  calls  just  referred  to  are  charged  at  the  rate  of  2  cents  each. 

The  city  of  Alhambra  asks  that  the  alleged  discrimination 
against  the  city  of  Alhambra  and  in  favor  of  the  cities  of  Glen- 
dale aini  Burbank  be  removed  by  directing  the  Pacific  company 
to  accord  to  each  subscriber  of  its  Alhambra  local  exchange  sixty 
calls  per  month  to  Los  Angeles,  without  additional  compensation^ 
and  to  each  subscriber  in  its  Los  Angeles  exchange  unlimited 
•witching  to  the  Alhambra  exchange. 

[1]  The  defendant  made  a  preliminary  motion  to  dismiss  the 
complaint  on  the  ground  that  under  the  Public  Utilities  Act  a 
municipality  cannot  file  a  complaint  against  an  alleged  discrim- 
ination in  public  utility  rates  having  the  character  of  the  dis- 
crimination herein  complained  of.  Reference  to  §§  19  and  26 
of  the  Public  Utilities  Act  convinces  us  that  there  is  no  merit  in 
this  point.  The  Pacific  company's  motion  will  accordingly  be 
dismissed. 

Section  19  of  the  Public  Utilities  Act  pro^des  as  follows :  ^^o 
public  utility  shall,  as  to  rates,  charges,  service,  facilities  or  in 
any  other  respect,  make  or  grant  any  preference  or  advantage  to 
any  corporation  or  person  or  subject  any  corporation  or  person 
to  any  prejudice  or  disadvantage.  No  public  utility  shall  es- 
tablish or  maintain  any  unreasonable  difference  as  to  rates,  char- 
ges, service,  facilities  or  in  any  other  respect,  either  as  between 
localities  or  as  between  classes  of  service.     The  Commission  shall 
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have  the  power  to  determine  any  question  of  fact  arising  under 
this  section/'     [Stat.  Ex  Sess.  1911,  p.  30.] 

It  will  he  ohserved  that  this  section  provides  in  part  that  no 
public  utility  shall  establish  or  maintain  any  unreasonable  dif- 
ference as  to  rates,  charges,  service,  facilities,  or  in  any  other 
respect,  either  as  between  localities  or  as  between  classes  of  serv- 
ice. 

[2]  The  sole  question  in  this  proceeding  is  whether  the  Pacific 
company  has  established  and  maintains  any  unreasonable  differ- 
ence as  to  rates  for  interexchange  service  as  between  the  Al- 
hambra-Los  Angeles  service,  on  the  one  hand,  and  the  Glen- 
dale  and  Burbant-Los  Angeles  service,  on  the  other  hand. 

In  support  of  its  claim  that  unreasonable  discrimination  exr 
ists,  complainant  represents  that  Alhambra  adjoins  Los  Angeles 
mi  the  east  and  that  Olendale  adjoins  Los  Angeles  on  the  north ; 
that  the  population  of  defendant's  Alhambra  exchange  area  is 
15,000,  and  that  the  population  of  defendant's  Glendale  exchange 
area  is  17,000 ;  that  the  population  of  the  city  of  Alhambra  and 
of  the  city  of  Glendale  is  approximately  the  same,  being  in  each 
instance  approximately  10,000;  that  the  number  of  telephone 
stations  in  defendant's  Alhambra  exchange  area  on  January  1, 
1917,  was  1,744  and  the  number  of  defendant's  telephone  sta- 
tions in  defendant's  Glendale  exchange  area  on  the  same  day  was 
2,146 ;  and  that  the  distance  between  defendant's  Alhambra  ex- 
change and  its  Los  Angeles  central  exchange  is  7.1  miles,  and  the 
distance  between  defendant's  Glendale  exchange  and  its  Tx)3 
Angeles  central  exchange  is  6.25  miles.  Complainant  urges  that 
these  facts  show  a  similarity  of  conditions  as  between  the  Al- 
hambra-Los  Angeles  service  on  the  one  hand  and  the  Glendale 
and  Burbank-Los  Angeles  service  on  the  other,  and  urges  that 
the  difference  in  rates  for  telephone  service  between  these  com- 
munities, hereinbefore  referred  to,  constitutes  an  "unreasonable 
discrimination"  between  localities  under  the  provisions  of  §  19 
of  the  Public  Utilities  Act,  and  hence  should  be  removed. 

The  Pacific  company  urges  that  the  telephonic  conditions  as 
between  the  Alhambra-Los  Angeles  situation  and  the  Glendale 
and  Burbank-Los  Angeles  situation  are  historically  different. 

While  defendant  has  had  competition  both  in  Alhambra  and 
in  Glendale,  the  Alhambra  competitor,  during  the  period  of  com- 
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petition,  continuously  charged  10  cents  for  each  telephone  mes- 
sage between  Alhambra  and  Los  Angeles.  '  The  Glendale  com- 
petitor, OR  the  other  hand,  ever  since  the  establishment  of  its  ex- 
change in  Glendale,  in  October,  1904,  has  maintained  unlimited 
service  between  Glendale  and  Los  Angeles.  The  Pacific  com- 
pany, in  so  far  as  Alhambra  is  concerned,  followed  its  competitor 
in  charging  10  cents  for  service  between  Alhambra  and  Los 
Angeles.  In  Glendale,  the  Pacific  company  formerly  gave  a 
suburban  service  feeding  out  of  Los  Angeles.  When  the  Pacific 
company  established  an  exchange  in  Glendale,  it  first  established 
unlimited  service  between  Glendale  and  Los  Angeles,  but  later 
established  the  present  limited  free  switching  between  these  two 
exchanges.  The  defendant's  subscribers  in  Burbank  originally 
received  suburban  service  out  of  the  Glendale  exchange.  When 
the  Burbank  exchange  was  established,  the  Burbank  subscribers 
continued  to  receive,  through  the  Glendale  exchange,  unlimited 
service  between  Burbank  and  Los  Angeles. 

Historically,  the  difference  in  the  rates  for  service  between 
Alhambra  and  Los  Angeles,  on  the  one  hand,  and  Glendale  and 
Burbank  and  Los  Angeles,  on  the  other,  was  due  to  difference  in 
competitive  conditions  in  these  communities. 

The  Pacific  company  urges  that  the  Alhambra  and  the  Glen- 
dale conditions  are  not  comparable  for  the  reason  that  its  local 
exchange  rates  in  these  two  exchanges  are  different  Defendant 
contends  that  the  similarity  of  telephonic  conditions  on  which 
complainants  relies  accordingly  does  not  exist. 

The  Pacific  company's  local  exchange  rates  for  business  sen^- 
ice  and  residence  service  in  Alhambra  are  as  follows : 


Business  Service. 

WM  Set. 

Desk  Set. 

Individual   line    

$2.50 
2.00 
2.00 

$2.50 

Two-nartv   line 

2.25 

Four-party  line - 

2.00 

Residence  Service. 

Individual  line    

$2.00 
1.50 
1.25 

$2.00 

Two-party   line    , 

1.75 

Four-nartv  line   

1.50 

Alhambra  subscribers  of  the  Pacific  c(»npany  have  unlimited 
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service  te  the  EI  Monte  and  Arcadia  exchanges  of  the  Pacific 
company* 

The  Pacific  company's  local  exchange  rates  for  business  serv- 
ice and  residence  service  in  its  Glendale  exchange  are  as  follows : 

Glendale. 
BuaineMS  Bervioe. 


Individual  line  (60  free  calls  to  Lob  Angeles)   . . . 

Two-party  line  (50  free  calls  to  Los  Angeles) 

Suburban  service,  10-party  line  (50  free  calls  to 
Los  Angeles)    


Wall  Set. 


Desk  Set. 


$3.00,  $3.25 

2.50|  2.76 

I 

2.601  2.75 


Hetidenoe  Service, 


Individual  line  (60  free  calls  to  Los  Angeles)   . . . 

Two-party  line  (50  free  calls  to  Los  Angeles) 

Suburban  service,  10-party  line   (60  free  calls  to 
Los  Angeles)    


$2,001  $2.25 

1.50  1.75 

2.60!  2.75 


The  Pacific  company's  Glendale  subscribers  have  unlimited 
service  to  Burbank.  They  pay  2  cents  for  each  call  to  Los 
Angeles  in  excess  of  the  number  of  free  calls  allowed  each  month. 
Los  Angeles  subscribers  of  the  Pacific  company  may  telephone  to 
the  Pacific  company's  Glendale  and  Burbank  subscribers  with- 
out any  additional  compensation,  r^ardless  of  the  number  of 
calls. 

It  will  be  observed  from  the  foregoing  rate  schedules  that  the 
rates  in  Glendale  for  individual  line  business  service  are  50  cents 
higher  than  in  Alhambra  for  a  wall  set  and  75  cents  higher  for  a 
desk  set,  and  that  the  rates  for  two-party  business  service,  for 
both  wall  set  and  desk  set,  are  50  cents  higher  in  Glendale  than 
in  Alhambra.  Furthermore,  the  rate  for  individual  line  resi- 
dence service  is  25  cents  higher  for  desk  set  in  Glendale  than 
in  Alhambra.  Also,  Alhambra  subscribers  may  avail  themselves 
for  four-party  residence  service  at  a  rate  25  cents  per  month  less 
than  two-party  residence  service  in  Glendale,  while  it  is  not 
possible  for  Glendale  subscribers  to  secure  any  four-party  resi- 
dence service.  It  thus  appears  that  in  important  respects  the 
local  exchange  rates  in  Alhambra  are  lower  than  the  local  ex- 
change rates  in  Glendala  Defendant  urges  that  under  these 
conditions  the  Glendale  situation  is  not  fairly  comparable  with 
the  Alhambra  situation. 

Defendant  further  urges  that  Glendale  and  Burbank  are  its 
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only  two  exchangee  which  enjoy  to  any  extent  the  prmlege  of 
free  calls  to  and  from  Los  Angeles. 

The  Pacific  company's  local  exchanges  adjoining  or  near  to  its 
Los  Angeles  exchange,  with  the  mileage  in  each  instance  from 
the  company's  central  Los  Angeles  exchange  and  the  numher  of 
telephone  stations  in  the  local  exchange,  are  as  follows: 


Exchange. 

Mileage 

from 

Los  Angeles. 

Number   of 
Tdephone 
Stations. 

Alhambra    

7.1 

6.25 

9.5 

13.5 

11 
8.5 

19 

10.5 

21 

16.5 

13.25 

14 

14 

19 

1,744 

Glendale 

2,146 

Burbank    

140 

Arcadia 

189 

El  Monte  . .  ^ 

190 

Inglewood    

395 

Long  Beach 

3,275 

Pasadena  

13,600 

San   Pedro    

1,153 

Redondo     

525 

Santa  Monica , 

2,129 

Torrance    

50  to  60 

Van  Nuya  

150 

Wilmington     . . . , 

115 

The  exchange  rates  in  the  Eagle  Rock  exchange,  which  is  not 
mentioned  in  the  foregoing  table,  are  computed  on  a  mileage 
basis  from  Los  Angeles,  and  there  is  no  toll  charge  for  messa^res 
l)etween  the  Los  Angeles  and  the  Eagle  Bock  exchanges. 

Toll  charges  are  in  effect  between  each  of  the  exchanges  in 
the  foregoing  list  and  Los  Angeles,  except  the  Glendale  and  Bur- 
bank  exchanges. 

The  Pacific  company  urges  that,  if  Alhambra^s  request  is  now 
granted,  there  will  be  no  logical  answer  to  requests  from  all  the 
other  local  exchanges  contiguous  to  Los  Angeles  to  receive  simi- 
lar privileges,  resulting  in  an  unjustifiable  diminution  in  the 
Pacific  company's  revenues. 

In  its  exhibit  No.  2  herein,  the  Pacific  company  claims  that 
in  the  year  1915  its  maintenance  and  operating  expenses  and 
depreciation  annuity  for  the  Alhambra  exchange  were  $8,708.78 
in  excess  of  the  operating  revenues  from  the  exchange.  The 
Pacific  company  claims  an  allowance  of  $16,068.59  for  deprecia- 
tion annuity  for  the  Alhambra  exchange,  on  which  claim  it  is 
not  necessary  to  pass  herein.  This  matter,  as  well  as  other  mat- 
ters going  to  the  question  of  just  and  reasonable  local  exchange 
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rates  to  }>e  cbarged  by  the  Pacific  company  in  its  Alhambra 
exchange,  will  be  carefolly  considered  and  will  be  determined 
by  the  Bailroad  Commission  in  application  No.  1870,  The  Pa- 
cific Telephone  &  Telegraph  Company,  in  whidi  proceeding 
the  Raiboad  Commission  will  establish  just  and  reasonable  local 
exchange  rates  to  be  charged  by  the  Pacific  company  in  each  of 
its  local  exchanges  in  tiie  state  of  California. 

In  its  exhibit  No,  1  herein,  the  Pacific  company  shows  that  if 
the  rates  for  business  between  its  Alhambra  and  Los  Angeles 
exchanges  asked  by  complainant  had  been  applicable  for  the  year 
ending  July  20,  1916,  to  the  Pacific  company's  business  be- 
tween its  Alhambra  and  Los  Angeles  exchanges,  the  Pacific  com- 
pany would  have  suffered  a  loss  in  revenue  as  follows: 

Interexchange  messages,  Alhambra  to  Los  Angeles $  6,3S6.S0 

Interexchange  messages,  Los  Angeles  to  Alhambra 9,S5S.66 

Total  loss $16,246.46 

It  is  not  necessary  herein  to  analyze  these  claims  or  the  fur- 
ther claim  made  in  exhibit  No.  4  of  the  Pacific  company  to  the 
effect  that  in  order  to  take  care  of  the  additional  business  which 
would  result  from  the  rates  urged  by  complainant  herein,  it 
would  be  necessary  for  the  Pacific  company  to  expend  in  first 
cost  of  additional  facilities  the  sum  of  $109,538.23.  That  sub- 
stantial losses  would  accrue  to  the  Pacific  company  if  free  switch- 
ing were  installed  between  Alhambra  and  Los  Angeles  to  the 
extent  asked  by  complainant,  and  that  a  considerable  additional 
^  expense  would  be  incurred  by  the  Pacific  company  in  order  to 
take  care  of  the  additional  business  which  would  move  between 
Alhambra  and  Los  Angeles,  is  clear. 

On  tlie  issue  of  discrimination  herein  presented,  we  find  that 
telephonic  conditions,  as  between  the  Alhambra  and  Glendale  ex- 
changes, are  not  comparable,  for  the  reason  that  the  local- 
exchange  rates,  which  must  be  considered  in  connection  with  the 
rates  for  service  between  the  exchange  affected  and  the  Los 
Angeles  exchange  of  the  defendant,  vary  materially  as  between 
Alhambra  and  Glendale.  As  already  shown,  the  local  exchange 
rates  for  business  service  in  Alhambra  are  50  cents,  and  in  one 
case  75  cents,  less  than  the  defendant's  rates  for  the  same  service 
in  Glendale.  Furthermore,  Alhambra  subscribers  of  the  Pacific 
company  desiring  residence  service  may  secure  four-party  resi- 
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dence  service  at  a  rate  of  25  cents  per  month  less  than  the  dieap* 
est  residence  service  of  which  the  Glendale  subscribers  of  the 
Pacific  company  may  avail  themselves.  When  the  Qlendale  sub- 
scriber pays  a  higher  monthly  local  exchange  rate  than  the  Al- 
hambra  subscriber,  he  to  that  extent  pays,  at  least  in  part,  for 
the  greater  privilege  which  he  enjoys  in  connection  with  inter- 
exchange  service  between  Glendale  and  Los  Angeles. 

In  view  of  the  difference  in  local-exchange  rates,  the  Alhambra 
and  the  Glendale  exchanges  cannot  properly  be  compared  on  the 
issue  of  discrimination.  The  complainant  having  selected  the 
Glendale  exchange  for  the  purpose  of  its  comparison,  this  ex- 
change not  being  fairly  comparable  with  the  Alhambra  exchange 
for  the  reasons  stated,  and  the  Pacific  company's  other  local  ex- 
changes in  the  vicinity  of  its  Los  Angeles  exchange  all  paying 
toll  for  messages  to  Los  Angeles  just  as  Alhambra  does,  we  find 
that  complainant  has  not  established  a  case  of  unreasonable  dif- 
ference as  to  rates  and  service^  and  that  the  complaint  herein 
must  be  dismissed. 

Note.— In  McMorran  Mill.  Co.  v.  Chicago,  D.  &  C.  G.  T.  Junc- 
tion R.  Co.  D-1052,  Jan.  9,  1917,  the  Commission  refused  to  make 
an  order  as  to  track  facilities  which  would  necessitate  an  encroach- 
ment on  the  property  of  a  utility  which  was  not  a  party  to  the  pro- 
ceedings, since  such  an  order  would  not  be  binding. 


CONNECTICUT    PVBIilC    UTIMTIES    COMMISSION. 

BE  STANDARDS  FOR  JOINT  WOOD-POLE  LINE  CON- 
STRUCTION. 

[Docket  No.  1447;  Order  D.] 

Wires  and  cables -— Rules  governing  cotistrtiction'— Joint  use  of  poles. 
Rules  governing  the  eonstruction  and  maintenance  of  electric 
wires  on  wood  poles  used  joistly  by  two  or  more  parties  were  adopted 
by  the  Connecticut  Commission  to  be  effective  April  1,  1917. 

[March  1, 1917.] 

Genebal  order  approving  and  establishing  rules  and  specifi- 
cations governing  joint  wood-pole  line  construction. 
P.U.R.1917C. 
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Sy  the  Commissicm:  It  was  stated  by  the  Commission  in 
order  B  of  the  above-^ititled  docket  No.  1447  (note,  foot  of  page 
9)  that  '4t  is  contemplated  that  rules  and  standards  for  joint  use 
of  poles  will  later  be  issued." 

Following  the  adoption  and  issuance  of  said  order  B,  and  upon 
request  of  the  Commission,  the  several  companies  of  the  state  in- 
terested in  pole-line  construction  appointed  a  committee  to  draft 
a  proposed  set  of  rules  and  r^ulations  governing  joint  wood- 
pole  line  construction.  The  committee  thus  appointed  consisted 
of  T.  N.  Bradshaw,  representing  the  Southern  New  England 
Telephone  Company;  C.  M.  Tal^  representing  the  Hartford 
Electric  Light  Company;  K.  E.  Chetwood,  representing  the 
Western  Union  Tel^raph  Company ;  H.  M.  Gould,  representing 
the  Connecticut  Company ;  D.  B.  Neth,  representing  the  United 
Electric  Li^t  &  Water  Company;  J.  F,  Skirrow,  representing 
the  Postal  Tel^raph-Cable  Company,  This  committee,  working 
in  conjunction  with  John  F.  Trumbull  and  Archer  E.  Knowlton, 
engineers  of  the  Commission,  prepared,  and  on  July  21^  1916, 
submitted,  a  proposed  draft  of  rules  and  specifications. 

The  Commission  assigned  the  matter  of  the  adoption  of  said 
rules  and  specifications,  or  such  modification  thereof  as  might  be 
deemed  advisable,  for  a  hearing  on  Thursday,  October  17,  1916, 
which  hearing  was  subsequently  continued  to  October  24,  1916, 
and  of  which  hearings  all  public  service  companies  interested  in 
pole-line  construction  or  affected  hereby,  were  given  due  and  le- 
gal notice. 

Now,  therefore,  after  due  and  legal  notice  and  public  hear- 
ings as  aforesaid,  as  on  file  and  record  in  the  office  of  the  Com- 
mission will  fully  appear,  we  do  hereby  approve,  adopt,  establish, 
and  issue  the  rules  and  specifications  hereto  attached,  marked 
exhibit  D,  and  entitled  "Rules  and  Specifications  Governing 
Joint  Wood-Pole  Line  Construction,"  and  we  do  hereby  require 
and  direct  each  and  every  public  service  company  within  the 
definition  of  §  1  of  chapter  128  of  the  Public  Acts  of  1911,  and 
all  municipalities  over  the  construction  of  whose  electric  distri- 
bution systems  the  Commission  has,  or  may  have,  jurisdiction, 
to  adopt  and  put  said  rules  and  specifications  into  effect  on  and 
after  April  1,  1917,  for  all  construction  and  reconstruction 
wherein  is  involved  the  joint  occupancy  by  two  or  more  parties 
of  wood  poles  supporting  wires  carrying  electrical  energy,  pro- , 
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vided,  however,  that  said  rules  and  specifications  may  be  modi- 
fied by  the  Commission,  as  applicable  to  any  particular  company, 
upon  petition  and  proof  that  it  is  impractical  for  such  company 
imder  its  operating  or  other  conditions  to  comply  fully  with  cer- 
tain designated  provisions  thereof. 

Nothing  in  this  order  establishing  rules  and  specifications  shall 
be  construed  to  be  within  the  penal  provisions  of  said  chapter 
128  of  the  Public  Acts  of  1911.  A  failure,  however,  on  the  part 
of  any  such  public  service  company  to  comply  with  the  rules  and 
specifications  hereby  established  (or  as  the  same  may  hereafter 
be  modified  by  the  Commission)  shall  be  prima  facie  evidence 
against  such  company  that  the  construction  involved  is  not  of  the 
standard  required  by  the  Public  Utilities  Commission  of  the 
State  of  Connecticut 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
order,  together  with  copies  of  the  rules  and  specifications  therein 
referred  to,  be  transmitted  to  each  public  service  company  operat- 
ing in  the  state,  interested  in  the  construction  or  use  of  poles  or 
a  pole  line  supporting  wires  carrying  electrical  energy,  and  to 
every  municipality  owning,  ^operating,  or  maintaining  any  elec- 
tric plant,  by  Henry  F.  Billings,  secretary  of  this  Commission, 
on  or  before  the  26th  day  of  March,  1917. 

Dated  at  Hartford,  Connecticut,  this  1st  day  of  March,  a.  d. 
1917. 

Public  Utilities  Commisnon,  Richard  T.  Higgins,  J.  H.  Hale, 
C.  C.  Elwell. 

EXHIBIT  D. 

RuLBS   AND   Specifications   GovEENiNa   Joint   Wood-Poui 
Line  Construction. 

General. 

Definition. — The  word  "utility"  as  used  in  these  rules  and 
specifications  shall  be  construed  to  mean  any  town,  city,  borough, 
municipal  corporation,  or  department  thereof,  and  any  public 
service  company  as  defined  in  §  1,  chap.  128,  Public  Acts  1911. 

Scope. — The  following  rules  and  specifications  apply  to  elec- 
trical supply  and  communication  lines  where  wood  poles  are  used 
jointly.  They  are  not  intended  as  complete  construction  speci- 
fications, but  are  intended  to  embody  the  requirem^its  which  are 
P.U.R.1917C.  J 
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most  important  from  the  standpoint  of  safety  to  employees  and 
to  the  public  Such  construction  should  follow  accepted  good 
practice  in  all  particulars  not  mentioned  in  the  specifications. 

Application. — The  rules  and  specifications  are  intended  to 
apply  to  all  such  installations  except  as  modified  or  waived  by 
this  Commission,  and  will  be  so  modified  or  waived  in  particular 
cases  whenever  any  rules  or  specifications  are  shown  to  involve 
expense  not  justified  by  the  protection  secured  or  for  any  other 
reason  to  be  impracticable,  or  .whenever  it  is  shown  that  equiv- 
alent or  safer  construction  can  be  more  readily  provided  in  other 
ways. 

The  intent  of  the  rules  and  specifications  will  be  realized  by 
applying  them  in  full  to  all  new  installations^  Teconstruction,« 
and  extensions. 

RvJes. 

Rule  I.  Conflicting  Lines. — Conflicting  pole  lines  shall  be 
avoided  unless  for  any  reason  this  is  impracticable.  Pole  lines 
on  the  opposite  sides  of  a  street  or  highway  shall  not  be  con- 
sidered as  conflicting. 

Rule  II.  Joint  Use. — Overhead  lines  of  two  or  more  utilities 
located  or  to  be  located  on  the  same  side  of  a  street  or  highway 
shall  preferably  be  consolidated,  with  the  following  exception, 
subject  to  the  specifications  hereinafter  given: 

Exception.  These  rules  do  not  require  that  conductors  herein- 
after defined  as  class  A  or  trolley  conductors  of  over  700  volts 
shall  occupy  the  same  poles  with  communication  conductors. 

Rule  III.  Permission  of  Owning  Utility. — Attachments  shall 
not  be  made  to  poles  of  other  utilities  until  permission  has  first 
been  secured  from  such  utilities  or  an  order  issued  by  this  Com- 
mission under  chapter  230  of  the  Public  Acts  of  1911.  Each 
utility  should  have  a  clearly  defined  right  of  occupancy  and  use 
on  said  poles. 

Rxde  IV.  Compensation.-^  (1)  The  right  of  a  utility  to  occupy 
poles  of  another  utility  without  proper  compensation  to  the  oc* 
cupants  thereof  is  not  contemplated  by  these  rules. 

(2)  If  the  utility  intends  to  raise  the  voltage  of  its  conductors, 
on  poles  owned  by  it  and  used  jointly  with  other  utilities,  so  that 
they  will  become  class  A  conductors  or  trolley  conductors  of  over 
700  volts,  or  intends  to  place  such  conductors  on  such  poles,  at 
P.U.R.1917C. 
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least  120  days'  written  notice  of  such  intention  shall  be  giT«n, 
and  proper  compensation  shall  be  made  to  the  other  occupants. 
This  rule  is  not  intended  to  affect  the  terms  of  any  agreement  be- 
tween the  utilities. 

Rvie  Y.  Protection  Pending  Joint  Usage. — Pending  the  es- 
tablishment of  joint  usage,  a  pole  belonging  to  one  utility  shall 
not  be  allowed  to  extend  up  through  the  overhead  conductors  of 
any  other  utility  carried  upon  separate  poles^  imless  sudi  con- 
ductors are  fastened  to  said  poles  by  a  suitable  insulating  at- 
tachment or  otherwise  effectually  insulated  and  protected. 

Rule  VI.  Hazardous  Conditions. — An  employee  of  one  utility, 
finding  the  wires  or  other  attachments  of  another  utility  broken, 
disarranged,  or  in  a  condition  hazardous  to  life  or  property, 
should  immediately  do  everything  within  his  power  to  safeguard 
life  and  property  and  then  promptly  notify  the  utility  whose 
wires  or  attachments  are  involved. 

Rule  VII.  Periodic  Inspection  of  Joint  Use  PlarUs. — (1) 
Each  utility  shall  constantly  maintain  in  good  condition  its  over- 
head plant  on  poles  jointly  used,  and  shall  make  specific,  compre- 
hensive inspection  of  the  same  semiannually  during  the  spring 
and  fall  of  each  year. 

I  (2)  A  report  signed  by  the  utility's  inspector,  describing  the 
location  and  circumstances  with  explanatory  details  of  each  ap- 
parently dangerous  condition  found,  shall  be  filed  at  the  office  of 
the  Commission  within  ten  days  after  the  inspection. 

(3)  A  separate  statement  of  the  date  and  general  character  of 
its  correction  of  the  dangerous  condition  so  foimd  and  reported 
shall  also  be  filed  as  above  by  each  utility,  within  ten  days  after 
such  correction,  unless  such  correction  has  been  made  in  time  to 
appear  in  the  first  report. 

Ride  VIII. — All  construction  on  poles  jointly  used  shall  be 
substantially  in  accordance  with  the  following  specifications: 

Specifications. 

Pabt  One. — Scope,  Definitions,  and  Classification. 

Section  1.  Scope. — (1)  These  specifications  describe  the  type 
of  construction  to  be  followed  where  wood  poles  are  jointly  used 
for  certain  classes  of  power,  trolley,  and  communication  attach- 
ments, or  for  all  classes  of  power  and  trolley  attachments. 
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(2)  These  specifications  do  not  provide  for  carrying  com- 
munication conductors  and  conductors  hereinafter  defined  as 
class  A,  or  trolley  conductors  of  over  700  volts,  on  the  same  poles. 

Section  2.  Definitions. — ^For  the  purpose  of  these  specifica- 
tions the  following  definitions  and  classification  apply : 

Line. — Any  aggregation  of  wood  poles,  together  with  the  con- 
ductors and  other  appurtenances  carried  on  such  poles. 

Attachment. — A  crossarm,  line  wire,  guy  wire^  messenger 
wire,  cable  apparatus,  fixture,  or  any  other  appurtenance  used  on 
the  pole  or  poles  covered  by  these  specifications. 

Circuit. — Any  overhead  conductor  or  combination  of  conduct- 
ors which  forms  a  medium  or  path  for  the  transmission  of  elec- 
trical energy  for  power,  communication,  or  signaling  purposes. 

Conductor. — Any  overhead  wire  or  cable  which  constitutes  a 
part  of  a  power  or  commamication  circuit. 

Face  of  Pole. — That  side  of  a  pole  occupied  by  the  crossarms. 
Where  a  pole  has  double  crossarms,  one  side  shall  be  designated 
by  agreement  as  the  face. 

Bach  of  the  Pole. — The  side  opposite  to  the  face. 

Section  S.  Classification. — Conductors  and  attachments  are 
classified  in  these  specifications  by  the  character  and  operating 
voltage  of  the  circuit  as  follows : 


Principal 

Glaasifica- 

tion. 

Sub* 

Classifica- 

tion. 

Character  and  Operating  Voltage 
of  the  Circuit 

A 
A 

B 
B 

B 

C 

D 
D 

P 

1 
2 

2 
3 

1 
2 

Constant  potential,  neither  aide  grounded,  exceed- 
ing 6,0(M)  volts. 

Constant  potential,  one  side  grounded,  including 
trolley  feeders,  exceeding  2,500  volts.  (See  also 
Dl.) 

Constant  potential,  neither  side  grounded,  not  ex- 
ceeding 5,000  volts. 

Constant  potential,  one  side  grounded,  not  ex- 
ceeding 2,500  volts.     (See  also  D  2.) 

Constant  current,  series  metallic,  not  exceeding 
7.5  amperes,  the  voltage  not  to  exceed  10,000 
volts. 

Telephone,  telegraph,  district  mess^ger,  burglar 
alarm,  fire  or  police  alarm,  and  similar  attach- 
ments, except  those  included  in  claaa  P. 

Trolley  contact  wires  exceeding  2,600  volts. 

Trolley  contact  wires,  feeders,  and  similar  cir- 
cuits, one  side  grounded,  not  exceeding  2,500 
volts. 

Telephone,  telegraph,  or  other  signaling  attach- 
ments, not  exceeding  250  volts,  used  by  the 
owners  or  operators  of  class  A,  class  B,  or  class 
D  attachments,  and  not  for  use  of  the  public. 
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Part  Two. — Overhead  Conductors. 

Section  4.  Relaiive  Position  of  Different  Classes. — (1)  The 
relative  positions  on  a  pole  of  the  overhead  conductors  of  differ- 
ent classes,  when  present,  shall  be  from  the  top :  class  A,  class  B, 
class  C,  class  D. 

(2)  Class  P  conductors  may  occupy  either  class  C  position  or 
that  of  the  class  in  connection  with  which  they  are  used,  except 
that  class  P  conductors  used  in  connection  with  class  A  circuits 
must  occupy  class  A  position,  unless  the  occupancy  of  some  other 
position  is  agreed  upon  by  all  parties  occupying  the  pole. 

Section  5.  Vertical  Spacing  of  Line  Conductors.-^iV)  Class 
A  conductors  shall  be  not  less  than  72  inches  above  all  others  at 
the  pole,  except  where  the  next  adjacent  principal  class  below  is 
owned  by  the  same  party,  in  which  case  the  vertical  separation,  if 
desired,  may  be  less  than  that  specified  above. 

(2)  Class  B  primary  and  series  street  lighting  conductors  shall 
be  located  in  general  at  least  72  inches  above  class  C  conductors. 
In  no  case,  however,  shall  the  vertical  separation  between  any  class 
B  conductors  and  the  conductors  of  any  other  principal  class  be- 
low be  less  than  48  inches,  except  in  reverse  work. 

(3)  Class  B  secondary  conductors  shall  be  below  and  never  on 
the  same  crossarm  with  class  B  primary  or  series  street  lighting 
conductors,  except  on  poles -carrying  only  one  class  B  cross- 
arm,  in  which  case  the  secondary  conductors  may  be  carried  on 
the  same  arm,  but  on  the  opposite  side  of  the  pole  from  the  pri- 
mary or  street-lighting  conductors. 

(4)  A  vertical  separation  of  not  less  than  48  inches,  exc^t  in 
reverse  work,  shall  be  maintained  between  class  C  conductors  and 
the  conductors  of  the  next  class  below,  except  that  class  C  con- 
ductors in  cable  or  twisted  pair  may  be  placed  on  the  field  side  of 
short  poles  used  by  a  railway  company,  and  carrying  only  span 
wires  or  trolley  supporting  brackets,  and  carrying  no  Class  D  con- 
ductors, provided  a  vertical  separation  of  not  less  than  12  inches 
is  maintained  between  the  trolley  attachments  and  the  class  C 
conductors.  Such  class  C  conductors  must  not  interfere  with  or 
restrict  the  proper  use  of  the  pole  by  the  railway  company. 

(5)  In  reverse  work,  and  except  as  specified  in  sections  10,  11, 
12,  and  13,  a  vertical  separation  of  not  less  than  40  indies  shall 
P.U.R.1917C. 
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/ 

be  maintained  between  the  other  attachments  of  diff^ent  princi- 
pal classes. 

(6)  Where  trolley  contact  wires  cross  under  other  wires,  the 
latter  shall  be  sufficiently  raised  or  otherwise  protected  to  guard 
against  contact  with  trolleys  which  may  leave  the  trolley  contact 
wire. 

Section  6.  Overhead  Conductors  on  Crossarms. — (1)  The 
overhead  ccmductors  of  the  various  classes  shall  be  carried  on  in- 
sulators and  pins  on  wood  crossarms,  with  the  following  excep- 
tions: 

(a)  Class  A  conductors  may  be  carried  on  special  galvanized 
malleable  iron  or  steel  fixtures  provided  said  fixtures  are  con- 
nected together  by  a  continuous  overhead  ground  wire  which  shall 
be  eflFectually  grounded  approximately  every  1,000  feet,  unless 
the  omission  of  the  continuous  overhead  ground  wire  is  agreed  to 
by  all  parties  occupying  the  poles. 

(b)  ClaM  B  secondary  conductors  may  be  carried  (m  galvan- 
ized malleable  iron  or  steel  racks  confined  to  the  class  B  space, 
and  so  placed  that  the  conductors  are  kept  at  least  5  inches  from 
the  pole. 

(c)  Class  C  twisted  pair  distributing  wires,  or  messengers 
carrying  class  C  cables  or  distributing  wires,  may  be  attached  di- 
rectly to  the  pole  within  the  class  C  space  by  galvanized  metallic 
fixtures,  which  shall  not  obstruct  the  climbing  space. 

(d)  Class  C  messengers,  or  twisted  pairs  along  the  line,  at- 
tached directly  to  the  pole,  shall  be  on  the  field  side,  leaving  the 
street  side  free  for  the  vertical  runs  of  other  classes. 

(e)  Class  C  messenger  wires,  attached  directly  to  the  pole  less 
than  6  feet  bdow  wires  of  another  class,  shall  have  a  wooden 
guard  arm  at  least  4  feet  long  attached  to  the  pole,  immediately 
above  and  substantially  parallel  to  the  upper  messenger,  by  two 
lag  bolts  or  an  approved  equivalent. 

(f )  One  line  wire  may  be  carried  on  a  suitable  bracket  secure- 
ly attached  to  the  pole  at  the  top. 

(g)  The  use  of  pole  top  extension  fixtures  on  joint  poles  should 
be  avoided-  TTiien  such  construction  appears  to  be  necessary, 
liowever,  it  may  be  used,  provided  that  the  fixtures  are  strongly 
constructed  and  carry  not  more  than  four  wires,  and  provided, 
further,  that  the  type  of  construction  employed  is  agreed  to  by  all 
parties  having  a  permanent  interest  in  the  poles. 
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(2)  Insulators  shall  be  suited  to  the  requirem^its  of  the  wires 
they  support,  and,  as  far  as  practicable,  shall  safeguard  the  prop- 
erty and  service  of  the  other  occupants. 

Section  7.  Mimimvm  Size  of  Overhead  Conductors. — (1) 
Class  A,  class  B,  or  class  D  conductors,  whidi  occupy  a  position 
above  conductors  of  another  class,  or  class  P  conductors  which 
occupy  the  class  A  position,  except  as  noted  below,  shall  be  of 
hard-drawn  or  medium  hard-drawn  copper  and  of  a  size  not  leas 
than  No.  6  B.  &  S.  gauge. 

(2)  Class  C  or  class  P  conductors,  which  occupy  a  position 
above  conductors  of  another  class,  except  as  noted  below,  shall  be 
of  hard-drawn  copper  and  of  a  size  not  less  than  No.  10  B.  &  S. 
gauge  if  a  single  wire,  or  No.  14  B,  &  S.  gauge  for  each  wire  of 
a  twisted  pair. 

Exception. — Overhead  conductors  may  be  of  other  material 
than  copper,  provided  they  have  a  minimum  breaking  strength 
not  less  than  that  of  the  copper  wire  specified  above  for  a  single 
wire,  and  not  less  than  150  pounds  for  each  wire  of  a  twisted  pair, 
and  that  no  iron  or  steel  conductors,  except  copper  dad,  shall  be 
used  in  any  but  the  lowest  position  on  the  pole. 

Section  8,  Maximum  Length  of  Span. — The  normal  spacing 
of  line  poles  shall  not  in  general  exceed  125  feet.  Where  longer 
spans  are  necessary  the  strength  of  the  construction  shall  afford  a 
factor  of  safety  at  least  equal  to  that  used  in  designing  the  normal 
span. 

Section  9.,  Climbing  Space. — (1)  A  climbing  q>ace  at  least 
30  inches  wide  shall  be  maintained  between  wires,  and  shall  be 
clear  of  all  wires,  guys,  or  other  appurtenances  except  vertical  and 
lateral  runs  made  in  accordance  with  these  specifications.  It  need 
be  on  only  one  side  or  corner  of  the  pole. 

Reverse  Work, — (2)  Where  reverse  work  is  employed  the 
horizontal  dimensions  of  the  climbing  space  shall  inclose  a  square 
not  less  than  30  inches  on  a  side,  within  a  corner  of  which  the 
pole  may  be  included. 

Pabt  Thbkb. — ^Vertical  and  Lateral  Connections.  Other 

Attachments. 

Class  A. 

Section  10.  Class  A  Verticai  Connections. — (1)  Class  A  con- 
ductors run  vertically  less  than  15  inches  from  the  center  of  a 
P.U.R.1917C.  T 
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pole,  or  through  the  conductors  of  any  other  class,  shall  be  in- 
dosed  within  an  effectually  and  permanently  grounded  metallic 
covering. 

(2)  Class  A  circuits  in  cable  having  a  grounded  metallic  cov- 
ering and  run  vertically  as  above  shall  be  inclosed  throughout 
their  entire  length  within  a  oonduit  of  solid  insulating  ma- 
terial, eoEcept  that  iron  pipe  may  be  used  within  8  feet  of  the 
ground. 

(3)  Such  vertical  runs  shall  be  securely  attached  to  the  street 
side  of  the  pole,  and  so  located  as  not  to  interfere  with  the  verti- 
cal runs  of  any  oth^  class. 

Class  A  Lateral  Cormections. — (4)  Class  A  lateral  connections 
shall  be  made  by  placing  a  double  crossarm  at  right  angles  to 
and  under  or  over  the  crossarm  carrying  the  class  A  conductors 
to  which  the  connection  is  made. 

Class  B. 

Section  11.  Class  B  Vertical  Cofmections. — (1)  Class  B  cir- 
cuits run  vertically  shall  be  placed  upon  the  semicircumference 
of  the  street  side  of  the  pole,  preferably  behind  the  crossarms, 
leaving  the  field  side  clear  for  class  C  vertical  connections  and 
attachments. 

(2)  Twin  conductor  wire  may  be  used  for  vertical  runs  of  two 
Class  B  conductors  of  the  same  circuit. 

(3)  Class  B  vertical  runs  shall  be  made  in  accordance  with 
either  of  the  followuig  requirements: 

,  (a)  With  open  wires  or  insulators. — The  wires  or  twin  con- 
ductors shall  be  carried  taut  down  the  pole  by  means  of  insulators 
on  pins  or  on  brackets,  and  securely  maintained  at  least  5  inches 
from  its  surface. 

(b)  In  insulating  conduit. — The  conductors  shall  be  inclosed, 
throughout  their  entire  vertical  length,  in  a  conduit  of  solid  insu- 
lating material,  es^cept  that  iron  pipe  may  be  used  within  8  feet 
of  the  ground. 

(4)  Class  B  vertical  conductors,  inclosed  within  a  metallic 

covering  or  pipe,  shall  be  run  and  insulated  as  in  (b).    As  their 

pipe  caps  and  terminal  bells  cannot  readily  be  insulated,  they 

shall  neither  obstruct  the  climbing  space  nor  interfere  with  the 

proper  use  of  the  pole  by  the  other  occupants* 
P.U.R.1917C. 
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Class  B  Lateral  Cormectums. — (5)  Class  B  kteral  connections 
shall  be  run  on  insulators  either  <m  pins  or  on  metal  brackets  on 
the  face  of  the  class  B  crossarm  and  at  least  6  inches  from  the 
pole,  leaving  the  back  of  the  pole  dear  for  dimbing. 

Class  B  Attachments.  Transformers. — (6)  Class  B  trans- 
formers and  similar  attachments  shall  not  interfere  with  climb- 
ing, nor  with  the  installation  of  verticfil  nina  of  another  class. 
They  shall,  when  practicable,  be  on  crossarms  on  the  face  of  the 
pole  or  on  suitable  platforms,  and  shall  be  so  arranged  that  the 
required  vertical  separation  is  maintained. 

(7)  Apparatus  of  this  character  shall  have  the  contiuning  case 
effectually  insulated  irom  the  inclosed  coils  and  their  connec- 
tions. 

Class  B  Attachments.  Street  Lamps. — (8)  Arc  and  incandes- 
cent street  lamps  and  their  fixtures,  hangers,  and  booms,  shall  be 
installed  and  maintained  in  accordance  with  the  following  re- 
quirements : 

(a)  Fixtures  and  their  metal  parts  shall  not  encircle  the  pole, 
but  shall  occupy  only  the  face  or  the  half  toward  the  lamp.  Lamp 
span  wires  shall  be  attached  by  bolts  passing  through  the  pole. 

(b)  Street  lamps  and  fixtures  or  any  brace  or  guy  therefrom 
shall  not  come  within  12  inches  of  any  class  C  messenger  wire 
carrying  cable  or  twisted  pair  wire,  railway  span  wire,  or  trolley 
bracket,  or  within  2  feet  of  any  Other  than  elass  B  crossarms  or 
line  wires. 

(c)  Lamps  shall  be  installed  so  that  no  part  may  come  within 
20  inches  from  the  pole,  or  within  48  inches  horizontally  from  a 
trolley  contact  wire. 

(d)  The  lamp  and  its  electrical  connections  shall  have  insula- 
tion of  adequate  mechanical  and  electrical  strength  between  it 
and  its  supporting  fixtures. 

(e)  A  connecting  loop  from  a  class  ,B  crossarm  to  a  street  lamp 
suspended  from  a  span  wire  shall  be  maintained  at  least  2  feet 
away  from  any  wires  or  cables  of  another  class  which  it  passes. 

Class  C. 

Section  12.  Class  C  Vertical  Connections. — (1)  Class  C  con- 
ductors in  cable  or  twisted  pair  run  vertically  shall  be  placed 

.upon  the  semicircumference  of  the  field  side  of  the  p<de,  prefer- 
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ably  behind  the  crossarms,  leaving  the  street  side  clear  for  the 
vertical  connections  and  attachments  of  other  classes. 

(2)  Twisted  pair  bridle  wires  frcmi  a  class  C  terminal  or  class 
C  distributing  crossarm  may  be  run  in  bridle  rings  attached  di- 
rectly to  the  pole,  provided  they  are  located  as  above. 

(3)  Class  C  vertical  conductors  in  a  metallic  sheath,  run  upon 
a  pole  through  the  wires  of  another  class,  shall  be  further  inclosed 
in  a  solid  insulating  conduit  or  protected  by  wooden  molding  ex- 
tending from  not  less  than  40  inches  above  to  not  less  than  6  feet 
below  the  other  wires* 

Class  C  Lateral  Connections. — (4)  Class  C  lateral  connections 
from  terminals  or  open  wires  may  be  run  along  the  face  or  under- 
aide  of  their  crossarms.  Class  C  open  wire  or  twisted  pair  drop 
loops  to  subscribers'  stations,  whether  leading  from  the  crossarms 
or  from  special  supports  attached  directly  to  the  pole,  shall  not  ob- 
struct the  climbing  space.  • 

Class  C  Attachments.  Cable  Boxes. — (5)  Class  C  cable  boxes 
shall  be  placed  upon  the  face  of  the  pole  where  practicable,  but 
must  not  interfere  with  climbing  or  prevent  the  installation  of 
vertical  runs.  They  must  have  all  parts  at  least  40  inches  from 
any  current-carrying  part  of  any  other  class,  except  vertical  runs, 
and  at  least  12  inches  from  any  part  of  a  street-lamp  fixture,  span 
wire,  or  trolley  bracket. 

(6)  Class  C  cable  boxes  associated  with  underground  cables 
may  be  placed  below  all  other  attachments. 

Terminals. — (7)  Class  C  distributing  terminals  not  exceeding 
5  inches  deep,  9  inches  wide,  and  19  inches  high,  shall  be  confined 
to  the  class  C  space  with  all  parts  at  least  40  inches  vertically 
from  conductors  of  any  other  class,  and  at  least  12  inches  from 
any  street-lamp  fixture,  span  wire,  or  trolley  bracket.  They  shall 
not  be  placed  on  the  street  side  of  the  pole. 

CVmD. 

Section  IS.  Class  D  Vertical  Connections. — (1)  Class  D  ver- 
tical runs  shall  be  made  in  accordance  with  one  of  the  following 
requirements : 

(a)  With  open  wire  on  insulators. — The  conductors  shall  be 

carried  taut  down  the  pole  by  means  of  insulators  on  pins  or  on 
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metal  brackets  on  the  street  side  or  face  of  the  pole,  and  secure- 
ly maintained  at  least  5  inches  from  its  surface. 

(b)  In  insulating  conduit — The  conductors  shall  be  inclosed 
throughout  their  entire  length  in  a  conduit  of  solid  insulating  ma- 
terial, except  that  iron  pipe  may  be  used  within  8  feet  of  the 
ground. 

(c)  In  insulated  iron  pipe. — The  conductors  shall  be  inclosed 
throughout  their  entire  length  in  an  iron  pipe  having  an  effectual 
insulating  covering  exc^t  within  8  feet  of  the  ground. 

Class  D  Attachments.  Location. — (2)  Span  wires  and  trolley 
supporting  brackets  may  be  attached  to  poles  at  a  height  conven- 
ient for  operation^  provided  the  requirements  of  this  section  are 
observed, 

(3)  Fixtures  and  their  metal  parts  shall  not  encircle  the  pole, 
but  shall  occupy  only  the  half  toward  the  trolley  contact  wire,  ex- 
cept that  trolley  supporting  brackets  may  be  attached  to  poles  by 
through  bolts. 

(4)  Span  wires  and  pull-off s  to  poles  shall  be  attached  by  eye 
bolts  passing  through  the  pole.  Backbones  may  be  attached  to 
poles  by  means  of  suitable  clamps.  Where  practicable  not  more 
than  one  eye  bolt  shall  be  used  at  each  pole. 

(5)  Span  wires  and  brackets  shall  be  at  least  24  indies  from 
class  C  crossai'ms  and  at  least  12  inches  from  electric  light  fix- 
tures. Class  C  cable,  or  terminal  boxes. 

Class  D  Attachments,  InsuUUion. — (6)  Every  span  wire,  pull- 
off,  and  backbone  shall  be  insulated  from  the  railway  potential. 
Long  backbones  shall  also  have  a  strain  insulator  cut  in  every  500 
feet  Span  wires  and  puU-offs  attached  to  a  pole  jointly  used 
shall  have  a  strain  insulator  not  less  than  6  feet  from  such  pole. 
Trolley  brackets  shall  have  a  strain  insulator  on  each  side  of  the 
trolley  wire. 

Class  D  Attachments.  Signal  Boxes,  etc. — (7)  Signal  boxes, 
switches,  cut-outs,  and  similar  apparatus  may  be  installed  on  the 
pole  where  necessary  for  convenient  operation,  provided  they  do 
not  interfere  with  climbing  nor  prevent  the  installation  of  vertical 
runs  of  any  other  class.  They  shall  have  all  live  parts  protected 
from  accidental  contact. 

Class   D   Attachments.    Lightning   arresters. — (8)  Class    D 

lightning  arresters  and  associated  apparatus  shall  be  attached  to 
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the  face  of  the  crossarm  at  least  15  inches  from  the  center  of  the 
pole. 

CUlss  p. 

Section  IJf.  Class  P  Conductors.  Spacing. — (1)  Class  P  con- 
ductors shall,  in  general,  he  subject  to  the  same  provisions  as  to 
vertical  spacing,  etc,  as  class  C  conductors.  (See  part  2,  §§  4, 
5,  and  7.) 

Class  P  Vertical  Connections. — (2)  Class  P  conductors  may 
be  run  vertically  in  the  same  manner  as  class  C  conductors  except 
when  used  in  connection  with  class  A  circuits,  in  which  case  the 
vertical  run  must  be  either  insulated  from  the  overhead  class  P 
conductors  by  a  properly  protected  insulating  transformer,  or 
suitably  inclosed  in  a  solid  insulating  conduit,  or  covered  by 
wooden  molding  throughout  its  entire  length,  except  that  iron 
pipe  or  conduit  may  be  used  within  8  feet  of  the  ground. 

Part  Four. — ^Relating  To  Joint  Use  Generally. 

Section  15.  Requirements  for  Construction. — Jointly  used 
poles  shall  be  of  proper  size  and  kind  of  wood  to  insure  safe  con- 
struction, operation,  and  maintenance  of  the  lines,  devices,  and 
fixtures  of  each  occupant 

Section  16.  Wire  Covering. — (1)  Class  B  or  class  D  over- 
head conductors,  except  trolley  contact  wires,  shall  be  standard 
"triple  braid  weatherproof"  wire  (or  wire  with  equivalent  cov- 
ering) except  as  otherwise  specified. 

Insulation. — (2)  Vertical  conductors,  except  class  D  in  class 
D  position,  shall  be  insulated  with  a  standard  rubber  compound 
of  the  thickness  specified  below  and  protected  by  at  least  one 
thickness  of  weatherproof  braided  or  woven  oovering,  or  with 
equivalent  insulation  and  covering. 


Sice  of  Conductors. 

Minimum  Thickness  in  Inches  of 

Rubber  Insulation  for 
Maximum  Operating  Voltage  of 

600 

1600 

2500 

3500 

6000 

7000 

No.  18  to  No.  15  B.  ft  S.  Gauge  . . . 
No.  14  to  No.    8  B.  &  S.  Gauge  . . . 
No.    7  to  No.  2  B.  A  S.  Gauge  . . . 
No.    1  to  No.  0000  B.  &  8.  Gauge  . 
225,000  to  500,000  CM 

1 

1 

9i6 

1 

525,000  to  1,000,000  CM 

Over  1.000.000  CM 
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Section  17.  Ground  Wires. — (1)  Ground  wires  shall  be  in- 
closed in  a  conduit  of  solid  insulating  material,  or  covered  by 
wooden  molding  throughout  their  entire  length,  except  that  iron 
pipe  may  be  used  within  8  feet  of  the  ground. 

(2)  Ground  wires,  or  connections  to  underground  wires,  shall 
not  be  attached  to  the  same  pole  by  more  than  one  party,  unless 
absolutely  necessary.  In  no  case  shall  the  same  wire  be  used  for 
grounding  the  appurtenances  of  more  than  one  class. 

Section  18.  Pole  Stepping. — Poles  with  unprotected  vertical 
runs,  or  carrying  street  lamps,  transformers,  cable  boxes,  ter- 
minals, or  other  apparatus  which  may  require  frequent  atten- 
tion, shall  be  provided  with  pole  steps. 

Section  19.  Gvys. — (1)  All  guys,  except  anchor  guys,  shall 
preferably  be  attached  to  nonconducting  supports,  and  so  placed 
and  maintained  that  no  part  of  any  guy  shall  come  within  8  feet 
of  the  ground. 

(2)  Guys  which  cross  a  roadway  or  footway  shall  be  carried 
at  an  elevation  of  not  less  than  18  feet  above  the  crown  of  the 
roadway,  and  not  less  than  12  feet  above  the  footway. 

(3)  Guys  shall  not  be  attached  to  poles  above  class  A  cross- 
arms. 

(4)  Guys  shall  be  so  placed  as  to  maintain  a  clearance  of  at 
least  4  inches  from  the  nearest  line  wire. 

(5)  Guys  which  pass  over  or  under  any  overhead  conductors, 
except  those  carried  upon  the  guyed  pole,  shall,  wherever  prac- 
ticable, be  so  placed  as  to  maintain  a  clearance  of  not  less  than  2 
feet  betweu  them  and  the  conductors. 

(6)  Guys  shall  not  be  placed  or  maintained  in  contact  with 
other  guys,  except  where  attached  to  the  same  pole  or  anchor,  nor 
in  any  case,  in  electrical  contact  with  a  lead-covered  cable,  a  mes- 
senger wire,  or  a  ground  wire. 

(7)  Guys  attached  to  poles  jointly  used  shall  have  two  strain 
insulators,  one  at  least  6  feet  horizontally  from  the  pole,  or  at 
least  6  feet  below  the  lowest  conductor;  the  other  between  6  and 
8  feet  from  the  lower  end  of  the  guy  except  where  such  a  point  is 
less  than  8  feet  from  the  ground,  in  which  case  the  second  insu- 
lator shall  be  located  about  8  feet  vertically  from  the  ground.  In 
short  guys  the  two  insulators  may  be  coupled  together. 

Section  20.  Strain  Insulators. — (1)  Strain  insulators  for  guys 

P.U.R.1917C. 
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shall  have  an  ultimate  strength  not  less  than  that  of  the  guy  in 
which  placed,  and  shall  be  so  constructed  that  the  guy  wires  will 
interlock  if  the  insulator  breaks. 

(2)  Strain  insulators  for  guys  shall  not  flash  over  at  twice  the 
maximum  line  voltage  under  a  uniform  precipitation  of  water 
^  of  an  inch  per  minute  at  an  inclination  of  45°  to  the  axis  of  the 
insulator.  "Maximum  line  voltage"  as  here  used  shall  be  exclu- 
sive of  class  A  voltage,  but  in  no  case  shall  the  strain  insulator,  or 
series  of  strain  insulators,  fail  at  the  class  A  voltage. 

Section  21.  PrecatUions  against  Induction  and  Leakage. — (1) 
Lighting  or  power  circuits  shall,  where  practicable,  retain  the 
same  relative  position  on  pins  and  crossarms  throughout  their 
course. 

(2)  Series  lighting  conductors,  especially  of  the  alternating 
current  type,  shall  be  placed  at  the  greatest  practicable  distance 
from  class  C  conductors. 

(3)  Lamps  of  an  alternating  current  series  lighting  circuit 
shall,  where  practicable,  be  uniformly  distributed  between  both 
wires,  and  when  once  established  a  circuit  should  not  be  iinbal- 
anced  by  the  relocation  or  addition  of  lamps. 

(4)  Telephone  circuits  should  be  so  constructed  and  arranged 
by  transposition  of  the  conductors  or  by  any  other  available 
means  not  detrimental  to  the  service,  as  to  minimize  disturbing 
noises.  Where  such  means  are  not  suflScient  to  keep  the  telephone 
circuits  reasonably  free  from  disturbance  caused  by  the  proximity 
of  electric  light  or  power  circuits,  changes  in  the  arrangement  of 
the  latter  should  be  made  by  transposition  or  othei*wise,  if  by  this 
means  the  disturbance  can  be  reduced. 

(5)  On  account  of  inductive  interference  it  is  inadvisable, 
under  certain  conditions,  to  place  class  C  circuits  and  class  B  cir- 
cuits or  class  D  circuits  on  the  same  poles  when  the  class  B  or 
class  D  circuits  are  installed  and  operated  in  such  a  manner  that 
A.  C.  load  currents  may  flow  regularly  through  the  ground. 
P.U.R.l917a 
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IlililNOIS  PUBLIC  UTILITIES  COMMISSION. 

HAEEY  6.  BEDMON,  Doing  Business  under  the  Name  of  Bed- 
mon's  Majestic  Theater, 

V. 

EAST  ST.  LOUIS  LIGHT  &  POWEB  COMPANY. 

[No.  6655.] 

Bates '^ElectricUy^  Moving  pictures '^  Power  rates. 

Electricity  for  the  operation  of  a  motor  generator  and  other 
moving  picture  apparatus  in  a  theater  should  be  charged  for  at  the 
power  rather  than  the  lighting  rate,  where  the  theater  operates  from 
9  A.  M.  to  11  P.  ic.,  practically  continuously,  and  the  load  is  practically 
uniform  throughout,  since  the  charactmstics  of  the  service  rendered 
conform  more  nearly  to  those  for  power  service  than  to  those  for  liKfat- 
ing  service. 

[February  5,  1917.] 

Complaint  as  to  rates  for  electric  service  charged  to  a  moving 
picture  theater ;  utility  ordered  to  charge  for  electricity  at  power 
rates. 

ShaWy  Commissioner:  The  complaint  filed  in  this  case  by 
Harry  G.  Redmon,  doing  business  under  the  name  of  Redmon's 
Majestic  Theater,  represents  that  the  complainant  is  engaged  in 
the  business  of  conducting  a  moving  picture  theater  in  the  city 
of  East  St  Louis,  Illinois ;  that  the  respondent  is  a  public  utility 
subject  to  the  jurisdiction  of  this  Commission;  that  for  the  opera* 
tion  of  the  said  moving  picture  theater  the  respondent  has  been 
furnishing  electric  current ;  that  prior  to  July,  1916,  the  respond- 
ent was  furnishing  this  current  under  its  then  effective  rate  B ; 
that  during  July  the  complainant  was  induced  to  change  his  elec- 
trical appliance  in  the  theater  by  installing  a  motor  generator, 
and  was  informed  that,  if  he  would  make  such  change,  he  would 
be  entitled  to  the  respondent's  rate  B  as  then  effective,  the  said 
rate  R  being  a  rate  for  power  purposes  only ;  that  on  the  basis  of 
this  representation  the  complainant  did  change  such  electrical 
appliances  and  did  install  a  motor  generator  at  a  cost  of  $500,  and 
that  he  thereafter  paid  for  said  electrical  current  according  to  rate 
R  of  the  then  effective  schedule;  that,  effective  August  1,  1916, 

the  respondent  promulgated  a  new  schedule  of  rates,  being  iden- 
P.U.R.1917C. 
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tical  with  the  previous  schedule^  with  the  exception  of  the  charge 
made  for  minimum  service;  that  since  October  1,  1916,  the  re- 
spondent has  classified  the  service  of  the  complainant  under  rate 
B  instead  of  rate  £,  and  since  that  date  has  continued  to  charge 
according  to  rate  B ;  that  under  the  classification  of  rates  issued,  • 
promulgated,  and  in  fwrce  by  the  respondent  on  August  1,  1916, 
which  schedule  of  rates  is  now  in  force  and  effect,  the  complain- 
ant is  using  current  for  power  purposes  only,  and  is  entitled  to 
the  rate  known  as  rate  H;  that  the  changing  of  the  classification 
of  this  complainant  is  a  discrimination  against  this  complainant, 
and  is  unjust  and  unreasonable ;  that  the  charges  now  made  by  the 
respondent  under  its  schedule  B  are  unjust  and  unreasonable  for 
the  grade  and  classification  of  service  received  by  the  complain- 
ant for  the  operation  of  a  motor  generator. 

The  East  St  Louis  Light  &  Power  Company,  in  answering  the 
complaint,  admits  the  representations  of  the  complainant,  ex- 
cept that  it  denies  that  the  complainant  was  induced  to  change  his 
electrical  appliances,  and  denies  that  he  was  informed  that  if  he 
would  install  a  motor  generator  he  would  be  entitled  to  rate  R. 
Respondent  further  states  that  the  complainant  is  not  entitled  to 
receive  service  under  rate  R  of  the  schedule  in  effect  prior  to 
August  1,  1916,  nor  is  he  entitled  to  this  rate  under  the  schedule 
in  force  since  October  1,  1916,  and  denies  that  there  is  any  dis- 
crimination whatsoever  against  the  complainant,  and  denies  that 
the  charges  now  made  are  unjust  and  unreasonable  for  the  serv- 
ice furnished. 

Hearing  in  this  case  was  held  at  the  offices  of  the  Commission 
in  Springfield,  S.  W.  Baxter,  attorney,  appearing  for  the  com- 
plainant, and  M.  W.  Schaefer,  attorney,  appearing  for  the  re- 
spondent. At  this  hearing  considerable  testimony  was  introduced 
by  the  complainant  regarding  the  methods  of  operating  the  elec- 
tric service  in  connection  with  his  motion  picture  theater,  the  use 
made  of  the  electric  service,  the  classification  under  which  this 
service  was  considered  by  the  city  electrician  of  East  St  Louis, 
the  conversations  had  and  agreements  entered  into  prior  to  the 
installation  of  the  motor  generator.  Considerable  evidence  was 
introduced  by  the  respondent  as  to  the  classifications  of  the  com- 
pany's service,  the  reasons  for  these  classifications,  the  character 

P.U.R.1917C. 

Digitized  by  VjOOQIC 


956  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

of  service  rendered  to  the  complainant^  and  the  agreements  made 
in  connection  with  this  case. 

From  the  testimony  it  appears  that  the  complainant  has 
operated  a  moving  picture  theater  in  East  St*  Louis  for  some  time 
past,  and  that  during  or  about  the  month  of  July,  1916,  he  be- 
came dissatisfied  with  the  charges  for  electric  service  rendered  to 
the  theater  and  also  with  the  results  which  he  received  from  the 
electric  service  with  the  apparatus  which  he  then  had  in  opera- 
tion for  utilizing  it.  As  a  result  of  this  dissatisfaction,  he  inr 
vestigated  the  possibility  of  installing  a  motor  generator  which 
would  improve  the  grade  of  service  which  he  was  able  to  give  his 
patrons,  and  which,  under  certain  conditions,  would  reduce  his 
bills  for  electric  service,  such  a  reduction  being  predicated  upon 
the  assumption  that  service  would  be  rendered  to  this  motor  gen- 
erator imder  a  power  rate  of  the  company  rather  than  under  a 
lighting  rate  which  had  previously  been  effective  in  his  casa  The 
motor  generator  which  he  had  in  contemplation  consisted  of  a  mo- 
tor connected  by  means  of  a  shaft  to  a  generator,  so  that  the  en- 
ergy received  from  the  electric  company  is  directly  applied  to  the 
operation  of  the  motor,  but  later,  by  means  of  the  generator  and 
the  moving  picture  apparatus,  is  ultimately  used  for  the  projec- 
tion of  a  ray  of  light  upon  the  moving  picture  screen.  It  appears 
that  in  the  preliminary  negotiations  entered  into  with  representa- 
tives of  the  respondent,  the  complainant  was  given  to  understand 
that  he  would  be  entitled  to  service  to  this  motor  generator  under 
a  power  rate,  although  the  authority  of  the  particular  representa- 
tives of  the  company  to  make  such  representations  is  questioned. 
It  further  appears  that  an  agreement  was  entered  into  bearing  the 
signature  of  the  contract  agent  of  the  company,*  who  apparently 
was  acting  within  his  authority,  in  which  agreement  it  was  con- 
templated that  service  to  this  motor  generator  should  be  charged 
for  at  the  power  rate.  It  further  appears  that  one  bill  was  ren- 
dered to  the  complainant  in  which  the  charges  were  computed 
upon  the  then  existing  schedule  of  power  rates  of  the  respondent. 
It  further  appears  that  subsequent  to  the  rendering  of  this  first 
bill,  and  largely  as  a  result  of  more  mature  consideration  on  the 
part  of  the  utility,  the  classification  of  service  was  changed,  and 
subsequent  bills  have  been  rendered  under  the  lighting  rate  of 
the  company. 
P.U.R.1017C. 
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The  contention  of  the  complainant  that  he  is  entitled  to  serv- 
ice at  the  power  rate  appears  to  be  principally  based  upon  the 
fact  that  the  service  is  directly  rendered  to  a  motor  which  is  a 
medium  for  utilizing  electric  service  for  power  purposes^  and  is^ 
in  fact,  the  medium  by  which  electric  service  is  most  usually  so 
utilized.  His  contention  is  also  based  upon  the  argument  that 
the  characteristics  of  this  service  correspond  more  nearly  to  those 
inherent  in  power  service. 

The  contention  of  the  respondent  that  this  service  should  be 
rendered  at  a  lighting  rate  appears  to  be  principally  based  upon 
the  fact  that  the  ultimate  use  of  the  service  is  for  the  projection 
of  a  ray  of  light  thrown  upon  the  moving  picture  screen,  and  that 
for  this  reason  the  service  should  be  considered  as  used  for  light- 
ing purposes. 

The  schedule  of  rates  of  the  respondent  as  on  file  with  this 
Commission  provides  that  rate  B  (herein  frequently  referred  to 
as  the  lifting  rate)  is  "available  for  any  customer  using  the  com- 
pany's standard  service  for  lighting  or  power  purposes  or  both ;'' 
and  rate  R  is  "available  for  any  customer  using  the  company's 
standard  service  for  power  purposes  only."  A  strict  and  techni- 
cal adjudication  of  this  matter  would  appear  to  rest  upon  a  de- 
cision as  to  whether  electric  service  for  the  motion  pipture  ma- 
chine used  in  the  manner  above  set  forth  should  be  classified  as 
light  service  or  as  power  service,  but  in  a  consideration  of  this 
matter  we  are  confronted  with  several  difficulties. 

The  term  "light  service"  and  "power  service"  might  be  taken 
to  indicate  the  ultimate  iise  to  which  the  service  is  put,  and  is 
obviously  ao  intended  in  the  company's  schedule.  The  schedules, 
however,  in  both  cases,  provide  for  the  use  of  the  company's 
"standard"  service,  and  the  testimony  developed  that  the  com- 
pany has  two  classes  of  circuits,  one  designated  as  a  lighting  cir- 
cuit, and  the  other  designated  as  a  power  circuit,  and  it  might 
appear  questionable  as  to  whether  a  consumer  using  the  com- 
pany's service  for  the  ultimate  purpose  of  lighting,  but  receiving 
this  service  from  a  power  circuit,  which  would  certainly  not  be 
the  "standard"  service  for  lighting  purposes,  should  be  classed 
as  a  lighting  or  a  power  customer.  However,  we  believe  that  the 
intent  of  the  company  in  stating  its  schedule  of  rates  should 
govern  in  this  matter,  and  that  if  the  service  is  used  for  lighting 
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pnrpoeee  ultimately,  that  it  should  be  billed  on  a  lighting  sched- 
ule, unless  some  peculiar  conditions  prevail  which  make  sudi  an 
application  obviously  unjust,  and  that  this  classification  should 
apply  r^ardless  of  whether  'the  service  in  question  be  received 
from  a  lighting  or  a  power  circuit.  It  is  the  duty  of  a  utility 
operating  \mder  the  laws  of  the  state  and  rules  of  this  Commis- 
sion, to  maintain  its  service  and  facilities  in  such  manner  as  to 
render  proper,  safe,  and  adequate  service,  and  it  would  seem  im- 
material so  far  as  the  issues  of  the  present  case  are  concerned, 
whether  this  service  were  received  from  a  lighting  or  power  cir- 
cuit 

The  question,  therefore,  may  be  narrowed  down  to  one  of 
whether  the  service  in  question  is  used  for  lighting  purposes  or 
for  power  purposes.  Here  again  the  obvious  intent  of  the  com- 
pany in  developing  its  schedule  of  rates  and  classifying  the  same 
must  be  considered ;  since  these  schedules  return  to  the  utility  a 
certain  net  revenue,  which,  for  the  purpose  of  this  proceeding, 
may  be  considered  just  and  reasonable  in  amount  The  reasons 
for  making  different  rates  for  lighting  and  power  purposes  are 
perhaps  three  in  number.  The  first  reason  is  because  of  differ- 
ences in  the  customer's  characteristics  in  utilizing  the  service, 
i.  e.,  the  hours  of  use,  the  times  of  day,  and  the  quantities  used. 
The  second  reason  is  because  of  differences  in  the  quality  of  serv- 
ice rendered  by  the  company,  due  to  the  fact  that  voltage  fluctua- 
tioiis  for  power  service  need  not  be  confined  within  the  linfiits  re- 
quired for  adequate  lighting  service,  and  further  due  to  the  fact 
that  the  expense  of  maintaining  the  customer's  installation  may 
be  dissimilar  for  the  two  classes  of  service.  The  third  reason  is 
because  ef  differences  which  may  exist  in  the  value  of  the  service 
to  these  classes  of  consumers,  which  takes  cogniisance  of  the  costs 
at  which  the  service  might  be  replaced  by  other  means  and  the 
relative  advantages  which  such  other  means  might  possess  for 
performing  the  desired  functions.  Therefore,  in  determining,  in 
the  case  in  question,  whether  the  consumer  is  entitled  to  a  power 
or  to  a  lighting  rate,  we  must  bear  in  mind  these  facts  which  may 
have  influenced  the  company  in  originating  this  classification. 

It  must  be  appreciated  that,  in  developing  rates  to  serve  light- 
ing consumcBS  and  rates  to  serve  power  consumers,  the  character- 
istics and  {he  character  of  service  necessary  on  the  average  for 
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each  of  these  classes  of  consumers  mufit  be  considered ;  that  is,  it 
is  because  the  average  lighting  consumer  and  the  OA^erage  power 
consumer  have  different  characteristics  that  the  difference  in  the 
rates  is  permissible,  and  it  would  be  obviously  impracticable  to 
compare  the  characteristics  of  an  individual  lighting  consumer 
with  the  characteristics  of  an  individual  power  consumer.  By 
way  of  further  explanation,  we  may  conceive  a  lighting  consumer 
who  finds  it  necessary  to  use  his  energy  twenty  hours  per  day  and 
is  thus  a  long-hour  user,  and  we  may  likewise  conceive  a  power 
consumer  who  uses  his  energy  but  one-half  hour  per  day,  and  is 
consequently  a  very  short-hour  user,  but  each  of  these  consumers 
goes  k>  make  up  and  is  part  of  the  lighting  class  or  the  power 
class,  and  as  such  helps  to  determines  the  average  of  these  classes. 
It  would,  therefore,  be  unfair  to  assume  that  a  long-ho\ir  lighting 
user  is  entitled  to  power  rates,  since  to  give  him  such  rates  would 
destroy  the  average  previously  established  for  the  lighting  class 
of  consumers  and,  in  the  case  of  a  large  consumer,  might  material- 
ly alter  the  characteristics  of  the  class  as  a  whole.  It  would  ap- 
pear that  since  the  classification  of  rates  is  based  upon  these  fun- 
damental characteristics  for  the  various  classes  pf  service,  the 
manner  by  which  the  ultimate  service  is  obtained  or  the  interme- 
diary which  is  used  in  obtaining  it  is  not  of  great  importance, 
provided  the  use  of  this  intermediary  does  not  materially  affect 
the  essential  characteristics  of  the  ultimate  use  of  the  service.  An 
instance  in  which  the  use  of  the  intermediary  does  materially  in- 
fluence these  characteristics  exists  in  the  case  of  service  rendered 
for  charging  storage  batteries,  since  the  conditions  under  which 
the  batteries  are  ultimately  used  is  in  no  way  reflected  in  the 
conditions  under  which  the  utility  service  is  used  for  charging 
the  batteries. 

Power  rates  are  not  fixed  because  of  the  fact  that  power  service 
is  usually  rendered  to  a  specific  piece  of  mechanical  equipment 
called  the  motor,  but  are  rather  determined  by  the  inherent  char- 
acteristics which  power  applications  have.  Neither  are  lighting 
rates  fixed  by  the  fact  that  the  electricity  is  purchased  for  appli- 
cation to  the  terminals  of  an  apparatus  for  giving  light,  but  are 
rather  determined  by  the  fact  that  the  lighting  consumers,  as  a 

^  class,  have  certain  inherent  characteristics  in  their  use  of  the 
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service,  which  go  to  determine  the  expense  to  the  utility  of  fur- 
nishing the  service. 

The  arguments  and  testimony  in  this  case  bring  out  very  for- 
cibly the  extremes  to  which  a  strictly  technical  consideration  of 
the  matter  may  be  carried.  It  was  brought  out  in  the  testimony 
that  for  the  charging  of  automobile  batteries  the  c(mipany  makes 
a  power  classification,  whereas  many  of  these  storage  batteries 
when  charged  are  transferred  to  automobiles  and  furnish  lighting 
service  for  the  automobiles.  It  would  appear  that  an  argument 
for  the  placing  of  storage  battery  charging  under  a  lighting  rate 
on  the  basis  of  the  above  fact  could  not  be  sustained,  but  we  doubt 
if  this  argument  is  more  overdrawn  than  die  argument  that  the 
motion  picture  business  should  be  placed  under  a  lighting  classifi- 
cation on  account  of  the  fact  that  it  utilizes  energy  for  the  pro- 
duction of  pictures  upon  a  screen. 

A  consideration  of  the  general  utilization  of  electrical  energy 
at  the  present  time  will  obviously  lead  to  the  conclusion  that  the 
classification  of  energy  used  for  lighting  purposes  finds  its  prin- 
cipal distinctive  feature  in  the  fact  that  this  energy  is  used  to  re- 
place natural  daylight,  or,  in  other  words,  for  general  illumina- 
tion purposes ;  and  that  such  a  classification  could  not,  even  by  a 
most  technical  consideration,  be  construed  to  cover  the  applica- 
tion of  electricity  to  a  device  for  the  casting  of  pictures  upon  a 
screen,  even  though  this  may  be  accomplished  through  the  me- 
dium of  light  and  shadow.  It  would  be  equally  impossible  to  sus- 
tain an  argument  whereby  service  applied  in  this  manner  and  for 
this  purpose  should  be  classed  as  power  if  the  technical  definition 
of  power  be  adhered  to. 

Since  this  service  is  apparently,  from  a  technical  consideration, 
used  neither  for  lighting  nor  power  purposes,  it  is  apparent  that 
in  determining  which  classification  is  more  applicable,  we  must 
resort  to  the  fundamental  basis  for  all  electric  rates ;  namely,  the 
characteristics  of  the  service.  It  appears  that  this  theater  oper- 
ates from  9  o'clock  in  the  morning  until  11  o'clock  at  night,  prac- 
tically continuously,  and  that  the  load  thrown  upon  the  electrical 
circuits  is  practically  uniform  throughout  this  length  of  time. 
Testimony  indicates  that  a  load  of  this  nature  should  be  consid- 
ered a  desirable  load,  and  it  would  appear  that  from  the  stand- 
point of  hours'  use,  the  time  at  which  the  service  is  demandedi 
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and  the  quantity  used,  that  it  more  nearly  conforms  to  similar  re- 
quirements for  power  service  than  for  lighting  service,  although 
it  appears  to  fall  at  the  time  of  the  station  peak  load  more  com- 
pletely than  the  average  power  service,  but  probably  not  more 
completely  than  many  individual  power  applications.  As  r^ards 
the  other  features  given  consideration  in  rate  schedules,  namely, 
the  quality  of  service  which  must  be  furnished  by  the  company, 
and  the  value  of  the  service,  it  is  equally  apparent  that  the  re- 
quirements are  not  essentially  different  than  for  usual  powfer  serv- 
ice. 

The  Commission  having  considered  the  complaint  herein,  the 
answers  of  the  respondent,  and  the  testimony  adduced,  and  being 
fully  advised  in  the  premises,  finds  that  the  characteristics  of  the 
service  rendered  to  the  complainant  for  the  operation  of  his  mo- 
tion picture  machine  conform  more  nearly  to  those  for  powei^ 
service  than  to  those  for  lighting  service,  and  that  the  East  St. 
Louis  Light  &  Power  Company  should  give  to  the  complainant 
the  benefit  of  its  rate  for  power  service. 

The  Commission  further  finds  that  in  charging  the  complain- 
ant for  the  operation  of  his  motion  picture  machine,  under  its 
rate  schedule  B,  the  East  St.  Louis  Light  &  Power  Company  has 
established  and  maintained  an  unreasonable  difference  as  to  rates 
and  charges  as  between  classes  of  service,  and  further  finds  that 
because  of  such  a  classification  of  this  consumer  the  charges  as 
made  were  unjust,  unreasonable,  and  discriminatory. 

The  Commission  further  finds  that  reparation  should  be  made 
to  the  complainant  for  service  rendered  for  the  operation  of  the 
motion  picture  machine  since  August  14,  1916. 

The  Commission,  in  making  this  finding  and  in  issuing  the 
subsequent  order,  is  not  establishing  a  precedent  applicable  to 
other  cases  in  which  different  conditions  may  obtain,  but  is  gov- 
erned solely  upon  the  record  as  established  in  this  case. 

Note. — ^For  other  cases  in  which  utilities  were  ordered  to  fur- 
nish electricity  to  moving  picture  theaters  at  the  power  rather  than 
.at  the  lighting  rate,  see  Re  Ladysmith  Lighting  Co.  (Wis.)  P.TI.R. 
1915A,  1050;  Vaudeau  Amusement  Co.  v.  Edison  Electric  Illumi- 
nating Co.  (N.  Y.)  P.tr.R.1916E,  1046 ;  Orpheum  Theater  v.  Helena 
Light  &  R.  Co.  (Mont.)  P.U.R.1917A,  65. 

A  similar  decision  has  been  rendered  by  the  Indiana  Commission 
in  Fihe  v.  Indiana  General  Service  Co.  No.  2156,  Jan.  26,  1917. 
P.U.R.1917C.  61 
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INDIANA  PUBLIC  SERYICE  COMMISSION. 

SYRACUSE  &  MILFORD  RAILWAY  COMPANY 

v. 

CLEVELAND,  CINCINNATI,  CHICAGO,  &  ST.  LOUIS 

RAILWAY  COMPANY. 

SANDUSKY  CEMENT  COMPANY,  Intervener. 

[No.  2278.] 

Public  utility'^ What  constitutes -^ Railroad   owned  hy   industry ^-^ 
Plane  facilities. 

A  railroad,  although  owned  by  one  of  the  two  industries  located 
on  its  track,  and  handling  only  the -business  of  those  industries,  is  not 
a  mere  plant  facility,  but  is  a  common  carrier  with  the  right  to  have 
joint  rates  with  a  connecting  carrier  and  to  receive  a  fair  division 
thereof,  where  the  railroad  holds  itself  out  as  a  common  carrier,  makea 
reports  as  such  to  the  Commission,  is  taxed  as  such  by  the  state  board 
of  taxation,  holds  itself  ready  and  willing  to  handle  all  freight  offered,, 
represents  an  investment  of  $165,000,  and  owns  3  locomotives  and  70  or 
80  cars  of  small  capacity. 

[January  12,  1017.) 

Petition  by  the  Syracuse  &  Milford  Railway  Company  and 
an  intervening  industry  for  the  establishment  of  joint  through 
freight  rates  from  stations  on  the  railroad  to  stations  on  the  re- 
spondent's line  in  Indiana ;  complainant  ordered  to  be  classed  as> 
a  common  carrier  with  the  right  to  have  joint  rates  and  a  division 
thereof,  the  division  left  to  the  railroad  and  to  be  fixed  by  the 
Commission  if  they  are  unable  to  agree. 

By  the. Commission:  This  proceeding  covers  petitions  filed 
by  the  Syracuse  &  Milford  Eailway  Company  and  the  Sandusky 
Cement  Company  as  intervener  for  the  establishment  of  joint 
through  freight  rates  from  stations  located  on  the  said  Syracuse 
&  Milford  Railway  Company  to  stations  in  Indiana,  located  on 
the  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis  Railway  Com- 
pany, hereinafter  called  the  Big  Four. 

The  testimony  shows  that  the  complainant  was  duly  and  prop- 
erly incorporated  as  a  railroad  under  the  laws  of  Indiana;  that 

it  has  built  and  now  owns  and  operates  a  line  from  Syracuse  to  a 
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point  on  the  Big  Four  known  as  Deeters,  an  approximate  distance 
of  7^  miles.  There  are  at  present  only  two  industries  located  on 
the  line  of  the  Syracuse  &  Milford  railroad,  they  being  the  ce- 
ment plant  of  the  Sandusky  Cement  Company,  intervener  in  this 
case,  and  the  Wabee  Gravel  Company,  operating  a  gravel  pit  near 
Wabee  Lake.  The  Baltimore  &  Ohio  Eailroad  Company  serves 
the  cement  company,  but  the  Wabee  Gravel  Company  has  no 
other  connection  than  the  Syracuse  &  Milford  Railway  Company. 
It  was  shown  that  the  railroad  was  built  primarily  to  obtain  an 
additional  supply  of  materials,  marl  and  clay,  foimd  west  of  the 
plant  located  at  Syracuse,  and  the  railroad  was  built  down  to  the 
Big  Four.  The  number  of  tons  of  material  handled  inbound  to 
the  cement  company  for  the  following  years  is  as  follows :  , 

1913. 

Clay    : 94,200  tons 

Marl 236,500  tons 

1914. 

Clay   106,800  tons 

.  Marl   264,600  tons 

^  1916. 

Clay   89,900  tons 

Marl  224,800  tons 

In  1916  to  June  16. 

Clay    28,000  tons 

Mar}  70,000  tona 

During  the  same  years  the  cement  company  received  inbound 
via  the  railroad^  cars  of  material  as  follows: 

1915.  1916w 

4  ears  eoal.  1  car  ooal. 

9  cars  machinery.  1  cfir  sand. 

2  cars  pipe. 
1  car  lumber. 

The  cement  company  sliipped  out  from  these  works  to  points  on 
defendant  ccwnpany's  railroad  via  the  Syracuse  &  Milford  Rail- 
way in  the  year  1915,  49  cars  cement,  equal  to  1,900  tons,  and  in 
1916  to  June  15th,  34  cars  cement,  equal  to  2,861  tons. 

The  Wabee  Gravel  Company  has  shipped  via  the  Syracuse  & 
Milford  Eailway  to  points  on  the  Big  Four,  carload  freight  as 
follows : 

In  1914,  82  cars,  equal  to  4,100  tons;  in  1916,  361  cars,  equal 

to  18,000  tons,  and  in  1916  to  June  15,  276  cars,  equal  to  13,800 

tons. 
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The  cement  company  made  shipments  of  cement  via  the  Balti- 
more &  Ohio  railroad  to  points  on  or  via  the  Big  Four  railroad 
during  years  1915  and  1916  as  follows:  In  1915,  19,623.59 
tons,  of  which  12,664.88  tons  were  consigned  to  Indianapolis  and 
the  balance  to  some  thirty-five  different  stations;  in  1916,  from 
January  1  to  June  15,  the  cement  company  made  shipments  of 
cement  to  the  amount  of  3,037.56  tons,  of  which  a  little  more 
than  half  went  to  Indianapolis,  the  balance  going  to  some  thirty- 
five  other  points.  Had  joint  through  rates  been  in  effect,  these 
shipments  could  have  moved  via  the  complainant's  line  of  road  to 
Deeters  and  there  delivered  to  the  Big  Four,  but  as  no  rates  are 
in  effect,  and  the  rates  from  Deeters  being  the  same  as  from  Syra- 
cuse, the  complainant's  line  of  road  would  receive  no  compensa- 
tion to  pay  the  cost  of  transportation  over  the  Syracuse  &  Milford 
railroad.  The  Baltimore  &  Ohio  Railroad  company  connects 
with  the  Big  Four  at  Milford  Junction,  an  approximate  distance 
of  5  miles  from  Syracuse.  The  Wabee  Gravel  Company  is  lo- 
cated approximately  3  miles  from  Deeters,  and  cars  for  making 
shipments  are  ordered  by  the  gravel  company  from  the  Big  Four 
placed  on  the  wye  and  handled  from  the  wye  to  the  plant  of  the 
gravel  company  for  loading  and  return  movement  to  the  Big 
Four,  for  which  the  gravel  company  pays  the  Syracuse  &  Mil- 
ford Railway  Company  for  performing  such  service,  and  it  was 
shown  that  the  gravel  company  is  satisfied  with  such  arrange- 
ment. The  testimony  also  discloses  the  fact  that  the  railroad  com- 
pany is  owned  by  the  cement  company  and  the  investment  in 
railroad  property  and  equipment  is  approximately  $165,000. 
In  1914  it  cost  the  Milford  &  Syracuse  Railway  Company  for 
operation  $29,067.83  and  in  1915,  $35.953.20,.  which  was  paid 
by  the  cement  company  after  deducting  amount  collected  from 
the  Wabee  Gravel  Company;  this  amounted  to  a  little  over  11 
cents  per  ton  on  all  cement,  marl,  and  clay  handled  for  the  cement 
company.  The  Syracuse  &  Milford  Railway  Company  owns  three 
locomotives  and  70  or  80  cars  of  small  capacity;  the  testimony 
shows  that  said  complainant  holds  itself  out  as  a  common  carrier. 

The  first  question  involved  is.  Is  the  Syracuse  &  Milford  Rail- 
way Company  a  railroad  or  merely  a  plant  facility,  and  if  it  be 
a  railroad  what  per  cent  of  the  through  rate  should  be  given  it 
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as  its  proportion  of  the  throu^  rate  ?  The  first  question  should 
be  first  dealt  with. 

The  Syracuse  &  Milford  Bailwaj  Company  holds  itself  out  to 
be  a  common  carrier,  makes  reports  as  such  to  this  Commission, 
is  taxed  by  the  state  board  of  taxation  as  such,  holds  itself  ready 
and  willing  to  handle  all  freight  offered  it  for  movement  over  its 
line.  It  has,  however,  handled  no  business  except  for  the  cement 
company  and  the  Wabee  Gravel  Company. 

The  Public  Service  Commission  of  Indiana,  having  the  matter 
imder  consideration  and  being  fully  advised  in  the  premises,  is 
of  the  opinion  that  the  complainant,  the  Syracuse  &  Milford 
Railway  Company,  is  a  common  carrier,  and  should  be  entitled 
to  participate  in  through  joint  rates,  and  it  will  be  so  ordered. 

The  question  of  division  of  the  rates  should  be  left  to  the  peti- 
tioner and  the  respondent;  and  if  they  are  unable  to  agree,  the 
Commission  will  then  fix  the  division  of  the  rates,  and  it  will  be 
so  ordered,  giving  the  carriers  thirty  days  in  which  to  agree  upon 
the  division  of  rates. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  complainant  in  this  case,  the  Syracuse  &  Mil- 
ford Railway  Company,  be  and  the  same  is  hereby  classed  as  a 
common  carrier  within  the  meaning  of  the  law  governing  common 
carriers,  with  the  right  to  have  joint  rates  with  respondent,  and 
to  receive  a  fair  division  of  the  rates  from  and  to  points  on  its 
line  in  connection  with  the  respondent,  which  should  be  on  the 
same  basis  as  divided  between  other  carriers  for  similar  freight 
and  similar  distances  and  conditions,  and  that  said  Syracuse  & 
Milford  Railway  Company  and  Big  Four  Railway  Company 
be  and  they  are  hereby  given  thirty  days  from  the  date  of  this 
order  to  agree  on,  publish,  and  put  into  effect  joint  rates  on  such 
freight  as  is  now  handled  or  to  be  handled  from  and  to  points  on 
the  Syracuse  &  Milford  Railway  Company. 

It  is  fwrther  ordered  that  if  the  Syracuse  &  Milford  Railway 
Company  and  the  Big  Four  Railway  Company  are  unable  to 
agree  upon  the  division  of  the  rates  within  the  period  of  thirty 
days,  unless  the  time  be  extended  by  the  Commission,  the  Com- 
mission will  then  fix  the  division  of  the  rates  as  prescribed  by  the 
statutes  of  Indiana. 

It  is  further  ordered  that  the  Syracuse  &  Milford  Railway 
P.U.R.1917C. 
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Company  be  and  it  is  hereby  required  to  file  with  the  Commia- 
sion  within  thirty  days  from  the  date  of  this  order  reasonable 
and  just  rates  on  all  traffic  handled  over  its  line  either  locally  or 
joint. 

'     A  petition  for  a  rehearing  was  overruled  on  February  9,  1917. 

Note. — In  Re  Conservative  Invest.  Co.  Decision  No.  3890,  Appli- 
cation No.  2615,  Nov.  21, 1916,  the  California  Commission  held  that 
a  company  serving  water  to  users  on  a  specified  tract  at  a  specified 
compensation  per  month  was  undoubtedly  serving  water  to  the  pub- 
lic within  the  territory  occupied  by  its  system,  and  was  therefore  a 
public  utility. 


INDIANA  PUBLIC  SCSiVICE  COMMISSION. 

NORTHWESTERN  INDIANA  TELEPHONE  COMPANY 

V. 

LAPORTE  TELEPHONE  COMPANY. 

[No.  2012.] 

CommisMana  —  JurUdiction  —  Construction    of    telephone    lines  — 
Bural  districts. 

The  Indiana  Commission  has  no  jurisdiction  over  the  construc- 
tion of  telephone  lines  outside  the  limits  of  any  corporate  city  or  town. 

[January  26,  1917.] 

Application  by  the  Northwestern  Indiana  Telephone  Com- 
pany for  permission  to  construct  a  portion  of  a  toll  line  and  that 
the  respondent  company  be  required  to  construct  the  remainder 
of  said  toll  lines,  and  a  supplemental  petition  asking  that  the  re- 
spondent company  be  enjoined  from  making  certain  extensions ; 
dismissed  upon  ground  of  lack  of  jurisdiction. 

By  the  Commission:    The  Northwestern  Indiana  Telephone 

Company  filed  its  petition  with  this  Commission  on  December 

23,  1915,  asking  that  it  be  permitted  to  construct  a  portion  of  a 

proposed  toll  line  between  Kouts  and  Lacrosse,  Indiana,  and  that 

the  Laporte  Telephone  Company  be  required  to  construct  the 

remainder  of  said  proposed  toll  line. 

It  subsequently  filed  its  supplemental  petition,  ailing  that 
P.U.R.1917C. 
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the  respondent  was  building  a  telephone  line  into  territory  in 
Porter  county,  where  the  petitioner  had  established  its  lines,  and 
asking  an  order  of  the  Commission  enjoining  and  restraining  the 
respondent  from  setting  its  poles  and  placing  its  wires  in  the 
territory  described  in  the  supplemental  petition. 

Eespondent  appeared  at  the  hearing  of  the  case  on  January 
25,  1917,  at  the  office  of  the  Commission  in  the  State  House,  at 
Indianapolis,  Indiana,  and  filed  its  answer. 

On  the  hearing  the  evidence  showed  that  neither  Kouts  nor 
Lacrosse  are  incorporated  towns,  and  that  the  territory  from 
which  petitioner  seeks  to  exclude  the  respondent  from  placing  its 
telephone  poles  and  wires  is  outside  of  any  incorporated  city  or 
town. 

It  thus  appears  that  this  Commission  has  no  jurisdiction  of  the 
matters  set  forth  in  said  petition  and  supplemental  petition,  and 
that  they  should  be  dismissed. 

It  is  therefore  ordered  that  the  petition  and  the  supplemental 
petition  filed  herein  be  and  the  same  are  hereby  dismissed  for 
lack  of  jurisdiction  by  this  Commission. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

DENNIS  O'BBIEN  et  aL 

V. 

PITTSBUBGH,  CINCINNATI,  CHICAGO,  &  ST.  LOUIS 
BAILWAY  COMPANY. 

[No.  2786.] 

Service -^JurisdictUm  of  CommisMon -^  BaUroads -^  Bulletin  J^oarda. 
The  Indiana  Commission  has  no  jurisdiction  to  require  the- in- 
Btallaticm  of  bulletin  boards  at  railroad  stations  at  which  no  telegraph 
office  is  maintained. 

[March  3,  1917.] 

Petition  that  respcmdent  be  required  to  install  and  maintain 

a  bulletin  board  scheduling  arrival  of  trains  at  English  Lake; 

dismissed. 
P.U.R.1917C. 
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By  the  Commission:  Petitioners  have  filed  a  petition  asking 
that  respondent  be  required  to  install  and  maintain  a  bulletin 
board  scheduling  the  arrival  of  trains  at  English  Lake. 

The  attorney  for  petitioners  states  in  a  letter  to  the  Commis- 
sion that  there  is  no  telegraph  instrument  or  telejdione  in  the 
railroad  office  at  this  place.  A  railroad  company  is  only  required 
to  schedule  the  arrival  of  trains  at  such  stations  which  maintain 
a  telegraph  office.  As  it  appears  that  this  Commission  has  no 
jurisdiction  of  this  case,  the  same  should  be  dismissed. 

It  is  therefore  ordered  that  the  above-entitled  cause  be^  and  the 
same  is,  hereby  dismissed. 


BfAS8ACH176ETTS  PVPI/IC  SERVICE  COMMISSION. 

BE  BBOCKTON  &  PLYMOUTH  STREET  RAILWAY 
COMPANY. 

[P.  S.  C.  1704.] 

BE  BOSTON  ELEVATED  RAILWAY  COMPANY. 

[P.  8.  C.  1705.] 

Service  «-  Street  rail/ways  —  Type  of  cars  —  One-man  cars. 

Hie  Massachusetts  Public  Service  Commission  authorized  cer- 
tain street  and  elevated  railways  to  operate,  upon  lines  of  light  traffic, 
one-man  cars  with  safety  devices  which  automatically  shut  off  the 
power,  apply  the  brakes,  sand  the  track,  and  open  the  doors  in  case  the 
motorman  should  for  any  cause,  while  the  car  is  in  operation,  remove 
his  hand  from  the  controller  handle,  the  authority  being  granted  upon 
the  understanding  that  it  might  at  any  time  be  withdrawn  if  the 
operation  of  the  cars  should  prove  dangerous  to  public  safety  or  inade- 
quate for  the  traveling.j>ublic. 

[March  28,  1917.] 

Petition  by  the  Brockton  &  Plymouth  Street  Bailway  Com- 
pany and  the  Boston  Elevated  Railway  Ccmipany  for  approval 
of  specified  type  of  one-man  cars  and  for  permission  to  operate 
the  same;  granted. 

By  the  Commission:  These  petitions  are  similar  and  for 
convenience  have  been  considered  together.  The  Boston  Elevated 
Bailway  Company  wishes  to  buy  a  single  car  of  the  one-man 
P.U.R.1917C. 
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operated  type,  and  to  use  it  on  the  short  line  of  very  light  traffic 
which  runs  between  Maverick  square  and  North  Ferry,  in  the 
East  Boston  district  The  Brockton  &  Plymouth  wishes  to  buy 
two  cars  of  the  same  type,  and  to  operate  them  on  its  railway 
in  the  towns  of  Plymouth  and  Kingston.  Traffic  on  its  entire 
line  is  light  except  at  tim(«  during  the  summer  season. 

Permission  to  operate  one-man  cars  has  in  the  past  been  refused 
by  this  Commission  and  by  its  predecessor,  the  Board  of  Rail- 
road Commissioners.  The  last  case  of  this  kind  was  in  1915, 
when  the  petition  of  the  Milford,  Attleborough,  &  Woonsocket 
Street  Railway  Company,  "for  authority  to  operate  an  electric 
car  on  its  line  between  Bellingham  Four  Corners  and  Caryville 
in  charge  of  one  man,"  was  dismissed.  (3  Ann.  Rep.  Mass.  P. 
S.  C.  379.)  In  its  opinion  the  Commission  cited,  with  approval, 
a  decision  of  the  Board  of  Railroad  Commissioners  on  December 
3,  1903,  when  it  refused  to  authorize  the  Boston  &  Northern 
Street  Railway  Company  to  operate  such  a  car  over  its  North 
Reading  branch,  and  when  it  said :  "It  would  be  unwise,  in  our 
judgment,  to  establish  a  precedent  for  intrusting  the  car  operated 
by  electricity  to  the  sole  custody  of  one  man,  and  we  must  there- 
fore recommend  that  the  company  employ  a  conductor  as  well  as 
a  motorman  on  this  branch.'^ 

The  question  was  also  raised  by  various  remonstrants  in  the 
recent  Bay  State  Rate  Case,  P.U.R.1916F,  221,  decided  August 
31,  1916,  who  strongly  urged  the  use  of  one-man  cars  as  a  means 
of  saving  expense  and  also  improving  service.  In  its  decision  in 
this  case  the  Commission  made  the  following  statement  in  regard 
to  this  matter: 

"The  experts  also  urged  a  limited  use  of  one-man  operated 
ears.    To  quote  Mr.  Arnold  (exhibit  62,  p.  55) : 

"  ^At  present  a  large  number  of  lines  are  being  operated  with 
the  longest  practicable  headway  to  provide  any  reasonable  service, 
and  yet  the  revenue  is  not  sufficient  to  result  in  profitable  opera- 
tion. In  "such  cases,  particularly  for  short  lines  in  suburban  ter- 
ritory, the  use  of  the  one-man  car  is  recommended  at  least  during 
the  greater  part  of  the  day.'  He  estimated  a  saving  from  this 
source  of  from  $25,000  to  $39,000  a  year.  Mr.  Witt  went  much 
further  and  advised  a  certain  use  of  such  cars  on  lines  even  of 
heavy  traffic,  as  a  means  of  meeting  jitney  and  motor  bus  com- 
P.U.R.1917C.  ' 
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petition.  By  using  them  he  argued  that  far  more  frequent  serv- 
ice could  be  furnished  without  increased  expense.  The  company 
takes  a  position  midway  between  the  two,  believing  that  one-man 
cars  can  be  used  to  advantage  on  more  routes  than  Mr.  Arnold 
apparently  thinks  probable^  but  not  to  the  extent  which  Mr.  Witt 
advocates.  (Record,  pp.  4880-4882.)  The  company,  it  should 
also  be  stated,  cannot  be  held  responsible  for  any  failure  to  use 
such  cars  up  to  the  present  time,  ior  it  has  been  prevented  from 
doing  so  by  decisions  of  this  Commission  and  of  its  predecessor, 
the  Board  of  Eailroad  Commissioners,  decisions  based  on  the 
allied  danger  involved  in  their  operation.  It  is  possible  that 
this  danger  may  have  been  exaggerated,  and  that  it  has  been 
minimized  by  recent  improvements  in  type  of  car  and  method 
of  control.  At  all  events,  the  Commission  is  quite  willing,  upon 
application,  to  take  this  matter  up  again  without  prejudice  and 
give  it  renewed  consideration." 

Undoubtedly  the  issue  which  is  now  presented  diff^^  essen- 
tially from  the  issue  which  was  before  the  Railroad  Commission 
in  1903,  and  again  before  this  Commission  in  1915.  It  was  then 
proposed  to  employ  in  one-man  operation  a  car  very  similar  in 
type  to  the  ordinary  car  which  is  in  charge  of  two  men,  using 
the  front  entrance  only  and  introducing  some  form  of  prepayment 
device.  In  the  present  instance  the  car  which  both  the  Boston 
Elevated  and  the  Brockton  &  Plymouth  companies  wish  to  use 
has  been  specially  designed  for  cme-man  operation,  and  has  safe- 
ty devises  of  new  and  unusual  character.  Provision  is  made,  for 
example,  so  that  if  the  motorman,  while  the  car  is  in  operation, 
should  for  any  cause  remove  his  hand  from  the  controll^  handle, 
power  is  automatically  shut  off,  brakes  are  applied,  the  track  is 
sanded,  the  front  door  is  thrown  open,  and  the  rear  door  unlocked. 
In  point  of  comfort,  also,  the  car  is  superior  to  the  ordinary 
single-truck  car,  for  it  is  equipped  with  cross  seats  and  will  seat 
from  28  to  30  passengers. 

The  plans  for  this  proposed  new  type  of  car  have  been  given 
very  careful  consideration  by  the  inspection  department  of  the 
Commission;  and  the  chief  of  that  department,  Mr.  Bishop,  is 
of  the  opinion,  upon  present  information,  that  they  can  be  oper- 
ated without  endangering  the  safety  of  the  public,  and  that  their 

use,  for  an  experimental  period  of  time  at  least,  may  reasonably 
P.U.R.1917C. 
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be  permitted  by  the  Commission.  To  what  extent  such  cars  are 
capable  of  providing  adequate  accommodation  for  the  traveling 
puUic  is  another  matter,  and  can  only  be  determined  in  actual 
practioe.  Favorable  reports,  however,  have  been  received  from 
other  parts  of  the  country  where  they  are  now  in  service.  In 
the  opinion  of  the  Commission  it  will  probably  be  necessary  to 
confine  their  use  to  lines  of  light  traffic  such  as  the  lines  involved 
in  the  present  petitions.  So  far  as  such  cars  enable  the  com- 
panies to  operate  with  greater  economy,  they  are,  under  present 
conditions  and  indeed  under  any  conditions,  clearly  in  the  gen- 
eral public  interest,  and  even,  we  believe,  in  the  interest,  in  the 
long  run,  of  the  employees  of  the  companies. 

Upon  consideration  of  all  the  circumstances  of  these  two  cases, 
therefore,  the  Commission  believes  that  the  authority  sought  in 
the  petitions  should  be  granted,  upon  the  understanding,  how- 
ever, that  this  authority  may  at  any  time  in  the  future  be  with- 
drawn if  the  operation  of  the  cars  in  actual  practice  proves  in 
any  important  respect  dangerous  to  public  safety,  or  if  it  proves 
that  they  are  unable  to  furnish  reasonable  and  adequate  accommo- 
dations for  the  traveling  public.  Orders  to  this  effect  are  entered 
below. 


MISSOURI  supreme;  court. 

STATE  EX  EEL.  MISSOXJEI  PACIFIC  RA.ILWAY  COMPANY 

^^  -^  et  al. 

'^  v. 

ATKINSON  et  al.,  Public  Service  Commission. 

(_  Mo.  — ,  192  S.  W.  8«.) 

Service  —  Power  of  Commission  —  Railroads  —  Sleeping  cars. 

1.  The  Missouri  Public  Service  Commission,  in  the  exercise  of  its 
statutory  authority  over  the  "transportation  of  persons"  by  railroad, 
including  "service  in  connection  with  or  incidental  to  the  safety,  com- 
fort, or  convenience  of  the  person  transported,"  has  jurisdiction  to  com- 
pel railroads  to  furnish  sleeping  car  service. 

Service  ^Railroads '^Sleeping   cars -^Reasonableness   of    order   re* 
quiring, 

2.  An  order  of  the  Public  Service  Commission,  that  a  railroad  fur- 
nish sleeping  car  service  for  one  year  and  keep  an  accurate  account  of 
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the  earnings  of  the  car  for  that  period,  and  that  the  company  might 
then,  with  all  the  facta  before  it»  make  an  application  for  a  change  in 
the  order,  will  not  be  set  aside  as  unreasonable  where  the  service  had 
previously  been  maintained  for  a  period  of  over  thirty  years,  no  evi- 
dence  was  produced  showing  any  change  in  conditions,  and  the  state- 
ment of  the  company,  which  tended  to  show  loss  in  the  eervice,  covered 
a  period  of  a  little  over  three  months  only,  and  did  not  show  the  total 
earnings  of  the  car. 
Return  ^»  Return  as  a  whole '^  Sleeping  cars -^  Branch-line  service 
operated  at  a  loss. 

3.  Proof  of  a  small  pecuniary  loss  in  sleeping  car  service  on  a 
branch  line  will  not  of  itself  render  invalid  an  order  requiring  such 
service,  in  the  absence  of  evidence  that  the  sleeping  car  service  on  the 
entire  railroad  was  unprofitable. 

Appeal  and  review -^  Scope '^  Matters  not  raised  below, 

4.  The  objection  that  the  receiver  of  a  railroad  had  not  been  prop- 
erly brought  before  the  Commission  cannot  be  raised  for  the  first  time 
on  a~  motion  for  rehearing  in  the  circuit  court  of  a  judgment  sustain- 
ing an  order  of  the  Commission. 

Appeal  and  review  —  Scope  —  Matters  not  presented  on  rehearing  he» 
fore  Commission. 

5.  The  objection  that  the  receiver  of  a  railroad  had  not  been 
properly  brought  before  the  Commission  cannot  be  raised  on  appeal 
to  the  courts,  where  the  receiver  was  included  in  the  order  made  by  the 
Commission,  and  the  objection  was  not  made  in  the  application  for  a 
rehearing  before  the  Commission. 

(Bond,  J.,  dissents.) 
[January  29,  1917.] 

Certioraei  to  review  an  order  of  the  Missouri  Public  Service 
Commission  requiring  the  Missouri  Pacific  Railway  to  furnish 
certain  sleeping  car  service;  judgment  sustaining  the  order  af- 
firmed. 

Appearances:  James  F.  Green  and  H.  H.  Larimore,  both  of 
St.  Louis,  for  appellants;  Alex  Z.  Patterson  and  James  D.  Lind- 
say, both  of  Jefferson  City,  for  respondents. 

Graves,  P.  J.,  delivered  the  opinion  of  the  court: 
Since  1872  the  Missouri  Pacific  Eailway  Company  has  owned 
and  operated  a  line  of  railroad  from  Joplin,  Missouri,  to  Pleasant 
Hill,  Missouri,  at  which  point  it  connected  with  the  main  line 
from  St  Louis  to  Kansas  City.  During  most  of  this  long  time 
and  up  to  about  April  11,  1915,  it  maintained  a  Pullman  car 
service  by  having  a  Pullman  car  attached  to  one  of  its  trains 
leaving  St.  Louis,  and  by  having  this  car  detached  at  Pleasant 
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Hilly  and  then  attached  to  a  train  running  from  Kansas  City  to 
Joplin.  A  like  arrangement  was  had  for  east-bound  passengers, 
by  having  a  Pullman  car  attached  to  a  Kansas  City  train  at 
Joplin  and  detached  at  Pleasant  Hill,  and  there  attached  to  a  St. 
Louis  train.  The  taking  off  of  this  Pullman  service  was  the  oc- 
casion of  a  complaint  by  the  Business  Men's  League  of  Carthage 
against  the  railway  company  before  our  Public  Service  Commis- 
sion, which  made  a  provisional  order  requiring  said  company  to 
retain  such  Pullman  service  for  a  period  beginning  December  15, 
1915,  and  imtil  such  order  was  revoked  or  set  aside  by  the  said 
Commission.     The  sixth  clause  of  such  order  reads: 

"Order  6.  That  defendant  Missouri  Pacific  Railway  Com- 
pany and  Benjamin  F.  Bush,  receiver,  shall  have  the  right  at  the 
end  of  one  year  from  the  1st  day  of  January,  1916,  to  file  with 
the  Commission  an  account  in  detail  showing  the  number  of 
passengers  carried  and  aU  receipts  and  expenditures  arising  fronK 
furnishing  the  service  for  that  period,  and  shall  also  have  leave 
at  that  time  to  move  this  order  be  set  aside ;  that  the  Commission 
shall  retain  jurisdiction  of  the  case  for  the  purpose  of  making 
such  further  orders  as  may  be  necessary." 

The  evidence  taken  before  the  Commission  is  not  flush  with 
facts  upon  either  side  as  to  the  earnings  of  the  Pullman  car  used 
in  this  service.  The  complainant  proved  the  continuous  service 
for  nearly  thirty  years,  and  in  addition  proved  that,  when  the 
railway  company  was  in  fact  competing  against  the  Frisco  line 
for  passenger  business  from  Joplin  and  Carthage  to  St.  Louis, 
it  got  its  share,  but  that  of  late  no  effort  had  been  made  for  such 
business,  because  of  the  much  better  time  made  by  the  Frisco 
over  the  present  slower  schedule  of  the  Missouri  Pacific  com- 
pany. On  page  3  of  relator's  brief,  its  side  of  the  controversy 
is  thus  stated :  "On  part  of  the  railway  company  it  was  shown 
that  the  sleeper  which  was  taken  off  was  the  property  of  the  Pull- 
man company;  that  the  latter  company  exacted  $6,000  a  year 
from  the  railway  company  for  the  use  of  each  sleeper  in  the  serv- 
ice, and  if  all  of  the  sleepers  in  use  did  not  average  a  return  of 
$6,000  the  difference  had  to  be  made  up  by  the  railway  company. 
It  was  further  shown  that  the  sleeping  car  in  controversy  earned 
per  trip  during  January,  February,  March,  and  April,  1911,  the 

following  sums:  $7.75,  $9.32,  $8.32,  and  $7.67,  respectively^— 
P.U.R.1917C. 
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leaving  a  deficit  to  be  paid  the  Pullman  company  eadi  trip  of 
$8.69,  $7.12,  $8.12,  and  $8.77/' 

These  figures,  however,  must  be  explained.  They  are  not  the 
total  earnings  of  the  car.  They  only  include  Pullman  service  of 
passengers  from  St.  Louis  and  points  between  St.  Louis  and 
Pleasant  Hill  on  the  west-bound  trip,  where  such  passengers  went 
beyond  Pleasant  Hill  and  toward  Carthage  or  Joplin.  To  be 
explicit,  if  five  passengers  at  St.  Louis  took  this  Pullman  car 
(which  for  convenience  we  shall  call  the  Joplin  Pullman),  one 
destined  to  Jefferson  Cily,  one  to  Sedalia,  one  to  Warrensburg, 
one  to  Pleasant  Hill,  and  one  to  either  Harrisonville,  Butler, 
Nevada,  Lamar,  Carthage,  or  Joplin,  only  the  one  going  south 
from  Pleasant  Hill  was  counted,  and  the  other  four  were  not 
counted.  So,  too,  as  to  the  east-bound  trip,  if  the  passenger  took 
this  Joplin  Pullman  at  any  point  south  of  Pleasant  Hill,  the 
Pullman  fare  was  counted  in  these  figures,  but  the  car  might  be 
loaded  to  the  brim  at  Pleasant  Hill  and  points  east,  and  their 
fares  were  not  counted. 

Under  these  rather  unsatisfactory  facts  the  Commission  made 
the  provisional  order  stated  above.  Upon  certiorari  to  the  cir- 
cuit court  of  Cole  county  that  order  was  sustained  and  affirmed, 
and  by  certiorari  here  it  is  sought  to  quash  the  judgment  of  said 
circuit  court.  Points  urged  (and  additional  facts  if  required) 
will  be  noted  in  the  course  of  the  opinion. 

[1]  I.  The  first  point  urged  is  that  the  Public  Service  Com- 
mission has  no  poww  to  order  sleeping  car  service  from  railroad 
companies.  Relator  concedes  that  such  Commission  has  the  pow- 
er to  order  an  adequate  number  of  trains  and  an  adequate  num- 
ber of  cars  to  accommodate  the  public,  but  draws  the  line  on 
sleeping  cars,  on  the  theory  that  they  are  not  necessities,  but 
mere  conveniences  or  luxuries. 

The  jurisdiction  of  the  Commission  over  railroads  is  firmly 
fixed  by  the  statute  creating  the  Commission.  The  Act  of  1913 
(Laws  1913,  §  16,  p.  565)  says: 

"The  jurisdiction,  supervision,  powers  and  duties  of  the  Pub- 
lic Service  Commission  herein  created  and  established  shall  ex- 
tend under  this  act : 

"1.  To  all  railroads  within  this  state,  and  to  all  tranq>ortation 
P.U.R.1917C. 
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of  persons  or  property  thereon,  and  to  the  person  or  corporation 
owning,  leasing,  operating  or  controlling  the  same." 

Note  the  term  '^transportation  of  persons,"  as  used  in  the  above 
grant  of  power.  The  lawmakers  did  not  leave  the  meaning  of 
these  words  in  doubt,  nor  did  they  leave  them  for  judicial  con- 
fitruction.  They  have  defined  their  meaning  by  the  act  itself. 
Paragraph  24  of  §  2  of  the  Act  of  1913  (Laws  1913,  p.  560) 
reads: 

"24.  The  term  'transportation  of  persons,'  when  used  in  this 
act,  includes  .  .  .  service  in  connection  with  or  incidental 
to  the  safety,  comfort  or  convenience  of  the  person  transported 
and  the  receipt,  carriage  and  delivery  of  such  person  and  his  bag- 
gage.** 

The  italics  are  ours.  Under  the  definition  of  "transportation 
of  persons"  it  is  not  meant  the  mere  getting  of  them  from  one 
place  to.  another,  but  there  is  included  the  elements  of  "comfort 
or  convenience."  This  definition  eliminates  the  idea  of  mere 
necessity,  although  we  are  not  saying  that  sleeping  cars  are  not 
a  public  necessily  in  this  age  of  the  world.  That  matter  we  will 
discuss  later.  The  present  purpose  is  to  show  that  the  statutes 
themselves  contemplate  more  than  carriage  merely. 

Going  further  as  to  the  jurisdiction  or  right  of  the  Commis- 
sion to  provide  for  adequate  service,  we  have  f  2  of  §  47  of  the 
Act  of  1913  (Laws  1913,  p.  685),  the  pertinent  part  of  which 
reads :  "Whenever  the  Commission  shall  be  of  the  opinion,  after 
a  hearing  had  upon  its  own  motion  or  upon  complaint,  that  the 
regulations,  practices,  equipment,  appliances  or  service  of  any 
fiuch  common  ci^ier,  railroad  corporation  or  street  railroad  cor- 
poration in  respect  to  transportation  of  persons  or  property  with- 
in this  state  are  unjust,  unreasonable,  unsafe,  improper  or  in- 
'adequate,  the  Commission  shall  determine  the  just,  reasonable, 
safe,  adequate  and  proper  regulations,  practices,  equipment,  ap- 
pliances and  service  thereafter  to  be  in  force,  to  be  observed  and 
to  be  used  in  such  transportation  of  persons  and  property  and  so 
fix  and  prescribe  the  same  by  order  to  be  served  upon  every  com- 
mon carrier." 

Further,  the  pertinent  portions  of  §  49  of  said  Laws  1913,  p. 

588,  read :    "If  in  the  judgment  of  the  Commission,  additional 

tracks,  switches,  terminals  or  terminal  facilities,  stations,  motive 
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power,  or  any  other  property,  construction,  apparatus,  equip- 
ment, facilities  or  device  for  use  by  any  common  carrier,  railroad 
corporation  or  street  railroad  corporation  in  or  in  connection  with 
the  transportation  of  passengers  or  property  ought  reasonably  to 
be  provided,  or  any  repairs  or  improvements  to  or  changes  in  any 
thereof  in  use  ought  reasonably  to  be  made,  or  any  additions  or 
changes  in  construction  should  reaBonably  be  made  thereto  in 
order  to  promote  the  security  or  convenience  of  the  public  or 
employees,  or  in  order  to  secure  adequate  service  or  facilities  for 
the  transportation  of  passengers  or  property,  the  Commission 
shall,  after  a  hearing,  either  on  its  own  motion  or  after  complaint^ 
make  and  serve  an  order  directing  such  repairs,  improvements^ 
changes  or  additions  to  be  made  within  a  reasonable  time  and  in 
a  manner  to  be  specified  therein." 

In  all  these  quotations  the  italics  are  ours.  These,  and  even 
other  portions  of  the  Act  of  1913  not  quoted,  clearly  indicate 
that  the  Commission  is  not  only  authorized. to  see  that  the  rail- 
roads are  equipped  in  such  manner  as  will  enable  them  to  carry 
passengers  from  point  to  point  in  the  state,  but  that  they  are  so 
equipped  as  to  furnish  comfort  and  convenience  in  the  ^'transpor- 
tation  of  passengers."  We  cannot  go  to  common-law  rules,  be- 
cause they  have  been  supplanted  by  the  statute.  We  must  go  to 
the  statute,  and  under  its  very  terms  we  are  forced  to  say  that 
the  Commission  under  proper  circumstances  has  the  power  to 
direct  and  order  sleeping  car  service. 

Even  if  the  statutes  granting  the  powers  were  not  as  broad  as 
they  are,  yet  in  these  days  of  business  activities  it  can  be  said 
that  sleeping  cars  have  passed  the  point  of  mere  conveniences  and 
reached  the  point  of  public  necessities.  We  cannot  measure  pub- 
lic necessities  by  the  old  rules.  What  years  ago  were  deemed 
only  luxuries  are  to-day  public  necessities.  Thus  we  have  held 
tliat  telephones  in  public  offices  are  public  necessities  and  must 
be  paid  for  out  of  public  funds.  Motley  v.  Pike  County,  233 
Mo.  loc.  cit  46,  135  S.  W\  39.  What  were  mere  luxuries  years 
ago  have  by  constant  uses,  practices,  and  advanced  business 
thought  become  necessities  of  to-day.  The  idea  is  well  expressed 
by  the  Public  Senice  Commission  of  West  Virginia  in  case  of 
Public  Service  Commission  v.  Chesapeake  &  0.  R.  Ca  P.U.R 
1916E,   loc.   cit.   364,   whereat  it  is  said:     "It  is  said   that 
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this  proposed  additional  sleeper  servioe  is  not  a  necessity,  but 
only  a  convenience.  That  it  is  not  an  absolute  necessity  is  true. 
No  sleeping  car  is.  No  dining  or  parlor  car  is.  Our  fathers  had 
none  of  them.  If  they  traveled  at  night  they  slept  in  their  seat 
in  the  day  coach.  As  for  meals,  they  took  their  lunches  with 
them,  or  got  their  meals  at  the  places  where  the  train  stopped 
'twenty  minutes  for  dinner*  or  other  meaL  We  can  at  this  day 
get  along  without  sleeping  cars.  We  can  travel  as  our  fathers 
did.  If  there  were  no  such  cars  everybody  would  be  on  a  parity 
in  that  respet?t.  Necessity  and  convenience  are  relative  terms. 
What  was  a  mere  ccMivenience  a  few  years  ago  may  now,  in  this 
age  of  telegraphs  and  telephones,  become  a  practical  necessity. 
The  matter  is  affected  by  time,  circumstances,  custom,  conditions, 
and  the  state  of  society." 

Our  statutes  are  much  broader  than  the  West  Virginia  statutes. 
Ey  them  the  convenience  of  passengers  as  well  as  the  absolute 
necessities  may  be  considered.  There  is  therefore  nothing  in  the 
point  made  that  the  Commission  of  Missouri  is  without  authority 
under  any  circumstances  to  direct  sleeping  car  service.  Under  a 
proper  state  of  facts  our  Public  Service  Commission  is  fully  em- 
powered to  order  sleeping  car  service.  The  only  question  is: 
Do  the  facts  in  this  case  justify  the  conditional  order  made! 
That  question  we  take  next 

'  [2]  II.  The  only  serious  question  in  this  case  is  the  sufficiency 
of  the  evidence,  and  when  properly  considered  we  do  not  iLInk 
that  there  can  be  a  doubt  about  that  point.  The  evidence  for  the 
complainant  shows  that  this  sleeping  car  service  was  maintained 
for  nearly  thirty  years.  This  is  some  evidence  of  its  necessity. 
It  will  not  be  presumed  that  the  railway  company  would  for 
thirty  long  years  continue  the  doing  of  an  unnecessary  act  No 
condition  is  shown  that  would  change  the  necessity  for  this  sleep- 
ing car  service,  if  there  was  such  necessity,  during  diose  30  years. 
The  census  reports,  of  which  we  take  judicial  cognizance,  show 
an  increase  rather  than  a  decrease  in  population  in  that  territory. 
In  Jasper  county,  under  record  in  this  case,  we  have  Joplin  with 
a  population  of  32,078;  Webb  City  vsrith  11,817;  Cwrterville 
with  4,539;  Carthage  with  9,483;  and  Jasper  with  664.  In 
Barton  county  we  have  Lamar  with  3,216.  In  Vernon  there  is 
Nevada  with  7,175.    In  Bates  county  we  have  Butler  with  2,894, 
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and  not  in  the  record,  but  of  whidi  we  take  notice,  Eidi  Hill 
with  more,  and  Adrian  with  near  1,000.  In  Cass  county  is 
Harrisonville  with  1,947,  and  other  smaller  towns.  All  these 
are  on  the  line  of  this  railway  and  all  south  of  Pleasant  Hill,  and 
all  affected  by  the  discontinuance  of  the  sleeping  car  service. 

The  only  thing  shown  by  the  railway  is  the  sleeping  car  earn- 
ings for  the  three  months  and  eleven  days  just  prior  to  a  dis- 
continuance of  the  service.  From  this  showing  it  appears  that 
the  car  was  earning  some  $3,000  less  than  the  $6,000  per  year 
which  the  railroad  was  paying  for  the  car.  The  brief  in  this 
case  admits  that  the  car  contract  with  the  Pullman  Car  Com- 
pany for  service  required  the  railroad  to  make  all  the  sleeping 
cars  in  use  average  $6,000  per  annum,  but  the  contract  did  not 
require  the  railway  company  to  make  up  the  deficit  on  any  par- 
ticular car  if  all  the  cars  used,  taken  together,  averaged  $6,000 
per  year.  In  our  statement  we  have  quoted  the  substance  of  this 
contract  from  the  brief  of  the  railway  company. 

It  must  be  kept  in  mind  that  the  railway  company,  although 
it  was,  no  doubt,  possessed  of  the  facts,  did  not  show  the  whole 
earnings  of  this  Joplin  sleeper.  If  going  west  this  sleeper  was 
used  by  passengers  from  any  point  between  St  Louis  and  Pleas- 
ant Hill,  no  account  was  given  of  those  earnings.  So,  too,  on  the 
eastern  trip,  if  this  car  was  used  by  passengers  getting  on  at 
Pleasant  Hill  or  points  east  thereof  no  account  was  given  of  such 
earnings. 

The  showing  made  by  complainant  was  sufficient  to  call  from 
the  railway  company  a  clear  showing  as  to  the  loss,  if  any,  en- 
tailed by  maintaining  this  service,  and  this  the  company  has 
not  undertaken  to  do.  We  do  not  mean  to  say  that,  even  if  some 
loss  had  been  shown,  the  order  made  would  not  be  sustained,  but 
what  we  do  mean  to  say  is  that  the  railway  company  should  have 
shown  the  actual  earnings  of  this  car,  and  not  contented  itself 
with  the  meager  showing  made.  Nor  will  a  showing  for  a  small 
fragment  of  time  suffice. 

Under  the  facts  the  Commission  was  justifiable  in  making 

the  order  which  was  entered.    This  order  required  them  to  run 

such  car  for  a  year,  and  during  such  time  keep  an  account  of  the 

full  earnings  of  that  particular  car,  and  then  gave  the  company, 

thus  armed  with  all  the  facts,  the  right  to  file  a  motion  for  a 
P.U.R.1917C. 

Digitized  by  VjOOQIC 


STATE  EX  REL.  MISSOURI  P.  R.  CO.  ▼.  ATKINSON.  979 

change  of  the  order.  The  order  made,  in  view  of  all  the  facts,  is 
a  reasonable  one,  and  should  be  upheld.  If  at  the  end  of  the 
year  the  full  showing  is  such  as  to  indicate  that  there  should  be 
a  change  in  the  order,  we  have  no  doubt  that  the  Commission  will 
make  a  proper  order. 

[3]  III.  But  we  had  best  notice  another  matter.  From  Pleas- 
ant Hill  to  Joplin  is  a  branch  line  of  the  railway  company.  We 
do  not  understand  the  rule  to  be  that  the  service  upon  these 
branch  lines  must  of  necessity  be  self-sustaining  before  the  Com- 
mission can  compel  the  service,  provided  the  service  is  necessary 
for  the  "comfort  or  convenience"  of  the  traveling  public.  Branch 
lines,  when  considered  alone,  often  are  not  money  makers,  but, 
when  considered  as  feeders  to  a  main  line,  add  to  the  general 
profit  of  the  company.  In  other  words,  slight  pecuniary  loss  on 
a  given  service,  which  service  is  demanded  by  the  "comfort  or 
convenience"  of  the  public,  will  not  render  an  order  for  such 
service  bad,  if  the  whole  service  on  the  railroad  of  that  class  and 
kind  is  profitable.  In  Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct. 
Eep.  585,  11  Ann.  Cas.  398,  the  syllabus,  which  fairly  reflects 
the  opinion,  reads :  "It  is  within  the  power  of  a  state  Railroad 
Commission  to  compel  a  railroad  company  to  make  reasonable 
connections  with  other  roads  so  as  to  promote  the  convenience  of 
the  traveling  public,  and  an  order  requiring  the  running  of  an 
additional  train  for  that  purpose,  if  otherwise  just  and  reason- 
able, is  not  inherently  unjust  and  unreasonable  because  the  run- 
ning of  such  train  will  impose  some  pecuniary  loss  on  the  com- 
pany." 

In  State  v.  Chicago,  B.  &  Q.  R.  Co.  239  Mo.  loo.  oit.  234,  143 
S.  W.  794,  this  court  said:  A  "loss  to  a  railroad  is  no  defense 
to  a  petition  for  a  mandamus  to  compel  obedience  to  such  a  law. 
State  use  of  School  Fund  v.  Wabash,  St.  L.  &  P.  R.  Co.  83  Mo. 
144,  150;  New  York  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  S.  556, 
38  L.  ed.  269,  14  Sup.  Ct  Rep.  437;  Lake  Shore  &  M.  S.  R. 
€o.  V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465 ; 
Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Commission, 
«upra." 

So,  also,  in  Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Commission, 
152  Wis.  loc.  cit.  673,  140  N.  W.  303,  it  is  said:  "The  evidence 
P.U.R.1917C. 
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shows  that  to  put  on  an  extra  local  train  each  way  daily  would 
cost  about  $7,000  per  month,  and  that  the  estimated  receipts 
would  not  equal  the  expense.  It  is  not  shown,  however,  that  the 
whole  passenger  revenue  of  the  road  in  this  state  is  not  ample  to 
meet  the  additional  expense  with  a  fair  margin  of  profit.  But 
even  if  that  were  not  so,  if  the  service  required  is  a  reasonable 
one,  it  is  no  answer  to  say  that  it  would  have  to  be  performed  at 
a  financial  loss.  In  Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  26,  51  L.  ed.  933,  945,  27 
Sup.  Ct.  Rep.  585,  11  Ann.  Cas,  398,  the  court  says:  'Because, 
as  the  primal  duty  of  a  carrier  is  to  furnish  adequate  facilities 
to  the  public,  that  duty  may  well  be  compelled,  although  by  do- 
ing so  as  an  incident  some  pecuniary  loss  from  rendering  such 
eervice  may  result.'  This  is  reaffirmed  in  Missouri  P.  R.  Co.  v. 
Kansas,  216  U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct  Rep.  330.  In 
determining  what  is  reasonably  adequate  service,  the  paramount 
factor  is  public  need  and  convenience,  modified,  no  doubt,  by 
many  other  considerations,  such  as  the  size  of  the  station,  the 
extent  of  the  demand  for  transportation,  as  well  as  the  reasonable 
cost  of  giving  additional  service." 

In  Colorado  &  S.  R.  Co.  v.  State  R.  Commission,  54  Colo.  loc. 
cit.  93,  129  Pac.  518,  it  is  said:  **The  law  imposes  upon  it  the 
duty  of  furnishing  adequate  facilities  to  the  public  on  its  entire 
system,  not  a  part;  and  it  cannot  be  excused  from  performing 
its  full  duty  merely  because,  by  ceasing  to  operate  a  part  of  its 
system,  the  net  returns  would  be  increased ;  so  that  it  cannot  be 
said,  under  the  facts,  that  requiring  plaintiff  in  error  to  perform 
its  duty  to  the  public  by  furnishing  an  adequate  service  over  its 
line  between  Denver  and  Leadville,  although  a  pecuniary  loss  is 
entailed,  is  unreasonable  or  deprives  it  of  any  constitutional 
right,  either  Federal  or  state.  Missouri  P.  R.  Co.  v.  Kansas^' 
supra;  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct  Rep.  585, 
11  Ann.  Cas.  398;  North  Carolina  Corp.  Commission  v.  Atlantic 
Coast  Line  R.  Co-  137  N.  C.  1,  115  Am.  St.  Rep.  636,  49  S.  E, 
191. 

In  brief,  under  the  facts  of  the  case  at  bar,  an  order  requiring 
a  railroad  company  in  the  possession  and  enjoyment  of  its  charter 
powers  and  privileges  to  furnish  a  necessary  service  does  not, 
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even  though  a  compliance  with  the  order  entails  a  loss,  deprive 
it  of  its  property  without  due  process  of  law,  or  compel  it  to  de- 
vote its  property  and  revenues  to  a  public  use  without  just  com- 
pensation, for  the  obvious  reason  that  such  an  order  merely  re- 
quires it  to  discharge  its  legal  obligations.  Of  course,  that  a 
service  ordered  will  entail  a  loss  is  a  circumstance  to  consider  in 
determining  the  reasonableness  of  the  order;  but  a  common  car- 
rier cannot  successfully  complain  that  a  loss  will  thus  be  occa- 
sioned when  it  appears  that  the  ordered  service  requires  nothing 
more  than  necessary  transportation  facilities." 

This  seems  to  be  the  general  trend  of  modem  authority.  If 
as  we  have  concluded,  in  this  day  of  transportation,  sleeping  car 
service  is  necessary  for  the  "comfort  or  convenience"  of  the 
traveling  public,  then  mere  loss  on  one  portion  of  such  service 
on  a  branch  line  would  not  of  necessity  invalidate  an  order  for 
the  service.  The  whole  service  of  the  particular  kind  and  char- 
acter must  be  considered,  and  not  isolated  portions  of  it.  The 
fact  that  an  isolated  portion  did  not  pay  would  only  be  one  of 
many  facts  to  be  considered  in  determining  the  reasonableness  of 
the  order. 

[4]  IV.  Lastly  it  is  urged  that  Mr.  Bush,  the  receiver  of  the 
railway  company,  was  never  brought  before  the  Commission  by 
proper  notice.  This  question  was  raised  for  the  first  time  in  the 
motion  for  rehearing  in  the  circuit  court.    It  comes  too  late. 

[5]  But  beyond  this  the  law  determines  this  claim  adversely 
to  the  railway  company.  Mr.  Bush  was  included  in  the  order 
made  by  the  Commission.  After  this  the  parties  filed  their  mo- 
tion for  rehearing  before  the  Commission  as  by  the  law  required. 
Section  110  of  the  Act  of  1913  (Laws  1913,  p.  640).  That  sec- 
tion provides,  among  other  things,  that  "no  corporation  or  per- 
son or  public  utility  shall  in  any  court  urgeor  rely  on  any  ground 
not  so  set  forth  in  said  application." 

The  point  here  urged  was  not  made  in  the  application  for  a 
rehearing  before  the  Commission.  The  clause  was  put  into  the 
law  for  a  purpose.  That  purpose  was  to  give  the  Commission 
a  fair  chance  to  correct  its  own  error.  Had  it  been  suggested 
that  Mr.  Bush  was  not  properly  before  the  Commission,  proper 
steps  could  have  been  taken  by  the  Commission.  The  railway 
P.U.R.1917C. 
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company  cannot  rely  upon  this  point  now.    The  judgment  of  the 
Circuit  Court  should  be,  and  is,  affirmed. 

All  concur,  except  Bond,  J.,  who  diss^its. 

Pee  Curiam: 

The  forgoing  opinion  of  Graves,  P,  J.,  in  division  No.  1,  is 
adopted  as  the  opinion  of  the  court  en  banc. 

All  concur,  except  Bond,  J.,  who  dissents,  and  Williams,  J.y 
not  sitting. 


MAINE  PUBLIC  UTILITIES  COMMISSIOX. 

PERCY  E.  RICH  et  al 

V, 

BIDDEFORD  &  SACO  WATER  COMPANY. 

[F.  C.  No.  28.1 

Valuation  —  Overhead  expenses  —  Organization  —  Amount. 

1.  The  Biiin  of  $30,000  was  held  to  be  a  reasonable  allowance  for 
organization  expense  for  a  water  company  having  a  rate-making  value 
of  $1,030,620.80,  taking  into  consideration  that  $114,600  was  aUowed 
for  other  overheads. 

Valuation  —  Overhead  expenses  —  Contingencies  —  Amount, 

2.  An  allowance  of  $15,100  for  contingencies,  including  liabilitj  and 
workmen's  compensation  insurance  and  kindred  items,  is  reasonable  for 
a  water  company  having  a  rate-making  value  of  $1,030,620.80. 

Valuation '^Discount  and  brokerage  on  securities -^  Bight  to  allotiv 
ance. 

3.  No  allowance  will  be  made  for  discount  and  brokerage  on  securi- 
ties in  a  rate  valuation,  it  appearing  that  so  far  as  the  amount  is  for 
promotion  and  interest  it  has  been  compensated  for  in  allowances  for 
organization  expenses  and  interest  during  construction,  and  that  there 
is  no  evidence  that  any  such  expenses  were  ever  incurred  until  ten 
years  after  the  plant  was  completed,  except  as  paid  for  in  organization 
expense. 

Valuation  —  Worhing  capital  —  Amount, 

4.  The  siun  of  $16,500,  representing  an  average  of  the  caah  on  hand 
and  accounts  receivable  for  twelve  months,  is  a  reasonable  working 
capital  allowance  for  a  water  company  having  a  rate-making  value  of 
$1,030,620.80,  a  very  large  part  of  whose  income  is  received  semi- 
annually. 
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Valuation '^Development  eocpenae ^  Going  value '^  Abamdoned  prop* 
erty. 

5.  A  Bum  for  the  deyelopment  expense  of  a  water  system,  due  to 
the  abandonment  of  property  upon  purchase  and  consolidation  by  an-  . 
other  system  which  can  alone  furnish  a  proper  supply,  should  be  al- 
lowed  to  the  purchaser  in  a  rate  valuation,  whether  it  be  considered 
as  compensation  for  abandoned  property  or  going  value  or  both;  where 
the  cost  of  the  abandoned  property  was  reasonably  incurred  in  good 
faith  in  an  effort  to  find  a  suitable  supply,  and  the  purchaser  in  good 
faith  repaid  to  the  vendor  a  substantial  sum  for  that  expense. 

Valuation  —  Going  value  —  Method  of  ascertaining, 

6.  An  allowance  for  going  value  should  be  determined  by  the  ''his- 
torical method"  rather  than  by  the  ''ocnnparative-plant  method." 

Valuation  —  Going  value  —  Deficits  —  Duration  of  development  periods 

7.  An  allowance  for  going  value  should  be  made  in  a  valuation  pro- 
ceeding only  where  the  owners  have  not  already  received  fair  compen- 
sation for  the  use  of  their  capital  during  a  reasonable  development 
period. 

Valuation  —  Going  value  —  Rate  of  return. 

8.  An  allowance  for  going  value  should  be  based  on  failure  to  earn 
a  reasonable  rate  of  return,  and  not  the  maximiun  rate  which  the 
utility  may  be  permitted  to  enjoy  from  charges  which  do  not  exceed 
the  value  of  the  service. 

Valuation-^ Going    value '^ Deficits    occurring    after   self^austaining 
stage. 

9.  Deficits  occurring  after  a  utility  has  once  reached  a  self-sustain* 
ing  basis  should  not  ordinarily  be  included  in  an  allowance  for  going 
value. 

Valuation  —  Going  value  —  Bate  of  return, 

10.  A  rate  of  return  of  6  per  cent  was  held  sufficiently  high  for  a 
water  company  for  use  in  computing  deficits  in  making  an  allowance 
for  going  value. 

Valuation --^  Property  paid  for  otit  of  earnings -^  Services, 

11.  Services  for  consumers  should  be  included  in  a  water-rate  valua- 
tion, although  the  cost  has  been  charged  off  and  met  from  earnings, 
where  they  were  paid  for  from  money  received  -  from  legal,  reasonable 
rates  before  accounting  regulations  required  the  cost  of  such  services 

•    to  be  capitalized. 
Valuation'-' Property  not  used  or  use ful ~~ Property  of  other  depart* 
ments, 

12.  In  a  valuation  for  fixing  rates  for  one  department  of  a  utility, 
property  of  other  departments  should  not  be  included. 

Valuation '^  Reproduction  cost  less  depreciation -^  Amount  of  deduc* 
lion  for  depreciation  —  Purpose. 

13.  A  smaller  amount  of  depreciation  may  be  deducted  from  repro- 
duction cost  in  a  rate  valuation  than  in  a  sale  or  security  issue  valua- 
tion, where  the  plant  is  efficient  but  an  adequate  depreciation  reserve 
has  not  been  created. 

Return — Water  —  Amount, 

14.  A  return  of  5  per  cent  is  not  excessive  for  a  water  system. 
P.UJL1917C. 
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DiseriminatioH'^Bate9'^Canee99i0n    to    spacrfcl    classes  ^^  Summer 
custom^ers, 

15.  Summer  customers  of  a  water  company  should  not  be  fciven  any 
concession  from  the  full  yearly  rate  because  tfapy  do  not  receive  the 
full  benefit  of  the  labor,  fuel,  and  supplies  for  pumping  and  purifying 
the  water,  where  the  investment  was  made  and  invited  in  order  to 
take  care  of  the  summer  demand,  and  there  are  four  times  more  sum- 
mer customers  than  yearly  customers. 

Rates  —  Water  —  Excessiveness  —  Comparisons, 

16.  Domestic  water  rates  of  one  locality  are  not  shown  to  be  exces- 
sive merely  because  they  are  higher  than  the  rates  for  two  other  locali- 
ties supplied  by  the  same  system,  and  because  the  first  locality  pays  a 
larger  percentage  of  the  total  revenue  in  proportion  to  relative  num- 
ber of  customers,  where  that  locality  pays  less  for  municipal  fire  serv- 
ice than  one  of  the  other  localities,  and  uses  much  more  water  per  capita 
than  the  other  locality. 

Return  —  Return  as  a  whole  —  if o  reduction  of  reasonable  rates, 

17.  Water  rates  to  one  conununity  yielding  a  return  of  6  or  7  per 
cent  should  not  be  reduced  merely  because  the  return  for  the  entire 
system  is  only  5  per  cent. 

[April  10,  1917.1 

Complaint  by  Percy  R.  Rich  and  others  that  the  rates  in 
Old  Orchard  of  the  Biddeford  &  Saco  Water  Company  are  ex- 
cessive; dismissed.  The  rate-making  vahie  of  the  system  in 
Biddeford,  Saco,  and  Old  Orchard  was  fixed  at  $1,030,620.80, 
taking  into  consideration  its  rights  and  plants  as  a  going  con- 
cern, business  risk,  and  depreciation,  capitalization,  physical 
property,  intangibles,  overhead  expenses,  franchises,  revenues, 
and  expenses,  contracts,  and  all  relevant  evidence. 

Appearances:  Percy  R.  Rich,  pro  se;  J.  O.  Bradbury  for 
complainants;  N.  B,  Walker  and  Scott  Wilson  for  respondents. 

By  the  Commission:  Formal  complaint  by  Percy  R.  Rich 
and  twenty-two  others,  alleging  that  the  Biddeford  &  Saco  Water 
Company  "is  charging  a  grossly  exorbitant  rate  for  the  use  of 
their  product,'^  and  asking  for  relief.  The  complaint  was  filed 
August  21,  1915,  and  preliminary  hearing  was  set  for  Septem- 
ber 23,  1915,  at  Old  Orchard.  This  was  changed  to  Novem- 
ber 11, 1915,  at  the  request  of  both  parties,  and  then  held. 

J.  O.  Bradbury,  Esq.,  of  Saco,  conducted  the  preliminary 
hearing  for  the  complainants,  but  he  withdrew  from  the  case 
soon  afterward,  and  before  the  valuation  was  completed;  and 
none  of  the  complainants,  personally  or  through  counsel,  gave 
the  case  further  attention  so  far  as  the  Commission  has  known, 
with  the  single  exception  of  Mr.  Rich. 
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After  the  preliminary  bearing,  we  ordered  a  valuation  of  re- 
fipond^it's  property  used  and  useful  in  its  business  as  a  water 
utility.  This  involved  a  complete  inventory  of  all  of  its  plant  in 
Biddeford,  Saco^  and  Old  Orchard,  with  investigation  sufficient 
to  establish  its  approximate  present  condition  and  to  place  values 
on  all  of  the  units  of  which  it  is  composed.  It  also  required  an 
examination  of  its  books  relating  bo&  to  construction  costs  and 
annual  revenue  and  operating  exp^ises. 

After  the  engineering  and  accounting  departments  had  com- 
pleted this  work,  copies  of  their  reports  were  furnished  both  par- 
ties, and  final  hearing  was  held  in  Portland  February  2,  1917. 
Mr.  Bich  was  present  and  participated  in  this  hearing,  but 
offered  no  evidence,  nor  any  suggestions  in  criticism  of  the  re- 
ports either  of  the  Conmaission's  experts  or  of  the  respondent. 
Briefs  were  ordered  to  be  filed  by  March  1,  1917,  and  have  been 
filed  by  the  respondent.    The  ccnnplainants  have  filed  none. 

The  respondent  serves  Biddeford,  Saco,  and  Old  Orchard. 
Grand  Beach  and  Pine  Point  are  included  in  the  Old  Orchard 
territory.  The  complaint  related  solely  to  its  charges  in  the 
Old  Orchard  district. 

The  complainants  object  principally  to  the  dwelling-house 
rates,  and  since  the  respondent  publishes  different  rates  for  Bid- 
deford, Saco,  and  Old  Orchard,  and  some  analysis  of  those  for 
Biddeford  and  for  Saco  will  be  necessary  in  considering  whether 
Old  Orchard  is  carrying  more  than  its  part  of  the  whole  burden, 
we  give  the  several  rates  in  the  above  class  effective  for  each  of 
the  three  communities,  the  first  column  being  Biddeford,  the 
second  Saco,  and  the  third  Old  Orchard : 


For  Each  Family. 

1 
$7.00 

2 

$8.00 

3 

$9.00 

When  house  occupied  bv  more  than  one   family,  one 

faucet  only  being  used  by  all,  for  each  family 

First  bath  tub   

6.00 
4.00 
2.00 
5.00 
2.00 

3.00 

3.00 
6.00 
5.00 

7.00 
5.00 
2.00 
6.00 
2.00 

3.00 

3.00 
5.00 
6.00 

500 

Each  additional  bath  tub 

2  00 

First  self-regulating  water-closet  

6.00 

Each  additional 

Each  additional  family  having  use  of  bath  tub  in  com- 
mon    

Each  additipnal  family  having  use  of  water-closet  in 
conunon    

2  50 

Each  urinal 

6  00 

Conservatory   

5.00 
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The  family  rate  actually  published  for  Old  Orchard  is  $10, 
with  a  discount  of  $1  for  prompt  payment.  This  discount  for 
prompt  payment  is  devised  to  meet  conditions  peculiar  to  a 
summer  resort,  and  we  have  tabulated  the  net  rate  for  compari- 
son purposes. 

The  rates  for  year-round  and  for  seasonal  customers  are  the 
same,  except  that  the  former  are  payable  semiannually. 

The  following  rates  for  hotels,  boarding  and  lodging  houses 
especially  applicable  to  Old  Orchard  entered  to  some  extent  into 
the  preliminary  hearing: 

"...     same  as  for  a  family,  with": — 
$2.60  for  each  additional  water  closet, 
2.00    "       "  "         bath  tub 

6.00  for  the  first  self-closing  urinal 
2.60  for  each  additional  "  " 

1.00  for  each  guest  sleeping  room. 

Historical. 

The  charter  of  the  Biddeford  &  Saco  Water  Company  was 
obtained  in  1881,  chapter  124,  Private  and  Special  Laws, 
through  the  efforts  of  local  people,  but  no  progress  was  made 
toward  construction  imtil  after  1883.  During  the  latter  year 
Messrs.  George  P.  Wescott,  of  Portland,  and  John  P.  Oilman, 
of  Haverhill,  Massachusetts,  both  prominent  in  the  Portland 
Water  Company,  became  interested  in  the  Biddeford  &  Saco 
proposition,  and  acquired  the  charter  of  the  original  incorpora- 
tors. • 

In  1884  they  secured  street  rights  in  and  hydrant  contracts 
with  the  cities  of  Biddeford  and  Saco,  and  proceeded  with  plans 
for  the  construction  of  waterworks.  The  corporation  was  then 
reorganized  and  enlarged  by  securing  the  co-operation  of  cer- 
tain other  men  who  assisted  in  financing  it.  The  directors  made 
a  contract,  in  the  month  of  May,  1884,  with  Messrs.  Wescott  & 
Oilman  for  their  services  in  the  organization  and  promotion  of 
the  enterprise  and  the  superintendence  of  its  construction,  for 
which  they  were  to  be  paid  (and  were  paid)  $20,000  in  the  com- 
pany's 5  per  cent  mortgage  bonds  and  $30,000  in  its  common 
stock. 

These  securities  were  "issued  to  them  in  full  pay  for  their 

services"  "in  promoting  and  developing  the  company  from  the 
P.U.R.1917C.  J 
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time  they  toek  it  from  the  old  incorporators  to  the  point  of  a 
complete  plant  covering  tiie  cities  of  Biddeford  and  Saco,"  and 
included  **the  usual  promoter's  work,  the  acquiring  of  the  charter 
from  the  old  incorporators,  and  the  work  of  having  the  charter 
amended,  and  the  personal  supervision  that  these  two  men  gave 
the  company  and  overseeing  the  work  from  year  to  year  as  the 
plant  was  built  up  to  1886/'  Mr.  Geo.  F,  West,  pp.  7  and  8, 
vol.  2. 

Actual  construction  began  in  1884,  and  water  was  turned  on 
for  a  few  takers  in  both  cities  during  the  following  winter.  The 
plant  as  originally  planned  was  completed  in  1886.  Extensions 
to  the  mains,  additions  to  the  pimiping  station,  new  filters,  and 
other  capital  improvements,  were  made  from  time  to  time,  but 
the  activities  of  the  company  were  confined  generally  to  Bidde- 
ford and  Saco  until  1902-3,  when  the  Old  Orchard  plant  and 
territory  were  taken  over.    This  will  be  noticed  later. 

Capitalization. 

Originally  the  Biddeford  &  Saco  Water  C(Hnpany  was  author- 
ized to  issue  $200,000  stock.  In  1883  its  charter  was  amended 
to  authorize  $400,000  stock  and  bonds  in  addition  thereto. 

In  May,  1884,  when  the  corporation  was  reorganized,  as  above 
stated,  ten  men  took  100  shares  of  stock  each  at  $50  per  share, 
— the  par  value  was  $100  per  share.  In  July,  1886,  there  re- 
mained in  the  possession  of  Mr.  Wescott  and  the  estate  of  Mr. 
Oilman — John  P.  Oilman  had  died — 120  shares,  reported  by 
them  as  ibelonging  to  the  company,  which  were  then  divided 
among  the  ten  persons  who  had  financed  the  undertaking. 

The  books  of  the  corporation  show  that  the  entire  stock  out- 
standing in  1891  was  $300,000.  Mr.  West  testified  that  $100,- 
000  was  issued  to  the  ten  associates,  $30,000  to  Messrs.  Wescott 
&  Oilman,  "and  the  balance  of  the  stock  up  to  $300,000  was 
issued  under  an  agreement  and  sold  for  the  purpose  of  helping 
pay  for  the  planf  (Mr.  West,  p.  9,  vol.  2.)  This  and  the 
report  that  120  shares  belonging  to  the  corporation  remained 
with  Wescott  and  Oilman  at  the  completion  of  the  work  indicate 
that  $170,000  of  stock  was  placed  subject  to  their  control  when 
they  undertook  to  promote  and  construct  the  system,  and.  that 
^12,000  was  not  used.  The  witnesses  were  unable  to  tell  what 
was  received  for  the  $158,000  of  stock  apparently  disposed  of 

ly  Messrs.  Wescott  &  Oilman.  _        -  ..^  -  r)\Q\^^e6  by  VjuOqIc 
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The  corporation  issued  $50,000  of  stock  in  September,  1906, 
and  $50,000  in  August,  1909.  This  accounts  for  the  full  au- 
thorized capital  stock,  $400,000,  sold  at  6  per  cent  and  7i  per 
cent  discount  respectively. 

The  ledger  of  1891,  the  first  bond  account  found,  shows  $291,- 
000  of  4  per  cent  bonds  already  outstanding.  Beginning  Jan- 
uary 1,  1891,  bound  transactions,  exclusive  of  the  Old  Orchard 
division,  have  been, 

Jan.  1,  1891,  outstanding $291,000 

During  1891,  issued    4,000 

1896,       "         5,000 

1899,       "        12,000 

=     $312,000 

August,  1894,  issued   $  13,000 

Sept.  1894,  to  refund  the  $312,000 337.000 

1910,  issued    60,000 

1913,       "        25,OO0 

Total  bonds  now  outstanding $425,000 

It  thus  appears  that  prior  to  1891  there  had  been  issued  stock 
of  the  par  value  of  $300,000  and  bonds  of  $291,000,  making 
total  outstanding  capitalization  of  $591,000.  We  know  that  one 
half  of  the  initial  stock  taken  by  the  promoters  and  the  $12,000 
divided  among  them  in  1886,  being  $62,000  in  all,  was  without 
consideration.  To  what  extent  the  other  $523,000  was  issued 
below  par  we  do  not  know.  A  tabulation  contained  in  respond- 
ent's brief  indicates  that  not  more  than  $479,370.42  had  been 
invested  in  plant  at  the  end  of  1890,  and  a  small  undivided  sur- 
plus from  earnings  had  been  accumulated,  about  $8,000.  It  is 
probable  that  not  more  than  $470,000  had  gone  into  plant  from 
the  $591,000  of  securities  then  outstanding. 

The  Old  Orchard  Water  Company. 

The  Old  Orchard  Water  Company  was  organized  under  the 
general  law,  July  7,  1887.  The  town  of  Old  Orchard,  May  27, 
1887,  granted  Turner,  Clark,  &  Eawson,  of  Boston,  a  water 
franchise.  The  new  corporation  contracted,  August  8,  1887, 
for  the  purchase  of  this  franchise  and  for  the  construction  of  a 
water  plant  by  Turner,  Clark,  &  Eawson,  all  for  $125,000, 
which  was  paid  in  bonds,  $64,000;  stock,  $60,600,  cash  from 
sale  of  stock,  $400.  There  were  afterward  issued  in  pajment 
for  labor  and  equipment  stock  amounting  to  $13,400  and  bonds 
of  $56,000 ;  so  that  on  December  1,  1901,  there  were  outstand- 
ing stock  for  $74,400  and  bonds  for  $120,000.  Digitized  by  vjuOqIc 
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On  the  last-named  date  Joseph  Wescott  &  Son  bought  all  of 
the  stock  and  bonds  for  $127,403.53.  They  paid  for  laying  a 
12''  main  from  Saco  to  Goose  Fare  Brook,  and  a  10"  main  from 
there  to  Old  Orchard,  $20,06L16.  Interest  and  other  adjust- 
ments left  the  property  standing  them  $146,243.69,  February  1, 
1902,  when  it  was  taken  off  their  hands  by  the  issue  at  97^  of 
$150,000  4  per  cent  bonds  of  the  Old  Orchard  Water  Company, 
guaranteed  by  the  Biddeford  &  Saco  Water  Company.  Later 
the  latter  company,  securing  legislative  authority,  took  direct 
title  to  the  physical  property,  subject  to  the  bonds. 

The  valuation  work  by  the  Commission's  engineering  depart- 
ment was  done  as  of  August  21,  1915,  by  Paul  L.  Bean,  chief 
engineer,  and  Robert  M.  Moore,  field  inspector.  Mr.  Bean's 
report  gives  his  estimate  of  "original  cost,"  "reproduction  cost," 
and  "reproduction  cost  less  depreciation."  The  unit  prices  on 
which  reproduction  cost  is  determined  are,  in  general,  averages 
for  the  past  five  years.  This  report  does  not  include  any  allow- 
ance for  "working  capital,"  "going  value,"  or  "brokerage." 

Mr.  Ealph  A.  Parker,  chief  accountant  of  the  Commission, 
examined  all  accessible  books  of  the  company.  None  were  found 
for  the  period  prior  to  1891,  nor  of.  the  Old  Orchard  Water 
Company  prior  to  its  purchase  by  Messrs.  Wescott  &  Son, — 
except  stockholders'  and  directors'  records  in  both  cases.  These 
records  contained  annual  or  semiannual  financial  reports  and 
balance  sheets,  which  were  of  some  historical  value.  Mr.  Park- 
er paid  attention  only  to  book  and  voucher  records  of  construc- 
tion cost,  while  the  engineers  took  the  physical  property  and 
traced  the  cost  back. 

The  respondent  prepared  and  filed  an  inventory  and  appraisal 
of  the  property  on  which  it  claimed  to  be  entitled  to  a  fair  re- 
turn. This  was  made  generally  in  the  form  adopted  by  the 
Commission  and  used  by  Mr.  Bean.  It  included,  however, 
estimates  for  certain  overheads  not  contained  in  Mr.  Bean's  re- 
port. Copy  of  this  report,  as  well  as  of  Mr.  Bean's,  was  filed 
with  the  Commission  and  open  for  inspection  in  advance  of  the 
final  hearing. 

Table  I.   following  shows  the  summary  sheets   in  parallel 

columns  of  the  engineering  reports  of  respondent  and  of  the 

Commission's  engineer  with  columns  showing  the  amounts  by 

which  the  several  items  of  "reproduction  cost  less  depreciation" 

of  the  one  exceeded  the  corresponding  items  of  t^^iJJJg^CLiuOQlc 
P.U.R.1917C.  '^"^^    ^  o 
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The  estimated  cost  of  reproduction  new  given  by  Mr.  Bean 
in  table  I.  is  $1,005,300.18,  and  that  of  respondent's  appraisers 
is  $1,447,403.84.  As  already  explained,  Mr.  Bean  gives  no 
figures  on  working  capital  or  going  value,  and  the  table  shows 
other  overhead  items  omitted  by  him  or  differently  arranged. 

At  the  final  hearing,  respondent  presented  a  modified  sum- 
mary of  its  claims  on  reproduction  cost,  substantially  adopting 
Mr.  Bean's  estimate  on  tangible,  physical  property,  and  setting 
out  in  parallel  columns  the  allowances  of  Mr.  Bean  and  its  claims 
touching  the  other  elements  of  value.  This  table  shows  some 
very  substantial  concessions  in  physical  values  as  will  be  seen 
by  an  analysis  and  comparison  with  table  I.  It  presents  the 
other  elements  in  convenient  form  for  our  present  study,  and 
is  here  stated  as 

TABLE  IL 


Commission. 

Respondent. 

1.  Organization 

$28,000 

4,200 

23,000  (3%) 

70,300 

9,100 

600 

0 

0 

34,180 
0 
869,986.18 
0 

$50,000 

2.  Legal  expense 

3.  Engineering    

32,000  (4%) 

70,300 

15,100 

4.  Interest  during  construction   

5.  Contingencies    

6.  Taxes    

600 

7.  Brokerage    •  • 

57,706.68 

8.  Working  capital    

16,500.00 

43,555 
166,000 

0.  Development  expense   due   to  aban- 
doned property  at  Old  Orchard  . . 
10.  Goinff  va  ue   

11.  Physical  value 

869.986.18 

12.  Additional  filters    

9,258.40 

Depreciation    

$1,039,366.18 
106,923.00 

$1,331,006.26 
74,587.00 

$932,443.18 

$1,256,419.26 

[1]  OrganizaiwTL — Both  reports  give  original  cost  of  or- 
ganization as  $50,000.  This  is  understood  to  relate  to  the 
amount  paid  George  P.  Wescott  and  John  P.  Gilman,  under  vote 
of  the  directors  in  May,  1884,  for  superintending  the  construc- 
tion of  the  waterworks.  While  this  amount  appears  in  the  rec- 
ords of  the  corporation  and  was  in  fact  paid,  the  actual  com- 
pensation cannot  be  construed  even  to  have  been  considered  to 
be  that  sum.  The  payment  consisted  of  $30,000  of  the  capital 
stock  of  the  corporation  and  $20,000  of  its  bonds.    Stock  to  the 
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amount  of  $100,000  was  issued  at  60  per  cent  of  its  par  value 
the  same  month  that  this  contract  was  authorized.  We  there- 
fore assume  that  it  was  not  then  understood  that  more  than  $35,- 
000,  at  most,  was  being  paid  for  these  services,  and  that  entirely 
in  the  securities  of  a  corporation  not  yet  established. 

The  corporation  now  being  appraised  is  much  larger  than  that 
constructed  by  Messrs.  Weecott  &  Gilman,  but  we  find  that  $30,- 
000  is  a  reasonable  allowance  for  this  item,  taking  into  con- 
sideration the  other  overheads  which  are  claimed  and  will  be 
allowed. 

Legal  Expense. — Mr.  Bean  recommends  the  allowance  of  $4,- 
200  for  this  item,  and  we  approve  the  same.  It  is  not  stated 
separately  by  respondent. 

Engineering, — The  cost  of  engineering  is  necessarily  an  esti- 
mate.    We  shall  allow  $25,000. 

Interest  during  Construction. — Mr.  Bean  and  the  respondent 
agree,  and  we  shall  adopt  their  figures,  $70,300. 

[2]  Contingencies. — Respondent  places  Mr.  Bean's  allowance 
for  injuries  and  damages,  $9,100,  in  the  foregoing  table  under 
the  title,  contingencies,  and  asks  for  an  additional  allowance  of 
$6,000,  approximately  ^  of  1  per  cent  of  the  estimated  cost  of 
reproduction  new,  for  omissions  and  unforeseen  expenses.  Mr. 
Bean's  figure,  according  to  respondent's  admission,  is  correct  for 
exactly  what  the  title  purports  to  include, — ^liability  and  woA- 
men's  compensation  insurance  and  kindred  charges.  He  has 
included  in  his  unit  costs  an  allowance  which  he  believes  suf- 
ficient for  omissions  and  other  contingencies,  but  the  lump  sum 
claimed  is  small  in  proportion  to  the  size  of  the  property,  and 
we  think  it  may  properly  be  allowed. 

Taxes. — We  shall  adopt  the  figures  agreed  upon  by  both  en- 
gineers, $600. 

[3]  Brokerage. — Respondent  asked  in  its  valuation  sheets  for 
an  allowance  of  $57,706.68,  being  5  per  cent  of  an  estimated 
reproduction  cost  of  $1,154,133.77,  to  represent  the  "initial  cost 
of  obtaining  funds  to  finance  the  company."  Mr.  West  testified 
at  the  final  hearing  that  an  amount  equal  to  5  per  cent  on  the 
bonds  and  7^  per  cent  on  the  stock  ought  to  be  allowed  to  meet 
market  conditions  as  they  existed  in  1915. 

There  is  a  difference  of  opinion  among  commissions  relating 

P.U.R.1917C. 
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to  the  propriety  of  any  allowance  of  this  kind  in  plant  valua- 
tions ;  the  practice  of  the  majority  appears  to  be  against  it. 

It  is  no  part  of  the  actual  investment  in  plant,  nor  of  the 
direct  cost  of  physical  property.  It  represents  the  cost  of  get- 
ting money  not  provided  by  the  promoting  or  constructing  stock- 
holders themselves.  It  will  vary  with  every  plant  according  tf» 
a  variety  of  things :  the  rate  of  interest  which  the  security  prom- 
scs;  the  attractiveness  of  the  enterprise  itself;  the  degree  of 
local  interes^t  in  the  undertaking;  the  stajiding  of  the  leading 
spirits  in  it.  In  the  aggregate  it  will  vary  according  to  the 
proportion  of  the  entire  financing  done  by  the  promoters  them- 
selves. 

It  is  a  combined  promotion  and  interest  charge.  So  far  as  it 
is  the  former,  it  is  compensated  in  the  first  account  discussed, 
^'organization."  So  far  as  it  is  the  latter,  it  is  compensated  in 
the  allowance  for  interest  during  construction  and  in  the  rate 
of  return  to  be  allowed  on  investment  in  the  undertaking.  Aside 
from  what  is  allowed  under  other  heads,  we  do  not  think  the  dis- 
coimt  on  securities  ought  to  be  capitalized  in  this  case, — and 
this  claim  practically  is  nothing  else. 

Besides,  in  this  case,  there  is  not  a  particle  of  evidence  that 
any  such  expenses  were  ever  incurred  imtil  ten  years  after  the 
initial  plant  was  completed,  except  as  paid  for  in  organization 
expense. 

[4]  Working  Capital — The  sum  of  $16,500  represents  an 
average  of  the  cash  on  hand  and  accounts  receivable  for  twelve 
months.  This  is  a  reasonable  sum  for  a  corporation  of  this  size, 
a  very  large  part  of  whose  income  is  received  semiannually.  It 
will  be  allowed. 

[5]  Development  Expense  Due  to  Abandonment  of  Property 

Ort  Old  Orchard, — The  Old  Orchard  Water  Company  first  took 

its  supply  of  water  from  Phillips  Spring,  17,000  feet  north  of 

Old  Orchard,  with  a  capacity  of  100,000  to  125,000  gallons  per 

day.    This  became  inadequate,  and  deep  wells  and  cribs  north  of 

the  office  building  and  a  supplemental  pumping  station  were 

tried.    These  became  insufficient,  "and  this  water  that  was  taken 

from  these  cribs  and  these  wells,  the  drainage  area  there  was 

subject  to  suspicion  and  the  water  was  unsatisfactory.     Mr. 

Wescott  or  the  Biddeford  &  Saco  Water  Company  thought  it 
P.U.R.1917C.  63 
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advisable  to  take  over  this  property  and  connect  it  to  their  own 
system  as  it  was  practically  impossible  to  acquire  a  suitable  sup- 
ply of  water  in  the  territory  of  Old  Orchard,"  Mr.  Geo.  F. 
West,  p.  21,  vol.  2, 

The  main  was  laid  to  Saco,  as  already  stated,  and  much  of  the 
Old  Orchard  property  was  abandoned.  Mr.  Bean  finds  the 
original  cost  of  the  items  thus  abandoned,  after  deducting  salv- 
age on  certain  pipe  said  to  have  been  sold,  to  have  been  $34,- 
180.  The  respondent  claims  that  this  cost  was  $46,263.20,  with 
a  reproduction  value  of  $43,555.70,  which  it  asks  to  have  al- 
lowed as  part  of  the  development  cost  of  the  Old  Orchard  plant. 
Mr.  Bean  properly  omits  this  item  entirely  from  his  physical 
valuation,  it  being  nothing  but  an  overhead  if  allowable  at  all. 
He  contents  himself  by  stating  the  facts  concerning  it  as  he  finds 
them. 

Usually  abandoned  property  is  not  allowed  in  a  valuation, 
where  the  property  substituted  for  it,  or  performing  the  func- 
tions it  was  intended  to  perform,  is  allowed  also.  In  this  case 
there  can  be  no  doubt  that  it  was  known,  when  Wescott  &  Son 
bought  this  property,  that  these  items  were  to  be  abandoned, 
and  it  might  be  assumed  that  their  cost  was  not  included  in  the 
purchase  price.  If  that  were  true  we  should  hesitate  now  to 
permit  a  recovery  of  revenue  based  on  their  cost. 

If,  on  the  other  hand,  the  money  spent  on  these  items  was  rea- 
sonably spent  in  good  faith  in  an  effort  to  find  a  suitable  source 
of  supply  and  to  furnish  Old  Orchard  with  water,  and  if  this 
respondent  actually  recognized  and  repaid  these  charges  in  its 
purchase,  they  ought  to  receive  consideration  now.  In  an  at- 
tempt to  answer  this  question  we  have  examined  Mr.  Bean's  de- 
tailed valuation  of  tlie  physical  property  now  in  use  at  Old  Or- 
chard, including  the  main  from  Saco,  but  exclusive  of  these 
items  of  abandoned  property,  and  find  that  he  places  its  orig- 
inal cost,  as  of  August  21,  1915,  at  $156,901.99.  That  means 
its  cost  in  place,  regardless  of  what  respondent  paid  for  so  much 
of  it  as  was  acquired,  already  in  place,  by  purchase  from  the  Old 
Orchard  Water  Company. 

On  the  other  hand,  our  accountant's  report  shows  that  the  Old 

Orchard  plant  has  cost  the  respondent,  including  the  original 

purchase  price  of  $150,000,  the  sum  of  $191,245.03  to  July  1, 
P.U.R,1917C. 
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1905, — additions  to  the  pumping  and  filtration  systems  at  Saco 
for  the  especial  benefit  of  Old  Orchard  are  not  included  in  either 
sum.  We  think  it  fair  to  assume  that  either  the  cost  of  these 
items  that  were  about  to  be  abandoned,  or  some  other  substantial 
amoimt,  was  then  allowed  in  good  faith  for  development  expense, 
and  that  respondent  ought  to  have  die  benefit  of  it  in  this  valua- 
tion. 

Mr.  Vernon  F,  West  testified  (p.  62,  voL  2)  that  an  analysis 
of  the  facts  connected  with  the  purchase  of  the  Old  Orchard 
property  led  him  to  think  the  price  may  have  included  an  allow- 
ance of  practically  $16,000  for  going  value.  This  may  be  the 
correct  explanation,  but  our  analysis  of  tiie  facts  before  us  ar- 
gues for  the  consistency  of  Mr.  Bean's  figures  for  the  cost  of  the 
abandoned  property  as  explaining  the  difference  between  the 
above  sums  of  $191,245.03  and  $156,901.99;  and  we  think  it 
rather  unlikely  that  the  parties  to  the  purchase  and  sale  in  1902 
gave  much  consideration  to  the  "going  value"  of  a  waterworks 
that  had  little  of  actual  value  except  a  main  partially  constructed 
toward  a  source  of  supply  it  did  not  own  and  a  lot  of  useful  but 
rather  costly  experience, — although  it  is  conceded  that  this  ele- 
ment of  value  might  properly  have  been  considered. 

Under  the  particular  circumstances  of  this  case  we  think  the 
respondent  is  fairly  entitled  to  an  allowance  of  $35,000  for  the 
development  cost  of  the  Old  Orchard  Water  Company,  for  which 
it  appears  to  have  paid  in  good  faith,  whether  it  be  considered 
as  compensation  for  abandoned  property,  or  going  value,  or  both. 

[6-10]  Ooing  Value. — ^Respondent  asks  for  an  allowance  of 
$166,000  for  "going  value." 

We  have  defined  going  value  as  "an  addition  to  physical  value 
which  is  made  to  compensate  a  utility  for  losses  during  the  de- 
velopment stage.  By  losses  is  meant  that  amoimt  by  which  the 
enterprise  fails  to  pay  expenses  and  a  fair  return  on  the  money 
invested."  Murchie  v.  St  Croix  Gaslight  Co.  F.  C.  No.  21 
(Me.)  P.U.E.1917B,  391. 

To  illustrate,  if  it  costs  $100,000  to  construct  a  public  utility 
ready  for  operation,  if  two  full  years  are  required  to  develop  a 
business  sufficient  to  give  a  fair  return  on  the  investment^  if  6 
per  cent  is  adopted  as  a  fair  return,  and  if  the  operating  ex- 
penses are  $10,000  a  year,  there  ought  to  be  annual  operating 
P.U.R.1917C. 
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revenues  of  $16,000.  By  whatever  amount  they  fail  to  reach 
this  sum  the  owners  of  the  utility  contribute,  through  lack  of 
interest  or  income  on  their  investment,  toward  the  creation  of 
the  fully  established  utility.  If  the  gross  revenue  the  first  year 
is  $11,000,  the  deficit  is  $5,000 ;  if  $14,000  the  second  year,  the 
deficit  is  $2,000.  The  owners  at  the  end  of  the  second  year  have 
failed  by  $7,000  to  receive  a  fair  return  on  the  money  they  have 
devoted  to  a  public  use.  This  is  due  to  no  fault  of  theirs,  but  is 
an  unavoidable  incident  in  the  creation  of  a  new  business.  It  is 
part  of  what  it  costs,  and  is  justly  added  to  the  actual  construc- 
tion cost  of  the  completed  plant  in  arriving  at  the  amount  on 
which  a  return  should  be  enjoyed.  It  is  called  the  *^going  value" 
and  the  construction  cost  plus  this  sum  is  the  value  of  the  utility 
as  a  going  concern. 

The  justice  of  an  allowance  to  compensate  the  investors  for 
such  deficits  is  generally  conceded,  but  not  all  are  agreed  that 
the  amount  should  be  determined  in  this  manner.  This  is  called 
the  *Tiistorical  method,"  and  its  results  depend  upon  the  actual 
experience  of  the  particular  utility  under  consideration. 

The  figures  presented  by  respondent  in  this  case  and  quoted 
above,  $166,000,  were  arrived  at  by  what  is  more  commonly 
called  the  "comparative-plant  method,"  and  presupposes  the  re- 
production of  a  new  plant  similar  to  the  one  under  considera- 
tion. Experts  make  an  estimate  of  the  length  of  time  required 
for  the  construction  of  such  new  plant,  its  probable  progress  in 
attaching  business,  and  the  cost  of  operation,  including  main- 
tenance and  depreciation.  Finally,  they  arrive  at  the  present 
worth  of  the  attached  business  at  the  end  of  the  arbitrary  period 
selected. 

The  latter  method  has  strong  advocates,  and  is  considered  by 
eminent  authorities  to  be  more  logical  than  the  historical,  or 
original  cost,  method.  It  probably  is  more  consistent  with  our 
general  practice  of  fixing  other  elements  of  value,  especially 
overheads,  by  what  we  believe  it  would  cost  now  to  reproduce  the 
identical  plant,  rather  than  by  what  the  present  plant  did  cost 
when  it  was  built 

But  our  view  of  '^oing  value"  is  that  it  is  an  element  peculiar 
to  itself,  and  ought  to  depend  in  every  case  upon  the  facts  at- 
tending that  case.    We  know  that  there  will  be  engineering  costs, 
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interest  during  construction,  organization  fees,  and  similar 
charges  in  all  cases,  and  can  make  a  fair  percentage  estimate  of 
what  they  ought  to  be.  Even  the  adherents  of  the  comparative- 
plant  method  criticize  the  use  of  such  methods  in  determining 
going  value,  Mr.  Vernon  F.  West,  p.  43,  2d  vol. 

There  may  never  have  been  any  failure  of  operating  revenues 
to  pay  expenses  and  fair  return.  If  there  has  been  no  such  fail- 
ure, the  owners  have  not  contributed  anything  for  which  they 
should  be  compensated  in  this  particular  manner.  The  earnings 
after  the  first  lean  years  may  have  been  sufficient  to  make  ample 
return  for  all  money  devoted  to  the  enterprise  from  its  beginning. 
If  so,  future  rates  should  not  be  large  enou^  to  provide  a  re- 
turn on  the  capitalization  of  losses  which  the  consumers  have  re- 
paid. Our  theory  is  that  an  allowance  for  going  value  should 
be  made  only  where  the  owners  have  not  already  received  fair 
compensation  for  the  use  of  their  capital  during  a  reasonable 
development  period. 

We  should  avoid  confusing  "going  value"  with  what  usually 
is  called  "good  will."  The  accmnulated  business  of  a  concern, 
its  list  of  customers,  is  an  item  of  very  real  importance,  and  is  ac- 
quired at  substantial  expense.  But  this  expense  is  an  operating 
one,  and  the  "good  will"  of  a  public  utility  which  is  a  practical 
monopoly  is  not  to  be  considered  in  the  same  light  as  that  of  a 
strictly  competitive  business.  The  law  should  not  protect  the 
utility  from  competition  and  require  the  public  to  pay  rates  on 
the  capitalization  of  that  protection. 

Such  value,  when  allowed,  will  be  based  on  a  reasonable  rate 
of  interest,  but  not  upon  the  maximum  rate  which  the  utility 
will  be  permitted  to  enjoy  from  charges  which  do  not  exceed  the 
value  of  the  service. 

Deficits  continued  indefinitely  will  not  be  permitted  to  be 
capitalized  as  going  value.  Such  a  practice  would  put  too  great 
a  burden  upon  later  customers  of  a  utility ;  they  would  have  to 
bear  too  much  of  the  expense  which  was  incurred  in  the  service 
of  those  of  other  years,  or  incurred  before  the  investment  was 
justifiable.  When  a  utility  once  has  reached  a  self-sustaining 
stage,  the  right  to  capitalize  its  deficits  should  cease,  even  though 
they  be  again  suffered.  This  allowance  is  made  for  the  expense 
of  putting  it  on  an  earning  basis ;  not  for  keeping  it  there. 
P.U.R.1917C. 
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There  will  be  cases  which  justify  exceptions  to  these  rules;  but 
they  must  be  proved  to  exist 

In  the  present  case  the  respondent,  in  its  brief,  assuming  that 
we  might  adhere  to  the  historical  method,  presented  estimates 
based  on  the  company's  earning  record,  and  claimed  that  this 
would  entitle  it  to  a  going-value  allowance  of  $153,760,  $375,400, 
or  $573,600,.  according  as  whether  6  per  cent,  7  per  cent  or  8 
per  cent  were  adopted  as  a  fair  rate  of  return.  These  sums  in- 
cluded all  deficits  to  1915,  inclusive,  beginning  with  1886,  and 
the  figures  showed  failure  to  earn,  not,  on  plant  investment,  6  per 
cent  in  all  years  except  1893,  1894,  1901  and  1902.  All  years 
showed  less  than  7  per  cent. 

These  figures  show  what  respondent  claims  to  have  been  the 
total  plant  investment  as  it  stood  each  calendar  year  and  the  gross 
income  after  deducting  operating  expenses  from  total  revenue,  ex- 
cept that  the  income  for  only  six  months  of  1890  is  shown.  Re- 
spondent claims  a  deduction  of  ^  of  1  per  cent  for  depreciation. 
Accepting  these  figures,  the  plant  failed  to  earn  6  per  cent  on  ac- 
tual investment  by  the  following  sums : 

1886  $17,286.09 

1887  12,623.89 

.1888  11,297.69 

1889  8,148.07 

1890  5,213.07 

1891  2,867.66 

1892  „ 3,437.75 

Total $60,774.22 

Each  of  the  following  years,  1893  and  1894,  showed  an  excess 
given  at  $1,450  above  a  6  per  cent  return.  The  utility  had  then 
reached  a  6  per  cent  basis,  and  the  case  fails  to  disclose  any  reason 
for  capitalizing  subsequent  deficits,  unless  a  higher  rate  is  ac- 
cepted as  a  test.  We  think  that  this  rate  is  as  high  as  we  should 
allow  in  this  case  for  this  particular  purpose.  We  shall  therefore 
allow  a  going  value  of  $60,774.22. 

Additional  Filters, — Eespondent  asks  for  an  allowance  of  $9,- 
258.40  for  filters  in  excess  of  the  sum  stated  in  Mr.  Bean's  report. 
The  evidence  indicated  that  the  present  cost  of  the  identical  filters 
might  be  expected  to  reach  the  larger  amount.  Mr.  Bean's  figures 
were  based  on  1910  cost  records,  when  the  last  installations  were 
made.  This  was  the  latest  satisfactory  information  he  Was  able 
to  get  when  his  appraisal  was  made.  It  is  probable  that  the  pres- 
ent cost  would  be  materially  greater. 
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Physical  Value. — ^In  preparing  table  11.  respondent  accepted 
$369,986.18,  taken  from  Mr.  Bean's  report,  as  correctly  repre- 
senting the  reproductive  cost  of  its  physical  property,  subject  to 
the  additions  specifically  claimed  in  that  table  and  already  dis- 
cussed. The  admitted  reductions  from  respondent's  original 
claim  may  be  seen  by  an  examination  of  table  I. 

[11]  In  the  above  total  are  two  items  that  require  passing  at- 
tention. Mr.  Bean's  report  calls  attention  to  figures  aggregating 
$25,978.35,  included  in  his  account  W-86,  for  services,  pointing 
out  that  this  amoimt  has  already  been  charged  off  from  earnings, 
and  querying  whether  it  ought  to  be  allowed  in  this  valuation.  We 
think  that  it  makes  no  difference  that  the  cost  of  the  services 
represented  by  this  sum  had  been  charged  off ;  nor,  under  the  cir- 
cumstances of  this  case,  that  the  payment  for  them  came  from  wa- 
ter revenues.  The  water  company  has  installed  the  services ;  they 
remain  its  property,  used  and  useful,  and  they  were  paid  for  from 
moneys  otherwise  available  for  division  among  the  stockholders, 
received  from  rates  then  legally  in  force,  and  not  shown  to  have 
been  excessive,  and  before  the  present  accounting  regulations  re- 
quired such  charges  to  be  capitalized.  Neither  law  nor  equity  re- 
quires this  claim  to  be  disallowed. 

[12]  The  second  item  referred  to  is  that  for  property  in  other 
departments,  W-131,  amounting  to  $31,098.  Respondent  class- 
ifies these  same  items,  at  the  same  prices,  imder  this  title,  in  ac- 
cordance with  rule  W-131,  Uniform  Accounts  for  Water  Com- 
panies :  "Charge  to  this  account  the  cost  of  all  property  of  the 
corporation  coming  within  the  definition  of  tangible  property  de- 
'  voted  to  other  than  water  operations." 

Neither  this  investment  nor  the  revenue  from  it  should  be  con- 
sidered in  determining  the  reasonableness  of  rates. 

Depreciation. — Mr.  Bean  followed  a  straight-line  to  minimum- 
condition  per  cent  depreciation,  and  also  made  the  base  rate  some- 
what higher  on  some  items.  The  respondent  adopted  the  sinking- 
fund  method.  It  was  agreed  that  the  difference  in  methods  would 
account  for  about  $24,000  of  the  difference  in  amounts. 

The  straight-line  method  is  more  favorable  to  the  public ;  the 
sinking-fund  method  favors  the  utility ;  the  straight-line  to  min- 
imum-condition per  cent  falls  between  the  two  and  averages  fair, 

although  the  choice  of  methods  should  be  determined  somewhat 
P.U.R.1917C. 
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by  the  policy  of  the  particular  company  in  other  respects.  We 
shall  not  discuss  this  subject  at  length  at  this  time.  We  have  ex- 
pressed our  views  on  it  somewhat  fully  in  other  cases. 

[13]  Where  an  adequate  depreciation  reserve  has  not  been  cre- 
ated from  operating  revenue,  a  smaller  depreciation  may  justly 
be  made  in  a  rate  case  than  in  a  valuation  for  a  sale  or  for  a  se- 
curity issue,  if  the  plant  is  efficient.  So  long  as  the  utility  is  giv- 
ing efficient  service,  the  public  is  interested  only  that  it  be  able 
to  renew  parts  when  they  cease  to  be  efficient,  and  the  utility  is  im- 
pressed with  the  duty  to  make  such  renewals.  There  is  devoted  to 
the  public  service  a  present  plant,  its  life  partially  gone  but  still 
efficient,  plus  the  owner's  obligation  to  maintain  the  efficiency  by 
renewal  of  parts.  This  renewal  will  be  at  his  own  expense,  from 
income  otherwise  available  for  dividaids,  because  the  future  de- 
preciation load  in  the  rates  should  be  sufficient  only  to  care  for 
current  depreciation. 

If,  on  the  other  hand,  the  property  is  being  sold,  or  securities 
against  it  are  being  issued,  there  passes  only  the  present  plant, 
carrying  with  it  the  obligation  for  the  purchaser  to  make  good  ac- 
crued depreciation  when  that  with  future  depreciation  renders  it 
inefficient. 

We  think  that  for  the  purposes  of  this  valuation  and  in  tfie 
light  of  all  of  the  evidence  in  this  case,  the  estimated  reproduc- 
tion cost  may  properly  be  depreciated  by  $75,000. 

Present  Value. 

ISTow,  after  mature  consideration  of  all  of  the  evid^ice  before 
us  and  a  very  careful  examination  of  all  matters  which  might 
throw  any  light  upon  the  question,  including  capitalization,  physi- 
cal property,  intangibles,  organization,  and  overhead  expenses, 
franchises,  revenues,  and  expenses,  contracts  and  all  other  things, 
r^arding  the  forgoing  detailed  statements  of  conclusions  only 
as  guides  in  assisting  us  to  arrive  at  a  just  valuation,  and  not  as 
controlling  our  final  decision,  and  making  due  allowance  for  the 
fact  that  the  present  property  has  been  built  up  in  connection 
with  its  operation  as  a  going  concern,  we  find  that  the  fair  value 
of  all  of  the  property  of  the  Biddeford  &  Saco  Water  Company, 
used  and  useful  in  its  business  as  a  water  utility,  taking  into  due 
consideration  its  rights  and  plant  as  a  going  concern^  business 
risk,  and  depreciation,  is  $1,030,620.80» 
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Reasonableness  of  Boies. 

This  complaint  has  especial  reference  to  the  rates  diarged  in 
Old  Orchard,  and  it  has  already  appeared  that  Old  Orchard  is 
treated  as  a  distinct  division  of  the  territory  and  of  the  activities 
ot  the  company.  It  may  be,  then,  that  the  rates  charged  by  the 
company  and  taken  as  a  whole  are  reasonable  and  the  Old  Or- 
chard rates  excessive,  or  vice  versa,  or  that  all  are  reasonable  or 
unreasonable. 

The  entire  territory  is  supplied  from  one  source.  "The  water 
is  taken  directly  from  the  Saco  river  at  a  point  about  2  miles 
above  the  town.  It  passes  first  to  the  sedimentation  basin  of  225,- 
000  gallons  capacity,  where  sulphate  of  alumina  is  added.  Here 
the  heavier  particles  in  suspension  are  supposed  to  be  thrown 
down.  The  water  then  passed  throu^  the  gravity  filters  which 
completes  the  process  of  purification,  and  on  to  the  pure  water 
well.  The  water  is  then  pumped  by  steam  driven  pumps  of  4,- 
600,000  and  3,000,000  gallons  capacity,  from  the  pure  water 
well  to  the  storage  reservoir  through  a  20"  force  main. 

"From  the  storage  basin  it  may  flow  in  two  ways  to  Biddeford, 
by  the  20"  supply  main  and  the  16"  main  down  the  Alfred  Road. 
The  map  (page  6)  shows  the  location  of  these  lines.  Three  lines 
connect  Saco  and  Biddeford,  and  two  connect  Saco  and  Old  Or- 
chard.    .    .    . 

"...  The  water  flows  through  a  12"  and  a  10"  main  to 
Old  Orchard,  where  it  is  pumped  by  a  motor-driven  centrifugal 
pump  to  the  steel  standpipe.  From  the  standpipe  it  flows  through 
the  mains  directly  to  the  consumers."    Mr.  Bean's  report,  p.  4. 

It  appeared  at  the  preliminary  hearing — supplemented  by  the 
1910  census  as  to  population — ^that  the  population,  the  number  of 
water  customers,  the  miles  of  service  pipe,  the  hydrant  rentals, 
and  the  total  revenue  from  all  sources  including  hydrant  rentals 
in  each  district,  being  figures  for  1915,  were: 

TABLE  HI. 


Biddeford  .. 

Saco    

Old  Orchard 


Pop.  ',  C'*^- 
*^     tomers. 


17,079 

6,583 

961 


2,500 
1,947 
1,014 


Total 
Miles.  I  ;,^J'      I     Water 


Hy 


drants 


Rev. 


27.7  $4,821.66,  $46,724.27 
23.3  800.00'  20,727.09 
17.   I    ,  940.00      21,572.35 
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No  significance  is  to  be  given  the  Old  Orchard  figures  for  pop- 
ulation in  this  comparison,  because  it  is  a  summer  resort,  with  a 
summer  population  estimated  at  a  normal  maximum  of  10,000, 
and  running  on  special  days  to  20,000  and  30,000,  and  814  of  its 
1,014  water  takers  are  summer  customers. 

Taking  Old  Orchard's  summer  population  as  a  standard,  it 
appears  that  the  entire  territory  served  by  respondent  had  33,662 
population  and  5,462  water  customers.  The  percentages  of  total 
population,  total  number  of  customers,  total  miles  of  pipe,  and 
total  revenue  attributable  to  each  division  are: 

Table  IV. 


Total  Pop. 

Customers. 

Mileage. 

Revenue. 

Biddeford    

51% 
20% 
29% 

46% 
46% 

18% 

41% 
34% 
26% 

52% 

Saco   

23^% 

Old  Orchard 

24i% 

The  Entire  System. 

Mr.  Parker's  report  shows  the  operating  revenues  and  expenses 
for  the  years  1912,  1913,  1914,  and  1915.  The  annual  return  of 
the  company  on  file  with  this  Conmiission  shows  the  same  for  the 
year  ending  June  30, 1916,  but  differently  distributed  to  conform 
to  present  accounting  requirements.  They  are  combined  in  the 
following  table,  1916  being  shown  only  in  totals.  [The  table  is 
omitted.  It  shows  the  sources  of  income,  the  operating  expenses 
in  detail,  and  income  over  expenses  of  $53,638.44  for  1912,  of 
$53,030.82  for  1913,  of  $54,159.99  for  1914,  of  $51,977.92  for 
1915,  and  of  $52,617.19  for  1916.] 

[14]  This  table  shows  a  gross  return  after  deducting  operating 
expenses  of  approximately  5  per  cent  on  the  present  value  of  the 
plant    This  is  not  excessive. 

The  Old  Orchard  Rates. 

[15}  It  is  claimed  that  the  Old  Orchard  rates  are  excessive, 
and  that  the  sunmier  takers  ought  not  to  be  required  to  pay  the 
full  yearly  rate. 

It  is  uniformly  hdd  that  water  rates  for  seasonal  customers, 

where  they  constitute  a  substantial  part  of  the  utility's  patrons, 

should  be  higher  per  unit,  whether  measured  by  montiis  used  or 

quantity  used,  then  those  for  the  year-round  taker,  because  the 
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plant  inrestinent  is  required  for  the  one  as  much  as  for  the  other. 
We  have  previously  discussed  this  principle  at  length,  notably  in 
Colcord  V.  Searsport  Water  Co.  (1916)  Ann.  Kep.  Me.  P.  U.  C. 
page  228,  and  Ketterlinus  v.  Bar  Harbor  &  U.  River  Power  Co. 
(1916)  Ann.  Rep.  Me.  P.  U.  C.  page  255. 

Where  the  service  is  entirely  by  gravity,  and  no  filtration  or 
other  purification  treatment  is  necessary,  there  usually  is  no  dif- 
ference in  the  expense  v^^hether  the  customer  is  served  one  month 
or  twelve.  In  the  case  before  us  there  is  some  difference,  because 
the  water  is  pumped  and  purified.  Even  this  makes  no  difference 
so  far  as  the  plant  investment  is  concerned,  but  it  does  make  some 
difference  in  labor,  fuel,  and  supplies  for  treatment  of  the  water. 
Under  ordinary  conditions  a  corresponding  concession  should  be 
made  the  summer  takers. 

We  have  given  this  phase  of  the  case  careful  thought  to  see 
whether  a  readjustment  might  not  be  made  that  would  recognize 
this  difference.  We  have,  with  some  reluctance^  concluded  that, 
as  between  the  two  classes  of  consumers  in  Old  Orchard,  this  can- 
not be  done. 

In  the  first  place,  it  has  been  seen  that  the  summer  customers 
number  814  and  the  yearly  customers  200.  This  would  mean,  if 
the  average  use  were  the  same,  that  one  yearly  customer  would 
have  to  be  assessed  for  the  reduction  of  four  summer  takers;  each 
reduction  of  $1  per  person  would  mean  a  raise  of  $4  per  person. 
The  summer  customers  probably  are  relatively  larger  users,  and 
the  disproportion  in  the  readjustment  would  be  even  greater. 
This  would  be  prohibitive. 

Moreover,  Old  Orchard  is  distinctively  a  summer  locality,  and 
the  rates  must  be  established  on  that  theory.  It  is  not  even  like 
Bar  Harbor,  where  there  was  found  to  be  a  relatively  large  year- 
round  use  of  electricity  in  the  Ketterlinus  Case.  This  plant  is 
built  as  a  summer  proposition.  It  was  annexed  to  the  Biddeford 
&  Saco  system  only  because  it  could  not  carry  the  summer  load. 
The  investment  is  made,  and  invited,  to  take  care  of  the  summer 
demand.  The  summer  investment  is  the  annual  investment,  and 
each  connection  is  an  annual  connection;  just  as  truly  as  the 
investment  of  Mr.  Roussin,  one  of  complainants'  witnesses,  who 

testified  that  he  let  two  six-room  cottages  worth  $2,000  each  for 
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$250  and  $235  per  season,  and  a  seven-room  cottage  worth  $3,500 
for  $375  to  $400  per  season.     Ev.  p.  20, 1st  vol. 

[16]  The  evidence  does  not  justify  a  reduction  in  the  Old 
Orchard  rates  unless  Old  Orchard  is  paying  more  than  its  part 
of  a  fair  return  on  the  entire  plant  It  is  paying  higher  rates  than 
the  customers  in  Biddeford  or  Saco,  and  pays  in  proportion  to 
relative  number  of  customers  a  larger  percentage  of  the  total  rev- 
enue of  the  company. 

This  comparison  is  somewhat  deceptive.  In  the  first  place, 
Biddeford  pays  a  much  large  rate  for  fire  protection  (table  III.). 
The  fire  capacity  required  is  not  measured  by  the  number  of  hy- 
drants, or  the  area  served,  but  by  the  demand  which  may  reason- 
ably be  anticipated  at  any  such  fire  as  ought,  in  the  exercise  of 
ordinary  precaution,  to  be  guarded  against.  No  system  is  built  to 
supply  all  of  the  hydrants  in  a  community  at  one  time.  It  is 
probable  that  the  capacity  demand  for  Old  Orchard  is  not  less 
than  that  for  Biddeford  or  Saco,  although  some  service  may  be  re- 
quired much  oftener  in  one  of  the  cities.  Biddeford  is  paying 
much  more  in  proportion  for  its  municipal  service ;  and  when  the 
municipality  pays  less,  the  private  takers  must  pay  more.  A 
sharp  bargain  in  these  matters  only  shifts  the  burden. 

Between  Saco  and  Old  Orchard,  while  the  latter  has  fewer  cus- 
tomers, fewer  connections,  many  more  people  are  supplied  from 
those  connections  during  the  height  of  the  season. 

[17]  Exhaustive  figures  were  presented  at  the  first  hearing  to 
show  that  Old  Orchard  was  not  paying  more  than  its  part.  These 
figures  went  into  carefully  worked  out  estimates  of  the  amount  of 
water  used,  the  immediate  cost  of  the  Old  Orchard  part  of  the 
plant  and  the  additions  indirectly  required  in  the  pumping  and 
filtration  system,  and  the  added  relative  cost  of  operating  the  Old 
Orchard  section  by  reason  of  the  summer  rush  and  the  necessity 
of  turning  on  and  shutting  oflf  and  draining  every  summer  serv- 
ice as  each  is  required. 

We  shall  not  go  in  detail  into  this  evidence.  It  was  given  at 
the  first  hearing  and  was  attacked  at  neither  hearing.  While  it 
is  probable  that  the  estimates  of  amounts  of  water  used  are  large- 
ly conjecture,  the  general  claims  are  not  inconsistent  with  the 
facts  disclosed  by  our  investigation. 

The  evidence  clearly  establishes  that  the  whole  system  is  pay- 
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ing  not  more  than  5  per  cent  on  a  fair  appraisal  of  the  property 
as  a  going  concern,  and  that  the  margin  ^above  operating  expense 
is  greater  than  the  total  revenue  from  the  Old  Orchard  division. 
It  follows  that  Old  Orchard's  rates  are  not  higher  to  offset  any 
loss  on  operating  expenses  in  the  remainder  of  the  territory. 

The  Old  Orchard  rates  are  not  excessive  unless  they  are  more 
than  the  service  is  worth,  which  is  not  claimed;  or  unless  they 
provide  more  than  Old  Orchard's  share,  not  of  the  revenue  which 
the  company  happens  to  receive,  but  of  the  fair  maximum  revenue 
which  it  might  lawfully  receive.  We  do  not  think  that  it  would 
be  contended  that  a  7  per  cent  return  on  such  property  was  unrea- 
sonable— certainly  not  a  6  per  cent  return — and  neither  the  facts 
in  the  case  nor  any  comparison  with  other  rates  chained  in  the 
district  satisfies  us  that  the  rates  are  unjust  measured  by  this 
test. 

The  respondent  is  not  receiving  from  its  entire  system  as  great 
a  rate  of  return  as  it  would  be  permitted  to  retain  under  normal 
conditions,  and  no  reason  is  shown  for  shifting  any  part  of  Old 
Orchard's  present  cost  to  other  parts  of  the  system.  Whether  an 
increase  of  rates  in  other  parts  of  the  system  would  be  permitted 
to  procure  a  more  adequate  return  is  not  before  us. 

This  complaint  should  be  dismissed,  and  it  is  so  ordered. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  10th  day  of  April,  a.  d.  1917. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves, 
Chairman  J  Wm.  B.  Skelton,  Chas.  W.  Mullen,  Commissioners. 


MISSOURI  SUPREME  COURT.. 

ATCHISON,  TOPEKA,  &  SANTA  FE  BAILWAT  COMPANY 

et  al. 

V. 

PUBLIC  SEEVICE  COMMISSION  OP  MISSOUEI. 

[No.  19705.] 

(—  Mo.  — ,  192  S.  W.  460.) 

€>rder9  ^  Umitation  to  issues  ^  DUcritnination, 

1.  A  Commission  order  which  would  be  discriminatory  if  restricted 
P.U.R.1917C. 
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to  questions  raised,  by  the  complaint  aiid  evidence  cannot  be  sustained 
on  the  theory  that  the  order  itself  is  general,  where  it  is  broader  than 
the  Issues  raised. 
Discrimination '^  Bates '^  Baggage  storage '-' Traveling  salesmen. 

2.  A  Commission  order  intended  to  give  traveling  salesmen  a  special 
exemption  in  the  matter  of  baggage-storage  charges  is  invalid,  because 
unreasonable. 

Discrimination '-'Bates '^Baggage  storage -^  Interstate  travelers, 

3.  A  Commission  order  extending  the  free  time  of  baggage  storage 
to  intrastate  commercial  travelers  is  an  invalid  discrimination  against 
all  interstate  travelers  and  all  other  intrastate  travelers. 

[February  13,  1917.] 

En  banc.  Appeal  from  a  judgment  of  the  Circuit  Court,  Cole 
County,  J.  G.  Slate,  Judge,  sustaining  an  order  of  the  Public 
Service  Commission  extending  the  time  for  the  f I'ee  storage  of 
baggage;  order  vacated  and  cause  remanded. 

Appearances :  Thomas  R.  Morrow,  of  Kansas  City,  for  appel- 
lant Atchison,  T.  &  S.  F.  R.  Co. ;  F.  S.  Hudson,  of  Kansas  City, 
for  appellant  Chicago,  M.  &  St.  P.  E.  Co. ;  O.  M.  Spencer  and 
H.  J.  Nelson,  both  of  St.  Joseph,  for  appellant  Chicago,  B.  & 
Q.  R.  Co. ;  Paul  E.  Walker,  of  Topeka,  Kansas,  for  appellants 
Chicago,  R.  I.  &  P.  R.  Co.  and  J.  M.  Dickinson,  its  receiver; 
S.  W.  Moore  and  J.  M.  Souby,  both  of  Kansas  City,  for  appel- 
lant Kansas  City  Southern  R.  Co.;  J.  G.  Trimble,  of  Kansas 
City,  for  appellant  Quincy,  O.  &  K.  C.  R.  Co.;  J.  M.  Bryson 
and  J.  W.  Jamison,  both  of  St.  Louis,  for  appellant  Missouri, 
K.  &  T.  R.  Co. ;  J.  B.  Daniel,  of  Piedmont,  for  appellant  Mis- 
souri Southern  R.  Co. ;  E.  A.  Haid,  of  St.  Louis,  for  appellant 
St.  Louis  Southwestern  R.  Co. ;  W.  F.  Evans  and  E.  T.  Miller, 
both  of  St.  Louis,  for  appellant  St.  Louis  &  S.  F.  R.  Co.; 
Scarritt,  Scarritt,  Jones,  &  Miller,  of  Kansas  City,  for  appellant 
Chicago  &  A.  R.  Co. ;  J.  L.  Minnis  and  N.  S.  Brown,  both  of 
St.  Louis,  for  appellant  Wabash  R.  Co.;  E.  J.  White,  H.  H. 
Larimore,  and  J.  F.  Green,  all  of  St.  Louis,  for  appellants  Mis- 
souri Pac.  R.  Co.  and  St.  Louis,  L  M.  &  S.  R.  Co.;  Alex.  Z. 
Patterson,  General  Counsel,  and  James  D.  Lindsay,  Assistant 
Counsel,  of  Public  Service  Commission,  both  of  JeflFerson  City, 
for  respondents. 

Bond,  J.,  delivered  the  opinion  of  the  court: 

I.  John  M.  Dean,  on  behalf  of  himself  and  other  traveling 

P.U.R.1917C. 

Digitized  by  VjOOQIC 


ATCHISON,  T.  &  S.  F.  R.  CO.  t.  PUBLIC  SERVICE  COM.       1007 

salesmen,  made  complaint  to  the  Public  Service  Commission  that 
certain  regulations  adopted  by  the  railroads  of  this  state  in  ref- 
erence to  the  storage  of  baggage  remaining  more  than  twenty- 
four  hours  after  reaching  its  destination  were  unjust  in  their 
application  to  the  baggage  of  persons  following  the  calling  of 
complainants.  The  regulations  complained  of  are,  to  wit:  "The 
first  twenty-four  hours  free;  second  twenty-four  hours  or  frac- 
tion thereof,  25  cents ;  for  each  succeeding  twenty-four  hours  or 
fraction  thereof,  10  cents,  except  that  baggage  will  be  held  free 
when  received  at  any  hour  Saturday  and  claimed  before  the  same 
hour  Monday,  or  when  received  at  any  hour  Sunday  and  claimed 
before  midnight  the  Monday  following.  If  not  claimed  within 
the  time  specified,  storage  will  commence  twenty-four  hours  after 
receipt  of  baggage.  Legal  holidays  will  be  treated  same  as  Sun- 
days, but  no  deduction  will  be  made  for  Sundays  or  legal  holi- 
days after  storage  has  begun." 

The  specific  objection  urged  against  the  above  regulations  was 
that,  in  the  course  of  the  business  of  complainants  as  traveling 
salesmen,  they  "find  that  merchants  and  other  persons  who  pur- 
chase merchandise  from  samples  from  traveling  salesmen  are  not 
able  to  examine  the  samples  and  purchase  the  same  on  Saturday, 
and  that  a  longer  time  should  be  provided  by  rule  for  the  free 
storage  of  baggage  arriving  on  Friday,  and  not  to  be  removed 
until  Monday,  than  during  other  days  of  the  same  week." 

The  defendant  railroad  companies  filed  answers  substantially 
alike,  to  the  general  effect  that  their  regulations  covering  the 
storage  of  undelivered  baggage  are  reasonable  and  have  been  in 
general  use  for  many  years  in  the  United  States,  without  objec- 
tion on  the  part  of  the  general  public;  that  the  baggage  rooms 
used  in  connection  with  their  business  are  of  limited  capacity, 
and  would  be  overcrowded  if  travelers  should  not  promptly  re- 
move their  baggage  after  reaching  its  destination,  concluding 
their  answers,  to  wit:  "And  these  defendants  aver  that  the  ex- 
tension of  their  storage  time  for  baggage  in  compliance  with  the 
request  of  complainants  in  this  canse  would  be  a  discrimination 
in  favor  of  a  portion  of  the  traveling  public  and  against  interstate 
travelers,  and  such  privilege  and  discrimination  would  be  in- 
valid and  unauthorized." 

On  the  hearing  before  the  Commission  certain  traveling  sales- 
P.U.R.1917C. 
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m«i  testified  to  the  effect  that  when  they  arrived  just  before 
Saturday,  or  on  a  holiday,  in  certain  towns,  they  found  it  incon- 
venient to  get  the  local  merchants  to  examine  their  samples,  be- 
cause Saturday  was  generally  their  busiest  day,  wherefore  they 
desired  the  railroads  should  alter  their  regulations,  so  as  to  allow 
an  additional  free  storage  for  twenty-four  hours  in  such  cases. 
The  Cominission  sustained  the  complaint  of  the  traveling  sales- 
men, making  its  finding  and  order  in  the  following  terms: 
"Storage  will  be  charged  on  each  piece  of  baggage,  either  inbound 
or  outbound,  checked  or  not  checked,  remaining  at  the  station 
over  twenty-four  (24)  hours,  as  follows:  The  first  twenty-four 
(24)  hours  free;  the  second  twenty-four  (24)  hours,  or  fractional 
part  thereof,  25  cents;  for  each  succeeding  twenty-four  (24) 
hours,  or  fractional  part  thereof,  10  cents,  except  that  baggage 
will  be  held  free  when  received  after  12  o'clock  noon  on  Friday 
and  claimed  before  12  o'clock  noon  on  ]Monday,  or  when  received 
at  any  hour  Saturday  and  claimed  before  the  same  hour  on  Mon- 
day, or  when  received  at  any  hour  Sunday  and  claimed  before 
midnight  of  Monday.  If  not  claimed  within  the  time  specified, 
storage  will  commence  twenty-four  (24)  hours  after  receipt  of 
the  baggage.  Legal  holidays  will  be  treated  the  same  as  Sunday,, 
and  when  a  legal  holiday  falls  on  a  Saturday  or  Monday,  or  is 
observed  on  either  of  these  days,  the  Sunday  and  legal  holiday 
combined  will  be  treated  the  same  as  Sunday;  that  is,  baggage 
arriving  at  any  hour  after  Friday  noon,  w^hen  Monday  is  a  legal 
holiday,  wdll  be  held  free  until  noon  on  Tuesday.  Baggage  re- 
ceived at  any  hour  on  Friday,  when  Saturday  is  a  legal  holiday, 
will  be  held  free  until  midnight  Monday.  If  Monday  is  a  legal 
holiday,  the  free  period  will  be  extended  to  the  same  hour  on 
Tuesday,  '^o  deduction  will  be  made  for  Sunday  or  legal  holi- 
days after  storage  has  begun.  Baggage  delivered  at  station  by 
transfer  companies,  expressmen,  or  others,  either  under  claim 
check  or  without  claim  check,  which  is  not  reclaimed  and  not 
checked  out,  or  for  which  valid  transportation  is  not  produced, 
showing  *that  the  owner  is  a  passenger,  storage  will  be  charged 
from  actual  time  baggage  was  received  at  station  at  the  charges 
named  herein  without  any  free  time  allowance." 

In  addition  to  the  foregoing  order,  the  Commission  further 

directed  that  the  parties  to  the  complaint  might  apply  for  a  modi- 
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fication  or  revision  upon  tlie  production  of  further  proof,  and  to 
that  end  it  would  retain  jurisdiction  of  the  subject-matter  and 
the  parties. 

The  defendant  railroads  took  the  complaint  by  petition  for 
review  to  the  circuit  court  of  Cole  county,  where  the  order  of  the 
Commission  was  affirmed,  from  which  an  appeal  has  been  duly 
taken  to  this  court. 

[1]  II.  The  mere  generality  of  the  order  will  not  authorize 
its  sustention,  if  it  could  not  be  affirmed  even  if  its  language  had 
been  restricted  to  the  questions  made  in  the  complaint,  and  to 
which  the  evidence  was  confined  on  the  hearing.  No  parties 
except  the  representative  of  the  traveling  salesmen  on  the  one 
side  and  the  railroad  companies  on  the  other  appeared  before  the 
Public  Service  Commission,  and  no  other  inquiries  were  entered 
into  than  the  special  complaint  that  the  regulations  and  charges 
as  to  the  storage  of  baggage  inflicted  a  hardship  on  these  trav- 
elers, in  that,  when  they  arrived  at  certain  towns  on  Friday, 
they  could  not  get  the  attention  of  their  local  customers  on  the 
next  day  (Saturday),  and  therefore  it  was  not  necessary  to  take 
their  sample  trunks  from  the  station  until  the  following  Monday, 
and  under  the  regulations  now  in  force  they  would  be  required 
to  pay  for  leaving  the  baggage  at  the  station  until  Monday.  The 
evidence  was  confined  to  that  point.  When  satisfied  of  the  in- 
convenience thus  caused  to  the  traveling  salesmen,  the  Public 
Service  Commission  made  the  order  under  review  to  meet  the 
objections  urged  by  the  traveling  salesmen,  and  not  upon  com- 
plaint by  the  public,  and  without  any  evidence  as  to  the  general 
effect  on  it  of  the  rates  established  by  the  Commission.  If  the 
Public  Service  Commission  was  entitled  to  make  the  order  at  all, 
it  could  only  do  so  as  to  the  matter  in  hand  between  the  parties 
appearing.  Any  broader  finding  would  be  violative  of  the  law 
of  the  land,  which  prescribes  a  trial  only  after  notice  and  oppor- 
tunity to  be  heard  by  the  parties.    Magna  Charta. 

[2]  We  therefore  take  the  order  of  the  Commission  to  be 
what  it  only  could  be  under  the  record  before  us :  An  order  in- 
tended to  give  traveling  salesmen  the  right,  in  the  cases  men- 
tioned, to  a  special  exemption  from  storage  charges  not  enjoyed 
by  other  travelers.  This  being  its  essence,  the  order  of  the  Pubi 
lie  Service  Commission  was,  on  the  record  before  us,  unfair  and 
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unreasonable.  Midland  Valley  E.  Co.  v.  State,  38  Okla.  343, 
133  Pac.  27;  St.  Louis  &  S.  F.  R.  Co.  v.  State,  26  Okla.  62,  30 
L.R.A.(N.S.)  137,  107  Pac.  929;  Northern  P:  E.  Co.  v.  ]S"orth 
Dakota,  236  U.  S.  585,  59  L.  ed.  735,  L.E.A.— ,  — ,  P.U.E. 
1915C,  277,  35  Sup.  Ct.  Eep.  429,  Ann.  Cas.  1916A,  1. 

[3]  It  was  also  discriminatory  against  interstate  travelers; 
for  they  are  subjected  to  the  regulations  now  in  vogue,  whereas 
the  order  of  the  Public  Service  Commission  purports  to  exempt 
intrastate  travelers  from  some  of  those  regulations.  Minnesota 
Eate  Cases  (Simpson  v.  Shepard),  230  U.  S.  loc.  cit  433,  57 
L.  ed.  1511,  48  L.E.A.(KS.)  1151,  33  Sup.  Ct  Eep.  729,  Ann. 
Cas.  1916A,  18. 

The  Public  Service  Commission  is  not  a  legislature  (State  v. 
Lange  Canning  Co.  164  Wis.  228,  L.E.A.— ,  — ,  157  N.  W.  777; 
State  V.  Great  N'orthem  E.  Co.  100  Minn.  445,  10  L.E.A.(X.S.) 
250,  111  N.  W.  289),  nor  a  court  (Lusk  v.  Atkinson,  —  Mo.  — , 
186  S.  W.  703).  It  is  simply  a  committee  created  by  the  l^s- 
lature  to  make  findings  of  fa<?t  and  orders  based  on  such  findings, 
which,  if  reasonahle  and  within  the  power  of  the  Commission, 
may  be  enforced  by  the  action  of  the  courts.  Session  Acts  1913, 
pp.  638,  641,  §§  106,  111.  This  is  the  sum  of  the  functions  of 
the  Public  Service  Commission  under  the  limitations  of  the 
organic  law  of  this  state.  The  general  assembly  of  this  state,  and 
of  no  other  state,  could,  constitutionally,  pass  a  law  whereby  a 
small  fraction  of  the  traveling  public,  undistinguished  from  the 
remainder  by  any  natural  or  reasonable  basis  of  classification,  or 
any  differentiation,  would  be  exempt  from  the  rules  applicable 
by  law  to  all  of  the  remainder  of  the  traveling  public  It  is  clear 
to  a  demonstration  that  the  regulation  implied  in  the  order  of  the 
Public  Service  Commission  having  such  an  effect  is,  for  that 
reason,  not  only  unreasonable,  but  outside  the  pale  of  the  consti- 
tutional limitations  imposed  upon  the  law-making  body  of  the 
state,  and  per  consequence  upon  all  of  its  agencies. 

The  attempted  order  of  the  Public  Service  Commission  is 
obnoxious  to  another  fatal  objection,  which  is  that,  if  permitted 
to  become  operative,  it  would  work  a  discrimination  in  favor  of 
some,  if  not  all,  intrastate  travelers  and  against  interstate  trav- 
elers.   The  rights  of  the  former  are  largely  in  the  control  of  the 

Interstate  Commerce  Commission  of  the  United  States,  which  is 
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a  body  authorized  by  Congress,  and  in  some  eases  speaking  with 
.  the  power  of  Congress  itself.  On  this  point  the  Supreme  Court 
of  the  United  States,  in  ruling  that  not  even  a  statute  of  the 
state  of  Texas  could  override  a  valid  order  of  the  Interstate  Com- 
merce Commission,  which  body,  it  said,  spoke  with  the  authority 
of  Congress  itself,  wherefore  the  state  regulation  must  yield  to 
its  regulation,  said:  "Wherever  the  interstate  and  intrastate 
transactions  of  carriers  are  so  related  that  the  government  of  the 
one  involves  the  control  of  the  other,  it  is  Congress,  and  not  the 
state,  that  is  entitled  to  prescribe  the  final  and  dominant  rule, 
for  otherwise  Congress  would  be  denied  the  exercise  of  its  con- 
stitutional authority,  and  the  state,  and  not  the  nation,  would  be 
supreme  within  the  national  field."  Houston,  E.  &  W.  T.  E.  Co. 
V.  United  States,  234  U.  S.  351,  352,  58  L,  ed.  1341,  1349,  34 
Sup.  Ct  Kep.  836. 

We  have  not  overlooked  the  sections  of  the  statutes  cited  by 
the  learned  counsel  of  the  Public  Service  Commission,  nor  the 
views  expressed  on  its  behalf ;  but  none  of  these  touch  the  funda- 
mental propositions  which  circumscribe  the  power  and  duty  of 
the  Public  Service  Commission  as  the  mere  administrative  agency 
of  the  legislature,  without  power  to  enact  any  law,  and,  a.  fortiori, 
without  power  to  prescribe  and  regulate  or  make  an  order  which 
the  legislature  would  have  no  constitutional  power  to  enact  into 
the  form  of  law. 

It  necessarily  results  that  the  order  of  the  Public  Service  Com- 
mission under  review  is  set  aside  and  vacated,  and  the  cause  re- 
manded to  the  Circuit  Court  of  Cole  County,  to  enter  a  judgment 
to  that  effect,  and  to  remand  the  complaint  to  the  Public  Service 
Commission  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Rehearing  denied  February  24,  1917. 
P.UJC.1917C. 
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MISSOURI  PUBIilO  SERVICE  COMMISSION. 

RE  CARUTHEBSVILLE  &  KENNETT  ELECTRIC  LIGHT  & 
POWER  COMPANY. 

SOUTHWESTERN  BELL  TELEPHONE  COMPANY, 

Intervener. 
[Case  No.  1088.] 

Certificate  of  convenience  and  necessity  —  Transmission  lines  —  Con^ 
ditions  -» Interference  toith  telephone  lines, 

1.  In  authorizing  the  construction  of  an  electric  transmission  line, 
the  Commission  has  authority  to  impose  the  condition  that  the  power 
line  should  be  constructed  upon  the  opposite  side  of  the  street  from  an 
existing  telephone  line,  at  a  distance  from  the  telephone  line  equal  to 
the  height  which  the  power  line  is  above  the  groimd,  and  that  all  of 
the  crossings  be  constructed  in  accordance  with  the  specifications  ap- 
proved by  the  National  Electric  Light  Association  or  by  the  Bureau  of 
Standards. 

Electricity  —  Transmission  lines  —  Interference  with  telephone  wires. 

2.  In  granting  a  certificate  of  convenience  for  the  ocmstruction  of 
a  high-voltage  transmission  line  along  a  highway  already  occupied  by 
a  telephone  line,  the  Missouri  Commission  refused  to  make  it  a  condi- 
tion that  the  electric  company  pay  to  the  telephone  company  the  cost 
of  changing  grounded  lines  to  metallic,  and  of  retransposing  metallic 
lines  in  order  to  overcome  inductive  interference,  where  it  appeared  that 
the  grounded  lines  were  already  inadequate  and  the  extent  of  the  inter- 
ference with  the  metallic  lines  was  almost  wholly  conjectural. 

lApril  2,  1917.] 

Applicatioit  by  the  Caruthersville  &  Kennett  Electric  Light 
&  Power  Company  for  a  certificate  of  public  convenience  and  ne- 
cessity authorizing  it  to  construct  and  maintain  transmission  lines 
in  Pemiscot  county,  Missouri;  granted. 

By  the  Commission:  This  application,  accompanied  by  per- 
mits from  the  proper  local  authorities,  was  filed  with  this  Com- 
mission September  25,  1916,  by  the  Caruthersville  &  Kennett 
Electric  Light  &  Power  Company  and  the  Hayti  Light  Company, 
asking  this  Commission  to  grant  its  certificate  of  public  conven- 
ience and  necessity  to  the  Caruthersville  &  Kennett  Electric  Light 
&  Power  Company  for  building  an  electric  transmission  line  along 

the  public  highway  between  the  cities  of  Caruthersville  and  Hayti 
P.U.R.1917C. 
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and  connecting  the  electric  plants  of  these  two  cities,  in  order  that  • 
said  Caruthersville  &  Kennett  Electric  Light  &  Power  Com- 
pany may  furnish  the  city  of  Hayti  with  day  and  night  current 
from  its  plant  in  the  city  of  Caruthersville,  Missouri ;  also  asking 
the  Commission  to  approve  ordinance  No.  150  of  the  board  of 
aldermen  of  Hayti,  Missouri,  by  which  ordinance  said  board  of 
aldermen  of  the  city  of  Hayti,  in  accordance  with  powers  vested 
in  it  by  the  franchise  ordinance  of  the  Hayti  Light  Company,  in 
evidence,  granted  the  said  Hayti  Light  Company  the  right  to 
contract  by  and  with  the  said  Caruthersville  Electric  Light  & 
Power  Company  for  electric  current  to  be  used  in  the  city  of 
Hayti. 

The  Southwestern  Bell  Telephone  Company  appeared  as  in- 
tervener, and  a  hearing  was  held  in  St.  Louis  on  February  10, 
1917,  before  three  of  the  Commissioners. 

The  evidence  taken  at  this  hearing  shows  that  the  applicant 
proposes  to  build  a  wooden  pole  line  carrying  a  three-wire,  three- 
phase  circuit  operated  at  a  voltage  of  13,200.  Telephone  lines 
along  the  route  are  described  by  the  intervener  as  follows :  ''The 
evidence  shows  that  intervener  has  upon  the  highway  between 
Caruthersville  and  Hayti  and  is  now  operating  a  toll  line  carry- 
ing  eight  metallic  circuits,  four  of  which  are  copper  and  are  used 
in  long-haul  business  to  St.  Louis  and  Xew  York,  the  remaining 
four  are  iron  metallic  circuits  used  for  local  Southwestern  (com- 
pany) Missouri  business;  and  two  grounded  circuits,  one  of 
which  is  a  toll  circuit  between  Hayti  and  Kennett  and  Hayti  and 
Caruthersville,  and  the  other  a  rural  line  (tr.  p.  17).  This  toll 
line  for  three  different  spaces  is  on  opposite  sides  of  the  road  (p. 
41)." 

The  evidence  further  shows  that  the  electric  plant  at  Hayti  is 
obsolete.  The  consumers  must  depend  upon  a  single  generating 
unit  which  is  not  in  good  repair  and  any  accident  to  it  puts  the 
city  in  darkness.  Only  night  service  is  given,  and  the  operation 
is  relatively  expensive.  Hayti  is  a  town  of  about  2,500  while 
Caruthersville  has  a  population  of  about  5,000.  The  electric 
plant  at  Caruthersville  is  modern  and  apparently  of  ample  ca- 
pacity to  supply  both  towns.  Two  units  are  in  successful  opera- 
tion and  twenty-four-hour  ser\ace  is  given.  By  building  the  prc>- 
P.U.R.1917C. 
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posed  line  the  plan  at  Hayti  can  be  abandoned  and  the  city  receive 
twenty-four-hour  service  from  Caruthersville. 

Since  the  intervener's  lines  cross  the  highway  at  several  points 
and  occupy  in  part  both  sides  of  the  highway,  it  is  not  possible 
for  the  applicant  to  assume  the  occupancy  of  either  side  the  en- 
tiro  distance  without  moving  the  telephone  line  at  some  places  to 
the  side  opposite  that  it  is  occupying  at  such  points.  It  was  testi- 
fied this  would  require  the  moving  of  about  fifty-six  poles  or  be- 
tween 1^  and  2  miles  of  line.  As  this  would  be  unnecessarily  ex- 
pensive, the  applicant  proposes  to  cross  over  the  telephone  line 
to  the  unoccupied  side  of  the  highway  wherever  necessary.  The 
intervener  alleges  that  such  crossings  are  likely  to  be  dangerous^ 
as  electric  wires  might  break  and  fall  on  the  telephone  wires,  caus- 
ing damage  to  the  equipment  and  danger  to  the  operators  and  to 
the  public.  The  intervener  therefore  asks  that  the  certificate  of 
public  convenience  and  necessity,  if  granted,  be  subject  to  the  fol- 
lowing conditions : 

"(1)  That  the  light  and  power  companies  pay  to  the  telephone 
company  the  cost  of  making  the  present  grounded  lines  metallic 
and  the  cost  of  retransposing  the  metallic  lines  in  order  to  over- 
come inductive  interference  caused  by  the  construction  of  the 
high-tension  transmission  lines. 

"(2)  That  the  power  line  be  constructed  upon  the  opposite 
side  of  the  road  at  a  separation  from  the  telephone  line  equal  to 
the  height  at  which  the  power  line  stands  above  the  ground. 

"(3)  That  all  crossings  be  constructed  in  accordance  with  the 
specifications  (or  their  equivalent)  incorporated  in  'Report  of 
Committee  on  Overhead  Line  Construction'  read  before  the  Na- 
tional Electric  Light  Association." 

The  applicants  express  their  willingness  to  comply  with  reason- 
able standards  for  safe  construction,  but  object  to  paying  any  of 
the  cost  of  changing  the  telephone  lines  to  overcome  interference 
by  induction. 

[1]  On  conditions  2  and  3  there  appears  to  be  mutual 
agreement.  The  testimony  was  to  the  effect  that  it  is  possible, 
by  proper  construction,  to  operate  both  lines  successfully  and  with 
reasonable  safety  on  the  same  highway.  It  is  proposed  that  they 
o^^^^^VJ  opposite  sides,  and  that,  where  necessary  to  cross,  the  cross- 
ing shall  be  constructed  in  accordance  with  the  recommendations 

P.U.R.1917C. 


Digitized  by 


Google 


BE  CARUTHERSVILLE  &  K.  E.  L.  &  P.  CO.  1015 

of  the  best  authorities.  The  applicant  proposes  to  build  these 
crossings  in  accordance  with  the  recommendations  of  the  Nation- 
al Electric  Light  Association  or  the  recommeudations  of  the 
Bureau  of  Standards  as  recently  laid  down  in  bulletin  No.  64.  It 
is  agreed  by  both  parties  that  the  two  lines  can  be  placed  far 
enough  apart  on  the  highway  that  if  the  highest  poles  in  the 
power  line  should  fall  they  would  not  reach  to  the  telephone  line. 
Both  conservative  and  modern  practice  indicates  that  conditions 
2  and  3  are  reasonable.  They  have  to  do  with  the  successful 
operation  of  both  power  lines  and  telephone  lines,  and  the  safety 
of  the  public  and  the  employees  of  the  two  companies,  and  it  is 
therefore  well  within  the  Commission's  powers  to  impose  these 
as  conditions  upon  which  its  permission  for  the  construction  of 
the  power  lines  will  be  granted. 

[2]  A  different  question  is  involved  in  condition  1.-  This 
would  have  the  Commission  fix  as  an  additional  condition  of  its 
permit  that  the  transmission-line  companies  recompense  the  tele- 
phone company  for  the  costs  incurred  in  altering  or  improving 
its  system  to  obviate  interference  by  induction.  To  do  this 
would  require  the  determination  of  two  points  of  law:  First, 
whether  the  Public  Service  Conmaission  Law  empowers  the  Com- 
mission to  fix  such  compensation  and  require  its  payment  by  one 
company  to  another ;  and,  second,  whether  as  a  matter  of  law  and 
equity  the  telephone  company  is  entitled  to  such  compensation. 

The  question  of  liability  for  inductive  interference  has  been 
before  the  courts  since  the  time  when  wires  carrying  higher  volt- 
ages first  came  into  conflict  with  telephone  and  telegraph  wires ; 
and  the  general  rule  is  that  where  such  conflict  exists,  priority  in 
occupancy  of  the  highway  establishes  a  superior  right  It  has 
been  held  that  this  does  not  mean  an  exclusive  right,  but  only  the 
right  to  occupy  a  "reasonable  space"  and  be  protected  from  un- 
reasonable  interference,  so  substantial  as  to  unduly  injure  the 
service,  create  a  hazard,  and  interfere  with  existing  lines  in  such 
a  way  as  to  constitute  an  appropriation  of  the  space  by  the  new- 
comer and  confiscation  of  the  rights  previously  enjoyed  by  the 
prior  occupant. 

The  building  of  the  power  lines  in  ibis  case  does  not  necessitate 
any  such  extreme  conditions  as  above  described.  It  is  agreed  that 
Uie  power  company's  lines  will  be  built  on  the  opposite  side  of  thei 
P.U.R.1917C.  * 
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highway  from  the  telephone  lines,  and  all  crossings  will  be  built 
in  a  manner  declared  adequate  by  the  highest  authorities  and 
acceptable  to  the  intervener  herein  as  reasonably  safe  construc- 
tion; and  it  is  admitted  that  with  the  correct  construction  and 
arrangement  these  two  lines  can  be  operated  without  unreasonable 
interference  on  opposite  sides  of  the  same  highway.  It  appears 
that  this  necessitates  making  the  grounded  lines  metallic,  and  may 
require  the  retransposition  of  the  existing  metallic  lines. 

The  question  which  naturally  arises  is  whether  any  or  all  of 
these  changes  are  now  needed,  or  will  be  necessary  in  the  near 
future,  in  order  that  the  service  may  comply  with  the  require- 
ments of  this  particular  community.  The  present  conditions  and 
future  possibilities  of  the  country  surrounding  and  including 
Caruthersville  and  Hayti  are  most  optimistic.  This  is  reclaimed 
swamp  land  of  great  fertility,  with  agricultural  advantages  hard- 
ly excelled  in  the  United  States.  Testimony  was  introduced  to 
show  the  importance  of  the  neighborhood  and  the  need  of  adequate 
electric  service  at  Hayti,  and  the  demand  for  it  from  farmhouses 
along  the  route.  The  intervener  itself  seems  to  recognize  this, 
and  it  is  noticed  that  of  the  six  lines  used  for  local  business  only 
two  are  grounded  lines.  One  of  these  is  the  toll  line  between  the 
two  towns,  and,  if  not  already  inadequate,  certainly  it  would 
seem  that  the  telephone  company  could  not  long  afford  to  depend 
on  a  grounded  line  for  communication  between  two  places  with 
the  population  and  importance  of  Caruthersville  and  Hayti. 
These  rural  grounded  lines  may  be  all  right  at  the  present  time, 
but  with  the  rapid  strides  in  progress  that  will  come  in  this  vi- 
cinity, and  the  consequent  demand  for  up-to-date  service,  it  can- 
not bo  predicted  that  these  lines  would  not,  in  the  natural  course 
of  events,  soon  be  made  metallic.  If  the  cost  of  this  improvement 
is  charged  against  the  transmission  line  company,  the  net  result 
is  a  considerable  economic  gain  to  the  telephone  company.  This 
gain  is  immediate  and  may  equal  the  cost  of  the  change.  If  not 
immediately  required  it  would  be  difficult  to  determine  in  ad- 
vance the  interest  pajonent  on  the  proper  capital  expenditure 
which  the  applicant  should  bear. 

The  Public  Service  Commission  Law  defines  the  jurisdiction 

of  this  Commission  in  the  matters  at  issue.    Section  72  provides, 

among  other  things,  that  any  electric  corporation  must  obtain  the 
P.U.K.1917C. 
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approval  of  the  Commission  of  any  franchise  granted  subsequent 
to  the  passage  of  the  act,  and  that  the  Commission  may  impose 
such  conditions  as  it  may  deem  reasonable  and  necessary. 

*'Sec.  72.  Approval  of  incorporation  and  fra^nchises;  certifi- 
cede.  No  gas  corporation,  electrical  corporation  or  water  cor- 
poration shall  begin  construction  of  a  gas  plant,  electric  plant 
or  water  system  without  first  having  obtained  the  permis- 
sion and  approval  of  the  Commission.  Ko  such  corporation  shall 
exercise  any  right  or  privil^e  under  any  franchise  hereafter 
granted,  or  under  any  franchise  heretofore  granted  but  not  here- 
tofore actually  exercised,  or  the  exercise  of  which  shall  have  been 
suspended  for  more  than  one  year,  without  first  having  obtained 
the  permission  and  approval  of  the  Commission.  .  .  .  The 
Commission  shall  have  the  power  to  grant  the  permission  and  ap- 
proval herein  specified  whenever  it  shall  after  diie  hearing  de- 
termine that  such  construction  or  such  exercise  of  the  right,  priv- 
ilege or  franchise  is  necessary  or  convenient  for  the  public  service. 
The  Commission  may  by  its  order  impose  such  condition  or  condi- 
tions as  it  may  deem  reasonable  and  necessary."  [Laws  1913,  p. 
610.] 

The  above  is  found  in  the  provisions  of  said  law  relative  to 
gas  corporations,  electrical  corporations,  and  water  corporations. 
Later  in  that  part  entitled  "Additional  Powers  of  the  Commis- 
sion" is  found  the  following : 

"Sec.  116.  Powers  of  Commission  to  require  equipment  or 
performance  of  acts  which  the  heaUh  or  safety  of  its  employees 
or  the  public  may  dem/md. — The  Commission  shall  have  power, 
after  a  hearing  had  upon  its  own  motion  or  upon  complaint,  by 
general  or  special  orders,  rules  or  regulations,  or  otherwise,  to 
require  every  person,  corporation  and  public  utility,  to  maintain 
and  operate  its  line,  plant,  system,  equipment,  apparatus,  tracks 
and  premises  in  such  manner  as  to  promote  and  safeguard  the 
health  and  safety  of  its  employees,  passengers,  customers,  and  the 
public,  and  to  this  end  to  prescribe,  among  other  things,  the  in- 
stallation, use,  maintenance  and  operation  of  appropriate  safety 
and  other  devices  or  appliances,  including  interlocking  and  other 
protective  devices  at  grade  crossings  or  junctions  and  block  and 
other  systems  of  signaling,  to  establish  uniform  or  other  stand- 
ards of  equipment,  and  to  require  the  performance  of  any  other  act 
P.U.R.1917C. 
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which  the  health  or  safety  of  its  employees,  passengers,  custom- 
ers or  the  public  may  demand/^ 

We  do  not  find  it  necessary  at  this  time  to  decide  whether  this 
Commission  has  power  under  §§  72  and  116  of  the  Public  Servic0 
Commission  Law  to  impose  as  a  condition  of  its  permission  for 
the  building  of  this  power  line  that  the  owners  reimburse  the 
telephone  company  for  the  costs  of  making  such  changes  as  will 
obviate  interference.  There  seems  to  be  no  doubt  but  that  the 
grounded  lines  will  be  made  noncommercial,  but  the  interference 
with  the  metallic  lines  across  the  road  is  not  beyond  the  stage  of 
conjecture.  The  expert  for  the  telephone  company  testified  that 
the  crossing  of  the  telephone  lines  by  the  power  lines  was  equiva- 
lent to  a  transposition  of  the  conductors  of  the  two  lines  in  their 
original  positions,  and  would  contribute  toward  relief  from  in- 
duction. Whether  this  will  be  sufficient  can  only  be  determined 
by  trial.  It  is  the  duty  of  the  telephone  company  to  make  such 
changes  as  are  needed  to  maintain  the  service  in  its  present  ef- 
ficiency, and,  if  it  is  entitled  to  damages  or  compensation,  such 
relief  should  be  sought  in  the  courts  unless  both  parties  desire  to 
have  this  Commission  act  as  arbitrators  in  accordance  with  §  118 
of  the  Public  Service  Commission  Law. 

Our  conclusion  is  that  the  applicants  are  entitled  to  an  order 
permitting  them  to  begin  the  construction  of  a  transmission  line 
from  Caruthersville  to  Hayti,  and  to  exercise  the  rights  under  the 
permit  of  the  county  court  of  Pemiscot  county  and  ordinance  No. 
150  of  the  board  of  aldermen  of  Hayti,  in  evidence,  under  the 
following  conditions: 

The  power  line  to  be  built  on  the  opposite  side  of  the  highway 
from  the  existing  telephone  line,  and  at  a  distance  from  the  tele- 
phone line  at  least  equal  to  the  height  of  the  power  line  above  the 
ground ;  that  where  necessary  for  the  power  lines  to  cross  the  tele- 
phone lines,  the  power  lines  at  such  crossings  be  constructed  in  a 
safe  and  adequate  manner,  with  a  clearance  and  of  a  strength 
equal  to  or  greater  than  that  provided  in  the  rules  for  such  cross- 
ings as  contained  in  the  National  Electric  Safety  Code,  circular 
No.  64,  of  the  Bureau  of  Standards,  of  the  Department  of  Com- 
merce, Washington,  D.  C. 

An  order  will  be  entered  in  accordance  with  the  forgoing. 
P.U.R.1917C. 
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KBW  YORK  PUBIilC  SBBVIGE  COBIBaSSION,  SBCONB  DISTRICT. 

EE  LONG  ISLAND  EAILROAD  COMPANY. 
[Case  No.  6572.] 

MUU€9^  Jurisdiction  of  Commission -^Increaoe  in  nUieage-hooh  nUe 

—  Charter  right  of  railroad. 

1.  The  New  York  Commission,  Second  District,  is  not  deprived  of 
power  to  authorise  an  increase  in  a  railroad  mileage-book  rate  by  the 
fact  that  the  railroad  is  incorporated  under  a  special  charter  giving 
it  the  right  to  prescribe  rates,  where  there  is  nothing  in  the  act  re- 
stricting the  rate  for  mileage  books. 

Constitutional  law -^  Impairment  of  contract  ^  Increase  in  mUeagC' 
hooTc  rate  ^  Agreement  with  legislative  committee. 

2.  An  agreement  between  a  railroad  company  and  a  legislative  com- 
mittee, that  the  railroad  will  continue  the  sale  of  ihileage  books  at  a 
specified  rate,  does  not  prevent  the  New  York  Commission  from  au- 
thorizing an  increase  in  the  rate, — assiuning  that  such  an  agreement 
was  actually  made  and  is  binding  upon  the  company. 

Rates  ^  Jurisdiction  of  Commission  ^  Increase  in  mileagC'hoolc  rate 

—  Power  to  authorize  discontinuance  of  sale. 

3.  The  New  York  Commission,  Second  District,  can  authorize  an 
increase  in  a  mileage-book  rate  which  may  result  in  a  discontinuance 
in  the  sale  of  books,  through  the  refusal  of  patrons  to  pay  the  increase, 
although  the  Commission  is  without  power  to  authorize  a  discontin- 
uance of  the  sale  of  the  books. 

Apportionment^ Railroads^ Boole    value -^ Passenger    and    freight 
service. 

4.  The  book  cost  of  a  railroad  was  apportioned  between  passenger 
and  freight  service,  in  the  absence  of  a  valuation,  by  taking  the  average 
of  the  values  apportioned  (1)  on  the  basis  of  the  proportion  of  operat- 
ing expenses;  (2)  on  the  basis  of  the  cost  of  maintenance  of  way  and 
structures;  (3)  by  applying  the  direct  charges  of  each  service,  adding 
to  the  amounts  the  common  expenses  based  on  the  proportion  of  operat- 
ing  expenses;  and  (4)  by  applying  the  direct  charges  of  each  service, 
adding  to  the  amount  the  common  expenses  based  on  the  cost  of  mainte- 
nance of  ways  and  structures. 

Return'— What  constitutes ^^ Inclusion  of  fixed  charges. 

5.  The  fact  that  a  railroad  has  a  siun  left  over  after  paying  the 
bare  operating  expense  of  the  passenger  traffic  does  not  prove  that  the 
passenger  earnings  are  adequate,  where  it  is  necessary  to  use  the  excess 
to  pay  the  fixed  charges. 

Return  »  Railroads  »  Amount. 

6.  Railroad  passenger  rates  which  do  not  earn  a  return  of  at  least 
6  per  cent  are  inadequate. 

Return  »  MileagC'hooh  rate  —  Reasonableness  —  Comparisons. 

7.  A  mileage-book  rate  of  2  cents  per  mile  cannot  be  held  to  be 
P.U.R.1917C. 
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profitable  merely  because  operating  expenses  and  fixed  charges  per 
passenger  mile  are  less  than  that  amount,  where  those  expenses  pertain 
to  the  entire  passenger  operation,  and  not  alone  to  the  mileage-book 
traffic. 

DUcrimination,'^  Bates  —  Railroads  —  Mileage  hooks -^  Presumption. 

8.  There  is  no  presumption  that  purchasers  of  mileage  books  ride 
oftener  than  other  passengers,  so  as  to  entitle  them  to  a  lower  rate. 
Rates  »  Railroads  »  Mileage  hooks  » Increase. 

0.  An  increase  in  a  railroad  mileage-book  rate  was  authorized  where 
it  appeared  that  the  total  passenger  earnings  did  not  yield  an  adequate 
return,  that  the  rates  for  single  and  round-trip  tickets  were  sufficiently 
high,  and  that  it  was  inadvisable  to  increase  the  commutation  rate,  al- 
though that  rate  was  extremely  low;  but  the  increase  was  allowed  only 
to  2i  cents  per  mile,  rather  than  to  2|  cents,  upon  consideration  of  the 
fact  that  other  railroads  had  a  rate  of  only  2^  cents  per  mile,  and 
that  there  should  be  some  distinction  between  the  mileage-book  rate 
and  the  rates  for  single  and  round -trip  tickets,  which  latter  rates  were, 
respectively,  3'  cents  and  2^  cents  per  mile. 

[March  22,  1917.] 

Complaint  of  the  Long  Island  Kailroad  Company  under  §  49^ 
Public  Service  Commissions  Law,  asking  that  its  mileage-book 
rate  be  increased  from  2  cents  a  mile  to  2i  cents  a  mile;  increase 
to  2^  cents  a  mile  authorized. 

Appearances:  Joseph  F.  Keany  and  Alfred  A.  Gardner  for 
Long  Island  Railroad  Company ;  Selah  B.  Strong  and  Clinton  M. 
Flint  for  Suffolk  County  Association,  Freeport  Business  Men's 
Association,  et  al. 

Carr,  Commissioner:  This  is  a  proceeding  instituted  by  the 
Long  Island  Kailroad  Company  for  the  purpose  of  obtaining  au- 
thority to  increase  the  rate  charged  by  it  for  mileage  books.  At 
the  present  time  it  sells  500  and  1,000  mile  books  at  the  rate  of 
2  cents  per  mile,  and  it  desires  to  increase  this  rate  to  2^  cents, 
per  mile. 

Hearings  were  held  at  the  office  of  the  Commission  in  the  city 
of  Xew  York  on  December  7  and  15,  1916,  at  which  time  proofs 
of  publication  of  the  notice  of  the  hearing  were  duly  filed.  The 
application  of  the  railroad  company  was  vigorously  opposed  by 
counsel  for  numerous  commercial  and  civic  organizaticms,  and 
many  individuals  appeared  on  their  own  behalf  in  opposition. 

At  the  outset  the  jurisdiction  of  the  Commission  was  chal- 
lenged by  counsel  for  the  opposition  because  of  the  fact  that  the 
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railroad  company  was  incorporated  under  a  special  charter  in 
the  year  1834,  and  it  was  asserted  that,  because  of  this,  the  leg- 
islature alone  had  the  power  to  change  the  rates  of  fare  on  this 
railroad.  As  another  objection  to  the  jurisdiction  of  the  Com- 
mission, it  was  argued  that  in  1906  an  agreement  was  made  be- 
tween the  railroad  company  and  a  standing  committee  of  the  1^*- 
latiire  at  a  time  when  certain  bills  were  pending  relative  to  the 
rates  of  fare  charged  by  the  Long  Island  Eailroad.  The  purport 
of  this  agreement  was  that  the  corporation  would  continue  the 
sale  of  500-mile  books  indefinitely  at  the  rate  of  2  cents  per  mile. 
As  a  still  further  objection  it  was  urged  that  the  application  of  the 
company  was  made  for  the  purpose  of  enabling  it  to  withdraw  its 
mileage  books  from  the  public,  it»  round-trip  tickets  being  sub- 
stantially 2^  cents  per  mile,  and  that  the  Commission  is  without 
power  to  authorize  the  railroad  company  to  discontinue  the  sale 
of  such  mileage  books. 

[1]  As  to  the  first  objection,  an  examination  of  §  20  of  chapter 
178  of  the  Laws  of  1834,  the  act  incorporating  the  Long  Island 
Eailroad  Company,  shows  that  the  corporation  was  authorized  to 
prescribe  the  rates  of  toll  for  the  transportation  of  persons  and 
property.  No  specific  rate  of  fare  is  provided  in  the  act.  It  is 
apparent,  therefore,  that  there  is  nothing  in  this  act  restricting  the 
rate  to  be  charged  for  mileage-book  tickets.  We  think,  therefore, 
that  the  Commission  has  full  power  to  determine  the  question  as 
to  what  is  a  reasonable  rate  to  be  charged  for  mileage  book  tickets 
on  this  railroad  in  view  of  the  decision  which  was  made  in  People 
ex  rel.  Ulster  &  D*  E.  Co.  v.  Public  Service  Commission,  218  X. 
Y.  643,  112  N.  E.  1071. 

[2]  So  far  as  the  second  objection  is  concerned,  the  evidence  re- 
garding the  agreement  made  betweeft  the  company  and  the  legis- 
lative committee  was  more  or  less  shadowy,  and,  in  any  event,  we 
do  not  believe  that  any  such  agreement  could  be  held  to  be  bind- 
ing upon  either  of  the  parties  because  it  was  never  ratified  by  the 
legislature  nor  by  the  board  of  directors  of  the  corporation  so  far 
as  we  are  advised.  Beyond  all  this  it  is  inconceivable  that  a  rail- 
road company  would  undertake  to  bind  itself  by  agreement  with 
a  legislative  committee  to  a  specific  rate  of  fare  for  all  time  with- 
out regard  to  what  the  future  might  bring  forth.  In  any  event, 
even  though  such  an  agreement  was  made  and  it  was  binding  upon 
P.U.R.1917C. 
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the  corporation,  this  Commission  has  the  power  to  alter  and 
change  the  rate  of  fare  which  was  agreed  upon  at  tiiat  time. 
People  ex  rel.  New  York  &  N.  S.  Traction  Co.  v.  Public  Service 
Commission  (1916)  —  App.  Div.  — ,  162  N.  Y.  Supp.  405. 

[3]  As  to  the  third  objection,  while  it  might  result  in  a  practi- 
cal discontinuance  of  the  sale  of  mileage-book  tickets  if  the  cor- 
poration were  authorized  to  charge  2^  cents  per  mile  therefor,  yet 
we  believe  we  have  full  power  to  authorize  the  sale  of  such  tickets 
at  that  rate  provided  we  find  such  a  rate  is  reasonable,  even  though 
it  should  develop  thereafter  that  few,  if  any,  of  the  passengers 
purchase  mileage  books.  We  do  not  understand  that  a  determina- 
tion of  this  sort  would  carry  with  it  authority  to  discontinue  the 
sale  of  such  tickets,  but  that  the  railroad  company  would  be  obli- 
gated to  sell  them  if  its  patrons  desired  to  purchase  them. 

The  control  of  the  Long  Island  Eailroad  Company  was  ac- 
quired by  the  Pennsylvania  Railroad  Company  in  the  year  1900. 
Since  then  many  improvements  have  been  made  in  the  system,  and 
it  is  alleged  that  more  than  $50,000,000  have  been  put  into  the 
property  during  that  time,  a  greater  portion  of  which  has  been 
used  for  the  purpose  of  improving  passenger  facilities.  The  total 
mil^  of  road  operated  by  the  Long  Island  Railroad  Company  is 
397.62,  of  which  approximately  200  are  electrified  within  and 
without  the  limits  of  the  city  of  New  York.  It  is  a  fact  well 
known  to  the  Commission  as  well  as  to  those  opposing  this  in- 
crease in  the  mileage-book  rate,  that  the  company  during  the  past 
fifteen  years  has  made  substantial  additions  to  its  rolling  stock, 
and  has  constructed  many  new  passenger  stations,  installed  au- 
tomatic signals  and  other  safety  appliances,  improved  its  road- 
bed, put  in  heavier  rails,  and  has  eliminated  many  grade  cross- 
ings at  a  very  large  expense.  The  Long  Island  Railroad  Com- 
pany is  unique  in  that,  while  it  was  and  still  is  a  so-called  steam 
railroad,  yet  a  great  deal  of  its  system  has  been  electrified  and  59 
per  cent  of  its  revenue  is  derived  from  passenger  transportation. 
For  a  railroad  of  this  character,  the  proportion  of  its  passenger 
to  its  freight  business  is  greater  than  that  of  any  of  the  other  rail- 
roads operating  in  the  state  of  New  York.  The  foUewing  table 
shows  the  percentage  which  passenger  business  bears  to  the  total 

business  of  these  railroads  for  the  year  ending  June  30,  1915, 
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with  the  exception  of  the  Central  Railroad  of  New  Jersey,  which 
is  for  the  year  ending  June  30, 1916 : 

Central  Kailroad  of  New  Jersey  17    % 

Philadelphia  k  Reading  11.8% 

Delaware,  Lackawanna,  &  Western  18.3% 

Erie  17    % 

New  York  Central  24.5% 

New  York,  New  Haven,  &  Hartford 41    % 

Lehigh  Valley   9.6% 

Delaware  &  Hudson 11.6% 

Pennsylvania  Railroad 19.6% 

Single-trip  fares  on  the  Long  Island  Railroad  are  at  the  rate 
of  3  cents  a  mile  and  round-trip  tickets  are  sold  at  the  rate  of  2^ 
cents  per  mile,  except  between  some  few  local  stations  where  the 
round-trip  rate  is  2J  cents  per  mile.  Mileage  books  are  sold  at 
2  cents  per  mile,  and  the  commutation  rates  average  7  mills  per 
niile,  which  rate  is  a  little  higher  than  the  average  commutation 
rate  on  most  of  the  other  roads  running  out  of  New  York  city. 
Fifty-trip  tickets  run  as  low  as  1.6  cents  per  mile  and  ten-trip 
tickets  average  a  little  more  than  2  cents  per  mile.  The  general 
passenger  agent  of  the  railroad  testified  that,  in  his  opinion,  the 
mileage  books  should  bear  the  increase  in  rate  proposed  rather 
than  other  classes  of  tickets,  because  Ihe  mileage  book  is  not  used 
by  the  general  public,  but  only  by  a  few  people  as  compared  with 
the  great  number  who  use  other  classes  of  tickets.  From  his 
standpoint,  commutation  tickets  are  justified  because  a  greater 
number  of  travelers  use  them  as  compared  with  casual  travelers 
who  use  single-trip  and  mileage  tickets,  and  commutation  rates 
are  necessary  for  the  development  of  the  territory  in  which  the 
Long  Island  Railroad  operates.  The  commutation  ticket  is  in> 
tended  for  the  use  of  the  daily  traveler,  and  the  rate  must  be  low, 
otherwise  it  would  be  prohibitory  for  a  person  to  travel  every  day 
for  any  great  distance.  Then  again,  the  Long  Island  Railroad 
competes  with  other  roads  running  out  of  New  York  for  this 
commutation  business,  and  the  rates  must  be  made  with  regard 
to  this  competition.  If  these  conmiutation  rates  on  the  Long 
Island  Railroad  were  increased,  it  might  result  in  driving  people 
away  from  Long  Island.  In  harmony  with  this  view  of  the  gen- 
eral passenger  agent,  it  was  stated  by  counsel  for  the  opposition 
that,  while  it  was  true  that  commutation  passengers  are  appar- 
ently carried  at  a  loss,  yet  those  rates  are  now  sufiiciently  high 
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and  ought  not  to.be  increased.  IS  one  of  the  railroads  operating 
out  of  New  York  city  sell  mileage  bodes  at  less  than  2:^  cents  per 
mile  excepting  the  Xew  York  Central  and  Lehigh  Valley,  which 
sell  mileage  books  at  the  rate  of  2  cents  per  mile.  All  of  the 
steam  roads  operating  in  the  state  of  New  York,  with  the  excep- 
tion of  the  two  last  mentioned,  charge  from  2J  to  2^  cents  per 
mile  for  mileage-book  tickets. 

The  outstanding  capital  stock  of  the  Long  Island  Railroad  Com- 
pany aggregates  $12,000,000,  and  no  dividend  has  been  paid 
thereon  since  1S96.  It  is  estimated  that  an  increase  of  ^  cent  per 
mile  on  the  mileage-book  tickets  will  increase  the  passenger  rev- 
enue approximately  $275,000  per  annum,  based  on  the  1915  earn- 
ings. In  the  years  1906  to  1916  inclusive,  excepting  the  year 
1909,  there  was  a  deficit  in  the  earnings  of  the  raUroad  company 
after  paying  fixed  charges.  The  total  deficit  of  the  corporation  as 
of  December  31,  1915,  amounted  to  $6,868,817.  .  The  general 
auditor  of  the  railroad  company,  Mr.  Bierck,  testified  that  the 
corporation  has  been  setting  up  a  depreciation  reserve  on  its  books 
since  the  year  1907,  but  before  that  time  the  question  of  depre- 
ciation was  handled  in  a  different  way.  No  substantial  portion  of 
the  yearly  deficits  subsequent  to  the  year  1906  was  due  to  the 
setting  up  of  the  depreciation  reserve.  In  the  opinion  of  the  gen- 
eral auditor  the  company  has  not  been  sufficiently  liberal  in  setting 
up  a  depreciation  reserve  during  the  years  in  question.  If  these 
reserves  had  been  larger,  then,  of  course,  the  deficit  would  have 
been  considerably  greater.  In  the  years  1905  to  1916,  inclusive, 
the  bonded  indebtedness  increased  about  $36,000,000.  The  pro- 
ceeds derived  from  the  sale  of  these  bonds  were  largely  used  for 
various  capital  improvements.  The  general  auditor  testified  that 
the  company  has  endeavored  to  charge  to  its  capital  account  all 
items  that  properly  belong  therein,  and  that  these  charges  have 
been  made  as  required  by  law.  No  securities  have  been  issued  to 
cover  operating  expenses  and  charged  against  the  fixed  capital 
account.  The  respondent  introduced  in  evidence  as  its  exhibit 
No.  3  a  statement  showing  a  summary  of  earnings,  operating  ex- 
penses, and  fixed  charges  for  the  years  1905  to  1915,  inclusive,  as 
follows.  [The  statement  is  omitted,  the  results  being  sufficiently 
described  in  the  opinion.] 

This  statement,  while  combining  freight  and  passenger  opera- 
P.U.R.1917C. 
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tions,  8ho^^  the  tremendous  growth  of  the  passenger  business  as 
compared  with  the  freight  business.  Incidental  to  this  growth,  it 
is  also  noticeable  that  the  taxes  and  fixed  charges  have  increased 
very  materially.  For  the  period  covered  by  this  statement,  the 
corporation  purports  *o  show  a  deficit  of  $3,526,444  after  paying 
its  fixed  charges.  It  is  not  possible  to  determine  from  this  state- 
ment whether  or  not  the  great  increase  in  fixed  charges  is  occa- 
sioned by  the  passenger  or  freight  business,  but  for  all  of  that 
period  there  is  but  a  slight  increase  in  the  freight-train  mileage, 
while  the  increase  in  the  passenger-train  mileage  has  been  approxi- 
mately 50  per  cent.  From  this  we  may  fairly  assume  that  a  sub- 
stantial portion  of  the  increase  in  operating  expenses  and  fixed 
charges  is  due  to  passenger  operations,  and  it  is  probably  the  fact 
that  much  of  the  additional  capital  investment  was  required  in 
order  to  take  care  of  the  increasing  passenger  business. 

The  respondent  put  in  evidence  as  its  exhibit  No.  2  a  statement 
fihowing  the  revenue  derived  by  the  road  from  different  classes  of 
tickets,  of  which  the  following  is  a  copy: 

THE  LONG  ISLAND  RAILROAD  COMPANY. 

Statement  ShowiBg  Revenue  Derived  From  Sale  of  Different  Classea  of 

TickeU. 

—1915—  Schedule  B. 

Amount  %  of  Total. 

Oneway  $    784,099.60  9.7 

"      half    16,391.04  .2 

Total  one  way $    801,090.64  9.9 

Round  trip 2,242,162.31  27.6 

"      half 61,002.69  .6 

Total  round  trip   2,293,165.00  28.2 

Ten  trip   109,096.85  1.4 

Twenty  trip 91,148.65  .9 

Fifty         "         153,176.52  1.9 

ToUl         "        353,422.02  4.2 

•Commutation     1,934,063.67  23.7 

School    42,134.42  .6 

Total     1,966,198.09  24.2 

Clerical    19,000.76  .2 

Local  electric   436,832.35  6.4 

Mileage    1,225,430.00  15.1 

Race  track   116,061.50  1.4 

Misc.   Bpeciala    145,250.15  1.8 

Slate  hospital   60,009.80  .7 

Total  speciala 821,321.45  3.9 

Foreign  roada 11,871.61  .2 

Interline 3,563.97  .1 

N.  Y.  consolidated    101,444.74  1.3 

Parlor   car    65>282.40  .8 

Conductors'  collections 626,463.69  6.5 

ToUl    $8,124,086.72  100.0 

P.U.R.1917C.  65 
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It  will  be  noted  that  the  four  classes  of  tickets  which  bring 
in  the  largest  revenue  for  the  corporation  are  single  trip,  round 
trip,  commutation,  and  mileage.  The  balance  of  the  revenue  is 
derived  from  fares  collected  on  the  trains,  interline  tickets,  etc 
As  will  be  seen  from  this  exhibit,  and  as  has  been  hereinbefore 
stated,  the  rate  for  mileage-book  tickets  is  the  only  one  of  those 
mentioned  above  which  could,  perhaps,  reasonably  be  increased, 
because  the  rates  for  single  and  round-trip  tickets  seem  to  be  suf- 
ficiently high,  and  it  was  agreed  by  all  concerned  that  it  would 
not  be  advisable  or  desirable  to  attempt  to  increase  the  commuta- 
tion rates. 

The  following  is  exhibit  No,  1  introduced  on  behalf  of  the  com- 
pany, and  purports  to  show  the  earnings  and  expenses  per  passen- 
ger mile  for  the  years  1905  to  1915  inclusive.  [The  exhibit  is 
omitted,  the  matters  therein  being  sufficiently  described  in  the 
opinion.] 

These  figures  are  entitled  to  careful  consideration  for  the  rea- 
son that  they  show  that  the  earnings  per  mile  have  decreased 
steadily  from  1.604  cents  in  1905  to  1.318  cents  in  1*915.  During 
the  same  period  the  operating  costs  have  also  been  reduced  from 
1.694  cents  to  1.261  cents.  As  a  result  of  this  decreased  cost  iu 
operation,  the  passenger  earnings  for  the  year  1915  were  some- 
what in  excess  of  the  operating  expenses.  The  average  earnings 
for  the  eleven  years'  operations  were  1.3867  cents  per  mile,  and 
the  average  expenses  for  the  same  period  were  1.3771  cents.  This 
amounts  to  $44,300  for  the  period,  wbich  sum  represents  the  ex- 
cess of  earnings  from  passengers  over  operating  expenses.  This 
does  not  take  into  consideration  anything  for  taxes,  rents,  inter- 
est on  bonds,  and  other  fixed  charges.  Mr.  Rawson,  an  electrical 
engineer  and  one  of  the  witnesses  for  the  respondent,  testified 
that  for  the  year  1916  the  earnings  per  passenger  mile  were  1.363 
cents,  and  the  operating  expenses,  including  taxes,  were  1.18 
cents.*  These  figures  were  based  on  ten  months'  actual  operations, 
and  upon  the  assumption  that  the  earnings  and  expenses  for  Nov- 
ember and  December,  1916,  would  be  substantially  the  same  as 
for  the  same  months  in  the  year  1915.  These  figures  clearly  show 
that  the  corporation  is  not  earning  a  sufficient  amount  from  its 
passenger  business  to  pay  any  fair  return  thereon. 
P.U.R.1917C. 
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[4-6]  Counsel  for  the  railroad  company  endeavored  to  prove 
that  the  passenger  earnings  were  inadequate,  by  presenting  cer- 
tain figures  showing  the  amount  invested  by  the  company  in  its 
passenger  business,  based  on  formulas  used  in  the  Western  Eate 
Advance  Case,  35  Inters.  Com.  Rep.  497.  When  this  evidence 
was  offered,  there  was  a  sharp  controversy  over  the  question  as  to 
the  value  of  the  property  of  the  corporation  devoted  to  this  pas- 
senger service.  The  opposing  counsel  seriously  contended  that 
none  of  the  formulas  considered  in  the  Western  Rate  Advance 
Case  could  be  considered  in  this  proceeding,  because  the  Long  Is- 
land is  a  passenger  railroad  instead  of  a  freight  railroad.  We  do 
not  understand  that  the  controlling  factor  in  that  case  was  the 
volume  of  business  of  either  class.  It  is  not  necessary  to  deter- 
mine at  this  time  whether  the  formulas  in  that  case  apply  in  this 
one  in  every  particular,  but  we  think  we  can  consider  them  in 
their  application  to  this  proceeding,  without  doing  injustice  to 
any  of  the  parties. 

It  was  realized  by  all  of  the  interested  parties  that  it  woTild  be 
difficult,  if  not  impossible,  for  a  determination  to  be  reached  in 
this  case  within  any  reasonable  time  if  a  valuation  of  the  prop* 
erty  should  be  required.  In  our  opinion  it  is  not  necessary  to  do 
this  in  order  that  a  proper  decision  may  be  reached  here,  as  we 
shall  endeavor  to  demonstrate. 

The  books  of  the  corporation  show  an  investment  in  road  and 
equipment  up  to  the  end  of  the  year  1915  aggregating  $72,528,- 
677.  For  the  purpose  of  showing  what  proportion  of  the  cost  of 
road  and  equipment  should  properly  be  applied  to  the  passenger 
service,  several  different  methods  were  employed.  The  result  is 
set  forth  in  exhibit  No.  5,  which  speaks  for  itself,  and  is  here  set 
forth  in  full. 

At  the  time  this  exhibit  was  received  in  evidence,  counsel  ob- 
jected upon  the  ground  that  the  company  showed  a  profit  in  its 
passenger  service  sufficient  to  pay  a  dividend  on  the  stock  from 
1908  to  the  present  time.  However,  this  does  not  prove  that  the 
corporation  is  obtaining  a  fair  return  from  its  passenger  business. 
The  fact  that  there  is  a  sum  left  over  after  paying  the  bare  operat- 
ing expenses  does  not  prove  that  this  money  is  available  for  the 
payment  of  dividends  on  the  capital  stock ;  on  the  contrary,  dur- 
ing these  years  this  money  has  not  been  available  at  any  time  for 
P.U.R.1917C. 
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^e  payment  of  dividends  on  the  stock,  but  it  has  been  necessary 
to  use  it  towards  paying  the  fixed  charges  of  the  corporation. 

Referring  now  to  exhibit  No.  5,  we  find  that  in  method  No.  1, 
in  which  the  same  formula  was  used  as  that  in  the  Western  Bate 
Advance  Case,  supra,  the  value  of  the  property  devoted  to  passen- 
ger purposes  was  $55,411,909  or  76.4  per  cent.  In  method  No.  2, 
pursuant  to  which  the  division  of  property  between  passenger  and 
freight  service  was  based  on  the  cost  of  maintenance  of  way  and 
structures  which  was  the  method  employed  by  this  Commission 
in  the  New  York  Central  Rate  Case  in  1916,  the  value  of  the  prop- 
erty invested  in  the  passenger  service  was  found  to  be  $63,535,- 
121  or  87.6  per  cent.  Under  method  No.  3,  the  direct  charges  ap- 
plicable to  passenger  and  f  rright  service  were  used,  and  to  these 
amounts  were  added  the  common  expenses  based  on  the  percent- 
ages used  in  method  No.  1.  On  this  basis  the  investmcait  for 
passenger  purposes  was  found  to  be  $51,141,549.  Under  method 
No.  1  the  same  plan  was  pursued  excepting  that  the  percentages 
used  in  allocating  the  expenses  common  to  both  classes  of  service 
were  those  used  in  method  No.  2.  The  passenger  investment 
using  this  formula  was  foimd  to  be  $55,540,881. 

Taking  the  average  of  all  four  methods,  we  find  that  the  value 
of  the  property  devoted  to  passenger  business  as  of  December  31, 
1915,  was  $56,407,385  or  77.8  per  c^t,  and  to  freight  service, 
$16,121,292  or  22.2  per  cent  For  the  purposes  of  this  case  we 
may  properly  assume  that  the  company  has  invested  in  its  road 
and  equipment  the  sum  of  $72,528,677.  It  is  a  matter  of  record 
before  the  Commission  that  the  company  expended  for  additions 
and  betterments  the  sum  of  $27,946,652  between  June  30,  1907, 
and  June  30,  1915.  Taking  the  average  per  cent  referred  to  in 
exhibit  No.  5,  namely,  77.8  pw  cent,  and  we  find  that  the  propor- 
tion of  the  improvements  alone  which  may  properly  be  assumed  to 
be  employed  in  the  passenger  SOTvioe  aggregates  $21,742,495.  A 
return  on  this  sum  of  only*6  per  cent  to  provide  for  a  return  on 
the  investment,  surplus,  and  contingencies  would  amount  to  $1,- 
304,549.  At  no  time  during  the  years  1905  to  1915,  inclusive, 
did  the  corporation  earn  this  amount  on  its  passenger  business 
over  and  above  its  operating  expenses.  We  believe  we  can  from  this 
showing  assume  vidthout  fear  of  contradiction  that  the  corpora- 
tion is  failing  to  earn  affair  return  on  its  passenger  business,  and 
P.U.R,1917C. 
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therefore  an  increase  in  rates  such  as  it  now  seeks  is  justified.  If 
we  should  take  the  figures  which  the  corporation  claims  represents 
its  investment  in  the  passenger  service,  viz.,  $56,407,385,  as 
determined  by  averaging  the  four  methods  hereinbefore  referred 
to,  we  can  see  that  it  would  be  necessary  for  the  company  to  earn 
$3,384,433  annually  to  pay  a  return  of  6  per  cent  on  that  amount 
That  would  not  provide  anything  for  surplus  or  contingencies,  or 
for  an  additional  depreciation  reserve,  if  the  same  was  found  ^o 
be  justified.  No  one  will  assume  to  claim  that  the  corporation  is 
earning  any  such  return  on  its  investment,  because  it  is  directly 
contrary  to  the  facts. 

[7]  There  was  a  claim  made  in  one  of  the  briefs  filed  by  coun- 
sel that  a  2-cent  rate  is  profitable  to  the  railroad  because  the  com- 
pany took  in  on  its  mileage-book  traffic  about  3  mills  per  mile  in 
excess  of  its  operating  expenses,  including  taxes,  rents,  and  fixed 
charges  for  the  year  1915,  and  about  4  mills  per  mile  in  1916. 
As  an  abstract  proposition  this  argument  may  perhaps  be  sound, 
but  it  does  not  follow  that  it  is  correct  when  the  passenger  opera- 
tions of  the  road  are  taken  as  a  whole.  The  operating  expenses 
and  fixed  charges  which  counsel  makes  use  of  are  those  which  per- 
tain to  the  entire  passenger  operations  of  the  road,  not  the  ex- 
penses incurred  alone  for  passengers  using  mileage  books.  But  he 
says,  nevertheless,  that  inasmuch  as  the  per  mile  revenue  from  the 
sale  of  mileage  books  exceeds  the  expenses  per  passenger  per  mile 
for  the  entire  business,  that  there  is  a  profit  on  the  mileage-book 
passengers.  The  way  the  expenses  per  passenger  per  mile  have 
been  determined  is  by  applying  all  expenses  against  the  total  pas- 
sengers carried.  That  being  the  case,  it  is  seen  that  the  expense 
per  passenger  is  determined  entirely  by  the  volume  of  traffic,  and 
that  the  greater  the  number  of  passengers  carried,  whether  com- 
mutation or  any  other  class,  the  less  the  expense  is  per  mile,  and 
vice  versa.  In  other  words,  the  mileage-book  passenger  cannot  be 
distinguished  from  any  other  passenger  so  far  as  the  operating  ex- 
penses are  concerned ;  so  far  as  the  revenue  is  concerned,  it  can  be 
determined  what  is  derived  from  the  sale  of  mileage  books,  but  in 
ascertaining  whether  or  not  the  passenger  business  as  a  whole  is 
a  paying  proposition,  there  must  be  charged  against  the  total  pas- 
senger revenue  the  entire  expense  incurred  in  conducting  the  busi- 
ness, and  it  is  impossible  to  segregate  one  item  of  passenger  rev- 
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enne  and  say  that  the  passengers  who  furnish  that  revenue  are 
carried  at  a  profit  because  the  expenses  of  the  system  as  a  whole 
are  less  per  passenger  per  mile  than  this  particular  class  of  pas- 
sengers pay  per  mile  for  their  transportation.  The  same  counsel 
stated  that  in  his  opinion  commutation  rates  ought  not  to  be  in- 
creased, notwithstanding  he  conceded  that  this  class  of  passen- 
gers was  being  carried  at  a  loss.  In  this  respect  we  think  his 
views  represent  those  of  probably  the  greater  portion  of  the  pa- 
trons of  the  Long  Island  Eailroad  Company ;  in  fact,  he  says  in 
his  brief  that  it  costs  twice  as  much  to  carry  the  commutation  pas- 
senger as  the  company  receives  for  the  service  rendered.  Supple- 
menting what  we  have  said  with  regard  to  the  profits  on  mileage 
passengers,  it  will  be  realized  without  any  extended  argument  that 
a  substantial  reduction  in  the  number  of  passengers,  whether  com- 
mutation or  any  other  class,  means  a  substantial  increase  in  the 
expenses  per  mile  per  passenger,  assuming  of  course  the  same 
amount  of  equipment  is  required  to  handle  the  business,  so  that 
it  might  well  be  under  certain  conditions  that  it  would  cost  the 
road  even  more  per  mile  to  carry  its  commutation  passengers  than 
at  present.  We  have  gone  into  this  point  of  counsel  relative  to 
the  mileage  rate  at  some  length,  as  it  is  our  opinion  that  it  does 
not  follow  as  a  matter  of  course  that  there  is  a  profit  in  selling 
mileage  at  2  cents  per  mile  merely  because  the  total  operating  ex- 
penses of  the  road  per  passenger  mile  including  fixed  charges  are 
less  than  this  amount. 

[8]  It  was  argued  with  much  earnestness  that  persons  who  buy 
mileage  books  presumably  ride  oftener  and  should  be  given  a  bet- 
ter rate  than  persons  who  travel  less  frequently.  The  fact  is  that 
most  people  buy  mileage  not  because  they  travel  more  frequently, 
but  because  they  can  save  money  by  so  doing.  If  this  assump- 
tion is  correct,  then  it  is  clearly  not  a  benefit  conferred  upon  the 
railroad  to  have  people  buy  mileage  books  at  a  rate  much  lower 
than  the  regular  single-trip  rate. 

[9]  Just  what  the  purpose  of  the  law  was  in  requiring  the  rail- 
road to  provide  mileage  books,  it  is  not  necessary  to  discuss  at  this 
time.  Suffice  it  to  say  that  perhaps  the  reasons  which  existed  at 
the  time  the  statute  was  enacted  do  not  exist  to-day,  but  as  to  this 
we  express  no  opinion.  At  any  rate  the  courts  have  decided  that, 
notwithstanding  the  statute^  the  Commission  has  the  power  to  in- 
P.UJt.l917C. 
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crease  mileage-book  rates  if  in  its  opinion  such  rates  should  be  in- 
creased, 80  that  the  question  which  we  are  now  to  determine  is 
not  what  the  intention  was  originally,  but  what  should  be  tiie 
practice  at  the  present  time  so  far  as  mileage-book  rates  on  the 
Long  Island  Railroad  are  concerned.  People  ex  rel.  Ulster  &  D* 
R.  Co.  V.  Public  Service  Commission,  218  N.  Y.  648,  112  N.  E. 
1071. 

It  is  the  view  of  the  Commission  that  so  long  as  the  statute 
remains  in  force  relative  to  mileage  books,  there  should  be  some 
distinction  between  the  rates  charged  for  these  books  and  those 
charged  for  single  and  round-trip  tickets,  where  these  rates  are  in 
excess  of  the  rates  charged  for  mileage  bodes.  It  is  apparent  that 
the  railroad  company  is  entitled  to  an  increase  in  its  passenger 
revenue.  We  believe  from  what  appears  in  the  record  in  this  case 
that  the  company  can  properly  make  an  increase  in  its  mileage- 
book  rates.  However,  we  do  not  at  this  time  think  that  this  rate 
should  be  in  excess  of  2^  cents  per  mile,  as  this  will  enable  a  dis- 
tinction to  be  made  between  this  class  of  ticket  and  other  tickets 
used  on  the  road.  In  reaching  this  conclusion  we  have  taken  in- 
to consideration  the  fact  that  other  railroads  out  of  New  York 
have  apparently  considered  that  a  rate  of  2  J  cents  per  mile  is  rea- 
sonable for  mileage-book  tickets,  and  that  there  should  be  some 
distinction  between  them  and  other  classes  of  tickets.  For  the 
reasons  herein  set  forth,  theref we,  we  have  decided  that  the  Long 
Island  Railroad  Company  should  be  permitted  to  increase  its 
mileage-book  rates  to  2  J  cents  per  mile,  the  same  to  take  effect  as 
of  April  1,  1917,  and  an  order  permitting  this  will  be  entered 
forthwith. 

All  concur. 


OKLAHOMA  CORPORATION  COMMISSION. 

RE  GRAND  RIVER  GAS  COMPANY. 

[Cause  No.  2605;  Order  No.  1166.] 

Commissions  ^  Powers '^  Relief  from  franchise  oJ}ligations, 

1.  The  Oklahoma  Commission  is  reluctant  to  permit  any  public 
utility  to  escape  from  the  obligation  of  its  franchise. 
P.U.R.1917C. 
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Service  ^  Jurisdiction  of  CatMnission  ^  To  compel  aervice  without  re- 
tum. 

2.  The  Oklahoma  Commission  is  without  authority  to  require  any 
utility  to  render  service  without  a  proper  return,  solely  because  of  its 
implied  obligation  to  furnish  service. 

Service  ^Juri9€Uctien.  of    Commission  ^  AlHindonmetU  ^  Failure    of 
natural  gas  supply, 

3.  The  Oklahoma  Commission  has  jurisdiction  to  entertain  an  ap- 
plication by  a  natural  gas  company  for  permission  to  abandon  its 
plant. 

Service  ~^  Abandonment  ~^  Natural  gas  ^Conditions  ^Refund  to  con- 
sumers. 

4.  The  Oklahoma  Commission  refused  to  grant  the  application  of 
a  natural  gas  company  to  abandon  its  plant  because  of  the  failure  of 
the  supply  of  gas,  except  on  condition  that  within  thirty  days  the  com- 
pany would  refimd  to  the  consumers  the  money  expended  in  procur- 
ing piping,  fixtiures,  etc.,  for  using  the  gas. 

Commissions  ^  Potvers  ^  Streets  ^  Hemoval  of  pipes. 

6.  The  Oklahoma  Commission  will  not,  upon  authorizing  a  natural 
gas  company  to  abandon  its  plant,  authorize  it  to  enter  into  or  upon 
the  streets  of  a  municipality  for  the  purpose  of  digging  up,  dismantling, 
and  taking  away  its  plant;  since  any  conflict  arising  over  the  matter 
of  dismantling  the  plant  should  be  referred  to  some  other  tribunal. 

[November  8,  1916.] 

Application  by  the  Grand  River  Gas  Company  for  permission 
to  discontinue  operation  at  Locust  Grove;  no  final  order  was 
made,  but  Commission  stated  that  if  within  thirty  days  the  com- 
pany would  refund  to  consumers  the  amount  expended  in  useless 
piping  and  in  purchase  of  useless  gas  fixtures,  etc.,  the  order  ap- 
plied for  would  be  granted. 

By  the  Commission:  The  applicant,  the  Grand  River  Gas 
Company,  filed  herein  its  application  for  permission  to  discon- 
tinue operations  at  Locust  Grove,  which,  omitting  the  formal 
parts,  is  as  follows: 

"The  Grand  River  Gas  Company,  your  petitioner  herein,  comes 
now  before  your  Honorable  Board,  and  alleges: 

"First:  That  it  is  a  public  utility,  widiin  the  meaning  of  the 
laws  of  the  state  of  Oklahoma,  and  is  a  dcHnestic  corporation. 
That  it  is  engaged  in  the  business  of  supplying  natural  gas  to  its 
patrons  and  consumers  in  various  towns  in  eastern  Oklahoma, 
and  has  since  November  1,  1915,  up  to  about  July  10,  1916,  sup- 
plied natural  gas  to  its  consumers  in  the  town  of  Locust  Grove, 

Mayes  county,  Oklahoma. 
P.U.R.1917C. 
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^'Second:  .That  at  the  time  of  the  installation  of  its  gas  plant 
in  the  town  of  Locust  Grove,  Majes  county,  Oklahoma,  your  pe- 
titioner had  discovered,  near  Locust  Grove,  natural  gas  in  com- 
mercial and  paying  quantities,  and  had  conserved  in  said  district 
about  5,000,000  cubic  feet  of  gas  per  day,  which  said  supply  of 
natural  gas  was  adequate  to  supply  all  of  its  patrons  in  said  town. 
That  believing  that  it  bad  a  jsufficient  supply  of  natural  gas  in 
said  district,  your  petitioner  herein  installed  in  said  town  its  serv- 
ice mains,  distributing  stations,  and  regulator  stations,  together 
with  such  additional  miscellaneous  equipment  as  is  necessary  and 
proper  for  the  manipulation  of  a  gas  plant,  to  the  expense  of 
$22,478.16, 

"Third:  That  about  the  1st  day  of  February,  1916,  your  pe- 
titioner discovered  that  its  supply  of  natural  gas  in  Locust  Grove 
was  becoming  exhausted.  That  the  wells  from  which  said  gas  was 
produced  were  beginning  to  weaken  in  gas  pressure,  and  that  at 
said  date  it  began  operations  in  said  field  to  discover  and  pro- 
duce an  additional  supply  of  natural  gas  for  said  town.  That  in 
its  endeavors  to  increase  the  supply  of  natural  gas  in  said  district, 
your  petitioner  has  caused  seven  wells  to  be  drilled  in  said  dis- 
trict, all  of  w^hich  are  nonproductive  of  natural  gas.  That  your 
petitioner  has  used  bona  fide  effort  to  discover  and  produce  nat- 
ural gas  in  said  district,  but  has  wholly  failed  to  do  so,  and  your 
petitioner  alleges  that  said  district  within  any  reasonable  distance 
from  said  town  of  Locust  Grove,  is  wholly  nonproductive  of  gas 
strata. 

"Fourth :  Your  petitioner  further  shows  unto  this  Honorable 
Board  that  in  the  installation  of  the  above  plant,  it  has  expended 
the  sum  of  $22,478.16;  that  in  its  endeavors  to  produce  natural 
gas  in  said  district,  it  has  expended  the  sum  of  $4,000,  making 
a  total  of  $26,478.16  expended  in  its  Locust  Grove  plant 

"Fifth :  Your  petitioner  would  further  show  unto  this  Honor- 
able Board  that  the  nearest  point  to  said  town  of  Locust  Grove  at 
which  your  petitioner  can  secure  natural  gas  adequate  to  meet  the 
requirements  of  its  patrons  in  said  town,  is  Ghoteau,  Oklahoma, 
a  distance  of  6  miles  from  its  pipe  line  at  Ghoteau  to  a  point  con- 
tiguous to  its  line  in  the  Locust  Grove  district.  That  it  will  re- 
quire the  outlay  of  at  least  $19,000  to  lay  a  pipe  line  from  said 
town  of  Ghoteau  to  its  line  in  the  Locust  Grove  field. 
PU.R.1917C. 
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^Sixih:  Your  petitioner  alleges  that  in  the  town  of  Locust 
Grove,  Oklahoma,  there  are  eighty-five  possible  consumers  of  nat- 
ural gas,  and  that  at  no  time  during  the  period  in  which  your  pe- 
titioner has  operated  in  said  town  has  its  consumers  numbered 
greater  than  sixty-fiva  That  the  income  derived  frc«n  said  invest- 
ment in  Locust  Grove,  Oklahoma,  for  the  period  commencing  Xo- 
vember  1, 1915,  and  ending  about  July  10,  1916,  was  $1,800.81, 
from  which  said  amount  operating  expenses,  maintenance,  interest, 
and  taxes  on  said  investment  are  not  deducted,  but  which  amount 
to  the  total  sura  of  $1,925.78.  That  said  plant  cannot  be  operated 
by  your  petitioner  at  the  present  schedule  of  prices  for  natural  gas, 
which  is  30  cents  per  thousand  cubic  feet,  except  at  a  total  loss  to 
your  petitioner.  That  a  raise  in  the  rate  for  natural  gas  in  said 
town,  in  order  to  return  to  your  petitioner  any  revenue  whatever, 
would  be  so  great  as  to  be  prohibitive,  and  its  patrons  and  con- 
sumers in  said  town  would  be  justified  in  refusing  to  pay  said 
rate.  That  if  your  petitioner  be  required  to  lay  its  pipe  line  from 
Choteau  and  connect  the  same  with  its  line  in  the  district  near 
Locust  Grove,  that  an  additional  outlay  of  $19,000  will  be  neces- 
sary, which  will  increase  the  investment  of  your  petitioner  from 
$26,478.16  to  $45,478.16.  And  in  order  that  your  petitioner 
may  meet  its  expenses  and  taxes,  interest  and  costs  of  mainte- 
nance, that  it  will  be  necessary  to  raise  the  schedule  of  rates  for 
natural  gas  in  Locust  Grove  to  an  extent  that  would  be  prohibi- 
tive, and  your  petitioner  would  not  be  able  to  seciure  consumers  of 
natural  gas  in  said  town. 

"Seventh :  Your  petitioner  alleges  that  there  are  in  said  town 
at  this  time  thirty-three  consumers  of  natural  gas,  and  that  its 
supply  of  natural  gas  in  said  town  is  inadequate  to  furnish  a  suf- 
ficient supply  of  gas  to  said  consumers ;  and  that  your  petitioner 
verily  believes  that  it  would  be  beneficial  to  the  patrons  and  con- 
sumers of  natural  gas  in  Locust  Grove  that  it  be  allowed  to  dis- 
continue service  in  said  town  at  this  time,  in  order  that  said  pa- 
trons and  consumers  may  be  given  ample  time  within  which  to 
prepare  for  their  supply  of  fuel  for  the  oncoming  winter  months. 

"Eighth:  That  the  abandoning  of  said  plant  and  its  discon- 
tinuance of  operations  in  said  district  will  not,  in  any  manner,  en- 
hance or  depreciate  the  value  of  property  in  said  district,  for  the 

reason  that  your  petitioner  cannot,  within  any  reasonable  degree 
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of  expense,  supply  said  town  with  natural  gas,  and,  if  compelled 
80  to  do  by  order  of  this  Honorable  Board,  your  petitioner  would 
be  operating  said  plant  at  an  annual  loss  of  approximately  20 
per  cent  per  annum. 

"Ninth :  Your  petitioner  would  further  show  unto  this  Honor- 
able Board  that  it  has  caused  notice  of  the  filing  of  this  petition  to 
be  served  on  its  patrons  in  said  town  of  Locust  Grove.  That*  in 
addition  to  such  service,  it  has  caused  a  copy  of  this  petition,  to- 
gether with  a  copy  of  its  notice  to  consumers  to  be  served  on  the 
mayor  and  town  clerk  of  the  incorporated  town  of  Locust  Grove, 
Mayes  county,  Oklahoma,  the  original  of  which  said  notice  is 
herewith  submitted  to  your  Honorable  Board,  and  which  said  no- 
tice has  been  served  more  than  twenty  days  from  the  date  set  for 
the  hearing  of  this  petition. 

"Wherefore,  the  premises  considered,  the  Grand  River  Gas 
Company,  a  corporation,  prays  that  this  petition  be  filed  and  a 
time  appointed  for  the  hearing  of  the  same.  That  after  a  full 
hearing  hereon,  your  petitioner  be  authorized  by  order  of  this 
Honorable  Board  to  abandon  its  gas  plant  at  Locust  Grove, 
Mayes  county,  Oklahoma,  and  to  discontinue  service  of  natural 
gas  to  its  patrons  in  said  town,  and  that  it  be  authorized  to  re- 
move its  gas  mains,  pipe  lines,  service  lines,  regulator  stations, 
and  all  other  equipment  belonging  to  it  in  said  town  of  Locust 
Grove,  Mayes  coimty,  Oklahoma." 

A  copy  of  said  application  was  served  on  the  authorities  of  the 
municipality,  namely,  Locust  Grove,  and  thereafter  the  matter 
came  on  for  hearing;  the  applicant  being  present  by  Edgar  An- 
derson, its  attorney,  and  said  municipality  being  present  by  J.  H. 
Langley,  its  counsel,  and  testimony  was  heard  and  considered. 

The  Commission  finds  that  the  Grand  River  Gas  Company  is  a 
public  utility  doing  business  in  the  state  of  Oklahoma,  and  that  it 
has  a  gas  plant  at  Locust  Grove,  Mayes  county,  Oklahoma ;  that 
said  plant  was  installed  and  for  a  while  operated  under  a  franchise 
granted  by  said  municipality  on  December  18,  1914,  which  fran- 
chise was  duly  approved  by  popular  vote  of  the  qualified  electors 
of  said  municipality.  The  franchise  consists  of  thirteen  sections. 
Section  1  deals  with  definitions.  Section  2  is  as  follow:  "For 
and  during  the  term  of  twenty-one  years  from  and  after  the  ap- 
proval of  this  franchise  by  the  vote  of  the  electors  of  this  town,  as 
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hereinafter  mentioned  and  provided,  the  said  grantee  is  hereby 
empowered  and  given  authority  to  create,  construct,  maintain,  and 
operate  a  system  of  works  in  said  town  as  now  existing  and  as  may 
hereinafter  be  extended,  for  the  purpose  of  distributing  and  sell- 
ing to  said  town  and  to  the  public  generally,  natural  gas,  and  for 
such  purposes  said  grantee  shall  have  the  right  to  enter  upon  and 
lay  its  mains  and  pipes  through  and  in  the  streets,  avenues,  alleys, 
and  public  places  of  said  town;  provided,  however,  that  said 
grantee  shall  in  all  cases  save  the  to^vn  harmless  by  reason  thereof,, 
and  shall  restore  all  said  streets,  avenues,  alleys,  and  public  places 
to  their  original  condition  as  speedily  as  possible  at  the  expense  of 
such  said  grantee."  Section  3  deals  with  prices  to  be  charged  for 
service  (which,  under  the  Constitution  and  laws  of  this  state,  are 
subject  to  alteration  by.  the  Corporation  Commission)  ;  §  4  fixes 
the  time  for  the  payment  of  bills  for  service  rendered ;  §  5  refers 
to  meter  deposit;  §  6  refers  to  the  assignability  of  the  franchise; 
§  7  gives  the  city  the  option  of  purchasing  the  property  of  the 
company  at  the  expiration  of  the  franchise;  §  8  extends  for  a 
period  of  four  years  the  term  of  the  franchise  in  the  event  of  a 
negative  exercise  of  the  option  contained  in  §  7 ;  §  9  provides  for 
ratification  of  the  franchise  by  a  vote  of  the  majority  of  the  quali- 
fied electors  of  the  municipality ;  §  10  contains  a  provision  calling 
the  election  referred  to  in  §  9 ;  §  11  provides  for  the  acceptance  of 
the  franchise  by  the  company  by  the  filing  of  a  written  instru- 
ment with  the  clerk  of  the  municipality;  §  12  provides  that  the 
franchise  shall  be  eflfective  upon  the  filing  of  the  acceptance  as 
provided  for  in  §.11;  §  13  repeals  all  ordinances  in  conflict  with 
the  franchise  under  consideration. 

[1]  The  Commission,  without  having  naade  an  exhaustive 
study  of  authorities,  feels  that  those  assuming  obligations  under 
franchises,  although  said  obligations  are  under  the  supervision 
and  regulation  of  the  Corporation  Commission  and  to  some  ex- 
tent subject  to  alteration  thereby,  ought  not  to  be  held  to  be  in  a 
position  essentially  different  from  others  assuming  obligations 
which  they  promise  to  fulfil.  If  the  franchise  under  considera- 
tion, by  the  provisions  thereof,  boimd  the  company  to  render  serv- 
ice for  any  period  whatsoever,  the  Commission  would  be  very 
reluctant  under  any  circumstances  whatsoever  to  permit  the  com- 
pany to  escape  any  of  its  obligations  under  the  same ;  but  a  care- 
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ful  review  of  the  franchise  does  not  reveal  any  obligation  as- 
sumed upon  the  part  of  the  grantee  except  the  implied  obligation 
to  operate  under  the  law  without  discrimination  or  extortion,  and 
to  render  competent  service  upon  adequate  remuneration* 

There  is  very  little  conflict  of  testimony  in  this  case,  and  the 
facts  established  are  not  essentially  different  from  the  review 
thereof  made  by  the  engineer  of  the  Commission  in  his  analysis  of 
the  situation  and  conditions  under  consideration,  which  is  in  part 
as  follows: 

The  record  shows  that  the  Grand  River  Gas  Company  installed 
a  gas-distributing  system  in  Locust  Grove  for  the  purpose  of  dis- 
tributing natural  gas  under  the  franchise  granted  by  the  people 
of  Locust  Grove  at  an  election  held  January  25,  1915 ;  said  fran- 
chise became  effective  February  15,  1915. 

The  company's  auditor  claims  that  they  have  expended  $24,- 
035.51  for  the  distributing  system  and  the  line  out  to  the  wells. 
Since  the  hearing  of  the  case,  the  Grand  River  Gas  Company 
claims  to  have  sold  the  field  line,  consisting  of  3:1  miles  of  4-inch 
pipe,  to  the  Federal  Union  Trust  Company,  this  sale  to  have 
been  effected  June  1,  1916.  Copy  of  said  bill  of  sale  was  filed 
with  the  Commission  the  21st  day  of  September  to  correct  the 
record.  The  bill  of  sale  does  not  show  the  amount  received  for 
the  3  J  miles  of  pipe.  If  we  use  the  price  the  4-inch  pipe  was  sell- 
ing for  in  1915,  that  is,  24  cents  per  foot,  plus  6  cents  per  foot  for 
couplings,  and  use  Adams's  labor  cost  of  15  cents  per  foot,  we  have 
a  cost  of  45  cents  per  foot  for  4-inch  pipe  in  place.  Figuring  the 
3i  miles  of  pipe  at  45  cents  per  foot, — that  is,  17,160,  feet — 
would  be  $7,722,  which  amount  should  be  deducted  from  the  cost 
of  the  Locust  Grove  plant, — that  is,  $7,722  from  $24,035.51 
leaves  the  cost  of  the  present  plant  $16,313.51,  which  I  think  is  a 
fair  estimate  on  the  cost  of  this  property.  Gas  was  taken  from 
wells  known  as  the  Jones  and  De  Moss  wells.  The  gas  was  found 
in  these  wells  at  about  235  feet  in  a  brown  shale,  and  water  was 
found  in  the  same  shale,  according  to  statement  of  witnesses,  and 
the  wells  had  a  very  short  life,  as  they  were  soon  drowned  out. 

A  person  at  all  familiar  with  the  gas  business  would  not  have 

tried  to  give  gas  ser\'ice  from  wells  as  shallow  as  the  De  Moss 

and  Jones  wells,  nor  would  they  have  tried  to  give  gas  service 
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from  gas  found  in  a  shale.  This  gas,  according  to  the  history  of 
the  gas  wells  in  Oklahoma,  has  never  been  found  in  commercial 
quantities  in  anything  other  than  sand. 

After  the  company  found  the  Jones  and  De  Moss  wells  were  not 
going  to  last,  they  spent  $4,000  drilling  some  five  or  six  wells  to 
test  out  this  field.  They  did  this  drilling  against  the  advice  of 
Thomas,  a  geologist  whom  they  had  in  their  employ.  He  ad- 
vised them  that  this  money  would  be  better  spent  in  extending  a 
gas  line  to  tap  the  pipe  line  between  Choteau  and  Pryor.  Mr. 
Thomas  testified  that  from  all  indications  gas  in  paying  quanti- 
ties could  not  be  found  in  the  Locust  Grove  field,  as  he  had  made 
a  survey  of  some  35,000  acres;  that  in  his  judgment  the  only 
available  gas  for  supplying  Locust  Grove  would  be  from  the 
pipe  line  bringing  the  gas  from  the  Wagoner  field  to  Choteau 
and  Pryor.  This  would  necessitate  the  building  of  some  6  miles 
of  line.  Mr.  Adams,  superintendent  of  the  Grand  River  Gas 
Company,  made  an  estimate  as  to  the  cost  of  this  line,  figuring 
4-inch  pipe  at  40  cents  per  foot,  couplings  at  6  cents  per  foot^ 
labor  15  cents  per  foot,  making  a  cost  of  61  cents  per  foot  for  4- 
inch  pipe.  Sixty-one  cents  per  foot  for  6  miles  or  31,680  feet 
of  4-inch  pipe  would  be  $19,324.80.  To  this  was  added  the  cost 
of  crossing  the  Grand  River,  which  Mr.  Adams  estimated  to  be 
from  $600  to  $1,000.  This  would  make  the  estimated  total  cost 
of  this  6  miles  of  line  $20,124.80.  Mr.  Adams  also  testified, 
using  a  flat  rate  of  57  cents  per  foot,  for  4-inch  pipe  in  place. 
li  we  use  that  figure  we  get  $18,057.60  plus  cost  of  crossing 
the  river,  $800,  which  would  make  the  cost  of  this  pipe  line  $18,- 
S57.60.  I  would  not  use  a  less  figure  for  4-inch  pipe  on  this 
estimate  than  that  used  by  Mr.  Adams,  as  the  Oklahoma  Gas  & 
Electric  Company  paid  39  cents  per  foot  for  the  last  four  cars 
of  4-inch  pipe  they  bought,  which  have  just  been  delivered. 

Mr.  Adams  testified  that  the  minimum  pressure  on  the  pipe 

Jine  extending  from  Choteau  to  Pryor  last  winter  was  20  pounds. 

Using  this  minimum  pressure,  we  find  that  a  3-inch  pipe  will 

furnish  175,000  cubic  feet  of  gas  per  day  that  can  be  used  at 

Locust  Grove,  delivered  to  the  regulators  at  5-pound  pressure. 

This  amount  of  gas  would  be  sufficient  to  supply  Locust  Grove ; 

ior  some  time  to  come,  basing  this  on  the  quantity  of  gas  used^ 

December,  1916,  which  was  1,350,000  cubic  feet  * 
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The  price  of  3-iiich  pipe  f,  o.  b.  Locust  Grove  was  quoted  me 
by  Crane  &  Company  of  28  cents  per  foot  for  screw  pipe,  plus- 
15  cents  per  foot  for  labor.  Thia  would  give  us  a  unit  cost  of 
43  cents  per  foot  for  3-inch  pipe  in  place.  That  would  make 
the  6  miles  or  31,680  feet  cost  $13,622.40,  plus  the  cost  of  river 
crossing  $800,  a  total  cost  of  3-inch  line  $14,422.40.  I  believe 
the  3-inch  pipe  would  be  large  enough  for  this  service.  We  now 
have  a  cost  of  the  distributing  system  $16,313.51 ;  cost  of  4-inch 
pipe  line  $18,857.60,  making  a  total  cost  on  tbis  basis  $35,171. 11^ 

If  3-inch  pipe  were  used  in  this  pipe  line,  we  get  the  following 
results : 

Investment  in  distributing  system $16,313.51 

Cost  of  3-inch  pipe  line 14,422.40* 


Total  investment  to  give  gas  service  to  Locust  Grove $30,735.91 

The  following  is  the  result  of  operating  the  gas  plant  in  Locust 
Grove  for  seven  months  as  reported  to  the  Commission  by  its 
monthly  report  of  revenues  and  expenses: 

Result  of  Operation  of  the  Grand  River  Gas  Company,  Locust  Grove,  fron* 
November,  1915,  to  May,  1916. 


Nov.  1915  . 

Dec.  1915  . 

Jan.  1916  . 

Feb.  1916  . 

Mch.  1916  . 

Apr.  1916  . 

May  1916  . 


Total 


Revenueft. 

Ezpenses 

and 

Taxes. 

171.81 
382.00 
346.18 
394.35 
273.91 
133.28 
71.91 

167.23 
274.52 
38.20 
38.78 
46.04 
65.81 1 
32.76 

1,773.43 

663.34: 

Net 
Income. 


4.58 
107.48 
307.98 
355.57 
227.87 
67.47 
39.15 


1,110.10 


No.  of 
Con- 
sumers. 


Cost  of 
Gas. 


60 ,         37.50 

65  No  Rep. 

63 ,  "      " 

64  "      « 

63 '  "      " 

56;  "      « 

44  "     " 


Av.  59 . 


37.50 


Cubic  Feet 
Sold. 


763,000 
1,350,000- 
1,215,000 
1,935,000 
1,132,000 
714,000 
236,000' 


7,345,000 


The  report  as  to  the  month  of  June,  1916,  shows  a  loss  of 
$640.17.     .     .     . 

Considering  the  cost  of  the  plant  at  the  very  lowest  figure  of 
$30,000;  interest  at  6  per  cent  would  be  $1,800  a  year;  deprecia- 
tion at  5  per  cent  would  be  $1,500  per  year,  making  a  total  of 
$3,300  a  year  the  company  should  have  after  operating  expenses 
^nd  taxes  are  paid.  I  do  not  believe  that  the  gross  revenues- 
would  reach  $3,000  per  annum ;  while  the  cost  of  gas,  operating 
expenses,  and  taxes  would  be  at  least  50  per  cent  of  the  grosa 
revenue. 
P.U.R.1917C. 


Digitized  by 


Google 


RE  GRAND  RIVER  GAS  CO,  1041 

The  operating  expenses  for  the  seven  months  shown,  according 
to  said  reports,  were  37.4  per  cent  of  the  gross  revenue.  While 
the  operating  expense  for  the  months  of  November  and  December 
may  seem  to  be  high,  it  would  be  impossible  to  operate  a  gas 
property  for  the  amount  charged  for  the  other  five  months.  On 
the  reports  to  the  Commission,  the  gas  company  fails  to  show  any 
cost  of  gas  except  $37.50. 

The  following  is  summary  of  the  cost  of  property,  revenues, 
and  expenses,  the  revenues  being  estimated  on  basis  of  100  con- 
sumers and  65  consumers: 

Estimated  cost  of  Locust  Grove  plant $16,313.51 

Estimated  cost  of  gas  pipe  line  4"  pipe  18,857.60 

Total   estimated    cost    $35,171.11 

Estimated  cost  of  Locust  Grove  plant $16,313.51 

Estimated  cost  of  gas  pipe  line  Z''  pipe  14,422.40 

Total  estimated  cost $30,735.91 

Gross  revenue  with  100  consumers  at  $35  each  per  annum $  3,500.00 

Estimated  operating  expense — 37%    1,205.00 

Xet  income  , $  2,205.00 

$2,205  is  7%  plus  on  $30,735.91. 

With  65  consumers  at  $35  each  per  annum $  2,275.00 

Operating  expenses  and  taxes  37% 841.75 

Net  income  $  1,433.25 

$1,433.25  is  4.66%  on  $30,735.91. 

It  is  to  be  observed  that  in  said  analysis  the  engineer  has  taken 
into  consideration  not  only  the  testimony  in  the  case,  but  also 
the  reports  filed  by  the  company,  and  in  these  reports  it  appears 
that  the  cost  of  operation  during  the  months  considered  was  37 
per  cent  of  the  gross  income.  The  testimony  indicates  that, 
when  the  company  was  unable  to  produce  sufficient  gas  from  its 
own  wells,  it  obtained  gas  from  other  wells;  that  some  contro- 
versy arose  between  the  well  owners  and  the  company,  and  a 
part  of  the  gas  thus  obtained  was  not  paid  for,  and  perhaps  for 
said  reason  was  not  reported  as  an  item  of  the  operating  ex- 
penses. 

Locust  Grove  is  a  small  town,  and  the  gas  plant  under  con- 
sideration is  a  small  plant.  The  testimony  in  this  case  and  the 
reports  of  the  company  do  not  indicate  that  the  company  or  its 
managers  are  experts  in  the  gas-mining  or  gas-furnishing  busi- 
ness.    Under  the  circumstances  the  Commission  has  seen  fit  to 

refer  to  the  last  reports  of  companies  operating  other  small 
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plants,  to  ascertain  the  ratio  of  operating  expense  to  the  gross 
revenue;  and  we  find  that  in  Oilton  the  operating  expense  is 
106  per  cent  of  the  gross  revenue;  that  in  Beggs  the  operating 
expense  is  59  per  cent  of  the  gross  revenue;  that  in  Bristow  the 
operating  expense  is  70  per  cent  of  the  gross  revenue;  that  in 
Mounds  the  operating  expense  is  122  per  cent  of  the  gross  reve- 
nue; that  in  Chelsea  the  operating  expense  is  75  per  cent  of  the 
gross  revenue;  that  in  Dustin  the  operating  expense  is  43  per 
cent  of  the  gross  revenue ;  that  in  Delaware  the  operating  expense 
is  77  per  cent  of  the  gross  revenue;  that  in  Hominy  the  operating 
expense  is  77  per  cent  of  the  gross  revenue;  that  in  Skiatook  the 
operating  expense  is  81  per  cent  of  the  gross  revenue;  that  in 
Cleveland,  Oklahoma,  the  operating  expense  is  91  per  cent  of  the 
gross  revenue. 

The  result  obtained  by  adding  the  total  expense  of  operating 
the  plants  at  the  aforesaid  places  and  comparing  that  with  the 
total  gross  revenue  as  said  items  appear  in  the  reports  referred 
to  shows  that  the  total  operating  expense  is  approximately  80 
per  cent  of  the  total  gross  revenue  received. 

The  location  of  the  gas  plant  in  Locust  Grove  was  not  a  pros- 
perous venture,  .and  perhaps  was  not  given  the  best  attention  or 
management,  and  for  said  reason  the  operating  expenses  seem  to 
have  been  unusually  low.  The  Commission  is  of  the  opinion  that 
there  is  no  gas  obtainable  from  natural  resources  in  the  vicinity 
of  Locust  Grove,  and  that  the  expense  that  would  be  incident 
upon  obtaining  gas  from  pipe  lines  or  other  sources  farther  away 
would  be  out  of  proportion  to  the  possible  returns,  and  that  it 
would  be  unreasonable  to  require  the  company  to  drill  other  wells 
near  Locust  Grove,  or  to  attempt  to  connect  with  the  pipe  line 
which  supplies  Pryor  Creek  and  Choteau.  That  pipe  line  at  the 
present  time  is  obtaining  its  supply  of  gas  from  what  has  been 
referred  to  as  the  Wagoner  field,  and  the  records  of  this  Commis- 
sion indicate  that  at  various  times  the  supply  furnished  Pryor 
and  Choteau  has  not  been  satisfactory. 

The  Commission,  in  so  acting  as  to  necessitate  the  expenditure 
of  money  in  large  (juantities,  must  as  a  matter  of  justice  and 
equity  take  into  consideration  the  fact  that,  while  it  has  the  au- 
thority to  order  public  utilities  to  keep  themselves  in  readiness 
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to  serve  the  public,  it  cannot  require  the  public  to  furnish  patron- 
age. 

[2]  The  Commission  is  without  authority  to  require  any 
utility,  solely  under  its  implied  obligation  to  furnish  service,  to 
do  so  without  a  proper  return. 

In  speaking  of  the  obligation  of  the  company  to  furnish  serv- 
ice, it  must  be  remembered  that  this  is  a  legal  obligation  as  dis- 
tinguished from  any  express  undertaking  upon  the  part  of  the 
grantee  in  the  franchise.  The  franchise  gives  the  grantee  the 
right  to  establish  a  gas  plant  at  Locust  Grove,  but  nowhere  in 
the  franchise  is  the  grantee  expressly  bound  to  operate  for  any 
length  of  time.  As  heretofore  intimated,  if  the  people  of  Locust 
Grove  had  seen  fit  to  bind  the  grantee  by  express  contract  to 
render  service,  this  Commission  would  not  undertake  to  relieve 
the  grantee  from  rendering  such  service.  The  question  before 
the  Commission  now  is  whether  or  not  it  can  enforce  service 
when  the  same,  upon  the  facts  involved,  does  not  appear  to  be 
remunerative,  which,  as  said  elsewhere,  would  be  the  next  step 
upon  the  denial  of  the  application. 

In  this  case,  considering  the  past  patronage  and  prospective 
patronage,  and  the  cost  of  the  plant  involved,  and  the  cost  of  a 
pipe  line  to  connect  said  plant  with  the  nearest  gas  supply,  the 
Commission  is  of  the  opinion  that,  in  order  to  make  anj'thing 
above  proper  operating  expenses,  the  price  of  gas  would  have  to 
be  necessarily  raised  to  a  figure  which  the  people  of  Locust 
Grove  would  be  reluctant  to  pay,  and  that  therefore  it  would  be 
useless  expenditure  of  money  to  connect  the  Locust  Grove  plant 
with  the  Pryor-Choteau  pipe  lina 

There  is  no  assurance  that,  before  the  extra  cost  of  building 
a  connection  between  Locust  Grove  and  the  Pryor-Choteau  line 
could  be  recouped,  that  this  source  of  supply  would  not  fail. 

The  above  observations  are  made  for  the  reason  that  the  only 
alternative  upon  denying  the  application  under  consideration 
would  be  to  order  further  improvements  and  the  restoration  of 
service. 

[3]  The  jurisdiction  of  this  Commission  over  gas  companies 
in  the  state  is  conferred  by  law  as  found  in  chapter  93,  Session 
Laws  1913. 

The  title  of  the  act  purports  to  give  the  Commission  general 
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supervision  over  the  rates,  charges,  services,  and  practices  of 
certain  utilities,  including  gas  plants,  and  §  2  of  the  act  is  in 
part  as  follows:  "The  Commission  shall  have  general  super- 
vision over  all  public  utilities  with  power  to  fix  and  establish 
rates  and  to  prescribe  rules,  requirements,  and  r^ulations,  affect- 
ing their  services,  operation,  and  the  management  and  conduct 
of  their  business.  .  .  ."  While  §  3  continues  as  follows: 
"In  addition  to  the  powers  enumerated,  specified,  mentioned  or 
indicated  in  this  act,  the  Commission  shall  have  all  additional 
implied  and  incidental  powers  which  may  be  proper  and  neces- 
sary to*  carry  out,  perform  and  execute  all  powers  herein  enumer- 
aieci*      •      •      • 

The  application  in  these  proceedings  is  the  first  one  of  the 
kind  to  be  entertained  by  the  Commission  under  the  statute  re- 
ferred to,  but  the  Commission  and  supreme  court  of  this  state 
have  passed  upon  matters  somewhat  similar,  and  likewise  have 
the  commissions  and  courts  of  other  states.  The  expressions 
from  these  sources,  so  far  as  we  have  reviewed  them,  are  sub- 
stantially as  follows: 

Oklahoma.— In  Western  U.  Teleg.  Co.  v.  State,  31  Okla.  415, 
121  Pac.  1069,  the  supreme  court  held  that  rule  No.  8  of  order 
No.  149,  requiring  that  a  telegraph  office  should  not  be  discon- 
tinued and  abolished  without  first  obtaining  the  consent  of  the 
Commission,  but,  upon  application  duly  filed,  should  be  modi- 
fied so  as  to  merely  require  a  notice  to  the  Commission  of  the 
proposed  discontinuance  to  the  end  that  the  best  interests  of  all 
concerned  might  be  subserved. 

In  the  case  of  Niles  v.  Canadian  Valley  Farmers  Teleph.  Co. 
cause  1826,  order  750,  the  Commission,  having  found  that  the 
exchange  at  Banner  was  operating  at  a  loss  to  the  company,  per- 
mitted the  same  to  be  removed. 

In  Atchison,  T.  &  S.  F.  E.  Co.  v.  State,  23  Okla.  231,  100 
Pac.  16,  18  Ann.  Cas.  102,  the  court  said:  "Whilst  it  is  true 
that  public  service  corporations  may  be  required  to  render  rea- 
sonable service  for  the  public,  yet  that  does  not  mean  that  the 
public  must  have  service  regardless  of  whether  or  not  same  may 
be  at  a  loss  to  the  public  service  corporation." 

Kansas. — The  supreme  court  of  Kansas  held  in  State  ex  rel. 
Caster  v.  Kansas  Postal-Teleg.  Cable  Co.  96  Kan.  298,  P.tJ.R. 
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1915E,  222,  150  Pac.  544,  that  the  Public  Utilities  Commission 
had  the  power  to  determine  whether  a  tefegraph  station  should 
be  abandoned,  and  further  held  such  power  to  be  a  valid  exercise 
of  governmental  supervision. 

Cdlifomia. — The  California  Commission  (C.  L.  9,  P.  1-6, 
1912)  held  that  a  public  utility  should  not  withdraw  from  the 
field  being  served  without  the  consent  of  the  Commission,  and 
it  granted  permission  to  the  V.  &  N.  R.  Co.  to  discontinue  the 
operation  of  its  road  because  the  road  did  not  yield  sufficient 
income  to  pay  operating  expenses. 

In  Re  Monterey  &  D.  M.  Heights  R.  Co.  Application  No. 
1528,  Decision  Xo.  2278,  the  Commission  authorized  the  railroad 
company  to  abandon  the  operation  of  a  line  of  28.6  miles  in 
length,  it  appearing  that  its  operation  was  not  warranted  by  its 
patronage  present  or  prospective. 

In  Re  San  Bernardino  R.  Co.  Decisicm  2991,  Application  No. 
1527,  permission  was  given  the  railroad  company  to  abandon  a 
narrow  gauge  railroad  running  between  San  Bernardino  and 
Redlands/ 

New  York. — The  Public  Service  Commission  of  the  Second 
District  of  New  York  held,  in  the  case  of  North  Tonawanda  v. 
Niagara  Light,  Heat,  &  P.  Co.  P.U.R.1915B,  73,  that  a  natural 
gas  company  \iith  a  total  well  capacity  of  70,000  cubic  feet  per 
day  should  be  justified  in  discontinuing  service  in  towns  requir- 
ing from  400,000  to  500,000  cubic  feet  per  day,  in  order  to 
serve  a  smaller  territory  which  it  could  adequately  serve. 

Iow(L — The  Commission  held  in  Smith  v.  Atlantic  Southern 
R.  Co.  P.U.R.1915F,  125,  that  the  railroad  might  be  permitted 
to  abandon  a  part  of  its  railroad  which  was  being  operated  at  a 
loss,  the  continuation  of  which  would  embarrass  the  operation 
and  continued  existence  of  the  entire  line. 

Illhwis. — The  Commission  in  Ex  parte  Central  lUinois  Pub- 
lic Service  Co.  P.U.R.1916B,  920,  held: 

1.  That  the  Conmiission  has  authority  to  permit  a  utility  to 
discontinue  service. 

2.  A  utility  may  be  permitted  to  discontinue  beating  service 
where  it  appears  that  it  is  operated  at  a  substantial  loss  under 
reasonable  rates,  and  that  an  increase  in  rates  will  be  prohibit 
tive. 

P.U.R.1917C. 


Digitized  by 


Google 


1046  OKLAHOMA  CORPORATION  CX)MMISSION. 

Louisiana. — The  Commission,  in  Re  Tremont  &  G.  R,  Ca 
P.XJ.R.1915A,  457,  granted  an  application  to  the  railway  com- 
pany to  remove  its  rails  on  a  branch  line  where  there  was  little 
or  no  business,  and  where  the  track  was  in  an  unsafe  condition. 

The  law  prescribing  the  jurisdiction  of  the  ccHumissions  of 
various  states  differs  somewhat,  but  it  is  thought  that  the  statute 
heretofore  quoted  is  sufficient  to  give  this  Commission  jurisdic- 
tion to  entertain  the  application  under  consideration* 

The  applicant  prays  that  it  be  permitted  to  abandon  service 
at  Locust  Grove  and  to  dismantle  its  plant  thereat.  The  testi- 
mony shows  that  the  service  was  abandoned  several  months  ago. 

The  testimony  shows  (and  such  is  always  the  case,  as  a  mat- 
ter of  course)  that  the  people  of  Locust  Grove  have  spent  jcon- 
siderable  money  in  fixing  their,  premises  so  as  to  use  gas.  These 
expenditures,  upon  abandonment  of  service,  become  useless.  The 
testimony  further  shows  that  when  the  franchise  was  obtained 
the  parties  negotiating  the  same  for  the  applicant  were  very 
profuse  in  their  promises  of  service,  and  only  by  promising 
much  were  able  to  obtain  the  franchise  which  resulted  in  the 
expenditure  on  the  part  of  the  people  necessary  to  equip  their 
premises  for  the  use  of  gas.  The  Commission  is  of  the  opinion 
that,  as  a  matter  of  justice  between  all  parties  concerned,  the 
company,  upon  abandonment  of  service,  should  make  up  to  their 
patrons  the  losses  involved  in  piping  their  premises  and  buying 
useless  gas  fixtures,  stoves,  etc 

[4]  The  Commission  will  not  make  a  final  order  at  this  time, 
but  if  within  thirty  days  from  date  the  company  will  refund 
to  the  people  of  Locust  Grove  the  money  they  have  expended  in 
useless  piping  and  in  the  purchase  of  useless  gas  fixtures,  fumi-  . 
ture,  etc.,  then  this  Commission  will  enter  an  order  permitting 
the  company  to  abandon  service,  but  otherwise,  upon  failure  to 
recompense  its  patrons  aforesaid,  the  Commission  will  order 
restoration  of  service  under  its  order  ISo.  1028,  issued  March  11, 
1916,  which  is  in  part  as  follows:  "It  is  therefore  considered, 
ordered,  and  adjudged  that  each  and  every  corporation,  associa- 
tion, company,  individual,  their  trustees,  lessees,  or  receivers, 
successors  or  assigns  (more  particularly  described  above,  §  1, 
chapter  93,  Sess.  Laws  1913),  supplying  natural  gas  for  do- 
mestic consumption,  or  for  the  conveyance  of  gas  by  pipe  Kne^ 
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for  the  production,  transmission,  delivery,  or  furnishing  of  heat 
or  light  with  gas,  or  in  any  way,  directly  or  indirectly,  supply- 
ing natural  or  artificial  gas  for  domestic  consumption,  is  hereby 
required  to  so  construct  and  equip  and  maintain  its  pipe  lines, 
mains,  and  distributing  systems  as  to  be  able  at  all  times  to  fur- 
nish an  adequate  supply  of  gas  for  domestic  consumption,  and 
is  hereby  ordered  to  furnish  and  supply  at  all  times  an  adequate 
amount  of  gas  of  the  proper  quality  for  heating,  cooking,  and 
lighting,  for  domestic  consumption.'^ 

[6]  The  plant  under  consideration  was  established  at  Locust 
Grove  under  the  franchise  involved,  giving  the  grantee  the  right 
to  use  the  streets,  alleys,  avenues,  etc.,  for  such  purpose,  and 
not  under  any  law  of  the  state  creating  an  implied  obligation 
independent  of  the  contract  embodied  in  the  franchise,  and  in 
addition  thereto  the  municipality  of  Locust  Grove,  or  its  proper 
authorities,  has  jurisdiction  over  its  streets  and  alleys.  This 
Commission  would  not  undertake  to  authorize  anyone  to  enter 
upon  the  streets,  alleys,  and  avenues  of  a  municipality  to  con- 
struct a  plant,  and  would  not  authorize  anyone  to  enter  into  or 
upon  the  same  for  the  purpose  of  digging  up,  dismantling,  and 
taking  away  a  plant.  If  conflict  should  arise  over  the  matter  of 
dismantling  the  plant,  this  may  be  referred  to  some  other  tri- 
bimal. 

Done  in  the  regular  order  of  business  at  Oklahoma  City,  Okla- 
homa, on  this  the  3d  day  of  November,  1916. 

Corporation  Commission  of  Oklahoma,  Geo.  A.  Henshaw,  W. 
D,  Humphrey,  Commissioners. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

HARRY  S.  CRAXIMER 

V. 

SINKING  SPRING  WATER  COMPANY. 

[Complaint  Docket  No.  1057.] 

Boies  —  Water  —  Frontage  charge. 

A  water  company  cannot  charge  front-foot  rates  for  abutting  prop- 
erty before  permitting  an  attachment  to  be  made  with  its  street  mains, 
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on  the  theory  that  this  is  a  part  of  the  price  of  the  water  supply;  and. 
it  is  immaterial  that  such  a  charge  is  customary  and  that  the  laying 
of  water  pipe  in  front  of  property  enhances  its  market  value. 

[January  3,  1917.] 

Complaint  alleging  an  ill^;al  charge  of  50  cents  a  foot  for 
the  frontage  of  complainant's  lot  as  a  condition  precedent  to 
obtaining  water  service;  sustained  and  reparation  in  the  sum  of 
$40  ordered;  rule  providing  for  such  charge  ordered  rescinded. 

Alcorn,  Commissioner:  The  complainant,  Harry  S.  Craum- 
er,  alleges  that  the  respondent,  the  Sinking  Spring  Water  Com- 
pany, refused  to  permit  him  to  make  an  attachment  to  its  main 
until  he  had  paid  the  sum  of  $43,  being  50  cents  a  foot  for  the 
frontage  of  his  lot,  which  was  80  feet,  and  $3  for  the  ferrule 
connection.  On  May  8,  1916,  the  complainant  paid  the  said 
sum  of  $43  under  protest  in  order  to  obtain  a  supply  of  water. 
He  alleges  that  this  charge  is  illegal,  unjust,  and  unreasonable, 
and  claims  from  the  respondent  a  return  of  the  said  sum. 

The  respondent  in  its  answer  admits  the  allegations  of  the 
complainant,  except  that  it  denies  that  the  charge  of  50  cents  a 
foot  is  for  the  80  feet  of  service  pipe,  or  that  it  was  for  the  pur- 
pose of  paying  "the  cost  of  laying  its  water  pipes  against  his 
(complainant's)  property."  The  answer  does  not  state  for  what 
the  charge  of  50  cents  a  foot  is  made,  but  simply  avers  that  the 
charge  is  entirely  equitable,  and  not  contrary  to  law. 

The  complainant  is  the  owner  of  four  lots  of  ground  situate 
on  Reading  boulevard,  in  the  borough  of  Wyomissing,  Berks 
county,  Pennsylvania,  having  together  a  frontage  of  80  feet. 
The  respondent  is  a  corporation  authorized  to  supply  the  inhabi- 
tants of  said  borough  with  water,  and  is  in  the  exercise  of  its 
franchise.  A  6-inch  pipe  belonging  to  the  said  respondent  has 
been  laid  in  the  said  Eeading  boulevard.  The  complainant 
erected  on  his  said  lots  a  dwelling  house,  and  applied  to  the  re- 
spondent for  permission  to  connect  with  the  main  in  the  street 
Before  the  permission  was  granted  he  was  required  to  pay  $40, 
being  50  cents  a  foot,  and  $3  for  the  ferrule.  The  rules  and 
regulations  filed  by  the  water  company  require  the  payment  of 
50  cents  per  lineal  foot  of  the  actual  frontage  of  the  premises 
before  any  attachment  can  be  made  with  the  street  mains.     The 

tariff  as  filed  provides  as  follows:    "In  addition  to  the  fixture 
P.U.R.1917C. 

Digitized  by 


Google 


CRAUMEB  T.  6INKIKQ  8PKING  WATER  COMPAmT.  1049 

rates  a  chai^  of  5  cents  per  front  foot  of  lot  is  added;  this  latter 
charge  can  be  commuted  at  the  rate  of  50  cents  per  front  foot." 
This  latter  provision  is  practically  the  same  as  that  above  re- 
ferred to  in  the  rules  and  r^olations.  The  complainant  at  the 
hearing  waived  his  claim  for  the  $3  for  the  ferrule,  thereby  re- 
ducing the  amount  which  he  claims  to  $40,  being  the  charge  per 
frontage. 

The  question  before  the  Commission  is  whether  the  water 
company  has  the  right  to  charge  50  cents  per  front  foot  before 
an  attachment  can  be  made  with  the  mains  in  the  street 

The  water  company  is  authorized  by  law  to  supply  water,  to 
lay  pipes,  etc.  In  order  to  exercise  its  franchise  and  to  perform 
its  public  functions,  it  is  necessary  to  lay  pipes.  These  pipes 
are  a  part  of  its  facilities  and  a  very  important  part  of  its  equip- 
ment Without  them  it  could  not  operate.  Such  facilities  should 
be  provided  at  the  expense  of  the  water  company,  and  should 
not  be  charged  to  the  consumer.  It  does  not  help  any  to  call  the 
claim  a  service  charge,  as  there  is  no  relation  between  the  service 
rendered  and  the  frontage  of  the  lot  upon  which  the  house  or 
building  may  be  erected. 

The  cost  of  the  water  pipe  will  form  a  very  important  element 
in  the  valuation  of  die  water  company's  property,  and  upon 
which  cost  it  is  entitled  to  have  a  proper  return.  The  cost  of 
the  water  pipe  should  be  considered  in  fixing  the  amount  of  the 
return  which  should  be  obtained  from  the  consumers  for  furnish- 
ing water. 

This  question  was  determined  in  Sinking  Spring  Water  Co. 
V.  Wyomissing,  4  Berks  Coimty  Law  Journal,  77-197.  The 
plaintiff  in  that  case  is  the  present  respondent,  and  the  court 
there  held  that  the  charge  of  50  cents  per  front  foot  was  invalid, 
and  refused  to  allow  the  water  company  to  recover  it  The  argu- 
ments now  presented  by  the  respondent  were  the  same  as  urged 
upon  the  court  in  that  case.  It  may  be,  as  stated  by  the  respond- 
ent, that  it  is  the  universal  custom  of  all  suburban  water  com- 
panies to  make  a  charge  of  50  cents  a  foot  front  before  permitting 
connection  with  the  mains,  but  Judge  Endlich's  remarks  as  to 
that  argument  in  the  case  just  cited  may  be  adopted.  He  said : 
**That  fact  only  proves  that,  for  the  purpose  of  enjoying  the  ordi- 
nary conveniences  of  life,  the  public  in  general  is  disposed  to 
submit  patiently  even  to  illegal  exactions  in  respect  to  them.'' 
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Including  in  the  charge  for  the  water  either  by  meter  or  flat 
rate  the  cost  of  the  mains^  may  produce  inequality  in  cost  to  the 
consumers,  but  it  would  be  more  uniform  than  to  charge  the  con- 
sumer for  the  cost  of  the  pipe  according  to  the  frontage.  As  was 
said  in  Kieker  v.  Lancaster,  7  Pa.  Super;  Ct.  149-158,  absolute 
uniformity  or  equality  in  the  cost  of  water  to  consumers  cannot 
reasonably  be  required  or  attained ;  and  a  charge  according  to  a 
fixed  schedule  of  rates,  on  the  basis  of  measurement,  is  the  near- 
est practicable  approach  to  such  uniformity  and  equality. 

Undoubtedly  the  laying  of  water  pipe  in  front  of  a  property 
enhances  its  market  value,  but  a  private  water  company  has  no 
right  to  make  any  charge  on  that  accoimt.  This  water  pipe  was 
laid  some  years  ago,  and  if  the  complainant  purchased  the  prop- 
erty since  the  pipe  was  laid  he  paid  for  the  improvement  in  the 
purchase  price.  A  municipality,  a  branch  of  the  government,  is 
authorized  by  law  to  make  such  assessments  because  of  the  local 
benefit  to  the  property,  but  a  private  water  company  has  no  such 
right. 

In  the  case  above  referred  to,  upon  the  exceptions  to  the  ruling 
of  the  court,  the  water  company  endeavored,  as  it  does  now,  to 
justify  the  charge  "as  a  part  of  the  price  of  the  water  supply," 
and  not  a  charge  for  the  cost  of  laying  the  pipe.  The  court  would 
not  accept  that  view,  and  held  that  it  was  a  frontage  charge  for 
the  cost  of  the  pipe.  That  it  is  exacted  before  any  permit  is 
given  to  connect  with  the  main,  and  is  based  upon  the  frontage, 
we  conclude  that  it  is  intended  as  a  charge  for  the  cost  of  laying 
the  pipe.     Such  a  charge  is  unreasonable  and  invalid. 

We  are  of  opinion  that  the  claimant  is  entitled  to  recover  from 
the  respondent  the  said  sum  of  $40,  witJi  interest,  from  May  8, 
1916 ;  and  we  now  order  that  the  said  respondent  pay  to  the  said 
claimant  the  said  sum  of  $40,  with  interest  at  6  per  cent  from 
May  8,  1916,  and  that  the  said  respondent  be  required  to  amend 
its  rules,  rates,  and  .regulations  by  rescinding  that  portion  of 
rule  2  as  filed  with  the  Commission,  which  requires  a  payment 
of  60  cents  per  lineal  foot  of  the  actual  frontage  of  the  premises 
before  an  attachment  can  be  made  with  the  street  main,  and  by 
striking  out  that  portion  of  the  rates  which  provides :  ^*In  addi- 
tion to  the  fixture  rates,  a  diarge  of  5  cents  per  front  foot  of  lot 
is  added.  This  latter  charge  can  be  commuted  at  the  rate  of  50 
cents  per  front  foot" 
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Crossings. 

a.  Establisliment  and  construction  of  grade  crossings. 

b.  Establishment  and  maintenance  of  crossings  generally. 

c.  Elimination  of  grade  crossings. 

d.  Protection  at  crossings. 
c.  Farm  crossings. 

a.  Establishment  and  construction  of  grade  crossings. 

Arizona,— Re  Mohave  County,  Docket  No.  369,  Oct.  24,  1916, 
order  granting  permission  to  cross  at  grade  with  the  highway  the 
right  of  way  and  tracks  of  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  at  Topoek. 

Be  Mohave  County,  Docket  No.  375,  Dec.  15,  1916,  order  grant- 
ing permis^ion  to  cross  with  the  highway  at  grade  the  right  of  way 
and  tracks  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company 
at  Fourth  street,  in  Kingman. 

Re  Mohave  County,  Docket  No.  374,  Dec.  15,  1916,  order  grant- 
ing permission  to  cross  at  grade  with  a  highway  the  right  of  way  and 
tracks  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  at 
Second  street,  in  Kingman. 

California. — Re  Tulare  County,  Decision  No.  3753,  Application 
Nos.  2462-2465,  2469,  2471,  Oct.  4,  1916,  order  granting  permission 
to  construct  six  specified  crossings  at  grade  across  the  tracks  of  the 
Southern  Pacific  Company  in  various  sections  of  Tulare  county,  on 
the  condition  that  two  existing  crossings  be  permanently  closed  to 
traffic ;  pcnnission  to  construct  an  additional  crossing  was  denied,  it 
appearing  that  traffic  is  conveniently  served  by  existing  crossing. 

Re  Contra  Costa  County,  Decision  No.  3789,  Application  Nos. 
2474,  2480,  2481,  Oct.  16,  1916,  order  granting  permiision  to  con- 
struct a  public  highway  at  grade  across  the  tracks  of  the  Southern 
Pacific  Company,  Oakland,  Antioch  &  Eastern  Railway  Company 
and  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  at  Bay 
Point,  provided  that  two  of  this  company's  crossings  be  permanently 
closed  to  public  traffic;  trains  of  the  Oakland,  Antioch  &  Eastern 
Hallway  to  move  over  crossing  at  a  speed  not  to  exceed  ten  miles  per 
hour ;  an  automatic  flagman  should  be  installed  at  the  tracks  of  the 
Santa  Fe  Railway  and  the  Southern  Pacific  Company  to  furnish  an 
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automatic  flagman  for  protection  of  its  tracks  at  the  expense  of  the 
county. 

Re  Colusa  County,  Decision  No.  3788,  Application  No.  2545, 
Oct.  16,  1916,  order  granting  permission  to  construct  a  public  road 
at  grade  across  the  tracks  of  the  Southern  Pacific  Company  in  Colusa 
county.  Commission  reserring  the  right  to  order  the  installation  of 
an  automatic  flagman  at  this  crossing  or  the  crossing  immediately 
south,  as  its  inspection  six  months,  from  this  date  may  determine. 

Re  Pacific  Fruit  Exp.  Co.  Decision  No.  3818,  Application  No. 
2452,  Oct.  24, 1916,  order  granting  permission  to  construct  nine  spur 
tracks  at  grade  across  Mount  Vernon  avenue  in  Colton. 

Re  San  Joaquin  County,  Decision  No.  3827,  Application  No. 
2389,  Oct.  30,  1916,  order  granting  permission  to  San  Joaquin 
county  to  construct  a  public  highway  crossing  at  grade  over  tracks 
of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  at  a  point 
where  the  center  line  of  the  north  and  south  road  through  the  Alice 
D.  Jones  track  would,  if  produced,  intersect  the  southerly  line  of 
said  railway  company's  right  of  way. 

Re  Minkler  Southern  R.  Co.  Decision  No.  3865,  Application  No. 
2609,  Nov.  9,  1916,  order  granting  permission  to  construct  tracks  at 
grade  across  tracks  of  Visalia  Electric  Railroad  Company  in  Tulare 
county,  it  appearing  that  traffic  on  both  lines  will  be  extremely  light 
and  that  trains  will  come  to  a  full  stop  and  proceed  over  crossing 
under  full  control. 

Re  Stanislaus  County,  Decision  No.  3897,  Application  No.  2344, 
Nov.  25,  1916,  order  granting  permission  to  construct  a  crossing  at 
grade  across  the  tracks  of  the  Santa  Fe  Railway  Company  near  the 
town  of  Denair,  provided  that  an  automatic  flagman  be  installed  and 
certain  trees  obscuring  the  view  of  approaching  trains  from  the  road- 
way be  removed. 

Re  Oakland,  Decision  No.  3917,  Application  No.  2573,  Dec.  6, 
1916,  order  granting  permission  to  city  of  Oakland  to  construct  Chap- 
man street  at  grade  across  tracks  of  Central  Pacific  Railway  Com- 
pany between  Fruitvale  avenue  and  Lancaster  street,  in  said  city  of 
Oakland,  with  the  condition  that  the  public  highway  crossing  exist- 
ing at  Boehraer  street  shall  be  closed  and  abandoned  as  a  public 
highway  crossing. 

Re  Los  Angeles  &  S.  L.  R.  Co.  Decision  No.  3921,  Application 
No.  2614,  Dec.  11,  1916,  order  granting  permission  to  construct  an 
extension  of  railroad  from  Pico  to  Whittier,  crossing  five  streets  at 
separated  grades  and  nine  at  grade,  with  a  grade  crossing  over  the 
Pacific  Electric  Railway  Company  in  city  of  Whittier. 

Re  Kern  County,  Decision  No.  4028,  Application  No.  2347,  Jan. 
18,  1917,  order  granting  permission  to  county  of  Kern  to  omstruct 
at  its  own  exp^ise  a  road  crossing  at  grade  across  tracks  of  Southern 
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Pacific  Company,  provided  two  private  crossings  in  the  immediate 
ricinity  are  closed  to  traffic. 

Contra  Costa  County  v.  Oakland,  A.  &  E.  R.  Co.  Decision  No. 
4059,  Case  No.  1018,  Jan.  26,  1917,  order  granting  permission  to 
close  Jonah  Hill  road  and,  in  lieu  thereof,  to  open  at  grade  across 
tracks  of  Oakland,  Antioch  &  Eastern  Railway  a  road  crossing  a  short 
distance  southerly. 

Re  San  Joaquin  County,  Decision  No.  4092,  Application  No.  2731, 
Eeb.  8,  1917,  order  granting  permission  to  construct  a  crossing  at 
grade  across  tracks  of  Southern  Pacific  Company,  providing  a  con- 
necting road  running  along  easterly  side  of  railroad  company's  tracks 
is  constructed  in  order  to  divert  considerable  traffic  which  otherwise 
would  use  proposed  crossing. 

Re  Fresno  County,  Decision  No.  4115,  Application  No.  2678,  Feb. 
19,  1917,  order  granting  permission  to  construct  a  crossing  at  grade 
across  the  tracks  of  the  Southern  Pacific  Company  near  the  town  of 
Hemdon,  providing  such  crossing  be  constructed  at  right  angles. 

In  Re  El  Centro,  Decision  No.  4122,  Application  No.  2694,  Feb. 
21,  1917,  a  city  was  denied  the  right  to  extend  a  street  at  grade 
through  the  yards  of  a  railroad  where  the  improvement  of  adjacent 
cross  streets  and  the  streets  leading  to  other  crossings  would  to  a 
large  extent  eliminate  the  inconvenience  caused  by  the  want  of  a 
crossing  which  if  constructed  would  be  extremely  dangerous  and 
would  cause  considerable  interference  to  the  track  facilities  of  the 
railroad. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  Decision  No.  4189,  Application 
No.  2754,  Maifeh  19,  1917,  order  granting  permission  to  construct  a 
spur  track  at  grade  along  14th  street  in  the  city  of  Upland. 

Re  Los  Angeles  County,  Decision  No.  4204,  Application  No.  2737^ 
March  27,  1917,  order  granting  permission  to  construct  a  crossing  at 
grade  across  the  track  of  the  Pacific  Electric  Railway  Company  on 
Broadway  between  116th  and  117th  streets  in  the  county  of  Los 
Angeles. 

Connecticut — ^Re  Central  New  England  R.  Co.  Docket  No.  911, 
June  22,  1916,  order  abolishing  grade  crossing  at  Depot  street,  New 
Hartford,  and  directing  construction  of  a  new  highway  from  Depot 
street  along  the  railroad  right  of  way  to  the  grade  crossing  at  Central 
avenue.  On  October  30, 1916,  an  order  authorized  the  building  of  a 
sidewalk  upon  northeasterly  side  of  highway  and  other  minor  modi- 
fications shown  on  plan  filed  with  Commission. 

Re  Bridgeport,  Docket  No.  2121,  Oct.  27,  1916,  order  authorizing 
the  Coulter  and  McKenzie  Machine  Company  to  lay  and  construct 
at  grade  a  commercial  or  industrial  sidetrack  for  switching  purposes 
Only,  upon  and  across  Seaview  avenue  in  Bridgeport. 

Re  Central  New  England  R.  Co.  Docket  No.  2155,  Jan.  5,  1917, 
order  approving  proposed  alteration  of  portion  of  highway  in  town 
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of  Bloomfield,  known  as  Woodland  avenne,  at  the  crossing  at  gmde 
of  said  Woodland  avenue  with  the  tracks  of  the  Central  New  Eng- 
land Railway  Company  and  the  Hartford  &  Connecticut  Western 
Railroad  Company. 

Re  New  York,  N.  H.  &  H.  R.  Co.  Docket  No.  2086,  Jan.  22, 1917, 
order  directing  railroad  company  to  make  an  alteration  in  the  cross- 
ing of  High  street  in  the  town  of  Portland,  at  grade  witti  the  tracks 
of  the  New  York,  New  Haven  &  Hartford  Railroad  Company,  and 
to  relocate  said  crossing  of  High  street  included  between  the  south- 
easterly line  of  Marlborough  street  and  the  northerly  line  of  Air 
Line  avenue. 

Re  Bridgeport,  Docket  No.  1983,  Jan.  31,  1917,  order  authorizing 
the  Standard  Manufacturing  Company,  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  or  either,  to  lay  and  construct  at  grade 
a  commercial  or  industrial  sidetrack  to  be  used  for  switching  pur- 
poses only,  upon  and  across  Housatonic  avenue  and  North  Washing- 
ton avenue  in  the  city  of  Bridgeport. 

Re  Bridgeport,  Docket  No.  2120,  Feb.  15,  1917,  approval  of  con- 
struction, maintenance  and  operation  of  commercial  or  industrial 
sidetrack  across  Water  street  in  the  city  of  Bridgeport,  for  the  use 
of  Hunter  and  Havens. 

Re  Ansonia,  Docket  No.  2262,  Feb.  21,  1917,  order  approving  con- 
struction of  sidetracks  across  Canal  and  Chestnut  streets  in  the  city 
of  Ansonia. 

Re  Hamden,  Docket  No.  2273,  March  16,  1917,  order  granting 
permission  to  lay  and  construct  at  grade  a  commercial  industrial  side- 
track, to  be  used  for  switching  purposes  only,  upon  and  across  Morse 
street  in  town  of  Hamden. 

Re  Manchester,  Docket  No.  2306,  April  4,  1917,  order  granting 
permission  to  lay  and  construct  at  grade  a  commercial  or  industrial 
sidetrack,  to  be  used  for  switching  purposes  only^  along  and  across 
Forest  street  in  Manchester, 

//Knots.— Re  Elgin,  J.  &  E.  R.  Co.  No.  5537,  Oct.  30,  1916,  order 
granting  permission  to  construct  two  passing  tracks  at  grade  across 
public  highway  known  as  Broadway  or  Bluff  Road. 

Illinois  C.  R.  Co.  v.  West  Frankfort,  No.  5582,  Oct.  30,  1916, 
order  granting  permission  to  railroad  company  to  extend  its  tracks  at 
grade  across  Oak  street  and  the  alley  between  Oak  street  and  Main 
street  and  over  McClellen,  Elm  and  Clark  streets,  in  West  Frankfort. 

Re  Chicago  &  A.  R.  Co.  No.  5613,  Oct.  30,  1916,  order  approving 
the  construction  of  mine  track  at  grade  across  Oak  street  and  Nicholas 
street  in  the  city  of  Carlinville;  and  also  to  construct  a  wye  track  at 
grade  across  Oak,  Henry  and  Plum  streets  in  said  city. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  5615,  Nov.  10,  1916,  approval  of 
the  construction  of  a  sidetrack  at  grade  across  Fifth  avenue  and 
Forty-third  street  in  the  city  of  Rock  Island. 
P.U.R.1917C. 
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'  Illinois  C.  B.  Co.  v.  Douglas  Twp.  No.  5611,  Nov.  23, 1916,  order 
granting  permission  to  railroad  company  to  extend  its  track  at 
grade  over  two  highways  in  Douglas  township. 

Waukegan  v.  Chicago  &  N.  W.  R.  Co.  No.  5608,  Nov.  23,  1916, 
order  granting  permission  to  extend  Glen  Flora  avenue  across  the 
tracks  of  the  Chicago  &  Northwestern  Railway  at  grade. 

Illinois  C.  R.  Co.  v.  Bloomington,  No.  5652,  Nov.  23,  1916,  order 
granting  permission  to  railroad  company  to  lay  an  additional  track 
at  grade  across  Lincoln  street  and  Oakland  avenue  in  the  city  of 
Bloomington. 

Tri-City  R.  Co.  v.  Davenport,  R.  I.  &  N.  W.  R.  Co.  No.  5688, 
Nov.  23,  1916,  order  granting  permission  to  Tri-City  Railway  Com- 
pany to  cross  tracks  at  grade  at  Forty-third  street  and  Third  avenue 
in  the  city  of  Rock  Island. 

Fairfield  v.  B.  &  0.  S.  W.  R.  Co.  No.  5726,  Nov.  23,  1916,  order 
granting  permission  to  extend  Walker  street  in  the  city  of  Fairfield 
at  grade  across  the  tracks  of  the  Baltimore  &  Ohio  Southwestern 
Railroad  Company. 

Highway  Comrs.  v.  Illinois  C.  R.  Co.  No.  5402,  Nov.  23,  1916, 
order  denying  application  for  the  construction  of  a  highway  grade 
crossing,  it  appearing  that  said  crossing  would  be  unsafe  for  public 
travel  and  that  at  this  time  it  would  not  serve  any  great  need. 

Re  American  Brake  Shoe  &  Foundry  Co.  No.  5731,  Nov.  29,  1916, 
order  granting  permission  to  construct,  operate  and  maintain  at  grade 
a  railroad  switch  track  across  Cottage  Grove  avenue  in  Chicago,  and 
two  main  tracks  of  the  Calumet  &  South  Chicago  Railway  Company's 
existing  track,  360  feet  north  of  the  proposed  switch  track  to  be 
removed. 

Clear  Lake  v.  Wabash  R.  Co.  No.  5597,  Dec.  11,  1916,  application 
for  the  construction  of  a  highway  grade  crossing  over  the  tracks  of 
the  Wabash  Railway  Company  and  the  Illinois  Central  Traction 
Company,  denied,  it  appearing  that  the  proposed,  crossing  would  be 
an  extremely  dangerous  one  and  that  the  public  need  is  not  such  as 
to  justify  its  construction. 

Chicago  V.  Baltimore  &  0.  &  C.  R.  Co.  No.  5134,  Dec.  18,  1916, 
order  granting  permission  to  construct  highway  crossing  at  grade 
across  tracks  of  railroad  company  where  East  Seventy-sixth  street 
crosses  tracks  between  Euclid  avenue  and  Jeffery  avenue  in  Chicago. 

Illinois  C.  R.  Co.  v.  Rockford,  No.  5676,  Dec.  18,  1916,  order 
granting  permission  to  construct  a  passing  track  at  grade  across  Foiir- 
teenth  avenue  in  the  city  of  Rockford. 

Chicago  V.  Baltimore  &  0.  &  C.  R.  Co.  No.  5133,  Dec.  18,  1916, 
order  granting  pern^ission  to  construct  a  highway  crossing  at  grade 
across  the  railroad  compan/s  tracks  where  Euclid  avenue  crosses 
tracks  between  East  Seventy-fifth  street  and  East  Seventy-sixth  street 
in  Chicago. 
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St.  Louis,  S.  &  p.  E.  Co.  V.  Highway  Comrs.  No.  5795,  Dec.  18, 
1916,  order  granting  permission  to  extend  a  sidetrack  at  grade  across 
public  highway  in  toA^nship  18,  in  Logan  county. 

Smith  V.  Chicago,  M.  &  St.  P.  K.  Co.  No.  5790,  Dec.  18,  1916, 
order  granting  permission  to  construct  a  crossing  at  grade  over  tracks 
of  defendant  railway  company. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  5751,  Dec.  18,  1916,  order  grant- 
ing permission  to  ccmstruct  and  maintain  a  sidetrack  at  grade  along 
and  upon  Third  street  and  across  Prairie  street  in  the  city  of  Fulton. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  5838,  Dec.  27,  1916,  approval  of 
the  construction  of  a  switch  track  at  grade  in  and  across  Wasson  and 
Elm  streets  in  the  city  of  Streator. 

Be  Schlafly,  No.  5844,  Dec.  27,  1916,  order  granting  permission  to 
construct  a  public  crossing  at  grade  where  McCasland  avenue,  in  the 
village  of  East  Alton,  crosses  tracks  of  the  Chicago  &  Alton  Bailroad 
Company. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  6830,  Dec.  27,  1916,  approval  of 
an  agreement  with  the  Chicago,  Peoria  &  St.  Louis  B.  Co.  relating 
to  an  existing  grade  railroad  crossing,  the  matter  of  interlocking 
the  said  railroad  crossing,  relating  to  track  changes  on  line  of  the 
Chicago,  Peoria  &  St.  Louis  Bailroad  Company,  in  the  vicinity  of 
said  railroad  crossing. 

Be  Elgin,  J.  &  E.  B.  Co.  No.  5537,  Dec.  27,  1916,  order  granting 
permission  to  lay  an  additional  track  at  grade  across  public  highway 
called  Broadway  or  BlufE  Boad,  in  Lockport  township.  Will  county. 

Be  Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  No.  5984,  Dec.  28,  1916, 
order  authorizing  the  construction  at  grade  of  two  main  tracks  across 
the  tracks  of  the  Englewood  Connecting  Bailway  Company  as  now 
located  upon  and  across  Bobey  street  at  a  point  near  the  intersection 
of  59th  street  in  the  city  of  Chicago ;  agreement  relating  to  said  cross- 
ing also  approved. 

Be  Pittsburgh,. C.  C.  &  St.  L.  E.  Co.  No.  5985,  Dec.  28,  1916, 
order  authorizing  the  construction  at  grade  of  two  main  tracks  across 
the  tracks  of  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Bail- 
way  Company  as  now  located  upon  and  across  West  111th  street  at  a 
point  near  the  intersection  of  Aberdeen  street  in  the  city  of  Chicago; 
agreement  relating  to  said  crossing  also  approved. 

Be  Schlafly,  No.  5844,  Jan.  3,  1917,  order  granting  permission  to 
cross  McCasland  avenue  in  Altwood's  subdivision  of  the  village  of 
East  Alton,  at  grade  over  the  right  of  way  and  tracks  of  the  Alton, 
Granite  &  St.  Louis  Traction  Company. 

Be  Vandalia  B.  Co.  No.  5988,  Jan.  9,  1917,  order  approving  the 
construction  of  an  additional  sidetrack  at  grade  across  public  street 
at  Ingle  or  Bemer's  crossing  in  the  village  of  Jewett. 

Be  Vandalia  B.  Co.  No.  5989,  Jan.  9,  1917,*  order  approving  the 
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<;(»i8truction  of  an  additional  sidetrack  at  grade  across  Millersburg 
Koad  at  Smith's  crossing,  in  Central  township. 

Highway  Comrs.  v.  St.  Louis,  S.  &  P.  R  Co.  No.  6042,  Jan.  9, 
1917,  order  granting  permission  to  extend  a  public  highway  at  grade 
across  the  right  of  way  and  tracks  of  the  St.  Louis,  Springfield,  & 
Peoria  Railroad  where  proposed  highway  crosses  said  tracks  at  Cald- 
well siding  in  Groveland  township. 

Re  Vandalia  R.  Co.  No.  6043,  Jan.  9, 1917,  order  granting  permis- 
sion to  railroad  company  to  construct  additional  sidetrack  at  grade 
over  what  is  known  as  Rollings  and  Patton  Road  in  Wabash  township. 

Re  Schlafly,  No.  6982,  Jan.  22,  1917,  order  granting  penjiission 
to  extend  McCasland  avenue  in  Altwood's  subdivision  of  the  village 
of  East  Alton,  at  grade  across  tracks  of  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  Order  vacated  (January  25, 
1917). 

Re  Chicago,  B.  ft  Q.  R.  Co.  No.  6086,  Jan.  29,  1917,  order  grant- 
ing  permission  to  construct  and  maintain  an  additional  sidetrack  at 
grade  across  Third  street  in  Rochelle. 

Chicago  &  I.  M.  R.  Co.  v.  Chicago  ft  A.  R.  Co.  No.  5739,  Feb.  21, 
1917,  Chicago  ft  Illinois  Midland  Company  authorized  to  construct 
single  main  track  at  grade  across  tracks  of  the  Chicago  ft  Alton  Rail- 
road Company  at  or  near  Auburn,  Illinois. 

Road  Comrs.  v.  Chicago,  R..  I.  ft  P.  R.  Co.  No.  5317,  March  15, 
1917,  order  granting  permission  to  construct  a  public  highway  cross- 
ing at  grade  across  the  tracks  and  right  of  way  of  the  Chicago,  Rock 
Island  ft  Pacific  Railway  Company  in  Bremen  township. 

Re  Chicago,  B.  ft  Q.  R.  Co.  No.  6285,  March  22, 1917,  order  grant- 
ing permission  to  construct  a  track  along  and  upon  First  street  and 
across  Jefferson  street  at  grade  in  the  city  of  Oregon. 

Re  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  No.  6392,  March  22,  1917, 
order  granting  permisdon  to  extend  a  sidetrack  at  grade  across  public 
highway  in  Sefton  township. 

Re  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  No.  '6393,  March  22,  1917, 
order  granting  pennission  to  extend  a  sidetrack  at  grade  across  public 
highway  in  Otego  township. 

Re  Alton  ft  S.  R.  Co.  No.  6298,  April  4,  1917,  order  granting  per- 
mission to  construct  at  grade  a  second  track  across  the  tracks  of  the 
East  St.  Louis'Railway  Company  located  in  Fifth  avenue,  in  the  city 
of  East  St.  Louis  and  to  construct,  operate  and  maintain  said  second 
track  across  Fifth  avenue  at  specified  location. 

Re  Chicago,  B.  ft  Q.  R.  Co.  No.  6449,  April  4, 1917,  order  granting 
permission  to  construct  a  sidetrack  at  grade  across  Larch  Road  and 
Katherine  Road  in  Walton  Heights  near  Quincy. 

Re  Chicago,  B.  ft  Q.  R.  Co.  No.  6450,  April  4,  1917,  order  grant- 
ing permission  to  cross  at  grade  three  public  highways  near  West 
Frankfort.  _  .-         — 
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Ee  Chicago,  B.  &  Q.  B.  Co.  No.  6451,  April  4,  1917,  order  grant- 
ing  permission  to  construct  at  grade  the  extension  of  passing  track 
across  the  north  and  south  public  highway  in  Colchester. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  6452,  April  4,  1917,  order  grant- 
ing permission  to  construct  at  grade,  a  yard  track  across  the  east 
and  west  public  highway  in  the  city  of  Centralia. 

Re  Alton  &  S.  R.  Co.  No.  6269,  April  4,  1917,  order  granting  per- 
mission to  construct  main  track  at  grade  across  right  of  way  of  tlie 
Granite  City  &  Madison  Belt  Line  Railroad  Company  in  Nameoki. 

Claremont  v.  Baltimore  &  0.  S.  W.  R.  Co.  No.  6031,  April  9, 
1917,  order  granting  permission  to  extend  Locust  street  at  grade 
across  tracks  of  the  Baltimore  &  Ohio  Southwestern  Railroad  Com- 
pany in  the  village  of  Claremont. 

Indiana,— BMr  v.  Toledo,  St.  L.  &  W.  R.  Co.  No.  2438,  March 
3,  1917,  order  granting  permission  to  establish,  construct  and  main- 
lain  a  public  highway  over  and  across  railroad  tracks  of  the  Toledo, 
St.  Louis  &  Western  Railroad  Company  and  the  Indiana  Railways 
&  Light  Company  in  the  town  of  Forest. 

Massachusetts. — Re  Worcester  Consol.  Street  R.  Co.  P.  S.  C.  1632, 
March  16,  1917,  order  directing  street  railway  company  to  construct 
an  additional  track  in  West  Boylston  street,  across  tracks  of  the  Bos- 
ton and  Maine  railroad  at  grade,  in  the  city  of  Worcester. 

Re  Boston  Development  &  Sanitary  Co.  P.  S.  C.  No.  1552,  March 
26,  1917,  order  granting  permission  to  construct  railroad  at  grade 
across  the  location  of  the  East  Boston  branch  of  the  Boston  and  Maine 
railroad  in  East  Boston. 

Mkhigan. — Re  Behlow,  X-6611,  Oct.  27,  1916,  order  granting 
permission  to  cross  with  a  highway  the  tracks  and  right  of  way  of 
the  Chicago  and  Northwestern  Railway,  south  of  Craigsmere. 

Re  Pere  Marquette  R.  Co.  X-6691,  Oct.  27,  1916,  order  granting 
permission  to  railroad  company  to  cross  with  an  additional  track  the 
Pierson  road  in  Genesee  township. 

Re  Pere  Marquette  R.  Co.  X-6719,  Oct.  27,  1916,  order  granting 
permission  to  railroad  company  to  cross  at  grade  with  industrial 
track  the  Miller  road  in  Springwells  township. 

Re  Isenga,  X-6663,  Oct.  27,  1916,  order  granting  permission  to 
cross  with  highway  the  tracks  and  right  of  way  of  the  Michigan  Rail- 
way near  the  crossing  of  the  Grand  Rapids,  Kalamazoo  division,  and 
Grand  Rapids,  Holland  and  Chicago  division  in  Wyoming  township. 

Re  Strong,  X-6703,  Nov.  9,  1916,  order  granting  permission  to 
cross  at  grade  the  tracks  and  right  of  way  of  the  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company. 

Re  Pere  Marquette  R.  Co.  X-6152,  Nov.  9,  1916,  order  granting 
permission  to  railroad  company  to  cross  with  a  spur  track  the  track 
of  the  Muskegon  Traction  &  lighting  Company  on  Lake  street  m 
Muskegon. 
P.IJ.R.1917C. 
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Be  Chicago,  D.  &  C.  G.  T.  Junction  R.  Co.  X-6403,  Nov.  14, 
1916,  order  granting  permiggion  to  railroad  company  to  cross  at 
grade,  with  an  additional  track  the  single  track  of  the  Michigan  Cen- 
tral Bailroad  Belt  line  located  near  Joseph  Campau  avenue  in  the 
village  of  Hamtramck. 

Re  Busch,  X-6680,  Nov.  21,  1916,  order  granting  permission  to 
cross  with  a  highway  the  tracks  and  right  of  way  of  the  Michigan 
Central  Railroad  about  1.9  miles  east  of  Sailings. 

Re  Thompson,  X-6712,  Nov.  29,  1916,  order  granting  permission 
to  cross  with  a  highway  tracks  and  right  of  way  of  the  Chicago  & 
North  Western  Railway. 

Re  East  Jordan  &  S.  R  Co.  D-1089,  Dec.  5, 1916,  approval  of  map 
showing  branch  line  of  railroad  to  connect  with  Valley  Branch  with 
a  crossing  of  the  Michigan  Central  Railroad. 

Re  Waldren,  X-6609,  Dec.  8,  1916,  order  granting  permission  to 
cross  at  grade  with  a  highway  the  tracks  and  right  of  way  of  the 
Chicago  A  North  Western  Railway  in  Stambaugh  township,  Iron 
county. 

Re  Detroit,  Q.  H.  &  M.  R.  Co.  D-276,  Dec.  12,  1916,  order  grant- 
ing  permission  to  the  railway  company  to  cross  at  grade  with  an 
additional  track  the  double  tracks  of  the  Detroit  Terminal  Railroad 
at  Ford  Junction,  Highland  Park. 

Re  Detroit  United  R.  Co.  X-6053,  Dec.  12,  1916,  order  granting 
permission  to  cross  at  grade  with  an  additional  track  the  main  track 
of  the  Detroit,  Grand  Haven  &  Milwaukee  Railway  on  Fourth  street 
in  Royal  Oak. 

Re  Grand  Rapids  &  I.  R.  Co.  D-1079,  Dec.  30,  1916,  order  grant- 
ing permission  to  cross  at  grade  with  a  sidetrack  the  double  main 
line  of  the  Grand  Rapids  Railway  on  South  Division  street  in  city 
of  Grand  Rapids. 

Re  Michigan  United  R.  Co.  D-1062,  Jan.  8,  1917,  order  granting 
permission  to  railroad  company  to  cross  at  grade  where  the  single 
track  main  line  crosses  the  tracks  of  the  Michigan  Central  & 
Pere  Marquette  Railroads  on  Franklin  avenue  in  Lansing. 

Re  Chicago  &  N.  W.  R.  Co.  X-6757,  Jan.  26, 1917,  order  granting 
permission  to  railway  company  to  cross  with  a  sidetrack,  Caspian 
street  in  the  village  of  Caspian. 

Re  Kelley,  X-6916,  Jan.  26,  1917,  order  granting  permission 
to  cross  with  a  highway  at  grade  the  tracks  and  right  of  way  of 
the  Chicago  &  North  Western  Railway  at  a  point  in  Dickinson 
county. 

Re  Patterson,  X-6892,  Jan.  30,  1917,  order  granting  permission 
to  cross  at  grade  with  a  highway  the  tracks  and  right  of  way  of 
ibe  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  in  Hudson 
township.  t 

Re  Chicago,  K.  ft  S.  R.  Co.  X-6950,  Feb.  20, 1917,  order  granting 
P.U.R.1917C. 
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permission  to  cross  with  a  spur  track  the  track  of  the  Chicago  Sr 
Kalamazoo  Terminal  Bailrcmd  on  Pitcher  street  in  the  city  of 
Kalamazoo. 

Re  Michigan  G.  B.  Ck>.  No.  1611,  Mardi  9,  1917,  order  granting 
permission  to  cross  with  a  spur  track  to  the  new  mine  of  Bobert 
Gage  Coal  Company  at  St  Charles,  the  highway  as  shown  on  blae- 
print. 

Ee  Brown,  BTo.  6994,  March  20,  1917,  order  granting  permission 
to  cross  with  a  highway  the  tracks  and  right  of  way  of  the  Pere 
Marquette  Bailroad  in  Garfield  township. 

Be  Michigan  B.  Co.  D-1118,  March  22,  1917,  approval  of  map 
showing  proposed  extension  of  line  of  railroad  within  Calhoun  county 
from  present  eastern  terminus  to  freight  station  on  Biver  street, 
in  the  city  of  Battle  Creek,  with  crossings  at  grade  of  the  D.  T. 
&  M.  Bailroad  (Michigan  Central)  and  crossings  of  the  Grand 
Tnmk  Western  Bailway. 

Ee  Michigan  C.  B.  Co.  No.  7046,  April  4,  1917,  order  granting 
permission  to  cross  at  grade  with  an  additional  track  on  their  Detroit 
Belt  Line  Bailroad  the  double  track  of  the  Detroit  United  Bailway 
on  Harper  avenue  in  the  city  of  Detroit. 

Missouri.— He  Fisk  (1916)  4  Mo.  P.  S.  C.  B.  265,  order  au- 
thorizing extension  of  a  street  across  a  railroad  at  grade. 

Public  convenience  required  the  extension  of  a  highway  across 
a  railroad  at  grade  where  the  existing  highway  between  the  railroad 
embankment  and  the  river  was  rendered  dangerous  by  the  encroach 
of  the  river  and  a  relocation  of  the  highway  necessitated  the  con- 
struction of  a  grade  crossing  over  the  railroad  which  would  be  less 
dangerous  than  travel  along  the  river  and,  as  free  from  danger  as 
any  of  the  existing  grade  crossings,  and  it  appeared  that  the  pro- 
posed crossing  will  practically  supplant  an  existing  crossing.  Wel- 
lington &  N.  Special  Boad  Dist.  v.  Missouri  P.  B.  Co.  Case  No.  1085, 
Dec.  11,  1916,  4  Mo.  P.  S.  C.  B.  597. 

New  Hampshire, — Be  Conway  Lumber  Co.  D-383,  Order  No.  612, 
March  22,  1917,  order  granting  permission  to  construct  and  operate 
logging  railroad  at  grade  across  certain  highways  in  the  town  of 
Bartlett. 

New  Jersey. — Ee  Pleasantville,  Jan.  30,  1917,  application  for 
permission  to  construct  Glendale  avenue  across  the  tracks  of  West 
Jersey  and  Seashore  Bailroad  at  grade,  dismissed,  it  appearing  tliat 
no  necessity  has  been  shown  for  a  third  crossing  within  a  distance 
of  600  feet,  as  would  be  the  case  if  this  application  were  granted. 

Ee  Pleasantville,  Jan.  30,  1917,  application  for  permission  to 
construct  Wright  street,  at  grade  across  tracks  of  West  Jersey  &  Sea- 
shore Bailroad  Company,  dismissed,  it  appearing  that  public  con- 
venience and  necessity  does  not  require  crossing  at  the  present  time. 
P.U.R.1917C. 
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New  Torh,  First  Diairict—Be  New  York,  Case  No.  M06,  Nov. 
29^  1916^  resolution  approving  revised  plans  showing  grades  at  which 
Ckin  Hill  Road  and  its  approaches  shall  be  extended  across  the  tracks 
of  the  New  York  ft  Harlem  Bailroad  Oompany,  in  the  city  of 
New  York. 

New  York,  Second  District — Be  Frontier  Electric  B.  Co.  Case 
No.  5673,  Oct.  17,  1916,  determination  of  manner  of  proposed  rail- 
way of  the  Frontier  Electric  Railway  Company  in  which  the  proposed 
railway  of  the  Frontier  Electric  Railway  Company  shall  cross  streets 
and  highways  between  Buffalo  and  Niagara  Falls. 

Re  Municipal  Gas  Co.  Case  No.  6793,  Dec.  12,  1916,  approval  of 
the  constructicm  of  one  sidetrack  crossing  sidetrack  of  the  Delaware 
ft  Hudson  Company,  and  two  sidetracks  crossing  tracks  of  United 
Traction  Company  in  lumber  district  of  Albany. 

Re  Delaware  ft  H.  Co.  Case  No.  5758,  Dec.  19,  1916,  approval 
of  the  construction  at  grade  of  a  third  track  of  railroad  across 
highway  in  town  of  Duanesburgh,  at  a  point  about  one  mile  south 
of  the  Esperance  stati<m. 

Re  Delaware  ft  H.  Co.  Case  No.  5759,  Dec.  19,  1916,  approval 
of  the  construction  at  grade  of  a  third  track  of  railroad  across 
highway  in  town  of  Dunanesburgh,  at  the  Esperance  station. 

Re  Frontier  Electric  R.  Co.  Case  No.  5800,  Dec.  19,  1916,  order 
authorizing  railway  company  to  cross  existing  railroad  of  the  Erie 
Railroad  Company,  known  as  ^he  Lockport  branch  above  grade  in 
the  city  of  North  Tonawanda;  to  cross  the  Niagara  Junction  Rail* 
way  Company  in  the  city  of  Niagara  Falls,  at  grade;  to  cross  at 
grade  two  existing  switch  tracks  or  sidings  in  the  city  of  Niagara 
Falls;  to  cross  at  grade  the  present  Niagara  Falls  branch  of  the 
International  Railway  in  Payne  avenue,  in  ttie  city  of  North  Tona- 
wanda, and  to  cross  below  grade  the  present  Niagara  Falls  branch 
of  the  International  railway  near  the  northerly  city  line  of  North 
Tonawanda. 

Re  Delaware  ft  H.  Co.  Case  No.  5756,  Dec.  19, 1916,  order  author- 
izing the  construction  of  a  third  track  at  grade  across  highway  in 
the  town  of  Duanesburgh. 

Re  Delaware  ft  H.  Co.  No.  5757,  Dec.  19,  1916,  approval  of  the 
constructi<»i  at  grade  of  a  third  track  of  railroad  across  highway  in 
town  of  Duanesburgh,  at  a  p<nnt  about  one  mile  north  of  Esperance 
station. 

Re  South  Buffalo  R.  Co.  Case  No.  5799,  Dec.  28,  1916,  approval 
of  the  construction  and  operation  of  an  extensicm  of  switch  track 
across  Hopkins  street,  at  grade. 

Re  State  Commission  of  Highways,  Case  No.  4611,  Jan.  9,  1917, 
approval  of  completed  work  in  which  state  highway  crosses  tracks 
of  the  Ulster  ft  Delaware  railroad  in  town  of  Roxbury. 

Re  New  York,  L.  ft  W.  R.  Co.  Case  No.  5813,  Jan.  9,  1917, 
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approval  of  the  construction  by  railway  company  of  an  extensioa  of 
sidetrack  across  Madison  avenue,  in  the  city  of  Elmira. 

Be  State  Commission  of  Highways,  Case  No.  4108,  Jan.  23, 1917, 
order  authorizing  the  railroad  company  to  include  charges  for  cin- 
ders, drain,  railings,  etc.,  in  the  accounting  to  be  rendered  upon 
the  basis  of  actual  cost  plus  10  per  cent. 

Re  Greece,  Case  No.  5773,  Jan.  25,  1917,  order  directing  that 
Palm  street,  Dayton  PaA,  Pullman  avenue,  and  Aater  street  shall 
cross  the  Kodak  switch  of  the  New  York  Central  railroad  in  the 
town  of  Greece,  at  grade  of  railroad  tracks. 

Be  Newburgh  Industrial  Center,  Case  No.  5846,  Feb.  26,  1917, 
approval  of  the  construction  at  grade  by  the  Erie  Bailroad  Company 
of  a  railroad  switch  or  switches  and  a  railroad  sidetrack  or  side- 
tracks from  point  in  the  Erie  Bailroad  in  the  southwestern  section 
of  the  city  of  Newburgh,  to  and  on  nearby  land  of  Newburgh  Indus- 
trial Center,  Inc.,  with  construction  at  grade  of  such  sidetrack  or 
sidetracks  across  specified  street. 

Re  Buffalo,  B.  &  P.  R.  Co.  Case  No.  5840,  Feb.  27,  1917,  order 
granting  permission  to  lay,  construct  aod  maintain  an  extension 
of  present  sidetrack  to  and  across  the  public  highway  next  southerly 
from  Farmersville  station,  said  crossing  to  be  at  grade. 

Oklahoma. — Oklahoma,  K.  &  M.  Interurban  R.  Co.  v.  St.  Louis 
&  S.  P.  B.  Co.  Cause  No.  2610,  Order  No.  1194,  Dec.  5,  1916,  appli- 
cation for  the  construction  of  a  grade  crossing  where  main  line  of 
defendant  crosses  Miami,  denied,  it  appearing  that  such  a  crossing 
would  be  hazardous  to  life  and  property. 

Oregon.— Re  Roach  Timber  Co.  F-517,  P.  S.  C.  Or.  Order  No. 
146,  Nov.  22,  1916,  order  granting  permission  to  the  Roach  Timber 
Company  to  construct  its  railroad  across  certain  established  and 
existing  highways  in  Douglas  county  at  grade. 

Re  Southern  P.  Co.  P.  S.  C.  Or.  No.  154,  F-529,  Dec.  18,  1916, 
order  authorizing  the  construction  and  operation  of  an  industrial 
track  across  Lombard  street  in  Falls  City  at  grade. 

Re  Southern  P.  Co.  P.  S.  C.  Or.  Order  No.  157,  F-532,  Jan. 
2,  1917,  order  granting  permission  to  construct  a  spur  track  at  grade 
across  county  road  near  city  of  Albany  in  Linn  county. 

Re  Southern  P.  Co.  P.  S.  C.  Or.  Order  No.  158,  F-531,  Jan.  2, 
1917,  order  granting  permission  to  construct  at  grade  railway  tracks 
across  Ferry  street  in  city  of  Albany. 

Re  Southern  P.  Co.  P.  S.  C.  Order  No.  159,  F-536,  Jan.  2,  1917, 
order  granting  permission  to  construct  at  grade  railway  track  across 
county  road  in  Linn  county,  near  city  of  Albany. 

Re  County  Ct  P.  8.  C.  Or.  Order  No.  155,  F-523,  Jan.  2,  1917, 
order  authorizing  the  installation  of  a  temporary  grade  crossing,  in 
lieu  of  crossing  prayed  for,  where  highway  crosses  railroad  at  Reith; 
said  crossing  to  be  protect^  by  the  installation  and  maintenance 
P.U.R.1917C. 
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of  standard  highway  crossing  warning  signs^  and  an  electric  crossing 
bell  of  approved  type. 

Ee  Southern  P.  Co.  F-545,  P.  S.  C.  Or.  Order  BTo.  162,  Jan. 
27,  1917,  order  granting  permission  to  construct  an  industry  spur 
track  at  grade  across  19th  street  in  Salem. 

Re  Oregon-Washington  B.  &  Nav.  Co.  F-548,  P.  S.  C.  Or.  Order 
No.  163,  Feb.  1,  1917,  order  granting  permission  to  construct  a 
spur  track  ^t  grade  across  Bussell,  Essex,  Marion,  Nesmith,  Ran- 
dolph, Harding,  and  Clark  streets,  in  Portland. 

Re  Southern  P.  Co.  F-547,  P.  S.  C.  Or.  Order  No.  164,  Feb.  7, 
1917,  order  granting  permission  to  construct  at  grade  a  railroad  track 
across  Short  street,  in  the  city  of  Portland. 

Re  County  Ct.  F-553i,  P.  S.  C.  Or.  Order  No.  172,  March,  1917, 
petition  for  permission  to  construct  grade  crossing  for  pedestrians 
over  the  Portland  &  Oregon  City  Railway  Company  and  the  South- 
em  Pacific  Company  at  Ochoco  avenue,  in  Ross,  and  Walker^s  Addi- 
tion to  Sellwood  Gardens,  denied,  it  appearing  that  such  a  crossing 
would  be  unusually  hazardous. 

Re  Oregon-Washington  R.  &  Nav.  Co.  F-541,  P.  S.  C.  Or.  Order 
No.  176,  March  16,  1917,  order  granting  permission  to  construct  a 
highway  crossing  at  grade  over  railroad  track  at  Quinton. 

Re  Warrenton,  F-533,  P.  S.  C.  Or.  Order  No.  175,  March  16, 
1917,  order  granting  permission  to  construct  an  extension  of  two  city 
streets  over  and  across  the  tracks  of  the  Spokane,  Portland  &  Seattle 
Railroad  Company  at  grade.  Affirmed  on  rehearing  (April  13, 
1917). 

Re  County  Ct.  F-537,  P.  S.  C.  Or.  Order  No.  177,  March  16, 
1917,  order  granting  permission  to  construct  a  highway  over  and 
across  the  tracks  of  the  Oregon-Washington  Railroad  &  Navigation 
Company  near  Heppner  Junction. 

Re  Oregon  &  C.  R.  Co.  P.  S.  C.  Or.  Order  No.  179,  F-555, 
March  24,  1917,  order  granting  permission  to  construct  at  grade  an 
additional  track  across  "A"  street,  in  the  city  of  Canby. 

Re  Portland,  P.  S.  C.  Or.  Order  No.  180,  F-568,  March  29,  1917, 
order  granting  permission  to  lay  a  railroad  track  at  grade  across 
Halsey  street  east  of  Sandy  Boulevard,  in  the  city  of  Portland. 

Re  Milton  Creek  Logging  Co.  F-660,  April  11,  1917,  order  grant- 
ing permission  to  construct  a  logging  railroad  at  grade  over  and 
across  certain  county  roads  in  Columbia  county. 

Rhode  Island.— Re  Rhode  Island  Co.  No.  307,  Nov*  1,  1916,  order 
granting  permission  to  lay  and  maintain  a  track  in  North  Main 
and  Mill  streets  across  certain  streets,  highways,  and  turnpikes  at 
grade  in  the  town  of  Warren. 

Re  New  York,  N.  H.  &  H.  B.  Co.  No.  314,  Dec.  6,  1916,  order 
granting  permission  to  railroad  company  to  lay  and  maintain  a  track 
at  grade  across  Oak  str^t,  in  Westerly. 
P.U.R.1917C. 
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Be  Bfaode  lela&d  Co.  No.  317^  Dec.  20,  1916,  order  aufhorizing 
the  ccmfitruction  and  maintenance  of  tracks  in  Dexter  street  in  the 
dty  of  Providence  across  certain  streets,  highways,  turnpikes  or 
traveled  ways  at  grade. 

Be  Bhode  Island  Co.  No.  323,  Feb.  7,  1917,  order  granting  per- 
mission to  the  lUiode  Island  Company  to  lay  and  maintain  tracks 
at  grade  at  Clyde  car  house,  in  town  of  West  Warwick,  across  certain 
streets,  highways,  turnpikes  or  traveled  ways.  • 

Be  Bhode  Island  Co.  No.  827,  March  28,  1917,  order  granting 
permission  to  lay  and  maintain  tracks  in  Charles  street  and  Mineral 
Spring  avenue  in  town  of  North  Providence  across  certain  streets, 
highways,  turnpikes  or  traveled  ways  at  grade. 

Wisconsin.— Re  Duluth  South  Shore  &  A.  B.  Co.  Oct.  24,  1916, 
order  authorizing  railroad  crossing  to  be  constructed  at  grade  and 
maintained  by  Upham  and  Agler  at  their  expense. 

Be  Chicago  &  N.  W.  B.  Co.  Oct.  28,  1916,  order  directing  the 
ccmstruction,  operation  and  maintenance  of  railroad  crossing  between 
the  lines  of  railway  company  and  Wisconsin  Public  Service  Com- 
pany in  the  city  of  Green  Bay. 

Be  Wisconsin  Interurban  Street  B.  System,  Feb.  17,  1917,  order 
authorizing  street  railway  system  to  construct  a  line  of  street  railway 
on  East  Washington  avenue  from  Pinckney  street  to  Milwaukee  street 
and  on  Milwaukee  street  to  city  limits  in  the  city  of  Madison,  cross- 
ing at  grade  tracks  of  the  Chicago  &  North  Western  Bailway  Com- 
pany, the  Chicago,  Milwaukee  &  St  Paul  Bailway  Company  and 
the  Madison  Bailways  Company. 

Be  Wisconsin  Public  Service  Co.  March  26,  1917,  order  directing 
proposed  crossing  of  spur  track  of  the  Chicago  &  North  Western 
Bailway  Company  and  the  line  of  the  Wisconsin  Public  Service 
Company  on  Lawe  street  in  the  city  of  Eaukauna  to  be  a  grade. 

b.  Establishment  and  maintenance  of  crossings  generally. 

Calif omia. — Be  San  Joaquin  County,  Decision  No.  3837,  Appli- 
cation No.  2591,  Nov.  2,  1916,  order  denying  application  for  the 
construction  of  an  underground  crossing  of  the  tracks  of  the  Southern 
Pacific  Company  in  San  Joaquin  county  about  midway  between  Lodi 
and  Gait,  it  appearing  that  siKsh  order  would  entail  an  apportion- 
ment to  the  railroad  and  the  county  of  an  expense  which  it  might  or 
might  not  be  reasonable  for  them  to  expend. 

ConnecUcnt. — ^Be  American  Brass  Co.  Docket  No.  2178,  Nov.  22, 
1916,  order  approving  construction  of  a  bridge  over  tracks  of  the 
New  York,  New  Haven  &  Hartford  Bailroad  Company  in  Ansonia, 
at  a  point  1,800  feet  north  of  Maple  street,  and  determining  the 
speci&mtions  thereol 

Illinois. — State  Public  Utilities  Commission  v.  Chicago  ft  N.  W. 

P.UJ1.1917C. 
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B.  Co.  No.  6787,  Nov.  24, 1916,  order  direclaBg  railroad  oompany  to 
show  cause  why  OTerhead  bridge  on  its  line  in  Wheatoa  could  not  be 
reconstructed  with  a  vertical  dearance  of  not  less  than  22  feet  above 
top  of  rails. 

Be  Chicago  t  N.  W.  B.  Co.  No.  6336,  Mardi  26,  1917,  approval 
of  an  agreement  covering  constructkm,  maintenance,  use  and  opera- 
tion of  two  narrow  gauge  railroad  tracks  across  railway  company's 
right  of  way  and  undameath  its  tracks  at  South  Bartonville,  with 
the  Keystone  Steel  &  Wire  Company. 

Indiana,— BxxTke  v.  Baltimore  &  0.  B.  Co.  No.  2616,  Nov.  25, 
1916,  order  directing  railroad  company  to  constmet  a  subway  to 
accommodate  the  highway  laid  out  and  established  across  said  rail- 
road compan/s  right  of  way  in  Marshall  coimty. 

Iowa. — Goodykoontz  v.  CSiicago,  M.  &  St.  P.  fi.  Co.  Docket 
A-2239,  March  16,  1917,  order  directing  railway  company  to  build 
a  bridge  or  viaduct  at  points  where  railroad  crosses  Fourth  street 
in  the  city  of  Boone. 

Michigan. — ^Be  P«insylvania  Detroit  B.  Co.  D-1136,  April  6, 1917, 
approval  of  map  showing  construction  of  railroad  from  a  junction 
point  with  Pere  Marquette  Bailroad  at  Carleton  to  a  connection  with 
the  Detroit  Union  Bailroad  Depot  k  Station  Company ;  from  a  con- 
nection with  the  Fort  Street  Union  Depot  Company  through  Third 
street  in  Detroit;  and  from  a  junction  point  of  its  line  at  or  near  the 
Biver  Bouge  in  the  city  of  Detroit  to  Oakman  avenue  in  the  city  of 
Detroit,  with  crossings  of  railroads  and  highways. 

New  York,  First  District— Be  New  York,  Case  No.  2168,  March 
14,  1917,  order  directing  that  Bajrchester  avenue  in  the  borough  of 
the  Bronx  should  pass  over  the  tracks  of  the  New  York,  New  Haven 
ft  Hartford  Bailroad  Company  by  the  bridge  which  had  been  con- 
structed by  the  city  without  procuring  the  authority  from  the  Com- 
mission. 

Be  New  Yoric,  Case  No.  2123,  March  14,  1917,  order  dismissing 
proceeding  in  reference  to  the  crossing  of  Third  avenue  over  New 
York  &  Hariem  Bailroad  between  189th  street  and  Fordham  Boad ; 
order  also  directing  that  189th  street  shall  cross  the  tracks  of  said 
railroad  at  the  present  grade. 

New  York,  Second  District.— Be  Buffalo,  G.  C.  Case  No.  433, 
Oct.  5,  1916,  approval  of  stress  sheets  plan  and  reinforced  concrete 
floor  plan  dated  April  2,  1915,  lowing  superstructure  proposed  to 
be  erected  in  the  construction  of  crossing  of  Elmwood  avenue  over 
the  tracks  of  the  New  York,  Lackawanna  &  Western  Bailway  Com- 
pany. 

Be  State  Conunission  of  Highways,  Case  No.  3974,  Oct.  24,  1916, 

approval  of  constructed  overhead  crossing. 

Be  New  York,  L.  &  W.  B.  Co.  Case  No.  2805,  Feb.  1,  1917, 
P.U.R.1917C. 
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approval  of  detail  plans  showing  abutments  and  superstructure  coyer- 
ing  construction  of  undergrade  crossing  at  Lovejoy  street. 

Ke  Mt.  Vernon,  Case  No.  264,  Feb.  13, 1917,  approval  of  specifica- 
tions as  far  as  they  relate  to  materials  and  workmanship  covering 
the  construction  of  the  viaduct  over  the  New  York  &  Harlem  Rail- 
road at  Broad  street,  in  the  cities  of  Mount  Vernon  and  Yonkers. 

Ke  Brookhaven,  Case  No.  4643,  Feb.  15,  1917,  order  directing 
undergrade  crossing  of  Long  Island  Bailroad  at  Blue  Point  avenue 
in  the  town  of  Brookhaven,  to  be  reconstructed  by  the  removal  of 
the  existing  abutments  and  bridge,  and  the  substitution  of  new 
abutments  and  a  new  bridge  of  longer  span ;  $5,500  to  be  set  aside 
to  be  state's  share  of  cost  of  such  reconstruction. 

Re  Brookhaven,  Case  No.  4643,  Feb.  15,  1917,  order  setting  aside 
$5,500  to  meet  state's  share  in  the  cost  of  the  reconstruction  of  under- 
crossing  of  the  Long  Island  Railroad  at  Blue  Point. 

Pennsylvania. — Shenandoah  v.  Pennsylvania  R.  Co.  Complaint 
Docket  No.  628,  Nov.  17,  1916,  order  dismissing  application  for  the 
construction  of  a  footbridge  for  pedestrian  travel  over  tracks  of  the 
Lehigh  Valley  Railroad  Company,  from  the  southern  end  of  South 
Jardin  street,  it  appearing  that  the  construction  of  footbridge  would 
secure  the  relief  sought  only  to  a  portion  of  the  population  of  that 
community,  and  would  not  eliminate  all  of  the  present  foot  traffic 
over  the  grade  crossing  of  the  Lehigh  Valley  Railroad  on  South 
Main  street. 

Re  State  Highway  Dept.  Application  No.  117-1916,  Feb.  5,  1917, 
order  approving  certificate  for  the  construction  of  a  crossing  above 
grade  on  line  of  Main  street  in  the  Borough  of  Butler  over  tracks  of 
the  Pittsburgh,  Bessemer  &  Lake  Erie  Railroad  Company,  Conno- 
quenessing  Creek  and  the  tracks  of  the  Pittsburgh  &  Western  Railroad 
Company. 

Wisconsin,— Re  Chicago,  M.  &  St.  P.  R.  Co.  Feb.  27,  1917,  order 
authorizing  the  construction  and  maintenance  of  an  overhead  high- 
way bridge,  and  the  necessary  approaches  thereto,  substituting  the 
same  for  the  existing  Roimd  Top  grade  crossing  located  on  the  town 
line  between  the  towns  of  Madison  and  Blooming  Grove  in  Dane 
county. 

c.  Elimination  of  grade  crossings. 

California.— Re  Monterey  County,  Decision  No.  3817,  Application 
No.  2453,  Oct.  24, 1916,  order  granting  permission  to  board  of  super- 
visors to  close  a  portion  of  Allison  Road  which  includes  the  crossing 
of  the  Southern  Pacific  tracks,  provided  that  a  public  highway  be 
built  betwe«[i  Horrigan  Road  and  Allison  crossing  on  the  south  side 
of  the  railroad  track,  said  crossing  to  be  well  lighted  at  night  and 
protected  for  twenty-four  hours  a  day  by  a  human  flagman. 
P.U.R.1917C. 
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Miller  v.  Southern  P.  Co.  Decision  No.  3817,  Case  No.  973,  Oct. 
24,  1916,  application  for  the  Commission  to  conduct  the  removal  of 
switching  yard  in  order  to  improve  the  condition  of  an  extremely 
dangerous  crossing,  dismissed,  it  appearing  that  the  Commission 
would  not  be  warranted  in  ordering  a  railroad  company  to  further 
expense  to  relocate  their  switching  yard  or  to  construct  a  viaduct, 
owing  to  the  small  number  of  people  using  the  crossing. 

//Know.— Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Payne,  No.  2871, 
Jan.  3,  1917,  approval  of  plans  for  the  separation  of  grades  where 
tracks  of  the  Baltimore  &  Ohio  Chicago  Terminal  Railroad  Company 
crosses  Marquette  Road  in  the  city  of  Chicago. 

^loomington  v.  Illinois  C.  R.  Co.  No.  5075,  March  6,  1917, 
approval  of  plan  of  Commission  revised  as  of  February  16,  1917, 
under  which  grade  of  the  Washington  street  crossing  of  the  Illinois 
Central  Railroad  Company  shall  be  separated,  in  the  city  of  Bloom- 
ington. 

Reinberg  v.  Chicago,  R.  I.  &  P.  R.  Co.  No.  5550,  March  13,  1917, 
petition  for  separation  of  grades  at  48th  avenue  where  said  avenue 
crosses  the  tracks  of  the  Chicagb,  Rock  Island  &  Pacific  Railway 
Company,  dismissed,  it  appearing  that  the  present  grade  crossing 
may  be  much  improved  by  widening  and  lengthening  the  approaches 
and  at  an  expense  much  less  than  that  required  for  a  separation  of 
the  grades. 

Park  Ridge  v.  Chic^o  &  N.  E.  R.  Co.  No.  5986,  March  28,  1917, 
order  abolishing  grade  crossing  where  tracks  of  the  Chicago  & 
North  Eastern  Railway  Company  cross  Center  street  in  the  city  of 
Park  Ridge,  by  the  substitution  of  a  subway  crossing. 

Hillsboro  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  5305,  April  4, 
1917,  order  abolishing  grade  crossing  where  Tremont  street  crosses 
tracks  and  right  of  way  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  in  the  city  of  Hillsboro;  new  subway  to 
be  constructed  connecting  School  street  in  the  city  of  Hillsboro  with  < 
School  street  in  the  village  of  Schram  city. 

Indiana, — Chicago  &  E.  R.  Co.  v.  Porter  County,  No.  2357,  Dec. 
16,  1916,  order  directing  railroad  company  to  construct  highway 
crossing  so  as  to  pass  under  tracks  of  railroad  company  at  a  level 
of  the  general  surface  of  the  surrounding  country ;  channel  of  water- 
course just  west  of  said  highway  to  be  deflected  so  as  to  bring  the 
highway  and  stream  sufficiently  near  together  so  that  one  bridge 
may  span  both  highway  and  watercourse  with  a  pier  between  them. 

Graham  v.  Indianapolis  &  F.  R.  Co.  No.  2581,  March  3,  1917, 
petition  for  the  separation  of  grade  of  public  highway  and  tracks 
of  the  Indianapolis  &  Frankfort  Railway  Company  in  the  city  of 
Lebanon,  denied, — because  of  the  expense  and  lack  of  need. 

Iowa.— Knox  v.  Davenport,  R.  I.  &  N.  W.  R.  Co.  Docket  A-2340, 
.  Dec*  30, 1916,  order  directing  railway  company  to  construct  a  subway 
P.U.R.1917C. 
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on  its  line  where  it  crosses  the  highway  about  ^  mile  north  of  the 
town  of  Princeton;  one-balf  the  cost  of  said  subway  to  be  paid  by 
Scott  county. 

Public  necessity  does  not  require  a  railroad  company  to  build  a 
viaduct  over  a  highway,  where  it  appears  that  a  part  of  the  street 
traflSc  would  not  use  the  proposed  crossing;  that  existing  grade  cross- 
ings are  at  least  equally  convenient;  that  the  grade  of  the  viaduct 
would  cause  heavy  traffic  to  avoid  it  at  all  times  and  that  so  long 
as  the  grade  crossings  are  maintained  they  will  be  used  by  the 
greater  part  of  the  traffic;  that  it  is  not  practical  to  close  the  grade 
crossings;  and  that  a  necessary  approach  to  the  viaduct  would  be 
so  close  to  the  tracks  of  another  railroad  as  to  mislead  strangers  as 
to  the  danger  from  the  latter  road.  Bracewell  v.  Chicago,  R.  I. 
&  P.  B.  Co.  Docket  No.  A-1301,  Dec.  30,  1916. 

A  railroad  company  should  not  be  required  to  build  a  subway 
crossing  under  its  tracks,  where  it  appears  that  the  grade  of  the 
highway  from  the  crossing  would  be  excessive;  that  there  is  not 
sufficient  use  to  justify  paving  the  floor  of  a  subway,  and  if  it  were 
not  paved  the  lack  of  drainage  would  injure  the  highway;  and  that 
the  growth  of  the  community  would  require  a  subway  located  at 
another  point  in  the  near  future.  Carter  v.  Chicago,  M.  &  St  P. 
K.  Co.  Docket  A-'2138,  Dec.  30,  1916. 

Michigan.— Re  Detroit,  G.  H.  &  M.  R.  Co.  X-6678,  Oct.  27,  1916, 
approval  of  plan  showing  proposed  overhead  bridge  crossing  the 
tracks  of  the  railroad  company. 

Missauri. — Marshall  v.  Chicago,  B.  &  Q.  R.  Co.  Case  Nos.  301, 
303,  304,  305,  703,  704,  Sept.  30,  1916,  4  Mo.  P.  S.  C  R.  339, 
order  approving  plans  for  an  under  crossing  in  the  city  of  St. 
Joseph. 

New  Hampshire. — Boston  &  M.  R:  Co.  v.  Winchester,  D-343, 
April  5,  1917,  order  changing  the  location  of  existing  highway  grade 
crossing  in  the  town  of  Winchester  where  the  Connecticut  River 
Railroad  Company  crosses  existing  highway. 

New  York,  First  District— Re  Long  Island  R.  Co.  Case  No.  1261, 
Jan.  25,  1917,  approval  of  acquisition  by  the  city  of  New  York  of 
so  much  of  the  easement  of  access  in,  over,  and  upon  Fresh  Pond  Road 
and  Metropolitan  avenue  as  may  be  necessary  or  required  for  the 
construction  and  maintenance  of  alterations  and  dianges  in  the 
grade  and  elevation  of  road  and  avenue  in  conformity  with  plans 
and  specificati<His  heretofore  made  and  approved  witii  respect  to 
the  elimination  of  such  grade  crossing. 

Re  Long  Island  R.  Co.  Case  No.  1262,  Feb.  5,  1917,  resolution 
authorizing  certificate  of  partial  performance  of  work  performed  in 
the  grade  crossing  elimination  and  directing  payment  of  $45,000  by 
city  and  $45,000  by  state  on  account. 

New  York,  Second  District.— Re  Esperance,  Case  No.  5687,  Oct. 

P.U.R.1917C. 
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5^  1916,  order  directing  two  grade  crossings  known  as  Hie  double 
crossings  of  the  tracks  of  the  Delaware  &  Hudson  Company  Bailroad 
in  town  of  Esperance  to  be  closed  and  discontinued,  traffic  to  be 
diverted  therefrom  by  means  or  new  highways  and  an  undergrade 
crossing  to  be  constructed. 

Be  Alexander,  Case  No.  5249,  Oct  10,  1916,  approval  of  com- 
pleted work  in  the  closing  and  discontinuance  of  the  first  crossing 
west  of  Alexander  station  of  New  York,  Lackawanna  and  Western 
railway. 

Re  Alexander,  Case  No.  6248,  Oct.  10,  1916,  approval  of  com- 
pleted work  in  ibe  partial  closing  of  highway  grade  crossing  of  the 
New  York,  Lackawanna  &  Western  Bailway,  at  East  Alexander  sta- 
tion. 

Be  New  York  C.  &  H.  R  B.  Co.  Case  No.  774,  Oct.  10,  1916, 
order  modifjring  order  of  Nov.  10, 1914,  in  reference  to  kind  of  pay- 
ment and  the  apportionment  of  the  cost  in  the  work  of  the  elimina- 
tion of  the  Pondfield  road  highway  grade  crossing  of  the  New  York 
Central  &  Hudson  Biver  railroad  in  the  village  of  Bnmxville. 

Be  Esperance,  Case  No.  5687,  Oct  17,  1916,  approval  of  general 
and  detail  plans  and  the  elimination  of  two  highway  grade  crossings 
of  the  Albany  and  Susquehanna  Bailroad  and  a  new  piece  of  high- 
way and  under  crossing  to  be  constructed. 

Be  State  Commission  of  Highways,  Case  No.  4106,  Oct.  19,  1916, 
approval  of  an  accounting  entered  into  by  the  New  York  Central 
Bailroad  Company  with  the  State  Commission  of  Highways  showing 
expenditures  in  a  construction  of  a  highway  crossing  over  the  tracks 
of  the  Adirondack  division  of  the  New  York  Central  &  Hudson 
Biver  Bailroad. 

Be  State  Commissicm  of  Highways,  Case  No.  4107,  Oct.  19,  1916, 
approval  of  an  accoimting  entered  into  by  the  New  York  Central 
Bailroad  Company  with  the  State  Commission  of  Highways  show- 
ing expenditures  in  a  construction  of  a  highway  crossing  the  tracks 
of  the  Adirondack  division  in  the  town  of  Trenton. 

Be  State  Commission  of  Highways,  Case  No.  3791,  Oct.  19,  1916, 
approval  of  accoimting  entered  into  by  the  New  York  Central  Bail- 
road Company  with  the  State  Commission  of  Highways  showing 
expenditures  for  the  work  of  the  elimination  of  a  grade  crossing  of 
the  St.  Lawrence  division  in  the  village  of  Carthage. 

Be  New  York  C.  &  H.  B.  B.  Co.  Case  No.  2583,  Oct  31,  1916, 
approval  of  second  intermediate  accounting  entered  into  by  the 
New  York  Central  Bailroad  Company  with  the  town  of  Bhinebeck 
for  the  work  in  the  elimination  of  the  grade  crossing  of  Shatzell 
street  over  tracks  at  Bhinecliff. 

Be  Brookhaven,  Case  No.  2923,  Oct.  31,  1916,  approval  of  plan 
showing  superstructure  of  a  railroad  bridge  for  undergrade  crossing 
required  to  be  constructed  with  the  elimination  of  a  grade  crossing 
P.U.R.1917C.  ^ 
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of  the  Long  Island  Bailroad  by  the  South  Country  Boad  state  high* 
way  at  Centre  Moriches. 

Ee  New  York  C.  B.  Co.  Case  No.  2891,  Nov.  8,  1916,  application 
for  the  elimination  of  a  grade  crossftig  of  the  Utica  and  Black  Biver 
Bailroad  over  the  Floyd  road  about  3  miles  north  of  the  Marcy 
station,  denied,  it  appearing  that  a  change  could  be  made  in  the  high- 
way but  for  the  obstruction  of  the  view  by  woods.  In  this  case 
Commissioner  Van  Santvoord  said:  "We  regard  it  as  unfortunate 
that  the  authority  of  the  Commission  to  order  the  elimination  of 
grade  crossings  does  not  include  power  in  a  proper  case  to  ameliorate 
the  danger  of  such  crossing  by  compelling  the  removal  of  physical 
obstructions  to  a  free  view  of  the  approach  from  either  directions, — 
the  costs  of  condemnation  of  land  or  consequential  damages  to  be 
apportioned  between  the  parties  in  the  existing  statutory  ratio.'' 

Be  Ogdensburg,  Case  No.  3778,  Nov.  8,  1916,  approval  of  firet 
intermediate  accounting  and  settlement  of  expenses  incurred  by 
the  New  York  Central  Bailroad  Company  and  the  city  of  Ogdens- 
burg on  account  of  work  in  progress  in  the  elimination  of  the 
Spring  street  and  Lake  street  grade  crossings. 

Be  Walden,  Case  No.  2776,  Nov.  20, 1916,  approval  of  an  account- 
ing entered  into  by  the  New  York  Central  Bailroad  Company  in 
tlie  village  of  Walden,  showing  expenditures  incurred  in  the  elimina- 
tion  of  the  grade  crossing  of  the  Wallkill  Valley  Bailroad  by  a  high- 
way known  as  Orange  avenue,  in  the  village  of  Walden. 

Be  Long  Island  B.  Co.  Case  No.  4982,  Nov.  20,  1916,  order  direct- 
ing that  the  sum  of  $400,  the  unexpended  balance  remaining  in  the 
discontinuance  t)f  the  Biverhead  Boad  and  Main  Coimtry  Boad  high- 
way grade  crossings  in  town  of  Southampton,  be  retransferred  to 
the  general  fund  appropriated  by  legislature  for  grade  crossing  pur- 
poses. 

Be  New  York  C.  &  H.  B.  B.  Co.  Case  No.  774,  Dec.  6,  1916, 
approval  of  plans  showing  the  character  of  improvements  to  the  new 
and  existing  roads,  necessary  in  carrying  out  the  elimination  of 
the  Pondfield  Boad  highway  grade  crossing  in  the  village  of  Bronx- 
ville. 

Be  State  Commission  of  Highways,  Case  No.  4108,  Dec.  12,  1916,, 
approval  of  changed  statement  submitted  by  the  New  York  Central 
Bailroad  Company  covering  cost  of  extra  work,  not  included  in 
original  contract  in  the  alteration  of  grade  crossing  north  of  Bemsen. 

Be  New  York  C.  &  H.  B.  B.  Co.  Case  No.  774,  Dec.  14,  1916, 
approval  of  second  intermediate  accounting  entered  into  by  railroad 
company  with  the  village  of  Bronxville. 

Be  New  York  C.  &  H.  B.  B.  Co.  Case  No^774,  Dec.  14,  1916, 
order  authorizing  the  reconstruction  of  wall  along  the  north  side 
of  Pondfield  road  east  of  railroad  tracks,  in  the  work  of  the  elimina- 
P.U.R.1917C. 
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tion  of  the  Pondfield  Road  highway  grade  crossing  of  the  New  York 
Central  &  Hudson  Eiver  Railroad  in  the  village  of  Bronxville. 

Re  Frontier  Electric  R.  Co.  Case  No.  5768,  Dec.  27,  1916,  order 
directing  railway  company  to  cross  the  New  York  Central  Railroad 
at  a  point  near  the  Williamsville  road  highway  and  the  Elicott  Creek 
road  highway  in  city  of  Tonawanda,  above  grade  of  existing  rail- 
road by  overhead  bridge ;  to  cross  existing  railroad  of  the  New  York 
Centrd  Railroad  Company,  known  as  the  Lockport  branch  in  the 
city  of  North  Tonawanda,  above  grade. 

Re  New  York,  C.  &  H.  R.  R.  Co.  Case  No.  G.  C.  381,  Dec.  27, 
1916,  approval  of  completed  work  in  the  elimination  of  the  North 
Pearl  street  and  the  Van  Woert  street  grade  crossings  of  railroad 
in  the  city  of  Albany. 

Re  Pennsylvania  R.  Co.  Case  No.  5506,  Dec.  27,  1916,  approval 
of  completed  work  in  closing  Old  Main  street  grade  crossing  of  the 
Elmira  and  Lake  Ontario  Railroad  in  the  incorporated  village  of 
Horseheads,  and  the  diversion  of  travel  therefrom  to  a  new  crossing 
of  said  railroad. 

Re  Utica^  Case  No.  509,  Dec.  27,  1916,  approval  of  second  inter- 
mediate accounting  entered  into  between  the  New  York,  Ontario  & 
Western  Railway  Company  and  the  Delaware,  Lackawanna  &  Western 
Railroad  Company,  for  the  city  of  Utica,  showing  expenditures  prop- 
erly and  necessarily  incurred  in  carrying  out  the  Commissioner's 
order  in  the  elimination  of  the  present  street  grade  crossing  of  the 
New  York,  Ontario  &  Western  Railway  and  the  Delaware,  Lacka- 
wanna and  Western  Railroad  in  Utica. 

Re  Lockport,  Case  No.  5066,  Dec.  27,  1916,  approval  of  completed 
work  in  the  elimination  of  the  Shawnee  Road  highway  grade  crossing 
of  the  Falls  branch  of  said  railway  company  by  the  construction  of 
an  undergrade  crossing. 

Re  New  York  C.  &  H.  R.  R.  Co.  Case  No.  3471,  Dec.  27,  1916, 
approval  of  final  accounting  entered  into  with  the  city  of  Beacon, 
showing  expenditures,  including  interest,  properly  and  necessarily 
incurred  in  carrying  out  the  Commission's  order  in  the  elimination 
of  Main  street  grade  crossing  in  the  village  of  Fishkill  Landing. 

Re  State  Commission  of  Highways,  Case  No.  5801,  Dec.  28,  1916, 
order  authorizing  the  discontinuance  of  grade  crossing  known  as 
Miller's  crossing  of  the  New  York,  Ontario  &  Western  Railway, 
travel  to  be  diverted  therefrom  by  the  construction  of  new  pieces  of 
highway  on  the  east  and  west  sides  of  said  railway,  and  an  over- 
grade  crossing  to  be  located  1,500  feet  northerly  of  the  existing 
Miller's  crossing. 

Re  New  York  C.  &  H.  R.  R.  Co.  Case  No.  3471,  Jan.  2,  1917, 
order  directing  that  the  unexpended  balance  remaining  to  credit  of 
Commission  in  the  elimination  of  the  Main  street  grade  crossing 
P.U.R.1917C. 
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in  the  village  of  Fishkill  Landing,  be  retransfcrred  to  the  general 
fund  appropriated  by  l^glature  for  grade  crossing  purposes. 

Be  Onondaga  County,  Case  No.  6765,  Jan.  2, 1917,  order  directing 
grade  crossing  of  Syracuse,  Binghamton  &  New  York  Railroad  by  the 
Onativia-Apulia  county  road  be  closed  and  discontinued,  travel  to 
be  diverted  therefrom  to  an  undergrade  crossing  to  be  constructed 
at  a  point  450  feet  southerly  of  the  existing  crossing. 

Re  New  York  C.  ft  H.  R.  R.  Co.  Case  No.  2683,  Jan.  9, 1917,  order 
approving  first  intermediate  settlement  entered  into  by  the  New 
York  Central  Railroad  Company  with  the  town  of  Rhinebeck,  show- 
ing expenditures  necessarily  incurred  to  October  1, 1916,  in  carrying 
out  the  Commission's  order  in  the  elimination  of  the  Shatzell  street 
grade  crossing  over  tracks  at  Rhinecliflf. 

Re  Ogdensburg,  Case  No.  3778,  Jan.  9,  1917,  order  approving 
first  intermediate  settlement  entered  into  by  the  New  York  Central 
Railroad  Company  with  the  city  of  Ogdensburg,  showing  expend- 
itures necessarily  incurred  to  November  1,  1916,  in  carrying  out 
Commission's  order  in  the  elimination  of  the  Spring  street  and  Lake 
street  grade  crossings  of  the  New  York  Central  Railroad  in  said  city. 

Re  State  Commission  of  Highways,  Case  No.  3792,  Jan.  9,  1917, 
approval  of  accounting  entered  into  by  the  State  Commission  of 
Highways  with  tht  New  York  Central  Railroad  Company,  showing 
expenditures  properly  and  necessarily  incurred  in  carrying  out  Com- 
mission's order  in  the  elimination  of  grade  crossing  of  the  New 
York  Central  ft  Hudson  River  Railroad  by  a  highway  known  as 
stfite  route  No.  6,  in  the  town  of  Batavia. 

Re  State  Commission  of  Highways,  Case  No.  4114,  Jan.  10,  1917, 
approval  of  completed  work  in  the  elimination  of  grade  crossing  of 
the  New  York  Central  ft  Hudson  River  Railroad  at  Cementon. 

Re  Jamestown,  Case  No.  1519,  Jan.  16,  1917,  approval  of  detailed 
masonry  plan  in  the  elimination  of  certain  grade  crossings  of  high- 
ways over  tracks  of  the  Erie  Railroad  Company  in  the  ci^  of  James- 
town. 

Re  New  York  C.  &  H.  R.  R.  Co.  Case  No.  2583,  Jan.  16,  1917, 
approval  of  completed  work  in  the  elimination  of  grade  crossing  of 
Shatzell  street  over  railroad  company's  tracks  at  Rhinecliflf. 

Re  State  Commission  of  Highways,  Case  No.  5081,  Jan.  16,  1917, 
approval  of  plans  in  the  work  of  the  elimination  of  three  grade 
crossings  of  the  New  York,  Ontario  &  Western  Railway  bn  county 
highway  Petition  No.  3112,  in  the  town  of  Delhi. 

Re  State  Commission  of  Highways,  Case  No.  4535,  Jan.  23,  1917, 
approval  of  first  intermediate  accounting  entered  into  by  the  New 
York  Central  Railroad  Company  with  the  State  Commission  of 
Highways,  showing  expenditures  properly  and  necessarily  incurred 
in  carrying  out  Commission's  order  as  to  the  manner  in  which  a 
new  highway  known  as  the  Eastern  Boulevard  to  be  constructed 
P.U.R.1917C. 
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acro80  the  Caiihage  branch,  St.  Lawr^ce  diviskm,  of  tlie  New  York 
Central  ft  Hudson  River  Railroad  in  dty  of  Watertown. 

Re  State  GommisBion  of  Highw^rs,  Case  No.  5605,  Jan.  30,  1917, 
order  authorizing  the  discontinuance  of  existing  grade  crossing  of 
single  track  of  Erie  railroad  by  county  highway  No.  1321,  in  tlie 
town  of  Springwater,  and  to  construct  a  new  undergrade  crossing 
and  a  new  piece  of  highway  leading  thereto  on  the  west  side  of  track. 

Re  New  York  C.  ft  H.  R.  R.  Co.  Case  No.  157,  Feb.  21,  1917, 
approval  of  plan  for  elimination  of  grade  crossings  in  Tarrytown  at 
a  cost  of  about  $340,000,  of  which  the  share  of  the  state  would 
amount  to  $85,000. 

Re  New  York  C.  ft  H.  R.  R.  Co.  Case  No.  156,  March  6,  1917, 
accounting  by  the  railroad  company  of  cost  and  expenses  of  carrying 
out  various  orders  of  the  Commission  providing  for  the  elimination 
of  certain  street  crossings  in  White  Plains. 

Re  Elmira,  C.  ft  W.  R.  Co.  Case  No.  2142,  Feb.  15, 1917,  approval 
of  accounting  entered  into  relating  to  the  elimination  of  the  grade 
crossing  of  the  Erie  Railroad  in  the  town  of  Coming  and  the  sub- 
stitution of  an  under  crossing  at  that  point. 

Re  New  York  C.  ft  H.  R.  R.  Co.  Case  No.  2072,  Feb.  20,  1917, 
approval  of  accounting  entered  into  with  the  railroad  company  in 
relation  to  the  elimination  of  grade  crossings  of  the  railroad  in  the 
village  of  Ossining. 

Re  Rochester,  Case  No!  5005,  Feb.  21,  1917,  approval  of  plans 
showing  superstructure  to  be  erected  in  the  work  of  the  elimination 
of  grade  crossings  at  Brown  street  and  the  construction  of  an  under- 
grade crossing. 

Re  New  York,  L.  &  W.  R.  Co.  Case  No.  2805,  Feb.  26,  1917,  ap- 
proval of  specification  covering  substructural  work  required  to  be 
performed  for  the  construction  of  an  undergrade  crossing  at  Love  joy 
street  in  the  village  of  Sloan. 

Re  New  York,  L.  &  W.  R.  Co.  Case  No.  2805,  Feb.  26,  1917,  ap- 
proval of  specification  in  relation  to  construction  of  complete  viaduct 
and  the  work  of  the  elimination  of  the  Harlem  avenue  grade  crossing 
of  the  New  York,  Ijaekawanna  &  Western  Railway,  the  Lehigh 
Valley  Railroad,  the  Erie  Railroad,  and  the  Lehigh  &  Lake  Erie 
Railroad  in  the  town  of  Cheektowage  and  village  of  Sloan. 

Pennsyhania. — Re  Allen  Street  R.  Co.  Application  Docket  No. 
243-1915,  Jan.  9,  1917,  order  authorizing  the  construction  of  an 
overhead  crossing  over  tracks  of  the  Lehigh  &  New  England  Rail- 
road Company  at  a  point  near  Bath. 

Business  Men  v.  New  York  C.  R.  Co.  Complaint  Docket  No.  1067, 
Feb.  27,  1917,  order  abolishing  Water  street  grade  crossing  in  bor- 
ough of  Wesleyville,  and  requiring  construction  of  an  under-pass. 

Vermont— Re  Manchester,  D.  ft  G.  R.  Co.  No.  500,  Dec.  5,  1916, 
order  exempting  railroad  company  from  the  requirement  of  section 
P.U.R.1917C.  68 
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4546  P.  S.  as  amended  by  No.  148  of  the  Acts  of  1915^  for  the  year 
1916^  and  from  eliminating  one  grade  crossing  upon  its  line  of  rail- 
road, it  appearing  from  the  evidence  that  this  railroad  runs  very 
few  trains,  that  there  are  no  dangerous  crossings  upon  its  line  of 
road,  and  that  it  is  not  able  to  earn  its  operating  expenses  and 
fixed  charges. 

Re  Clarendon  &  P.  B.  Co.  No.  501,  Dec.  5,  1916,  order  exempting 
railroad  company  from  the  requirements  of  section  4546  P.  S. 
as  amended  by  No.  148  of  the  Acts  of  1915,  for  the  year  1916,  and 
from  eliminating  one  grade  crossing  upon  its  line  of  railroad,  it 
appearing  that  the  railroad  runs  very  few  trains,  that  there  are  no 
dangerous  crossings,  and  that  it  is  barely  able  to  earn  its  operating 
expenses  and  fixed  charges. 

Wiscormn.—Re  Chicago,  M.  &  St.  P.  B.  Co.  Feb.  3,  1917,  order 
directing  railway  company  to  make  certain  alterations  in  grade 
crossing  on  its  line  }  mile  east  of  Pardeeville  station  in  the  town  of 
Wyocena,  it  appearing  that  the  traflSc  was  not  heavy  enough  at  this 
time  to  justify  the  construction  of  a  viaduct. 

d.  Protection  at  crossings. 

Connecticut. — ^Re  Bridgeport,  Docket  No.  2139,  Dec.  .12,  1916, 
order  denying  petition  for  the  maintenance  of  a  flagman  at  the  cross- 
ing of  Grand  street,  in  the  city  of  Bridgeport,  it  appearing  that  tlie 
danger  incident  to  use  of  such  street  is  not  so  extensive  as  to  war- 
rant such  protection. 

Be  Bristol,  Docket  No.  2186,  Jan.  9,  1917,  order  requiring  the 
installation  and  maintenance  of  gates  by  the  railroad  company  at 
the  crossing  of  Broad  street  in  the  city  of  Bristol,  at  grade  with  the 
tracks  of  the  New  York,  New  Haven  &  Hartford  Bailroad  Company. 

Illinois. — State  Public  Utilities  Commission  v.  Cleveland,  C.  C. 
&  St.  L.  B.  Co.  No.  5595,  Oct.  23,  1916,  order  directing  the  in- 
stallation of  type  of  crossing-gate  at  Broadway  street  crossing  in 
the  city  of  Venice. 

Wabash  R  Co.  v.  Tilton,  No.  4741,  Oct.  30,  1916,  order  authoriz- 
ing the  installation  of  an  automatic  alarm  bell,  with  signaling  de- 
vices attached,  at  "H'*  street  crossing  in  the  village  of  Tilton. 

Horn  V.  Lake  Erie  &  W.  E.  Co.  No.  5602,  Nov.  23,  1916,  order 
directing  railroad  company  to  install  an  electric  warning  bell  at  each 
of  its  crossings  in  the  immediate  vicinity  of  Farradale. 

Titus  Y.  Chicago,  B.  &  Q.  B.  Co.  No.  5206,  Dec.  18,  1916,  order 
dismissing  application  for  installation  of  crossing  flagmen  at  cross- 
ings in  village  of  Smithboro,  it  appearing  that  traffic  at  this  time  is 
not  great  enough  to  justify  such  protection. 

State  Public  Utilities  Commission  v.  Chicago  &  A.  R.  Co.  No. 
5678,  Dec.  27,  1916,  order  directing  the  construction  and  installa- 
P.U.R.1917C. 
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tnm  of  a  set  of  croflBing  gates  at  the  Sangamon  avenue  crossing  in 
the  city  of  Springfield. 

Luttringhaus  v.  Aurora,  E.  &  C.  R.  Co.  No.  6683,  Jan.  9,  1917, 
petition  for  crossing-gates  or  flagmen  at  various  specified  crossings 
in  street  at  grade  over  tracks  of  railroad  company  in  the  village  of 
Maywood,  dismissed,  it  appearing  that  the  traffic  was  not  suflBcient 
to  justify  tlie  Commission  to  order  such  additional  protection. 

Re  Cleveland,  C.  C.  &  St  L.  R.  Co.  No.  6169,  Feb.  14,  1917,  ap- 
proval of  an  agreement  relating  to  the  interlocking  plant  located  at 
the  grade  crossing  formed  by  tracks  of  the  railway  company  at 
Tower  Hill. 

Chicago  &  I.  M.  R.  Co.  v.  Chicago  &  A.  R.  Co.  No.  5739,  Feb. 
21,  1917,  two  grade  crossings  over  tracks  of  Chicago  &  Alton  Rail- 
road Company  at  Auburn,  Illinois,  required  to  be  interlocked. 

Mobile  &  0.  R.  Co.  v.  Illinois  C.  R.  Co.  No.  6200,  March  8,  1917, 
approval  of  the  construction  of  a  safety  device  by  the  Mobile  & 
Ohio  Railroad  Company  at  the  grade  crossing  of  main  track  with 
the  track  of  the  Illinois  Central  Railroad  Company  at  East  Coron- 
delet. 

Indiana.— Re  New  York  C.  R.  Co.  No.  2454,  Dec.  16,  1916, 
order  granting  permission  to  operate  interlocking  plfint  at  North 
Liberty. 

Brown  v.  Pittsburgh,  C.  C.  &  St,  L.  R.  Co.  No.  1486,  Dec.  16, 
1916,  petition  asking  that  respondent  be  required  to  install  a  watch- 
man at  the  crossing  of  the  main  highway  in  Mill  Grove,  denied,  it 
being  the  evident  purpose  of  the  Act  of  March  3,  1915,  Acts  1915, 
page  105,  to  require  railroads  to  install  flagmen  at  such  highway 
crossings  only  where  view  of  the  approaching  trains  is  obstructed, 
and  in  this  case  for  a  long  distance  on  either  side  of  the  highway 
crossing  the  view  is  not  obstructed. 

Re  New  York  C.  R.  Co.  No.  2565,  Dec.  22,  1916,  approval  of 
interlocking  plant  at  intersection  of  tracks  of  the  New  York  Central 
Railroad  Company,  the  Michigan  Central  Railroad  Company  and 
the  Pere  Marquette  Railroad  Company  at  Porter. 

Maine.— Re  Maine  C.  R.  Co.  R.  R.  No.  209,  Dec.  26,  1916,  order 
directing  railroad  company  to  install  and  maintain  automatic  signals 
at  the  Tuttle  Road  crossing  in  the  town  of  Cumberland. 
.  Massachusetts.— Re  Maiden,  P.  S.  C.  1338,  Feb.  27,  1917,  order 
^requiring  Boston  &  Maitie  railroad  to  operate  electric  signal  bells 
at  Bellvale  and  Clapp  streets  in  city  of  Maiden. 

Re  Bay  State  Street  R.  Co.  P.  S.  C.  1683,  April  10,  1917,  order 
authorizing  discontinuance  of  special  crossing  tenders  at  Main  street 
crossing  at  Wilmington  and  at  Central  street  crossing  at  East 
Bridgewater,  but  refusing  to  modify  the  existing  regulations  at 
the  crossing  of  the  Boston  &  Maine  Railroad  at  the  junction  of 
Church,  Pleasant  and  Main  streets  in  Winchester. 
P.U.R.1917C. 


Digitized  by 


Google 


1076  APPENDIX. 

Michigan. — ^Re  Lansing  Connecting  B.  Co.  D^m^  Aug.  S,  1916, 
order  directing  Lansing  Connecting  Bailroad  Compoay  and  the  Michi- 
gan Bailwaj  Company  to  cause  all  engines,  trains  and  cars  to  come 
to  a  stop  not  less  than  100  feet  from  the  crossing  of  said  railroads 
on  Pennsylvania  avenue  in  the  city  of  Lansing. 

Ee  Detroit  United  E.  Co.  No.  2819,  Oct.  27, 1916,  order  granting 
permission  to  Detroit  United  Eailways  to  operate  trains  and  cars 
over  the  crossings  of  the  Detroit  ft  Canada  Grand  Trunk  Junction 
and  Michigan  Eailroads  at  Campau  avenue  in  Hamtramck,  pending 
installation  of  fall  interlocking  system. 

Ee  Michigan  C.  E.  Co.  X-6750,  Oct.  31,  1916,  order  requiring 
railroad  company  to  install  and  maintain  a  track  circuit  crossing 
alarm  bell  with  wigwag  attachment  at  first  highway  crossing  west 
of  Bath  over  the  tracks  of  the  railroad  company. 

Ee  FKnt,  D-37,  Nov.  8,  1916,  order  directing  Grand  Trunk 
Western  Eailway  Company  to  install  additional  protection  at  certain 
specified  crossings  in  the  city  of  Flint. 

Ee  Bates,  X-6698,  Nov.  9,  1916,  order  directing  railroad  com- 
pany to  install  and  maintain  an  automatic  crossing  alarm  bell  with 
the  wigwag  attachment  at  the  highway  crossing  of  the  tracks  of 
the  Chicago,*  Kalamazoo  ft  Saginaw  Eailway  at  the  foot  of  Long 
Lake. 

Ee  Green,  X-6699,  Nov.  9,  1916,  order  directing  the  Southern 
Micliigan  Eailway  Company  to  cause  all  trains  and  ears  to  be  brought 
to  a  stop  within  50  feet  of  the  Eisenhart  crossing  of  said  railway 
company's  tracks  near  Scotdale. 

Ee  Grand  Eapids,  X-6735,  Nov.  9,  1916,  order  directing  the 
Grand  Eapids  &  Indiana  Eailway  Company  to  install  a  watchman 
at  the  Franklin  street  crossing  during  twenty-four  hours  of  the 
day. 

Ee  Grand  Eapids,  X-6736,  Nov.  9,  1916,  order  directing  the 
Michigan  Central  Eailroad  Company  and  ihe  Grand  Eapids  &  In- 
diana Eailway  Company  to  install  and  operate  an  automatic  crossing 
alarm  bell  with  wigwag  attachment  at  the  Burton  avenue  crossing 
of  the  said  railroad  company. 

Ee  Michigan  C.  E.  Co.  X-2819,  Nov.  14,  1916,  approval  of  plans 
showing  layout  for  proposed  full  interlocking  sjstem  at  the  cross- 
ings of  the  Detroit  United  Eailway  with  the  Michigan  Central 
Eailroad  Belt  Line,  in  the  village  of  Hamtramck. 

Ee  Michigan  E.  Co.  X-6749,  Nov.  21,  1916,  order  granting  per- 
mission to  railway  company  to  cross  with  cars  on  the  Grand  Eapids 
Kalamazoo  Division  tracks  of  the  Holland  Division  near  Grandville 
avenue.  Grand  Eapids,  without  bringing  such  <»rs  to  a  stop  in  ad- 
vance of  sueh  crossing. 

Ee  Michigan  C.  E.  Co.  No.  X-6796,  Nov.  28,  1916,  approval  of 
P.U.R.1917C. 
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plans  showing  changes  in  interlocking  system  on  GFraiid  Trunk  wye 
switch  at  West  Detroit 

Ee  Morrice,  X-5200,  Not.  28,  1916,  order  directing  railroad  com- 
pany to  install  and  maintain  safety  gates  at  Main  street  crossing 
of  tracks  in  village  of  Morrice. 

Be  Michigan  C.  B.  Belt  Line,  X-2675,  Dec.  5,  1916,  raUroad 
company  ordered  to  station  a  watchman  at  the  Boulevard  cross- 
ing of  Belt  Line  in  city  of  Detroit  during  twenty-four  hours  of 
the  day. 

Be  Springwells  Twp.  X-6659,  Dec.  19,  1916,  order  directing  the 
Michigan  Central  Bailroad  Company  to  install  and  operate  safety 
gates  at  Maples  Boad  crossing  in  Springwells  township. 

Be  Detroit  United  B.  Co.  D-837,  Dec.  19,  1916,  order  directing 
railroad  company  to  install  a  full  interlocking  and  derailing  switch 
and  signal  system  to  be  operated  by  a  man  located  in  a  tower,  at 
the  Milwaukee  avenue  crossing  in  Detroit. 

Be  Detroit,  G.  H.  &  M.  B.  Co.  D-276,  Dec.  22,  1916,  order 
approving  of  plans  showing  rearrangement  of  interlocking  plant  and 
protection  for  additional  track  crossing  of  the  Detroit  Bailway  with 
the  tracks  of  the  Detroit  Terminal  Bailroad  at  Ford  Junction. 

Be  Durand,  X-6430,  Jan.  8,  1917,  order  directing  the  Cincin- 
nati, Saginaw  &  Mackinaw  Bailroad  Company,  the  Detroit,  Grand 
Haven  &  Milwaukee  Bailway  Company  and  the  Ann  Arbor  Bailroad 
Company,  to  erect  an  elevated  car  at  crossing  of  said  railroad  tracks 
at  Oak  street,  and  to  provide  and  place  an  automatic  crossing  alarm 
bell  with  wigwag  attachment  west  of  tracks  of  the  Detroit  railroad, 
to  be  operated  by  a  watchman  located  in  said  tower. 

Be  Detroit  United  B.  Co.  No.  6741,  Jan.  16,  1917,  order  directing 
railway  company  together  with  the  Detroit,  Grand  Haven  &  Mil- 
waukee Bailway  Company  to  provide  and  install  at  the  Forest 
avenue  crossing  of  tracks  in  the  city  of  Detroit,  a  full  interlocking 
and  derailing  switch  and  signal  system. 

Be  Ehrke,  No.  6339,  Jan.  16,  1917,  order  denying  request  for 
the  approval  of  Grand  Trunk  Bailway  System^s  plans,  showing 
iayout  for  an  interlocking  system  at  the  crossing  of  the  Grand  Trunk 
Western  and  Detroit,  Toledo  ft  Milwaukee  Bailways  at  Battle  Creek, 
it  appearing  that  such  an  interlocking  system  would  not  satis- 
factorily and  safely  protect  said  crossing. 

Be  County  Boad  Comrs.  X-6881,  Jan.  23,  1917,  order  direct- 
ing the  Michigan  Central  Bailroad  Company  to  maintain  and  oper- 
ate at  Miller  Boad  crossing  of  tracks  two  automatic  crossing  alarm 
bells  vrith  wigwag  attachments  in  Springwells  township. 

Be  Union  Club,  X-6780,  Jan.  23,  1917,  order  directmg  the  Chi- 
cago ft  Northwestern  Bailway  Company  to  cause  a  watchman  to  be 
maintained  at  the  Genesee  street  crossing  in  Iron  Biver,  between  the 
hours  of  6  A.  M.  and  6  p.  m. 
P.tJ.R.1917C. 
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He  Mattawan,  X--6818,  Jan.  23, 1917,  order  directing  the  Michigan 
Central  Railroad  Company  to  place  a  warning  sign  on  highway  ap- 
proaches to  railroad  compan/s  tracks  in  Mattawan. 

Re  Deep  River  Twp.  X-6897,  Jan.  23, 1917,  order  directing  Michi- 
gaa  Central  Railroad  Company  to  maintain  and  operate  a  track  cir- 
cuit automatic  crossing  alarm  bell  with  wigwag  attachment  at  first 
highway  crossing  north  of  the  Michigan  Central  passenger  and 
freight  stations  at  Sterling. 

Re  Cincinnati,  S.  &  M.  R.  Co.  X-2839,  Jan.  26,  1917,  order 
directing  railroad  company  to  install  in  the  West  Genesee  avenue 
station  annimciator  bells  to  advise  gateman  at  the  crossing  of  tracks 
on  West  Genesee  avenue  of  the  approach  of  all  engines  and  trains. 

Re  Grand  Rapids,  X-1683,  Jan.  26,  1917,  order  directing  the 
Michigan  Railway  Company  to  provide  each  side  of  tracks  at  cross- 
ings of  Wealthy  street  and  Butter^orth  avenue  with  warning  signs, 
and  to  cause  the  speed  of  all  trains  to  be  reduced. 

Re  Detroit,  G.  H.  &  M.  R.  Co.  X-6053,  Jan.  31,  1917,  approval 
of  interlocking  system  at  the  crossing  of  the  single  track  of  the  De- 
troit, Grand  Haven  &  Milwaukee  Railway,  with  the  double  track  of 
the  Detroit  United  Railway  on  Fourth  street,  in  Royal  Oak. 

Re  Michigan  C.  R.  Co.  D-1072,  Feb.  1,  1917,  approval  of  plans 
showing  layout  for  additions  to  interlocking  plant  at  crossings  of 
the  Michigan  Central  Railroad,  Detroit  Terminal  Railroad  and  Chi- 
cago, Detroit  &  Canada  Grand  Trunk  Junction  Railroad  for  the 
purpose  of  protecting  the  Michigan  Central  Railroad  Belt  Line 
crossing  of  the  Chicago,  Detroit  &  Canada  Grand  Trunk  Junction 
Railroad. 

Re  Rose,  X-6654,  Feb.  1,  1917,  order  directing  Pere  Marquette 
Railroad  to  install  and  maintain  safety  gates  at  tlie  Riverside  Road 
crossing  of  tracks  near  Benton  Harbor. 

Re  Detroit,  G.  H.  &  M.  R.  Co.  X-6741,  Feb.  1,  1917,  approval  of 
plans  showing  layout  for  a  full  interlocking  system  at  crossing  of 
the  railway  company  and  the  Detroit  United  Railway  on  Forest 
avenue  in  Detroit. 

Re  Trout,  X-3032,  Feb.  8,  1917,  approval  of  plans  showing  pro- 
posed changes  at  Hoyt  interlocking  plant  at  the  crossing  of  the  Michi- 
gan Central  &  Pere  Marquette  Railroads. 

Re  Rockwood,  X-6929,  Feb.  9,  1917,  order  directing  New  York 
Central  Railroad  Company  to  station  a  watchman  at  the  crossing  of 
the  railroad  with  what  is  known  as  the  cement  wagon  road  in  the 
village  of  Rockwood,  between  the  hours  of  7  a.  m.  and  7  p.  m. 

Re  Detroit,  G.  H.  &  M.  R.  Co.  D-837,  Feb.  13,  1917,  approval 
of  plans  showing  layout  for  full  interlocking  system  at  the  crossing 
of  railroad  tracks  with  the  tracks  of  the  Detroit  United  Railway  on 
Milwaukee  avenue  in  the  city  of  Detroit. 
P.U.R.1917C. 
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Re  Michigan  C.  B.  Co.  X-6969,  Feb.  13,  1917,  approval  of  plans 
showing  changes  in  interlocking  plant  at  Haires. 

Re  Trump,  D-276,  Feb.  21,  1917,  order  granting  permission  to 
operate  trains  on  Detroit  Terminal  Railroad  over  crossing  of  tracks 
of  the  Detroit  United  Railway  on  Woodward  avenue  pending  installa- 
tion of  interlocking  device. 

Re  Michigan  C.  R.  Co.  D-944,  Feb.  21,  1917,  approval  of  full 
interlocking  system  at  crossings  of  the  Michigan  Central,  Cincinnati, 
Saginaw  &  Mackinaw,  Pere  Marquette  and  Saginaw  Bay  City  Rail- 
roads at  Mershon. 

Re  Pere  Marquette  R.  Co.  X-6041,  Feb.  21,  1917,  order  grating 
permission  to  discontinue  after  scheduled  train  service  is  abandoned 
on  Belt  Line,  the  maintaining  of  a  flagman  at  the  crossings  of  its 
Belt  Line  railroad  tracks  with  West  Genesee,  Hancock,  Court, 
Mackinaw  and  Gratiot  streets  in  the  city  of  Saginaw. 

Re  Michigan  C.  R.  Co.  No.  1402,  Feb.  23,  1917,  approval  of 
plans  showing  changes  within  the  limits  of  the  interlocking  system 
at  Milwaukee  Jimction. 

Re  Detroit,  6.  H.  &  M.  R.  Co.  D-276,  March  14,  1917,  approval 
for  use  on  and  after  10  o'clock  a.  m.  March  15,  1917,  full  interlock- 
ing system  at  the  crossing  of  the  double  tracks  of  the  Detroit,  Grand 
Haven  &  Milwaukee  Railway  and  the  Detroit  Terminal  Railroad 
at  Ford  Junction. 

Re  Clinton,  No.  3119,  April  6,  1917,  order  authorizing  railroad 
companies  to  install  irt  the  Chicago  street  crossing,  automatic  cross- 
ing alarm  bell  with  wig\i'ag  attachment  in  the  place  of  the  automatic 
crossing  alarm  bell  now  maintained  at  said  crossing. 

Minnesota. — Becker  County  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  Nov.  11,  1916,  order  directing  respondent  to  protect  crossing 
where  state  highway  No.  2  crosses  the  railroad  company's  tracks, 
either  by  a  set  of  eflBcient  highway  crossing  gates  to  be  operated 
day  and  night  or  separating  the  grade  at  the  crossing  by  carrying 
the  highway  either  over  or  under  said  crossing. 

Re  Great  Northern  R.  Co.  Nov.  14,  1916,  order  directing  rail- 
way company  to  make  changes  and  improvements  at  specified  cross- 
ings, at  and  near  Albany. 

Missouri.— In  Re  Latimer,  Case  No.  971,  Dec.  12,  1916,  4  Mo. 
P.  S.  C.  R.  606,  it  was  held  that  it  is  the  duty  of  the  Missouri 
Commission  to  examine  the  evidence  with  reference  to  the  safety  of 
a  proposed  grade  crossing  notwithstanding  an  agreement  between 
the  highway  officials  and  the  railroad  fixing  the  location  of  the  cross- 
ing. 

New  Hampshire. — Boston  4;  M.  R.  Co.  v.  Warren,  D-7,  Order 
No.  619,  March  30,  1917,  amendment  of  order  of  July  12,  1911, 
by  changing  Order  No.  2,  in  reference  to  the  stationing  of  a  flag- 
man at  the  crossing  between  the  upper  and  lower  villages  in  the 
P»U.R.1917C. 
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town  of  Warren,  eadi  day  of  the  year  from  half  past  six  o'clock  in  the 
forenoon  until  the  passage  of  the  last  evening  passenger  train. 

Boston  &  M.  B.  Co.  y.  Warburtcm,  D-346,  Order  No.  618,  April 
2,  1917,  order  granting  permiflsion  to  railroad  company  to  enter 
upon  a  certain  parcel  of  land  located  on  a  highway  known  as  the 
Salmon  Falls  Boad,  in  the  city  of  Boches^er,  for  the  purpose  of 
cutting  down  and  removing  all  trees,  underbrush  and  other  obstruc- 
tions to  view  of  approaching  trains  at  the  intersection  of  said  road 
with  the  Boston  &  Maine  Bailroad. 

New  Jersey, — Permission  to  lay  out  a  highway  over  railroad  tracks 
at  a  point  where  the  railroad  was  crossed  by  two  highways  intersect- 
ing at  right  angles  was  issmed,  it  appearing  that  this  would  involve 
merely  the  extension  of  the  present  crossing  on  one  side  of  the  rail- 
road track,  to  permit  safety  (d  travel  at  that  point  Be  Paterson, 
Nov.  28,  1916. 

New  York,  First  District— Be  Staten  Island  B.  Co.  Case  No. 
1679,  April  4,  1917,  order  modifying  order  of  May  28,  1913,  with 
respect  to  the  maintenance  of  a  flagman  at  Washington  avenue, 
Annadale,  so  as  to  permit  the  installation  of  an  automatic  crossing 
signal  at  that  point  instead  of  a  flagman  as  required  by  said  order. 

New  York,  Second  District — Be  Lehigh-Buffalo  Terminal  B.  Corp. 
Case  No.  6711,  Oct.  6,  1916,  approval  of  plans  showing  the  interlock- 
ing switch  and  signal  apparatus  proposed  to  be  constructed  at  cross- 
ing of  New  York  Central  Bailroad. 

Be  Hud8<»  Valley  B.  Co.  Case  No.  5786,  No^  8, 1916,  order  grant- 
ing permission  to  nulroad  company  to  discontinue  the  maintenance 
and  operation  of  derail  switches  in  its  tracks  at  a  point  where  such 
tracks  cross  at  grade  the  tracks  of  the  Delaware  &  Hudson  Com- 
pany on  Broadway,  in  the  village  of  Fort  Edward. 

Ithaca  Board  of  Commerce  v.  Delaware,  L.  &  W.  B.  Co.  Case  No. 
5735,  Jan.  9,  1917,  order  directing  railroad  company  to  install  at 
State  street  crossing  an  automatic  signaling  device  to  warn  passersby 
coming  from  either  direction  on  State  street,  of  the  approach  of 
northbound  trains  on  the  tracks  of  respondent. 

Be  New  York  C.  B.  Co.  Case  No.  5809,  Feb.  7, 1917,  order  direct- 
ing railroad  company  to  install  visual  highway  signal  at  a  grade 
crossing  of  a  highway  and  the  West  Shore  Bailroad,  a  short  distance 
west  of  the  village  of  Vernon. 

Hancock  v.  Erie  B.  Co.  Case  No.  5701,  Feb.  15,  1917,  complaint 
alleging  that  further  protection  is  required  at  four  specified  grade 
crossings,  dismissed,  it  appearing  that  the  traflic  over  these  crossings 
does  not  justify  the  making  of  an  order  requiring  the  installation 
of  crossing  gates  at  a  station  maintained  at  Brighton. 

Lockport  V.  New  York  C.  B.  Co.  Case  No.  5733,  Feb.  27,  1917, 
petition  to  require  the  installation  of  safety  gates  at  Hawley  and 
Caledonia  streets,  in  the  city  of  Lockport,  dismissed,  it  appearing 
P.U.R.1917C. 
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that  public  necessHj  does  not  Ttqoite  tVe  bistallation  of  gates  at 
crossings  complained  of. 

Hammond  v.  New  York  C.  R.  Co.  Case  No.  5710,  Feb.  27,  1917, 
complaint  as  to  protection  at  a  crossing  at  grade  of  the  New  York 
Central  Bailroad  Company,  the  New  York,  Chicago,  ft  St.  Louis 
Bailroad  Company,  the  Pennsylvania  Bailroad  Company,  and  the 
Buffalo  &  Lake  Erie  Traction  Company,  and  a  higliway  at  a  point 
known  as  Hanfords  Crossing,  2  miles  east  of  Silver  Creek,  dismissed, 
it  appearing  that  the  crossing  is  located  in  open  country,  where 
from  any  point  on  either  side  of  crossing  an  approaching  train  may 
be  seen  for  a  great  distance  each  way. 

Ripley  v.  New  York  C.  B.  Co.  Case  No.  5708,  Feb.  27, 1917,  order 
directing  New  York  Central  Bailroad  Company  and  the  New  York, 
Chicago,  ft  St.  Louis  Bailroad  Company  to  station  and  maintain  a 
flagman  at  the  grade  crossing  at  the  Forsyth  crossing,  near  the 
village  of  Bipley,  from  the  1st  day  of  April  to  the  15th  day  of 
November  of  each  year. 

Rhode  Island. — Be  South  Kingstown,  No.  321,  Jan.  26,  1917, 
order  authorizing  the  New  York,  New  Haven  ft  Hartford  Bailroad 
Company  to  install  and  establish  additional  protection  at  specified 
grade  crossings. 

South  Dakota.— Loncke  v.  Chicago,  M.  ft  St.  P.  R.  Co.  P-306, 
Nov.  8,  1916,  order  commanding  railway  company  to  cause  all 
engineers  and  firemen  to  ring  bell  on  locomotive  at  all  times  while 
train  is  approaching  and  passing  through  the  town  of  Trent  except 
while  the  train  is  not  in  motion  at  station  platform,  and  to  give  one 
long  blast  of  the  whistle  at  the  time  the  locomotive  arrives  at  a 
point  one  block  from  the  main  traveled  highway  crossing  of  said 
road. 

Wisconsin.— ^e  Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co.  Oct.  31, 
1916,  order  directing  railroad  company  to  install  and  maintain 
at  the  first  highway  crossing  on  its  line  north  of  Lake  Beulah  station, 
an  automatic  movable  crossing  signal  with  audible  and  visible  fea- 
tures for  both  night  and  day  indication. 

Montfort  v.  Chicago  ft  N.  W.  R.  Co.  Nov.  20, 1916,  order  directing 
railway  company  to  stop  all  trains  at  the  Fountain  street  crossing 
in  the  village  of  Montfort,  and  flag  all  railroad  movements  over 
said  crossing  by  causing  a  member  of  each  train  crew  to  proceed 
ahead  of  his  train  for  the  purpose  of  warning  highway  traffic,  or, 
at  its  option,  station  a  regular  flagman  on  said  crossing  to  be  on  duty 
between  the  hours  of  6  a.  m.  and  6  p.  m.  daily. 

Ladysmith  v.  Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co.  Dec.  9, 
1916,  order  rescinding  order  of  March  20,  1913  (City  of  Ladysmith 
v.  Minneapolis,  St.  Paul  ft  Sault  Ste.  Marie  Railway  Company,  11 
W.  R.  C.  R.  554)  in  so  far  as  it  applies  to  protection  on  Minor  avenue, 
and  in  lieu  thereof  respondent  railway  company  ordered  to  flag  all 
P.U.R.1917C. 
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sif itching  movements  over  Minor  avenue  in  the  city  of  Ladysmith; 
respondent  also  ordered  to  station  a  flagman  on  the  East  Sixth 
street  crossing  in  the  city  of  Ladysmith  from  8  a.  m.  to  5  p.  m.  on  all 
days  when  public  schools  are  in  session. 

Re  Duluth  Street  R.  Co.  Jan.  22,  1917,  applicant  street  railway 
authorized  to  construct  grade  crossing  over  the  tracks  of  the  Minne- 
apolis, St.  Paul  &  Sault  Ste.  Marie  Railway  Company  and  Chicago, 
St  Paul,  Minneapolis  &  Omaha  Railway  Company,  the  speed  of 
all  steam  railway  trains  to  be  limited  to  12  miles  per  hour  at  these 
crossings  and  the  street  railway  c^s  to  be  flagged  over  the  crossings 
by  the  conductors  in  accordance  with  the  company^s  operating  rules. 

Wauwatosa  v.  Chicago,  M.  &  St.  P.  R.  Co.  Feb.  23,  1917,  order 
directing  railroad  company  to  install  and  maintain  at  each  of  high- 
way grade  crossings  on  line  located  at  Sixty-first  street  and  Fifty- 
ninth  street  in  city  of  Wauwatosa,  a  movable  automatic  warning  sig- 
nal with  audible  and  visible  features  for  night  and  day  indication; 
flagman  also  to  be  stationed  at  said  crossings  between  6  a.  H.  and  6 
p.  M.  daily. 

Baldwin  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  March  21,  1917,  order 
modifying  order  of  November  14,  1913,  by  directing  the  railway 
company  to  station  a  flagman  at  the  highway  crossing  on  its  line  of 
the  Hammond  road  in  the  village  of  Baldwin,  to  be  on  duty  from 
8  A.  M.  to  9 :30  p.  M.,  except  on  Sundays  from  8  a.  m.  to  1  p.  m. 
and  from  7  p.  m.  to  9 :30  p.  m. 

e.  Farm  crossings. 

/o?ra.— Wilson  v.  Chicago,  B.  &  Q.  R,  Co.  Docket  A-2134,  March 
27,  1917,  petition  for  farm  crossing  denied  as  land  on  one  side 
of  the  railroad  amounted  to  12  square  rods  only  and  owner  had  to 
walk  but  80  feet  on  highway  to  reach  it. 

Oregon.— He  Akers,  P.  S.  C.  Or.  Order  No.  142,  F-520,  Oct. 
30,  1916,  order  directing  Valley  &  Siletz  Railroad  Company  to 
construct  and  maintain  an  open  cattle  and  team  pass  at  the  place 
where  the  present  culvert  through  railroad  grade  on  plaintiff's  farm 
is  located. 

Re  Fisher,  F-530,  P.  S.  C.  Or.  Order  No.  174,  March  16,  1917, 
application  for  permission  to  construct  a  farm  crossing  over  and 
across  tracks  of  Southern  Pacific  Company,  in  Washington  county, 
denied,  it  appearing  that  the  cost  of  such  crossing  and  maintenance 
of  same  would  be  out  of  proportion  to  the  value  thereof  or  convenience 
afforded  to  applicant. 

School  Board  v.  Spokane,  P.  &  S.  R.  Co.  P.  S.  C.  Or.  Order  No. 
183,  F-563,  April  12,  1917,  order  directing  railroad  company  to 
install  and  maintain  at  a  point  on  its  main  line  of  railway  extending 
from  Goble  and  Holladay  where  the  same  crosses  the  property  of 
P.U.R.1917C. 
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the  TTnion  High  School  District  No.  1  of  Seaaide^  a  private  farm 
-croBsing. 


Rates. 


a.  Electricity. 

b.  Bailroads. 

1.  Demurrage. 

2.  Switching. 

c.  Telephones. 


a.  Electricity. 


California. — Be  Pacific  Gas  &  E.  Co.  Decision  No.  3840,  Applica- 
tion No.  1819,  Nov.  3,  1916,  order  establishing  schedules  of  rates 
for  all  classes  of  electric  service  including  rules  and  regulations  gov- 
erning same  for  town  of  Chico  and  territory  known  as  Chico  District, 
said  rates  to  be  the  same  as  those  established  for  electric  service 
for  the  Northern  California  Power  Company  in  the  same  vicinity. 

Be  Western  States  Gas  &  E.  Co.  Application  No.  1998,  Falk  v. 
Western  States  Gas  &  E.  Co.  Case  No.  906,  Decision  No.  3852,  Nov. 
6,  1916,  modification  of  rate  schedules  for  Eureka  District  providing 
for  a  substantial  reduction  in  commercial  and  residence  lighting 
upon  payment  of  bills,  securing  a  rate  of  9  cents  per  kilowatt  hour 
in  lieu  of  10  cents,  industrial  and  commercial  power  rates  to  remain 
the  same  with  the  exception  of  increases  in  the  monthly  minimum 
from  50  and  75  cents  to  $1. 

Calistoga  Electric  Co.  v.  Napa  Valley  Electric  Co.  Decision  No. 
3876,  Cases  Nos.  508,  538  and  967  consolidated,  Nov.  15, 1916,  order 
establishing  electric  rates  and  declaring  illegal  a  contract  providing 
for  a  different  rate  than  that  formerly  established  by  the  Commission. 

Be  Point  Arena  Electric  Light  Co.  Decision  No.  3891,  Application 
No.  2449,  Nov.  21,  1916,  order  granting  permission  to  the  electric 
company  to  increase  electric  rates  in  the  city  of  Point  Arena. 

Be  Kohler,  Application  No.  2578,  Decision  No.  3940,  Dec.  20, 
1916,  order  establishing  monthly  flat  rate  for  electricity  for  com- 
mercial and  residence  purposes  in  the  town  of  Washington. 

Waite  V.  Grizzly  Electric  Co.  Decision  No.  3952,  Case  No.  942, 
Dec.  26,  1916,  order  establishing  rates  for  electricity. 

Illinois.— Re  Central  Illinois  Light  Co.  No.  5630,  Oct.  12,  1916, 
order  approving  reduction  of  rates  for  electric  service  in  Peoria  as 
stated  in  revised  sheets  4  and  6  of  schedule  I.  P.  U.  C.  No.  1. 

Be  Commonwealth  Edison  Co.  No.  5626,  Oct.  83,  1916,  order 
approving  proposed  change  in  rates  for  electric  service  in  Chicago, 
as  stated  in  Supplements  14  to  20  inclusive,  to  Schedule  I.  P.  U. 
C.  1. 

Be  Decatur  B.  &  Light  Co.  No.  5682,  Oct.  31,  1916,  order  making 
P.U.K.1917C. 
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eflective  rate  sohedBle  I.  P.  XT^  C.  No«  1,  cancding  page  2  of 
schedule  of  rates  for  electric  service  filed  January  29,  1914^  propos* 
iBg  a  reduction  of  rates  for  electric  service  throughout  the  city 
of  Decatur. 

Be  Kankakee  &  IT.  Traction  Co.  No.  5618,  Dec.  12,  1916,  order 
vacating  suspension  order  of  proposed  rates  for  electric  lighting 
service  for  Wesslund  Park,  near  Paxton,  as  stated. in  rate  schedule  I. 
P.  U.  C.  No.  6,  said  traction  company  to  file  a  revised  rate  which 
shall  be  similar  in  all  respects  to  I.  P.  U.  C.  No.  5,  except  that  the 
same  shall  be  applicable  only  to  power  service. 

Re  Leavitt,  No.  4827,  Dec  28,  1916,  order  approving  of  rates, 
rules  and  conditions  of  service  as  stated  in  rate  schedule  I.  P.  U.  C. 
No.  1,  applying  to  Hammond. 

Be  Canton  Gas  &  E.  Co.  No.  6025,  Jan.  4, 1917,  order  suspending 
proposed  rates  for  rural  electric  service  stated  in  schedule  I.  P. 
TJ.  C.  1,  but  approving  of  proposed  rates  for  power  service  as  stated 
in  said  schedule. 

Be  Illinois  Northern  Utilities  Co.  No.  6023,  Jan.  9,  1917,  order 
vacating  suspension  order  proposing  rates  for  electric  service  in  the 
city  of  Freeport  as  stated  in  rate  schedule  I.  P.  U.  C.  1,  of  the  Illi- 
nois Northern  Utilities  Company. 

Be  Central  Illinois  Light  Co.  No.  6075,  Jan.  9,  1917,  approval 
of  electric  rate  schedule  I.  P.  U.  C.  No.  1,  first  revised  sheet  No. 
6,  except  the  minimum  bill  therein,  proposing  new  rates  for  elec- 
tric service  rendered  in  the  village  of  ^veryville;  minimum  bill 
in  the  aforesaid  electric  light  schedule  to  be  suspended  until  May 
12,  1917. 

Be  Central  Illinois  Public  Service  Co.  No.  6239,  Feb.  12,  1917, 
order  approving  schedule  of  electric  rates  for  residence  and  com- 
mercial lighting  service  and  tlie  optional  schedule  of  electric  rated 
for  the  same  service,  in  Mt.  Sterling. 

Be  Central  Illinois  Light  Co.  No.  6092,  Feb.  20,  1917,  proposed 
rate  for  electric  service  in  East  Peoria,  stated  in  first  revised  sheets 
No.  6  and  No.  6-a  to  schedule  I.  P.  U.  C.  1,  vacated. 

Be  Public  Service  Co.  No.  6074,  Feb.  20,  1917,  suspension  of 
proposed  rates  for  dectric  service  in  the  townships  of  Thornton  and 
Bloom,  stated  in  Supplement  6  to  schedule  I.  P.  U.  C.  1,  vacated. 

Be  Central  Illinois  Light  Co.  No.  6075,  Feb.  20,  1917,  suspension 
of  proposed  electric  rates  filod  by  Central  Illinois  Light  Company 
to  be  eflfective  in  Averyville,  vacated. 

Be  Central  Illinois  Light  Co.  No.  6091,  Feb.  20, 1917,  suspension 
of  proposed  rates  for  electric  power  service  in  Peoria,  Bartouville, 
Averyville,  Peoria  Heists,  and  East  Peoria,  stated  in  first  revised 
sheet  No.  16  to  schedule  I.  P.  U.  C.  1,  vacated. 

Be  Abbott  Light  ft  P.  Co.  No.  6344,  March  6, 1917,  order  approv- 

!P.U.R.1917C.  t 
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ing  of  electric  rate  schedule  I.  P.  XJ.  C.  No.  1,  original  sheets  1  to  13 
inclusive,  for  the  city  of  Petersburg. 

Be  Abbott  Light  &  P.  Co.  No.  6345,  March  6,  1917,  approval  of 
electric  rate  sehedule  I.  P.  U.  Q.  1,  original  sheets  1  to  13,  inclusive, 
for  the  city  of  Ashland. 

Be  Abbott  Light  &  P.  Co.  No.  6346,  March  6,  1917,  approval 
of  electric  rate  schedule,  I.  P.  U.  C.  1,  original  sheets  1  to  13  in- 
clusive, for  the  city  of  Tallula. 

Be  Interstate  Light  &  P.  Co.  No.  6390,  March  6,  1917,  approval 
of  rate  schedule  I.  P.  U.  C.  2,  proposing  rates  for  electric  service 
in  city  of  Qelena  and  neighboring  territory,  in  the  county  of  Jo 
Daviess. 

Be  Illinois  Northern  Utilities  Co.  No.  6525,  April  3,  1917,  order 
approving  rate  sehedule  I.  P.  TJ.  C.  1,  original  sheets  1  to  20 
inclusive,  proposing  rates  for  electric  service  in  municipalities  of 
Aledo,  Joy,  Keithsburg,  New  Boston,  New  Windsor,  North  Hender- 
son, Seaton  and  Viola. 

Be  Central  Illinois  Public  Service  Co.  No.  6405,  April  4,  1917, 
order  approving  proposed  reduction  of  rates  for  electric  service  in 
Bluffs,  as  stated  rate  schedule  I.  P.  XT.  C.  1,  proposing  rates  for 
electric  street  lighting  service  at  said  village. 

Be  Springfield  Qsia  &  E.  Co.  No.  6536,  April  4, 1917,  approval  of 
Supplement  No.  3  to  rate  schedule  I.  P.  U.  C.  1,  proposing  rates  for 
electric  service  for  public  schools  in  the  city  of  Springfield. 

Be  Central  Illinois  Public  Service  Co.  No.  6506,  April  4,  1917, 
approval  of  rate  schedule  I.  P.  U.  C.  1,  original  sheet  3,  proposing 
rat6s  for  electric  street  lighting  service  for  the  city  of  Bobinson. 

Indiana.— Re  Montpelier  Utilities  Co.  No.  2549,  Dec.  16, 1916,  ap- 
proval of  tariff  P.  S.  C.  I.  No.  E-1  containing  rules  and  regulations 
for  electric  light  and  power  at  Montpelier ;  schedule  P.  S.  C.  I.  No. 
E-2,  furnishing  electric  light  and  power  service  in  Pennville,  order 
to  be  filed  in  the  Tariff  Department  of  the  Commission. 

Be  Hawks  Eleetric  Co.  No.  2410,  Nov.  1916,  order  granting  per- 
mission to  electric  company  to  reduce  rates  for  electricity  at  Topeka. 

Be  Indiana  &  M.  Electric  Co.  No.  2035,  Jan.  5,  1917,  approval 
of  schedule  of  electric  rates,  P.  S.  C.  I.  No.  3,  canceling  P.  S.  C. 
I.  No.  E-2,  being  schedule  of  rates  for  electricity  applying  to  farm- 
er lines. 

Be  Indiana  &  M.  Electric  Co.  No.  2714,  Jan.  5,  1917,  order  ap- 
proving schedule  of  rates  for  electriciiy. 

Be  Indiana  &  M.  Electric  Co.  No.  2036,  Jan.  5,  1917,  approval 
of  schedule  P.  S.  C.  I.  No.  E-3,  canceling  P.  S.  C.  I.  No.  E-2, 
establishing  rates  for  electricity  for  Lakeville,  Boiling  Prairie  and 
Osceola. 

Be  Pulse  &  Porter,  No.  2260,  Jan.  5,  1917,  approval  of  increase 
of  electric  rates  for  lighting  streets  and  alleys  in  town  of  Hope. 
P.U.R.1917C. 
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Re  Indiana  Utilities  Co.  No.  2593,  Jan.  5, 1917,  order  authorizing 
reduction  in  rates  on  electric  current  for  cooking. 

Be  Indiana  Utilities  Co.  No.  2637,  Jan.  5,  1917,  order  approving 
of  reduction  of  electric  lighting  rate  for  town  of  Waterloo. 

Re  City  Electric  Light  &  Waterworks,  No.  2659,  Feb.  2,  1917, 
application  to  put  into  effect  new  schedule  of  rates  covering  electric 
serrice  for  power  and  battery  charging  and  electric  heating,  cooking, 
etc.,  dismissed,  it  appearing  that  there  were  no  previous  rates  in 
force  covering  this  kind  of  service  and  that  no  order  of  the  Commis- 
sion is  required  to  put  into  effect  new  rates. 

Re  Clinton  Electric  Light  &  P.  Co.  No.  2686,  March  3, 1917,  order 
granting  permission  to  increase  minimum  charge  for  electric  current 
at  Dana  from  50  cents  to  75  cents  per  month. 

Re  Muncie  Electric  Light  Co.  No.  2718,  March  3,  1917,  order 
approving  amendment  of  schedule  "J^  of  rates  and  charges  for  elec- 
tric current  furnished  at  Muncie. 

Re  Huntington  Light  &  Fuel  Co.  No.  2738,  March  3,  1917,  ap- 
proval of  new  rule  for  determining  the  maximum  hordepower  demand 
for  motors,  said  rule  making  a  slight  reduction  in  rates  and  also 
reduction  in  maximum  demand  on  such  motors,  for  its  Markle, 
Indiana,  plant. 

Re  Huntington  Light  4  Fuel  Co.  No.  2739,  March  3,  1917, 
approval  of  rule  for  determining  maximum  horsepower  demand  for 
motors,  said  rule  making  a  slight  reduction  in  rates,  also  reduction 
in  maximum  demand  on  such  motors  for  the  Andrews,  Indiana, 
plant. 

Re  Public  Utilities  Co.  No.  2892,  April  13,  1917,  approval  of 
supplement  No.  1  to  P.  S.  C.  I,  No.  E-1,  covering  schedule  of  rates 
for  electric  current  at  Winslow. 

Maine, — Re  Cumberland  County  Power  &  Light  Co.  U.  No.  163, 
Oct.  25,  1916,  order  granting  permission  to  put  in  force  amend- 
ments contained  in  Class  A,  sheet  1,  in  schedules  of  electric  rates, 
thereby  reducing  domestic  rates  to  8  cents  and  9i  cents  per  kilowatt 
hour. 

Missouri. — dayman  v.  Water  Power  Light  Co.  (1916)  4  Mo.  P. 
S.  C.  R.  245,  order  dismissing  complaint  against  electric  rates  of 
20  cents  per  kw.  hr.  with  a  discount  of  25  per  cent  for  prompt  pay- 
ment. 

New  York  Second  District. — Re  Coming  Light  &  P.  Corp.  No. 
E1.-18,  Oct.  18,  1916,  approval  of  an  amendment  to  general  schedule 
for  electricity. 

Re  Rochester  R.  &  Light  Co.  No.  E1.-19,  Nov.  8,  1916,  approval 
of  amendment  to  rules  and  regulations  shown  in  general  schedule 
of  electricity  P.  S.  C.  2  N.  Y.  No.  1. 

Re  Yonkers  Electric  Light  &  P.  Co.  No.  E1.-21,  Nov.  13,  1916, 
approval  of  schedule  for  electricity  P.  S.  C.  2  N.  Y.  No.  1,  establish- 
P.U.R.1917C. 
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ing  as  Rule  and  Regulation  No.  24,  a  provision  covering  ^'Guaranty 
Waived  During  Construction." 

Re  Binghamton  Light,  Heat  &  P.  Co.  No.  E1.-20,  Nov.  14,  1916, 
approval  of  schedule  for  electricity  P.  S.  C.  2  N.  Y.  No.  1,  estab- 
lishing Service  Classification  No.  8,  covering  wholesale  primary 
power  service. 

Re  Hilton  Electric  Light,  Power  &  Heat  Co.  No.  EL-22,  Nov.  18, 
1916,  approval  of  schedule  for  electricity  establishing  Service  Classi- 
fication No.  2,  covering  Three  Rate  Charge  for  Light  and  Power. 

Re  Fargeville  Electric  Light  Co.  No.  E1.-23,  Dec.  9,  1916,  order 
approving  revision  of  general  schedule  for  electricity  P.  S.  C.  2  N. 
Y.  No.  1,  such  revised  leaves  to  supersede  original  leaves  No.  6 
and  7  of  general  schedule. 

Re  Dunkirk  Distribution  Co.  Case  No.  5817,  Dec.  12,  1916,  ap- 
proval of  Supplement  1  to  general  schedule  for  electricity,  P.  S.  C. 
2  N.  Y.  No.  1,  increasing  present  rates  for  electricity  100  per  cent. 

Re  Empire  Gas  &  E.  Co.  No.  E1.-24,  Dec.  18,  1916,  order  ap- 
proving of  supplements  to  general  schedules  for  electricity,  said 
supplement  postponing  effective  date  of  specified  schedules. 

Re  Adirondack  Electric  Power  Corp.  No.  E1.-26,  Dec.  26,  1916, 
order  approving  of  revised  leaves  to  general  schedules  for  electricity, 
P.  S.  C.  2  N.  Y.  Nos.  1,  3,  4,  and  5,  reissuing  service  classification 
No.  1,  without  change  except  establishing  rates  and  regulations  for 
metered  lighting  service  to  apply  in  specified  cities. 

Geneseo  v.  Geneseo  Gaslight  Co,  Case  No.  5688,  Jan.  16,  1917, 
order  establishing  schedule  of  electric  rates  for  street  lights. 

Re  Municipal  Gas  Co.  No.  E1.-27,  Jan.  18, 1917,  establishing  rates 
and  regulations  for  electricity  in  the  city  of  Albany. 

Re  Coming  Light  &  P.  Corp.  No.  E1.-28,  Feb.  26,  1917,  order 
approving  amendment  to  general  schedule  for  electricity,  P.  S.  C. 
2  N.  Y.  No.  1,  said  amendments  to  establish  rates  and  regulations 
set  forth. 

Rhode  Island.— He  Blackfitone  Valley  Gas  &  E.  Co.  No.  315,  Dec. 
20,  1916,  order  granting  a  special  resale  rate  of  5  cents  per  kw.  hr. 
to  the  Narragansett  Electric  Lighting  Company  at  the  Pawtucket- 
East  Providence  Line,  the  latter  company  to  furnish  all  transform- 
ers, matters  and  other  necessary  devices  and  to  read  meters. 

West  Virginia, — ^Re  Buckhannon  Light  &  Water  Co.  Case  No. 
456,  Feb.  22,  1917,  order  fixing  rates. 

Wisconsin. — Viroqua  v.  Viroqua  Electric  Light  Co.  Jan.  17,  1917, 
schedule  of  reduced  electric  rates  and  abolition  of  flat  rates  ordered. 

Re  Elkhart  Lake  Light  &  P.  Co.  Jan.  26,  1917,  order  authorizing 
electric  company  to  place  in  effect  an  amendment  to  electric  rate 
schedule.  \ 

Re  Black  Creek,  Feb.  14,  1917,  order  authorizing  increase  in  elec- 
P.U.R.1917C. 
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trie  rates  for  commercial  ligbting  from  10  cents  to  1&  oents  per 
kw.  hr. 

Re  Bib  Lake  Municipal  Electric  Light  Plant,  Feb.  14,  1917,  order 
authorizing  increase  for  electric  service  for  commercial  lighting 
from  10  cents  per  kw.  hr.  and  75  cents  monthly  minimum  bill,  to 
12  cents  net,  13  cents  gross  per  kw.  hr.  and  minimum  monthly  bill 
of  $1. 

Ee  Butternut  Electric  Light  &  P.  Co.  Feb.  19,  1917,  order  au- 
thorizing electric  company  to  put  into  effect  the  minimum  monthly 
charge  of  $1  for  electric  lighting  service. 

Mondovi  v.  Mondovi  Light  &  P.  Co.  March  5,  1917,  the  defendant 
successor,  the  Wisconsin-rMinnesota  Light  &  Power  Company  au- 
thorized to  change  from  an  increment  rate  schedule  to  an  active 
load  rate  schedule,  it  appearing  that  the  rates  of  but  a  few  of  the 
larger  consumers  would  be  increased  and  that  such  consumers  had 
made  no  complaint  as  to  the  increase. 

Be  Iver  Pederson  Co.  March  9,  1917,  schedule  of  electric  rates 
established  and  utilities  directed  to  apply  a  minimum  monthly  charge 
of  $2  in  the  case  of  a  moving  picture  show  and  the  proprietor  thiereof 
required  to  install  and  maintain  suitable  current  limiting  device. 

Westfield  v.  Westfield  Mill.  &  Electric  Light  Co.  March  9,  1917, 
order  establishing  rates  for  commercial  lifting  and  for  street  light- 
ing. 

Wyoming, — Scott  v.  Sheridan  County  Electric  Co.  No.  28,  Oct. 
26,  1916,  approval  of  schedule  of  rates  for  electricity  for  lighting^ 
and  power  purposes  in  the  city  of  Sheridan. 

b.  Bailroads. 

1.  Demurrage. 

Florida. — ^Be  Amendment  of  Bule  VI.  of  Demurrage  Bules,  Order 
No.  627,  File  No.  3178,  Oct.  30,  1916,  order  amending  rule  VI. 
of  demurrage  rules. 

Illinois. — In  the  following  cases  Supplement  No.  1  to  I.  P.  TJ.  C. 
No.  2,  covering  purposed  advance  in  certain  rates  for  storage  and 
storage  service  was  approved:  Be  Griswold  &  Walker,  No.  5418,  Nov. 
US,  1916 ;  Be  Sibley  Warehouse  &  Storage  Co.  No.  6418--A,  Nov.  23, 
1916;  Be  Soo  Terminal  &  Warehouse  Co.  No.  5418-B,  Nov.  23, 
1916 ;  Be  Currier-Lee  Warehouse  Co.  No.  5418-C,  Nov.  23,  1916 ; 
Be  Midland  Warehouse  &  Transfer  Co.  No.  5418-D,  Nov.  23, 
1916 ;  Re  Tooker  Storage  &  Forwarding  Co.  No.  5418-E,  Nov.  23, 
1916;  Be  Chicago  Shipping  &  Storage  Co.  No.  5418-F,  Nov. 
23,  1916;  Be  Bailway  Terminal  &  Warehouse  Co.  No.  5418-0, 
Nov.  23,  1916;  Be  West  Side  Warehouse  Co.  No.  5418-H,  Nov. 
23,  1916;  Be  Chicago  Storage  &  Transfer  Co.  No.  5418-1,  Nov.  83, 
1916;  Be  Wakem  &  McLaughlin,  No.  5418-jr,  Nov.  23,  1916. 
P.U.R.1917C. 
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Re  Burlington  Elevator  Co.  No.  5748,  Not.  27,  1916,  approval 
of  proposed  rates,  rules  and  regulations  set  forth  in  rate  schedule 
I.  P.  U.  C.  No.  4,  covering  certain  rates  for  the  transfer  and  storage 
of  grain. 

Be  Demurrage  Charges,  General  Order  34,  Dec.  4,  1916,  order 
directing  all  railroad  companies  operating  within  the  state  to  publish 
and  file  tariffs  providing  for  change  in  Rule  7  of  Demurrage  Tariffs 
now  on  file. 

Re  Atchison,  T.  &  S.  P.  R.  Co.  No.  5716,  Dec.  31,  1916,  order 
authorizing  increase  in  demurrage  charges  applicable  to  state  traffic 
in  Illinois.    New  tariffs  authorized  (April  17,  1917). 

Re  Chicago,  M.  &  St.  P.  R.  Co.  T-276,  Feb.  26,  1917,  approval  of 
Supplement  No.  2  to  Tariff  G.  P.  D.  No.  2300-B,  carrying  increase 
of  drayage  charge  at  B3rron. 

Re  New  York  C.  R.  Co.  No.  6290,  March  15,  1917,  order  vacating 
suspension  order  carr3ring  proposed  advance  of  storage  charges  as 
stated  in  Supplement  No.  10,  to  Tariff  I.  P.  U.  C.  L.  S.  No.  222. 

Re  live  Poultry  Transit  Co.  No.  5803,  and  Re  St.  Louis,  I.  M. 
&  S.  R.  Co.  No.  5803  and  Ist  Supplemental  Order  No.  5803,  April 
10,  1917,  order  vacating  suspension  of  nroposed  advance  of  car 
storage  charges,  as  stated  in  Tariff  I.  P.  U.  C.  No.  2,  of  the-  Live 
Poultry  Transit  Company  and  Supplement  No,  14  to  Joint  Circular 
No.  ll^C. 

Louisiana. — ^Railroad  Commission  v.  Railroads,  Order  No.  2059, 
No.  2530,  Dec.  6,  1916,  order  authorizing  railroads  to  file  with  com- 
mission new  tariffs  or  schedule  of  rates,  rules  and  regulations  cover- 
ing demurrage  on  cars  engaged  in  intrastate  commerce  in  Louisiana, 
effective  on  the  same'date  as  their  tariffs  filed  with  the  Interstate 
Commerce  Commission  become  effective  on  interstate  commerce. 

Maine.— Re  Grand  Trunk  R.  System,  R.  R.  218,  Dec.  6,  1916, 
order  granting  permission  to  cancel  Tariff  M.  P.  U.  C*  No.  P-68,  and 
issue  a  Supplement  to  Tariff  M.  P.  U.  C.  No.  F-62,  establishing 
schedule  for  demurrage  charges. 

Re  Bangor  &  A.  R.  Co.  R.  R.  No.  217.1,  Dec.  9, 1916,  order  grant- 
ing permission  to  cancel  on  short  notice  by  Supplement  No.  5  to 
Tariff  P.  XJ.  C.  No.  3,  the  increased  demurrage  diarges  and  regula- 
tions as  contained  in  said  Supplement. 

Re  Canadian  P.  R.  Co.  R.  R.  No.  218.1,  Dec.  14,  1916,  approval 
of  Supplement  No.  1  to  Tariff  M.  P.  TJ.  C.  No.  17,  including  tenta- 
tive increased  demurrage  charges. 

Re  Bangor  &  A.  R.  Co.  R.  R.  220,  Dec.  18,  1916,  approval  of  sup- 
plement No.  6  to  Tariff  P.  U.  C.  No.  3,  including  tentative  increased 
demurrage  charges.  Approval  of  Supplement  No.  7  to  Tariff  P.  U. 
C.  No.  3,  including  demurrage  provisions  on  lined  cars  (December 
29,  1917). 

Maryland. — Re  Railroads  Operating  Within  the  State  of  Mary« 
P.U.R.1917C.  69 
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land.  Order  No.  3601,  Case  No.  402,  April  20,  1917,  order  granting 
permission  to  railroads  operating  within  the  state  of  Maryland  to  file 
and  publish  on  5  days'  notice  tariff  providing  demurrage  rate  of  $2 
per  day  per  car  for  each  of  the  first  five  days  and  $5  per  day  per  car 
for  the  sixth  and  each  succeeding  day. 

Michigan. — Strable  Lumber  &  Salt  Co.  v.  Michigan  C.  R.  Co.  I.  & 
S.  D-1086,  Dec.  8,  1916,  order  authorizing  the  cancelation  of  de- 
murrage and  car  service  rules  embodied  in  tariffs  now  under  suspen- 
sion, 

Minnesota. — Re  Demurrage  Charges,  Jan.  3,  1917,  application 
for  increase  in  demurrage  charges  denied,  it  appearing  that  the  main 
difficulty  which  both  shippers  and  carriers  have  to  contend  with  in, 
Minnesota  is  in  getting  cars  for  loading  to  eastern  points,  and  that 
the  increased  demurrage  charge  upon  state  business  will  not  secure 
additional  equipment  for  such  movements. 

Mississippi. — Re  Plosser,  No.  4362,  Dec.  5,  1916,  order  revising 
the  demurrage  and  delayage  rules,  applicable  to  Mississippi  intrastate 
traffic. 

Missouri.'-Tin  Re  Demurrage  Charges,  Case  No.  1110,  Dec.  18, 
1916,  4  Mo.  P.  S.  C.  R.  616,  the  Missouri  Commission  authorized  a 
temporary  increase  in  demurrage  charges  to  relieve  the  existing  car 
shortage. 

Re  Quincy,  0.  &  K.  C.  R.  Co.  Case  No.  1143,  Jan.  9,  1917,  4  Mo. 
P.  S.  C.  R.  645,  order  establishing  demurrage  charges  on  explosives. 

Nebraska. — Re  Various  Railroads  Operating  in  Nebraska,  Appli- 
cation No.  2873,  Oct.  7,  1916,  order  authorizing  the  issuance  of  stor- 
age rules  to  apply  on  shipments  of  explosives  and  other  dangerous 
articles. 

New  Tork,  Second  District— Be  New  York,  N.  H.  A  H,  R.  Co. 
No.  6262,  Oct.  26,  1916,  approval  of  Supplement  No.  6  to  P.  S.  C. 
No.  X-11,  applying  on  car  demurrage  rules. 

Rfe  New  York  C.  R.  Co.  No.  6273,  Nov.  4,  1916,  approval  of  New 
York  Central  P.  S.  C.  Nos.  X-25  and  X-26,  and  Supplement  No.  9 
to  P.  S.  C.  No.  X-20;  and  West  Shore  P'.  S.  C.  Nos.  X-W.  S.  22  and 
X-W.  S.  23,  and  Supplement  No.  9  to  P.  S.  C.  No.  X-W.  S.  17, 
establishing  track  storage  and  car  demurrage  charges. 

Re  Various  Railroad  Corporations,  No.  6337,  Dec.  4,  1916,  ap- 
proval of  tariff  publications  providing  for  the  cancelation  of  tariffs 
or  supplements  to  tariffs  of  car  demurrage  rules,  the  effective  dates 
of  which  have  been  postponed  until  March  31,  1917;  for  the  can- 
celation of  tariffs  or  supplements  to  tariffs  of  car  demurrage  rules 
files  on  statutory  notice  which  have  not  yet  become  effective;  and  for 
the  establishment  of  the  same  car  demurrage  rules  and  regulations 
to  apply  to  intrastate  shipments. 

Re  DansviUe  &  Mt.  M.  R.  Co.  No.  6352,  Dec.  9,  1916,  approval  of 
PupTJement.No.l  to  P.  S.  C.  No.  46,  said  Supplement  to  cancel 
r.u.R.ionc.  ' 
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tariff  referring  for  future  rules  and  regulations  to  Erie  Bailroad 
Company's  Tariff  P.  S.  C.  2  N.  Y.  No.  3604. 

Re  Erie  R.  Co.  No.  6351,  Dec.  9, 1916,  approval  of  Supplement  No. 
2  to  P.  S.  C.  No.  3604,  amending  tariff  of  ear  demurrage  rules. 

Re  Lowville  &  B.  River  R.  Co.  No.  6356,  Dec.  12,  1916,  approval 
of  Supplement  No.  1  to  P.  S.  C.  No.  21,  applying  on  car  demurrage 
rules. 

Re  Skaneateles  R.  Co.  No.  6371,  Dec.  18, 1916,  approval  of  P.  S.  C. 
No.  13,  said  tariff  to  cancel  P.  S.  C.  2  N.  Y.  No.  9,  and  reissue  the 
matter  contained  by  establishing  rule  7. 

Re  Marcellus  &  0.  Lake  R.  Co.  No.  6375,  Dec.  21,  1916,  order 
establishing  a  new  tariff  of  car  service  rules  and  regulations  and 
demurrage  charges  applying  at  all  stations  of  said  railway. 

Re  Lehigh  Valley  R.  Co.  No.  6379,  Dec.  26,  1916,  approval  of 
P.  S.  C.  No.  6-25,  establishing  a  new  tariff  on  car  demurrage  rules. 

Re  Owasco  River  R.  Co.  No.  6381,  Dec.  28,  1916,  approval  of  sup- 
plement to  tariff  of  car  demurrage  rules  P.  S.  C.  2  N.  Y.  No.  9,  said 
supplement  to  cancel  Supplement  No.  2,  and  reissue  of  matter  con- 
tained without  change  except  as  to  effective  date  as  to  intrastate 
traffic. 

Re  Bush  Terminal  R.  Co.  No.  6386,  Jan.  9, 1917,  approval  of  sup- 
plement No.  1  to  P.  S.  C.  No.  6,  establishing  a  supplement  to  tariff 
of  car  demurrage  rules,  such  supplement  to  establish  amended  rules 
7  and  9  to  apply  until  7  a.  m.  May  1, 1917. 

Re  New  York  &  P.  R.  Co.  No.  6388,  Jan.  10,  1917,  approval  of 
Supplement  No.  2  to  P.  S.  C.  No.  164,  establishing  demurrage  rules 
7  and  9,  being  recently  authorized  by  the  Interstate  Commerce  Com- 
mission to  apply  on  interstate  shipments  until  7  a.  m.  May  1,  1917. 

Re  Pcnn  Yan  &  L.  S.  R.  No.  6412,  Feb.  2, 1917,  approval  of  P.  S. 
C.  No.  3,  establishing  a  tariff  of  car  demurrage  rules,  said  tariff  to 
establirii  the  uniform  code  of  car  demurrage  rules  as  adopted  by  the 
American  Railway  Association,  with  increased  per  diem  charges  to 
apply  until  May  1,  1917. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  6415,  Feb.  9,  1917, 
approval  of  Supplement  No.  9  to  P.  S.  C.  No.  X-11,  said  Supplement 
canceling  section  C,  of  Rule  5. 

Re  Long  Island  R.  Co.  No.  6421,  Feb.  16,  1917,  approval  of  Sup- 
plement No.  3  to  P.  S.  C.  No.  431,  said  Supplement  postponing  that 
portion  of  Rule  2  (c)  of  car  demurrage  rules,  as  shown  in  Supple- 
ment No.  2  to  said  tariff. 

Ohio.— Ohio  Shippers  Asso.  v.  Akron  &  B.  Belt  R.  Co.  No.  433, 
Jan.  6,  1917,  order  modifying  code  of  demurrage  rules.  Rules  7 
and  9  further  modified  (May  7,  1917). 

Oklahoma. — Re  Western  Demurrage  &  Storage  Bureau,  Cause  No, 
2771,  Order  No.  1219,  Jan.  20,  1917,  order  establishing  demurrage 
P.U.R.1817C. 
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charges  to  be  assessed  on  cars  used  in  intrastate  shipments  beginning 
February  1,  1917,  and  ending  April  30,  1917. 

Oregon.— In  Re  Southern  P.  Co,  F-616,  P.  S.  C.  Or.  Order  No. 
141,  Oct.  28,  1916,  in  remedying  a  car  shortage  the  Commission 
recommended,  in  addition  to  other  suggestions  as  to  service  and  dis- 
crimination, that  all  interstate  demurrage  rates  be  increased  to  the 
basis  of  intrastate  rates,  and  that  all  free  time  on  interstate  export 
shipments,  after  the  first  five  days,  be  abolished. 

Wyoming.— Re  Rotchford,  Case  No.  36,  Feb.  27,  1917,  <ffder 
establishing  demurrage  rates. 

2.  Switching. 

Illinois.— Re  Chicago  4  A.  R.  Co.  No.  5302,  Oct.  23,  1916,  order 
vacating  suspension  order  covering  proposed  advance  of  switching 
charge  on  sand  and  gravel  as  stated  in  Supplement  No.  1  to  Tariff 
No.  40-A,  I.  P.  U.  C.  No.  218. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-24S,  Oct.  23, 1916,  approval  of  third 
revised  page  No.  79,  correction  No.  648  to  Tariff  G.  F.  0.  No.  26-D, 
I.  P.  IT.  C.  No.  10,  carrying  elimination  of  D.  Mansfield  from  list  of 
industries  accorded  switching  service  by  said  railroad  company. 

Re  Cleveland,  C.  C.  &  St,  L.  R.  Co.  No.  6375,  Nov.  28, 1916,  order 
directing  that  rules  and  regulations  governing  the  absorption  of 
switching  charges  applicable  on  trap  or  ferry  cars  be  published  in 
the  next  consecutively  numbered  Supplement  to  Tariff  I.  P.  U.  C. 
No.  235. 

Re  Wabash,  C.  &  W.  R.  Co.  No.  4891,  Dec.  29, 1916,  order  perma- 
nently suspending  Supplement  No.  1  to  Tariff  No.  1793-G,  I.  P.  II. 
C.  No.  8,  proposing  advance  in  switching  charge  at  Menard,  and 
authorizing  railroad  companies  to  publish  a  rate  on  coal  of  10  cents 
per  ton  of  2,000  pounds,  minimum  charge  per  car  $2,  and  maximum 
charge,  $4. 

Re  Smith,  No.  5384,  Dec.  29,  1916,  order  vacating  suspension  or- 
der covering  proposed  changes  in  Switching  Absorption  Rules  and 
the  establishment  of  new  switching  rates  at  Peoria,  as  stated  in  Sup- 
plement No.  3  to  Peoria-Pekin  Switching  Tariff  No.  3,  I.  P.  U.  C. 
No.  1. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  4730,  Dec.  29, 1916,  order  vacating 
suspension  order  covering  proposed  advance  of  switching  charge  at 
Metropolis,  as  stated  in  Eighth  Revised  Page  No.  52  to  Tariff  G.  F. 
0.  No.  26-D,  I.  P.  U,  C.  No.  10. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-259,  Jan.  9,  1917,  approval  of 
Eighth  Revised  pages  Nos.  33,  34,  67,  and  68  to  Tariff  G.  F.  O. 
No.  26-D,  I.  P.  U.  C.  No.  10,  carrying  elimination  of  various  indus- 
tries from  list  of  industries  accorded  switching  service  by  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Company. 
P.U.R.1917C. 
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Re  St  Louis,  I.  M.  &  S.  R.  Co.  No.  5639,  Jan.  16,  1917,  order 
yacating  suspension  order  covering  proposed  adyance  of  transfer 
charge  at  Herrin  as  stated  in  Supplement  No.  7  to  Circular  No. 
95-D,  I.  P.  U.  C.  No.  37,  and  proposed  advance  of  transfer  charge 
at  Mendota,  as  stated  in  Supplement  No.  1  to  Tariff  6.  F.  D,  No. 
2300-B,  I.  P.  U.  C.  No.  52  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company. 

Re  Lowrey,  No.  4801,  Jan.  16,  1917,  order  yauating  suspension 
order  covering  proposed  advances  of  switching  rates  on  anthracite 
coal,  coal  dust,  and  coal  screenings,  as  stated  in  Supplement  No. 
2  to  Tariff  No.  20-6,  I.  P.  U.  C.  No.  28. 

Re  New  York  C.  R.  Co.  T-262,  Jan.  24,  1917,  approval  of  Sup- 
plcment  No.  2  to  Tariff  I.  P.  U.  C.-L.  S.  Nx).  179,  carrying  elimina- 
tion of  Crane  Company,  Chicago,  from  list  of  industries  accorded 
switching  service  within  the  Chicago  switching  district. 

Re  Chicago  &  N.  W.  R.  Co.  No.  5629,  Jan.  31, 1917,  order  vacating 
ftuspension  order  covering  proposed  cancelation  of  Com  Products 
Refining  Company's  interplant  switching  rate,  as  stated  in  Supple- 
ment No.  6  to  Tariff  G.  F.  D.  No.  8408-F,  I.  P.  U.  C.  No.  67. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  T-264,  Jan.  31,  1917,  approval  of 
Supplement  No.  4  to  Tariff  No.  7641-H,  I.  P.  U.  C.  No.  85,  carry- 
ing  elimination  of  O'Connor  Fuel  Company  from  list  of  industries 
accorded  switching  service  at  Galesburg. 

State  Public  Utilities  Commission  v.  Elgin,  J.  &  E.  R.  Co.  No. 
3432,  Feb.  12,  1917,  order  vacating  suspension  order  covering  pro- 
posed advances  in  switching  rates  between  South  Chicago  and  team 
tracks  in  the  Chicago  District. 

Re  Ulrich  Mfg.  Co.  No.  5660,  Feb.  12,  1917,  order  vacating  sus- 
pension order  covering  proposed  elimination  of  the  Ulrich  Manufac- 
turing Company  from  list  of  industries  accorded  switching  service  by 
the  Chicago,  Burlington  &  Quincy  Railroad  Company,  as  stated  in 
seventh  revised  page  No.  67,  correction  No.  647,  to  Tariff  G.  F.  0. 
No.  26-D,  I.  P.  U.  C.  No.  10. 

Re  Chicago,  P.  &  St.  L.  R.  Co.  No.  5248,  Feb.  26,  1917,  order 
yacating  suspension  order  covering  proposed  advance  of  rates  re- 
sulting from  change  in  switching  absorption  rule  at  Springfield,  as 
stated  in  Supplement  No.  2  to  Freight  Tariff  No.  7191-K,  I.  P.  U.  C. 
No.  314,  and  Tariff  No.  2-D,  1  P.  U.  C.  No.  222. 

Re  Chicago,  R.  I.  4  P.  R.  Co.  No.  5321,  Feb.  28,  1917,  order  va- 
cating suspension  order  covering  proposed  advance  of  rates  resulting 
from  cancelation  of  switching  absorption  rule,  as  stated  in  Freiglit 
Tariff  No.  21432-D,  I.  P.  U.  C.  No.  125. 

Re  Lowrey,  No.  5358,  Feb.  28,  1917,  order  vacating  suspension 
order  covering  proposed  advance  of  charge  resulting  from  change  in 
rule  governing  absorption  of  intermediate  switching  within  the  Chi- 
cago District,  as  stated  in  Tariff  No.  20-H,  I.  P.  U.  C.  No.  30. 
P.U.R.1017C. 
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Re  Chicago,  B.  &  Q.  E.  Co.  No.  5804,  Feb.  28, 1917,  order  vacating 
suspension  order  covering  proposed  elimination  of  various  industries 
from  list  of  industries  accorded  switching  service,  as  stated  in  Sup- 
plement No.  1  to  Tariff  G.  P.  0.  No.  1921-B,  I.  P.  U.  C.  No.  308. 

Re  Illinois  C.  R.  Co.  No.  T-287,  March  5,  1917,  approval  of  third 
revised  page  No.  115  to  Tariff  No.  1-C,  I.  P.  XI.  C.  No.  A-1,  carrying 
increase  in  transfer  charge  at  Springfield. 

Re  St.  Louis,  I.  M.  &  S.  R.  Co.  No.  5381,  March  5,  1917,  order 
permanently  suspending  proposed  change  in  switching  rule,  as 
stated  in  Supplement  No.  22  to  Freight  Tariff  No.  4022-D. 

Re  Chicago  &  A.  R.  Co.  No.  5472,  March  5,  1917,  order  perma- 
nently suspending  that  portion  of  Tariff  No.  2-D,  I.  P.  U.  C.  No. 
222,  being  Item  345,  proposing  advance  of  switching  charges  at  Lin- 
coln. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  5290,  March  6,  1917,  order 
vacating  suspension  order  covering  proposed  advance  resulting  from 
change  in  nde  governing  switching  absorptions  as  stated  in  Supple- 
ment No.  5  to  Tariff  G.  F.  D.  No.  6000-F. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  5379,  March  6,  1917,  order 
vacating  suspension  order  covering  proposed  change  in  switching 
rule,  as  stated  in  Supplement  No.  7  to  Tariff  G.  F.  D.  No.  4900-D. 

Re  Springfield  Terminal  R.  Co.  No.  4952,  March  8,  1917,  order 
permanently  suspending  proposed  advances  in  switching  rates  as 
stated  in  Tariff  G.  F.  D.  No.  6,  I.  P.  U.  C.  No.  1. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  4460,  March  12,  1917,  order  per- 
manently suspending  proposed  advances  in  switching  rates  as  stated 
in  fifth  revised  page  No.  58,  Tariff  G.  F.  D.  No.  26-D,  I.  P.  U.  C. 
No.  10. 

Re  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  No.  6999,  March  13,  1917, 
order  vacating  suspension  order  covering  proposed  changes  in  switch- 
ing rules  and  regulations  as  stated  in  Supplement  No.  8  to  Tariff 
L  P.  U.  C.  p.  271. 

Tumbull  V.  Chicago,  P.  &  St.  L.  R.  Co.  No.  5567,  March  26,  1917, 
respondent  railroad  ordered  to  cease  and  desist  from  charging  any 
rate  higher  than  10  cents  per  ton,  minimum  $2  per  car,  and  maxi- 
mum $4  per  car,  for  switching  cars  from  the  elevator  of  the  complain- 
ant to  the  tracks  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  at  Waverly,  Illinois. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-297,  March  28,  1917,  order  approv- 
ing Supplement  No.  2  to  Local  and  Proportional  Freight  Tariff 
G.  F.  0.  No.  1921-E,  I.  P.  U.  C.  No.  308,  revising  list  of  industries 
accorded  switching  service  in  Chicago. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  T-298,  April  3,  1917,  approval 

of  Supplement  No.  12  to  Joint,  Local  and  Proportional  Switching 

Tariff  No.  1-C,  ijarrying  advance  of  drayage  charge  in  Kansas. 

Re  Baltimore  &  0.  S.  W.  R.  Co.  T-301,  April  3,  1917,  approval 
P.U.R.1917C. 
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of  Supplement  No.  16  to  Proportional  Freight  TariflE  No.  E-1987-C, 
carrying  advance  in  drayage  charge  in  Springfield. 

Ee  Elgin,  J.  &  .E.  R.  Co.  T-302,  April  3,  1917,  approval  of  Item 
No.  7,  Freight  Tariff  No.  37-D,  carrying  proposed  advance  in  rate 
for  team  track  switching. 

Be  Michigan  C.  R.  Co.  T-304,  April  3,  1917,  approval  of  Supple- 
ment No.  9  to  Tariff  G.  F.  D.  No.  9512-A,  carrying  advance  in 
charge  for  interchange  switching  between  the  Michigan  Central  Rail- 
road and  the  Baltimore  &  Ohio,  Chicago  Terminal  Railroad  and  the 
Elgin,  Joliet  &  Eastern  Railway. 

Re  New  York  C.  R.  Co.  No.  T-290,  April  9, 1917,  order  approving 
Supplement  No.  3  to  Tariff  I.  P.  U.  C.-L.  S.  No.  179,  covering  pro- 
posed elimination  of  the  Grand  Crossing  Tack  Company  from  list  of 
industries  accorded  switching  service. 

Re  Lowrey,  No.  6319,  April  9,  1917,  order  vacating  suspension  of 
proposed  elimination  of  various  industries  from  list  of  industries 
accorded  switching  service  within  the  Chicago  District,  as  stated  in 
Supplement  No.  9,  to  Joint  Tariff  No.  22-1. 

Re  Chicago  Junction  R.  Co.  No.  6069,  April  10,  1917,  order 
vacating  suspension  of  proposed  advances  of  switching  rates,  as  stated 
in  Freight  Tariff  No.  22, 1.  P.  U.  C.  No.  2. 

Indiana, — ^Re  Terminal  Allowances  of  Various  Carriers,  Indiana 
Intrastate  Traffic;  Lake  Erie  &  Ft:  W.  R.  Co.  v.  New  York  C.  R. 
Co.  No.  2302 ;  Re  Central  Indiana  R.  Co.  No.  2310 ;  American  Sheet 
&  Tin  Plate  Co.  v.  Lake  Erie  &  Western  Railroad  Company,  No. 
2351 ;  American  Sheet  &  Tin  Plate  Company  v.  Pittsburgh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company,  No.  2365 ;  Feb.  16, 
1917,  various  orders  temporarily  suspending  tariffs  covering  switch- 
ing allowances  made  permanent  or  canceled;  Lake  Erie  &  Western 
Railroad  Company,  and  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  ordered  to  discontinue  practice  of  absorbing  cer- 
tain switching  charges  and  not  others. 

Louisiana, — Re  New  Orleans  Great  Northern  R.  Co.  No.  2608, 
Order  No.  2093,  April  11,  1917,  order  amending  Item  No.  55,  page 
No.  4,  present  terminal  charges  Tariff  No.  446,  canceling  drayage 
charges  at  New  Orleans  on  less  than  carload  traffic  originating  at 
points  beyond  and  destined  to  Covington,  Louisiana,  said  drayage 
charges  in  future  to  be  added  to  rates  of  transportation  applicable  on 
such  shipments. 

Nebraska. — Re  Union  P.  R.  Co.  Application  No.  2915,  Oct.  7, 
1916,  order  granting  authority  to  amend  switching  rates  at  Omaha. 

Re  Union  P.  R.  Co.  Application  No.  2930,  Oct.  25,  1916,  order 
authorizing  publication  of  a  rate  of  15  cents  per  ton  for  switching 
sugar  beets  from  factory  yard  to  factory  proper  of  the  Great  Western 
Sugar  Company  at  Gering,  said  rate  to  be  issued  as  a  Supplement 
to  U.  P.  G.  F.  0.  No.  14240. 
P.U.R.1917C. 
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Ee  Chicago,  B.  &  Q.  E.  Co.  Application  No.  3053.  April  6, 1917, 
approval  of  item  No.  84,  page  36,  C.  B.  &  Q.  G.  F.  0.  No.  26-D,  pnb- 
liahiBg  a  switching  rate  of  $5  per  car  on  sugar  from  the  factory  of 
the  American  Be^t  Company  at  Or^ad  Island,  to  the  warehouse  of 
the  Donald  Company. 

New  York,  Second  District — ^Ee  Delaware,  L.  &  W.  E.  Co.  No. 
6255,  Oct.  19,  1916,  approval  of  P.  S.  C.  No.  2749,  establishing 
switching  charges  applying  at  Syracuse,  from  the  old  plant  of  the 
John  Deere  Plow  Company  to  the  new  plant  of  said  company. 

Be  Lehigh  Valley  E.  Co.  No.  6408,  Feb.  3,  1917,  approval  of 
P.  S.  C.  D-3350,  service  of  a  local  freight  track  and  switching 
charges  of  Auburn, 

Texas. — Circular  No.  5107,  Jan.  29, 1917,  order  amending  switch- 
ing and  drayage  tariff. 

Wisconsin.— Powers  v.  Chicago,  M.  &  St.  P.  E,  Co.  Dec.  15,  1916, 
rate  of  $5  per  car  for  brick  between  Green  Bay  Brick  Company  and 
Finnegan's  Spur  and  Green  Bay,  and  also  between  the  said  brick 
company  and  Green  Bay  when  to  or  from  connecting  lines,  subject  to 
the  usual  absorption  conditions. 

c.  Telephones. 

California. — Ee  Huntington  Beach  Co.  Decision  No.  3754,  Appli- 
cation No.  2488,  Oct.  4,  1916,  order  granting  permission  to  charge 
an  additional  25  cents  for  the  installation  of  desk  instead  of  wall 
telephones;  permission  to  discontinue  the  practice  of  allowing  a 
discount  on  bills  paid  on  or  before  the  10th  of  the  month,  denied, 
it  appearing  that  if  the  application  were  granted  it  would  effect  a 
material  increase  in  the  rates  to  a  majority  of  applicant's  patrons, 
and  such  an  increase  is  not  justified  unless  a  general  investigation 
is  made  into  all  of  applicant's  rates. 

Ee  Elk  Grove  Mut.  Teleph.  Asso.  Decision  No.  3785,  Application 
No.  2517,  Oct.  11,  1916,  order  authorizing  increase  in  telephone 
rates,  and  establishing  a  continuous  24-hour  service  during  each  day. 

Ee  Los  Gatos  Teleph.  Co.  Decision  No.  3878,  Application  No. 
2546,  Nov.  15, 1916,  permission  to  establish  a  suburban  rate  of  $2.50 
per  month  for  residence  and  $3  per  month  for  business,  to  apply  upon 
the  adoption  of  improved  ringing  service,  it  appearing  that  such 
subscribers  as  desire  may  retain  present  code  ringing  service. 

Florida. — ^Ee  Telephone  Exch,  Eadius,  Order  No.  544,  Pile  No. 

'T-178,  Jan.  29,  1917,  order  conforming  the  exchange  area  limits  of 

the  telephone  district  of  the  city  of  Pensacola  to  the  corporate  limits 

of  said  city;  two-party  rates  reduced  from  $2.25  to  $2  per  month, 

and  four-party  rates  reduced  from  $1.75  to  $1.50  per  month. 

Illinois.— Re  Chesterfield  Teleph.  &  Teleg.  Co.  No.  4401,  Nov.  10, 
1916,  order  approving  specified  rates  for  telephone  service  through 
Chesterfield  exchange, 
P.U.R.1917C.  ^  J 
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Re  Morrison  Teleph,  Co.  No.  4736,  Dec.  27,  1916,  utility  author- 
ized  to  put  in  force  a  new  schedule  carrying  an  increase  in  rates. 

Coon  Bros.  Teleph.  Co.  v.  Potomac  Teleph.  Co.  No.  4341,  Dec.  29, 
1916,  establishment  of  toll  charge  for  calls  or  messages  from  Arm- 
strong subscribers  of  Potomac  Telephone  Company  to  Penfield  sub- 
scribers ef  Cocm  Brothers  Telephone  Company,  in  place  of  free  inter- 
change service,  held  not  justified. 

Re  Automatic  Home  Teleph.  Co.  No.  6026,  Jan.  30,  1917,  order 
approving  Supplement  No.  1  to  rate  schedule  I.  P.  TT.  C.  Original  of 
the  Automatic  Home  Telephone  Company,  proposing  new  classifica- 
tions and  rates  for  two-pai*ty  line  business  telephone  service  in  the 
city  of  Pontiac. 

Indiana.— Be  Indianapolis  Teleph.  Co.  No.  2680,  Dec.  16,  1916, 
order  authorizing  increase  of  rates  for  business  extra-listing  service 
and  for  residence  extra-listing  service. 

Re  New  Brunswick  Citizens  Teleph.  Co.  No.  1283,  Feb.  16,  1917, 
order  authorizing  the  telephone  company  to  charge  $1  per  month  for 
telephone,  allowing  each  of  its  patrons  furnishing  own  telephone  an 
allowance  of  rental  for  the  same  of  25  cents  per  month. 

Kansas.— Re  Arlington  Teleph.  Co.  Docket  No.  1452,  Dec.  6,  1916, 
order  approving  additional  charge  of  25  cents  per  month  for  desk 
sets,  approved. 

Re  Arlington  Teleph.  Co.  No.  1451,  Dec.  20,  1916,  discontinuance 
of  free  interchange  service  between  Arlington  and  Pretty  Prairie, 
Kansas,  and  the  discontinuance  of  knife  switch  connecting  rural 
party  lines  authorized. 

Re  Whitewater  Teleph.  Co.  Docket  No.  1227,  Jan.  23,  1917,  order 
authorizing  increase  in  rates  for  all  classes  of  telephone  service  of 
25  cents  per  t;plephone  per  month. 

Michigan.— Arisa  v.  Cebu  Teleph.  Co.  Case  No.  806,  Sept.  6, 1916, 
application  for  the  reduction  of  the  schedule  of  charges  for  telephone 
service  dismissed,  it  appearing  that  by  such  a  reduction  the  receipt 
would  be  reduced  to  such  terms  as  would  not  yield  a  legitimate  profit 
for  the  capital  invested. 

Re  Central  Michigan  Teleph.  Co.  T-122,  Jan.  10,  1917,  approval 
of  schedule  of  rentals,  rates  and  charges  for  telephime  service. 

Re  Blissfield  Teleph.  Co.  T-129,  April  3,  1917,  order  authorizing 
telephone  company  to  increase  its  rates,  rentals  and  charges  for  tele- 
phone service. 

Re  Citizens  Teleph.  Co.  T-132,  April  4,  1917,  order  establishing 
rates  for  automatic  service  in  its  Jackson  exchange. 

Minnesota. — ^Re  Northwestern  Teleph.  Bxch.  Co.  Oct.  21,  1916, 
order  requiring  telephone  company  to  furnish  continued  24*hour 
service  and  granting  permission  to  establish  higher  local  exdiange 
rates. 

Missouri.— Be  Nevada  Teleph.  Co.  Case  No.  1068,  Sept.  26,  1916, 
P.UJU9170. 
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order  approving  of  telephone  rates  now  in  effect  in  a  single  telephone 
system  and  service,  and  establishing  new  rates  for  the  consolidated 
service. 

Patton  V.  Huntsville  Teleph.  Co.  Case  No.  1064,  Nov.  29,  1916, 
4  Mo.  P.  S.  C,  R.  588,  company  permitted  to  file  new  schedule  of 
rates  as  follows:  For  switching  service  to  rural  lines,  25  cents  per 
month  for  each  subscriber,  payable  three  months  in  advance ;  business, 
special  line  rate,  $2.25  per  month ;  residence,  special  line  rate,  $1.10 
per  month. 

Montana, — Re  Mountain  State  Teleph.  &  Teleg.  Co.  Docket  No. 
545,  Sept.  11,  1916,  order  establishing  rates  for  switching  service 
where  all  the  rural  company's  messages  are  switched  by  exchange 
company. 

.  Nebraska, — Re  Nebraska  Teleph.  Co.  Application  No.  2910,  Sept. 
28,  1916,  order  granting  permission  to  publish  telephone  rates  at 
Overton,  class  of  service,  metallic  or  grounded  to  be  optional  to  sub- 
scribers. 

Re  Nebraska  Teleph.  Co.  Application  No.  2969,  Dec.  12, 1916,  ap- 
proval of  reduction  of  telephone  rates  on  exchange  at  Millard. 

Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  No.  2466,  Jan.  3, 

1916,  authority  to  revise  rates  for  the  Elm  wood  exchange. 

Re  Burton  Teleph.  Co.  Application  No.  2988,  Jan.  17,  1917,  order 
establishing  rates  for  business,  residence  and  switching  service,  and 
reducing  rates  for  subscribers  owning  telephone  equipment,  nonsub- 
scribers'  rates  also  approved. 

Re  Pierce  Teleph.  Co.  Application  No.  3007,  Jan.  27,  1917,  order 
authorizing  telephone  company  to  make  certain  changes  in  telephone 
rates. 

Re  Newport  Teleph.  Co.  Application  No.  2946,  March  1,  1917 
(original  and  supplemental  orders)  rates  fixed  at  $1.75  per  month  on 
business  telephones,  and  $1.50  per  month  on  city  residence  and  farm 
telephones,  and  a  switching  rate  of  40  cents  per  month  permitted. 

Re  Palisade  Teleph.  Co.  Application  No.  2955,  March  5;  1917, 
order  establishing  telephone  rates. 

Re  Nebraska  Teleph.  Co.  Application  No.  2968,  April  3,  1917, 
order  granting  permission  to  increase  the  rates  for  two-party  resi- 
dence service  at  Howells  from  $12  to  $15  per  year. 

Re  Wyoming  &  N.  Teleph.  Co.  Application  No.  3009,  April  6, 

1917,  order  establishing  rates  for  moving  or  changing  a  telephone, 
reinstallation  of  telephones  ordered  out,  telephones  temporarily  on 
dead  line,  and  additional  user  service. 

New  York,  Second  District— Re  New  York  Teleph.  Co.  No.  T.  & 
T.  116,  Oct.  19, 1916,  approval  of  revised  sheets  to  its  joint  and  local 
toll  tariffs  establishing  certain  specified  rates  to  apply  in  either 
direction  between  South  Onondaga  and  Syracuse. 

Riley  v.  New  York  Teleph.  Co.  Case  No.  5715,  Nov.  23,  1916, 
complaint  asking  that  telephone  company  divide  evenly  with  com- 
P.U.R.1917C. 
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plainant  the  profits  from  the  two  semipublic  telephones  in  the  35th 
street  house,  over  and  above  the  guaranty  of  18  cents  a  day  and  the 
rental  of  75  cents  a  month,  denied,  it  appearing  that  no  general 
knowledge  and  information  which  the  Commission  now  has  in  rela- 
tion to  semipublic  telephones  in  city  of  New  York,  would  warrant  the 
granting  of  relief  asked  for. 

Re  Xew  York  Teleph.  Co.  No.  T.  &  T.  118,  Jan.  25, 1917,  approval 
of  schedules  establishing  short  term  rates  and  regulations  as  set  forth 
in  application. 

Re  Wayne  Teleph.  Co.  No.  T.  &  T.  119,  Jan.  26,  1917,  approval 
of  schedule  establishing  short  term  rates  and  r^ulations  as  set  forth 
in  application. 

Re  Cattaraugus  Union  Teleph.  Co.  No.  T.  &  T.  120,  Jan.  27, 1917, 
approval  of  schedule  amending  Local  General  Tarifif  P.  S.  C.  N.  Y. 
No.  2,  establishing  short  term  rates  and  regulations. 

Re  Federal  Teleph.  4  Teleg.  Co.  No.  T.  &  T.  121,  Feb.  2,  1917, 
approval  of  amendment  to  Local  General  Tariff  P.  S.  C.  No.  A-1, 
said  amendments  to  supersede  section  20  of  said  tariff  and  establish 
short  term  rates  and  regulations. 

Re  Keesville  Teleph.  Co.  No.  T.  &  T.  122,  Feb.  15,  1917,  approval 
of  an  amendment  to  Local  General  Tariff  P.  S.  C.  N.  Y.  No.  2, 
amendment  to  supersede  original  sheet  6  of  said  tariff  and  establish 
short  term  rates  and  regulations. 

Re  Monticello  Teleph.  Co.  No.  T.  &  T.  123,  Feb.  21,  1917,  ap- 
proval of  supplement  to  Local  General  Tariff  P.  S.  C.  N.  Y.  No.  3, 
said  supplement  to  establish  short  term  rates  and  regulations. 

North  Carolina.— Re  Southern  Bell  Teleph.  &  Teleg.  Co.  Oct.  28, 
1916,  approval  of  telephone  rates  for  the  town  of  Graham,  as  set  out 
in  agreement. 

O^to.— Elyria  v.  Elyria  Teleph.  Co.  No.  722,  March  14,  1917, 
order  directing  telephone  company  to  establish,  maintain,  impose 
and  collect  specified  rates  and  charges,  and  to  institute  certain  re- 
pair^ and  reorganization  of  plant,  same  to  be  completed  within  ninety 
days  from  date  of  this  order. 

Oklahoma,— Re  Pioneer  Teleph.  &  teleg.  Co.  Order  No.  1081, 
Aug.  12,  1916,  order  authorizing  increase  in  individual  business  and 
telephone  residence  rates  upon  substitution  of  common  battery  sys- 
tem for  magneto  system,  and  removal  of  telephone  poles  from  cer- 
tain business  streets. 

Re  Morris  Teleph.  Co.  Cause  No.  2604,  Order  No.  1087,  Aug.  16, 
1916,  order  authorizing  increase  in  rates  for  business  telephones  from 
$2  to  $2.50  per  telephone  per  month. 

Re  Pioneer  Teleph.  &  Teleg.  Co.  Cause  No.  2783,  Order  No.  1197, 
Dec.  29,  1916,  order  establishing  telephone  rates  in  Sapulpa  of  $3 
P.U.R.1917C, 
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for  individual  line  business  telej^oneSy  $2  for  idirect  line  residence 
telephones^  and  $1.50  for  two-party  line  residence  telephones,  per 
month. 

Re  Pioneer  Teleph.  &  Teleg.  Co.  Cause  No.  2795,  Order  No.  1199, 
Jan.  6,  1917,  order  establishing  telephone  rates  in  Bristow  of  $2.50 
for  individual  line  business  telephones,  and  $1.50  for  direct  line 
residence  telephones,  per  month. 

South  Dakota, — Battle  Creek  Farmers  Teleph.  Co.  t.  Moody  Coun- 
ty Teleph.  Co.  No.  2446,  Oct.  9,  1916,  order  directing  compensation 
for  switching  of  rural  lines  to  be  an  amount  not  to  exceed  18}  cents 
per  month  or  $2.25  per  year  per  telephone,  where  the  line  has  direct 
connection  with  two  exchanges,  and  not  to  exceed  12^  cents  per  month 
or  $1.50  per  year  per  telephone,  where  line  receives  service  with  a 
foreign  exchange  through  a  switch  or  exchange. 

Re  Clean  Teleph.  Co.  F-206,  March  1,  1917,  order  authorizing 
increase  in  telephone  rates. 

West  Virginia. — Re  People's  Xlnited  Teleph.  System,  Case  No. 
479,  Dec.  5,  1916,  order  establishing  schedule  of  telephone  rates. 

Wisconsin.— Be  Shaw  Teleph.  Co.  tT-597,  Oct.  28,  1916,  order 
authorizing  telephone  company  to  adopt  the  rule  providing  for  pay- 
ment of  rentals  quarterly  in  advance  and  payment  of  toll  charges  for 
previous  quarter;  providing  for  discontinuance  and  restoration  of 
service;  and  establishing  a  charge  of  3  cents  for  each  additional 
three  minutes  or  fraction  thereof  in  excess  of  an  original  three- 
minute  message. 

Re  Osceola  Farmers  Mut.  Teleph.  Co.  Feb.  12,  1917,  a  Mutual 
Telephone  Company  authorized  to  increase  rates  to  the  following 
amounts :  Business  telephones,  single  party,  $1.75  per  month ;  busi- 
ness telephones  on  rural  lines,  $1.50  per  month;  residence  telephones 
(village  and  rural)  $1.00  per  month. 

Re  Newberg  Teleph.  Co.  Feb.  21,  1917,  order  increasing  rates  for 
telephone  service  from  $8  to  $10  per  telephone  per  year. 

Re  Eastern  Wisconsin  Teleph.  Co.  Feb.  27,  1917,  order  ailthor- 
izing  increase  in  telephone  rates  at  Brillion  exchange. 

Re  Westfield  Farmers  Teleph.  Co.  March  8,  1917,  petition  to  es- 
tablish a  rate  to  be  charged  for  interchange  of  messages  between 
exchanges  of  specified  companies,  dismissed,  all  the  main  telephone 
companies  not  agreeing  to  the  specified  change. 

Re  Bell  Teleph.  &  Mfg.  Co.  March  31,  1917,  order  establishing  a 
rate  of  10  cents  per  call  for  use  of  telephone  service  of  telephone  com- 
pany by  nonsubscribers. 

Re  Ettrick  Teleph.  Co.  April  2, 1917,  onler  authorizing  increase  in 
telephone  rates. 
P.U.R.1917C. 
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Service. 

a.  Railroad  station  facilities. 

b.  Bailroad  train  and  car  facilities. 
c*  Telephones. 

a.  Bailroad  station  facilities. 

California, — Ee  Southern  P.  Co.  Decision  No.  3821,  Application 
No.  2572,  Oct.  25,  1916,  order  authorizing  the  change  of  location  at 
station  at  Harold  on  the  San  Joaquin  division,  to  a  point  i  mile 
easterly  of  the  present  location. 

Hartman  v.  Atchison,  T.  &  S.  F.  H.  Co.  Decision  No.  4001,  Case 
No.  1007,  Jan.  11,  1917,  order  directing  defendant  to  construct  a 
combination  freight  and  passenger  depot,  such  depot  to  contain 
sanitary  facilities  and  women's  rest  and  waiting  rooms. 

Gilroy  Chamber  of  Commerce  v.  Southern  P.  Co.  Decision  No. 
4023,  Case  No.  982,  Jan.  16,  1917,  order  requiring  defendant  to 
present  to  Commission  plans  for  passenger  station  to  be  built  at 
Gilroy,  and  within  six  months  after  approval  of  such  plans  by  Com- 
mission to  erect  a  passenger  depot. 

West  Oakland  Taxpayers  &  Business  Men's  Asso.  t.  Southern  P. 
Co.  Decision  No.  4055,  Case  No.  952,  Jan.  25,  1917,  petition  to  com- 
pel defendant  company  to  establish  and  maintain  a  waiting  room  for 
passengers  using  local  trains  at  Pine  street  station  in  the  city  of  Oak- 
land, dismissed,  it  appearing  that  service  at  this  point  is  frequent  and 
can  be  relied  upon,  and  for  this  reason  waiting  room  facilities  are 
unnecessary. 

Ee  Atchison,  T.  &  S.  F.  R.  Co.  Decision  No.  4217,  Application  No. 
2729,  March  31,  1917,  order  authorizing  railroad  company  to  close 
its  station  at  Wade  on  the  Los  Angeles  division,  and  move  tiie  station 
building  to  Fontana. 

Connecticut— Re  New  York,  N.  H.  &  H.  R.  Co.  Docket  No.  2089, 
Oct.  26,  1916,  order  approving  abandonment  of  station  at  Midway, 
town  of  Groton,  upon  the  substitution  therefor  of  a  station  on  a 
location  about  350  feet  westerly  and  26  feet  northerly  of  the  site  of 
the  present  station. 

Florida, — ^Re  Seaboard  Air  Line  R.  Co.  Order  No.  534,  File  No. 
3812,  Dec.  9,  1916,  order  requiring  railroad  company  to  provide  and 
erect  a  joint  freight  and  passenger  depot  at  Mattox. 

Re  Atlantic  Coast  Line  R.  Co.  Order  No.  541,  File  No.  3740,  Jan. 
5,  1917,  order  directing  railroad  company  to  provide  and  erect  at  the 
intersection  of  track  with  New  York  avenue,  in  town  of  St.  Cloud, 
a  combination  freight  and  passenger  depot. 

Re  Joint  Passenger  Terminal  or  Union  Depot,  Order  No.  540,  File 
No.  2410,  Jan.  5, 1917,  order  directing  the  Atlantic  Coast  Line  Rail- 
road Company,  and  the  Seaboard  Air  Line  Railway  Company  to 
P.U.R.1917C. 
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erect,  operate  and  maintain  a  joint  passenger  terminal  or  union 
depot  in  the  city  of  Gainesville. 

Idaho.— Re  Oregon  Short  Line  B.  Co.  Case  No.  F-169,  Order  No. 
422,  March  15,  1917,  order  authorizing  the  discontinuance  of  open 
agency  at  Lorenzo,  until  increase  in  business  in  said  station  may 
justify  the  re-establishment  of  such  agency. 

Illinois,— Re  North  Side  Lumber  Co.  E-537,  Sept.  5,  1916,  ap- 
proval of  proposed  agreement  with  the  Chicago  Great  Western  Rail- 
road Company,  relatijig  to  the  maintenance  of  an  automatic  coal- 
conveying  device  at  Sycamore. 

Re  St.  Louis,  S.  &  P.  R.  Co.  No.  5820,  Jan.  3,  1917,  order  grant- 
ing permission  to  abandon  agency  at  Richmond. 

Re  Chicago  &  W.  I.  R.  Co.  No.  5860,  Feb.  5,  1917,  order  granting 
permission  to  railroad  company  to  abandon  passenger  station  at  75th 
street  in  the  city  of  Chicago. 

Avalon  Park  Improv.  Club  v.  New  York  C.  R.  Co.  No.  3863,  Feb. 
14,  1917,  station  and  facilities  at  Seventy-ninth  street  and  Stoney 
Island  avenue,  held  imnecessary. 

Re  Ross,  No.  2366,  March  15,  1917,  petition  to  close  station  at 
Fancher  denied,  and  railroad  company  ordered  to  employ  someone  as 
stationkeeper  or  watchman  whose  duty  will  be  to  open  said  station 
at  such  times  as  will  reasonably  accommodate  both  freight  and  passen- 
ger traflSc. 

/wdtana.— Arbuckle  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  1807, 
Nov.  25,  1916,  order  denying  petition  for  the  erection  of  a  new  pas- 
senger and  freight  depot  at  Homer,  it  appearing  that  the  present 
depot  is  reasonably  adequate  for  such  purpose. 

Karstedt  v.  Pennsylvania  R.  Co.  J.  M.  &  I.  Division,  No.  2624, 
March  3,  1917,  petition  to  require  railroad  company  to  erect  and 
maintain  a  station  at  University  Heights,  denied,  it  appearing  that 
construction  of  said  station  would  be  unreasonable  for  the  reason  that 
the  revenue  derived  therefrom  would  be  insufficient  to  pay  operating 
expenses  and  allow  a  fair  and  reasonable  return  upon  investments. 

Re  Grand  Trunk  R.  System,  No.  2856,  April  13, 1917,  approval  of 
a  train  stafE  system  of  the  Grand  Trunk  Railway  System  for  the 
operation  of  its  trains  between  Valparaiso  and  SedJey. 

Iowa. — ^Bauman  v.  Illinois  C.  K  Co.  Docket  A-2359,  Dec.  30, 
1916,  order  dismissing  petition  for  the  re-establishment  of  an  agency 
at  the  station  called  Judd,  it  appearing  that  the  business  done  at  this 
station  is  not  suflScient  to  justify  such  expense. 

Brenton  v.  Chicago  &  N.  W.  R.  Co.  Docket  A-1197,  Jan.  22, 1917, 
protest  against  the  removal  of  a  siding  of  the  Chicago  &  North 
Western  Railway  Company  at  Rubens  Siding  in  Pocahontas  county, 
dismissed. 

Louisiana. — New  Orleans  r.  Pontchartrain  R.  Co.  Order  No.  2078, 
•No.  2561,  March  20,  1917,  order  directing  railroad  company  to  re- 
P.U.R.1917C. 
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construct  and  thereafter  maintain,  in  good  repair,  shed  or  shelter  at 
the  extreme  end  of  the  pier  at  Milneburg,  a  suburb  of  the  city  of 
New  Orleans. 

Re  Trans-Mississippi  Terminal  R.  Co.  No.  2639,  Order  No.  2088, 
April  10,  1917,  order  granting  permission  to  change  the  nam^  of  the 
station  of  Amesville  to  Merrero. 

Massachusetts.— Re  Boston  &  M.  R.  Co.  P.  S.  C.  No.  997,  April  6, 
1917,  order  directing  railroad  company  to  maintain  a  tender  at  one 
of  the  gates  in  the  fence  which  has  been  constructed  between  the 
main  tracks,  and  to  permit  passengers  leaving  northbound  trains, 
after  departure  of  train,  to  pass  through  said  gate  from  east  to  west 
platform  in  station,  until  such  time  as  proposed  underpass  at  the 
Portland  Division  station  in  Maiden  is  constructed. 

Minnesota, — Pederson  t.  Great  Northern  R.  Co.  No.  A-1979,  Jan. 
3,  1917,  order  directing  railway  company  to  provide  a  permanent 
one-pen  stockyard,  with  loading  chute,  at  the  station  of  Angus. 

Re  Minneapolis  &  St.  L.  R.  Go.  A-1892,  Jan.  23,  1917,  order 
directing  railroad  company  to  remodel  and  reconstruct  station  at 
Montgomery. 

Re  Great  Northern  R.  Co.  A-2111,  April  11,  1917,  order  directing 
railway  company  to  stop  passenger  train  No.  52,  northbound,  at 
Lynd. 

Mississippi. — ^Railroad  Commission  v.  Southern  R.  Co.  No.  4318, 
Sept.  12,  1916,  approval  of  plans  and  specifications  for  the  erection 
of  sheds  over  certain  sidetracks  to  protect  employees  in  the  city  of 
Columbus. 

Commission  v.  Mobile  &  0.  R.  Co.  No.  4149,  Sept.  12,  1916,  ap- 
proval of  plans  and  specifications  for  passenger  and  freight  depot  in 
Muldon. 

Re  Order  in  Regard  to  Closing  Freight  Depots,  No.  4352,  Nov.  8, 
1916,  order  modifying  order  of  March  20,  1906,  so  as  to  require  the 
stations  of  Yokena,  Knoxville,  Rosetta  and  Woodville  to  be  kept 
open  for  the  receipt  and  delivery  of  freight  from  7  a.  m.  to  5  p.  m., 
instead  of  from  7  a.  m.  to  6  p.  m. 

Re  Yazoo  &  M.  Valley  R.  Co.  No.  4354,  Nov.  8,  1916,  order  grant- 
ing permission  to  remove  the  depot  building  at  Spanish  Port  between 
Holly  Bluff  and  Kelso,  and  to  place  same  at  Skeins,  erecting  at 
Spanish  Fort  a  double  passenger  pagoda  and  a  freight  wareroom  in  its 
stead. 

Boswell  &  Vicinity  v.  Illinois  C.  R.  Co.  No.  4340,  Nov.  8,  1916, 
petition  to  erect  a  pagoda  at  Boswell's  crossing,  dismissed,  it  appear- 
ing that  said  pagoda  had  already  been  built. 

Vincents  Siding  &  Vicinity  v.  Yazoo  &  M.  Valley  R.  Co.  No.  4339, 
Nov.  8, 1916,  petition  to  make  Vincents  Siding  a  local  passenger  stop, 
and  to  abandon  Katzenmeyer  station  for  all  purposes,  denied,  after 
careful  consideration  by  the  Commission, 
P.U.R.1917C. 
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Prairie  v.  Mobile  &  0.  R.  Co.  No.  4383,  March  7,  1917,  order  di- 
recting railroad  company  to  construct  a  new  passenger  depot  within 
the  town  of  Prairie. 

Be  Yazoo  &  M.  Valley  R.  Co.  No.  4397,  April  3,  1917,  or^er  au- 
thorizinjg  the  discontinuance  of  agency  station  at  Cynthia,  and  the 
maintenance  of  a  prepay  station  in  lieu  thereof. 

Re  Yazoo  &  M.  Valley  R.  Co.  No.  4398,  April  3,  1917,  approval  of 
the  discontinuance  of  station  at  Dayton  and  the  establishment  of 
one,  in  lieu  thereof,  1,500  feet  south  at  a  station  to  be  hereafter 
known  as  Stephenson. 

Missouri. — Avondale  v.  Kansas  City,  C.  C.  &  St.  J.  R.  Co.  Case  No. 
1039,  Sept.  22,  1916,  4  Mo.  P.  S.  C.  R.  335,  order  approving  agree- 
ment for  the  erection  of  station  building  at  Avondale. 

Gibson  v.  Missouri,  K.  &  T.  B.  Co.  Case  1168,  April  14,  1917, 
order  requiring  improvement  of  stockpens  at  new  location  and  ap- 
proaches leading  thereto  in  town  of  Hartsburg,  also  the  removal  of 
scales  to  more  convenient  location. 

Montana. — Railroad  Commissionera  v.  Northern  P.  R.  Co.  Docket 
No.  561,  Report  and  Order  No.  173,  Oct.  10,  1916,  order  directing 
the  maintenance  of  a  custodian  at  White  Pine  station  who  shall  have 
charge  of  key  to  freight  house  and  whose  duties  shall  be  to  receive 
freight  and  express  from  consignees  and  to  receive  inbound  freight 
from  train  crews* 

Heron  Improv.  Asso.  t.  Nortliern  P.  R.  Co.  Docket  No.  553,  Oct. 
11,  1916,  order  requiring  defendant  railroad  company  to  stop  train 
No.  3  on  flag  at  Heron. 

Comertown  v.  Minneapolis,  St.  P.  &  8.  Ste.  M.  R.  Co.  Docket  No. 
576,  Report  and  Order  No.  181,  Dec.  26,  1916,  order  directing  rail- 
way company  to  construct  a  station  building  at  the  station  of  Comer- 
town  and  to  install  and  maintain  a  station  agent  and  telegraph  oper- 
ator at  said  station. 

Daleview  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  Docket  No. 
582,  Report  and  Order  No.  182,  Dec.  26,  1916,  complaint  that  de- 
fendant be  ordered  to  install  and  maintain  a  station  agent  at  station 
of  RanouB,  in  the  town  of  Daleview,  denied,  it  appearing  that  the 
revenue  of  this  station  will  not  justify  the  maintenance  of  an  agent ; 
railroad  company  ordered  to  maintain  custodian  at  said  station. 

Nebraska. — Chace  v.  Chicago  &  N.  W.  R.  Co.  Formal  Complaint 
No.  240,  Dec.  1916,  complaint  requiring  defendant  to  provide  stock- 
yards and  suitable  sidetrack  facilities  at  specified  point,  dismissed, 
it  appearing  that  defendant  cannot  abuse  its  discretion;  that  there 
has  been  no  proof  of  unjust  discrimination ;  and  that  complainants 
are  not  deprived  of  reasonable  shipping  facilities." 

Sanders  v.  Chicago  &  N.  W.  R.  Co.  Formal  Complaint  No.  269, 
Dec.  7,  1916,  order  requiring  establishment  of  an  agency  station  at 
Irwin.  , 
P.U.R.1917C. 
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New  York,  Second  District, — Lockport  Bd.  of  Coramew^  v.  Kew 
York  C.  B.  Co.  Case  No.  5281,  Oct.  10,  1916,  ofder  directing  New- 
York  Central  Railroad  Company  and  the  International  Railway  Com- 
pany to  make  certain  repairs,  improvements,  changes  and  additions 
at  the  crossing  of  the  two  roads  at  Bnrt,  in  order  to  better  connections 
between  passenger  trains  at  said  station,  cost  to  be  apportioned  be- 
tween the  two  companies. 

Caneadea  v.  Pennsylvania  R.  Co.  Case  No.  5697,  Oct.  11,  1916, 
order  directing  railroad  company  to  keep  a  station  at  Caneadea  open 
for  an  approximate  period  of  one  hour  each  evening  prior  to  the 
arrival  and  departure  of  train  at  10 :40. 

Lockport  Bd.  of  Trade  v.  New  York  C.  R.  Co.  Case  No.  5281,  Dec 
6,  1916,  order  directing  railroad  company  to  execute  and  deliver  to 
the  International  Railway  Company,  a  lease  of  land  between  its  rail- 
road tracks  and  the  southerly  right  of  way  upon  which  shall  be  erected 
by  the  International  Railway  Company,  a  shelter  house. 

Re  New  York  C.  R.  Co.  Case  No,  5738,  Dec.  6, 1916,  order  author- 
izing railroad  company  to  discontinue  station  at  Murdoch's  Crossing, 
by  substituting  therefor  a  new  station  similar  in  character  at  point 
where  Marshall's  road  crosses  the  Ontario  Division  of  said  railroad. 

Berry  v.  Buffalo  ft  L.  E.  Traction  Co.  Case  No.  5798,  Jan.  16, 
1917,  order  directing  railroad  company  to  construct  and  complete  a 
new  building  for  passenger  station  at  Irving. 

Skinner  v.  Erie  R.  Co.  Case  Xo.  5656,  Jan.  25,  1917,  order  direct- 
ing railroad  company  to  erect  at  Skinner's  Falls  a  suitable  building 
to  be  used  as  a  passenger  and  freight  station. 

Hannibal  v.  New  York  C.  R.  Co.  Case  No.  5700,  Feb.  13,  1917, 
request  for  the  establishment  of  an  agency  station  at  Metcalf  denied ; 
respondent  ordered  to  maintain  station  building  in  a  clean  and  com- 
fortable condition,  and  to  provide  a  competent  caretaker  who  should 
see  that  the  station  is  locked  at  night  before  departure  of  last  evening 
train,  and  opened  at  a  reasonable  hour  in  the  morning. 

Be  New  York  C.  R.  Co.  Case  No.  5811,  Feb.  13, 1917,  order  grant- 
ing permission  to  discontinue  its  less  than  carload  freight  station  at 
Himrods  Junction. 

Re  Central  New  England  R.  Co.  Case  No.  5778,  Feb.  21,  1917, 
petition  for  the  discontinuance  of  the  Winchells  and  Huested  stations 
denied,  it  appearing  that  such  discontinuance  would  cause  serious 
loss  and  inconvenience  to  considerable  number  of  persons  and  would 
result  in  virtual  abandonment  of  entire  branch  line  between  Millerton 
and  Pine  Plains. 

Re  New  York  C.  R.  Co.  Case  No.  6520,  Feb.  27,  1917,  petition 
for  the  discontinuance  of  the  maintenance  of  an  agent  at  Lewiston 
Heights  station  on  southeasterly  outskirts  of  the  village  of  Lewiston, 
denied,  it  appearing  that  it  does  not  seem  justifiable  <m  the  part  of 
the  railroad  company  to  deny  to  the  traveling  public  any  convenience 
P.U.R.1917C.  70 
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at  this  station  which  may  reasonably  be  demanded,  owing  to  the  fact 
that  more  than  one  hundred  acres  of  land  had  been  plotted  and  is 
now  in  actual  process  of  development  as  a  country  club,  golf  links, 
and  a  colony  for  siunmer  homes  of  Niagara  Falls  and  Buffalo  people. 

Prospect  Station  v.  Pennsylvania  R.  Co.  Case  No.  5886,  Feb. 
27, 1917,  railroad  company  authorized  to  discontinue  the  employment 
and  maintenance  of  an  agent  at  its  railroad  station  Imown  as 
Prospect. 

Residents  v.  Delaware,  L.  &  W.  R.  Co.  Case  No.  5866,  March  22. 
1917,  railroad  ordered  to  allow  passengers  to  enter  or  leave  certain 
cars  on  certain  trains  at  the  crossing  known  as  Webber's  Crossing 
near  Darien  Center,  in  Genesee  county. 

North  Carolina, — Kinston  v.  Atlantic  Coast  Line  R.  Co.  Jan.  24, 
1917,  order  directing  defendant  company  to  submit  plans  for  an 
adequate  imion  passenger  station  to  be  erected  on  the  Caswell  street 
junction  site  at  Eanston. 

OWo.— Lima  v.  Chicago  &  E.  R.  Co.  No.  846,  Jan.  12, 1917,  order 
directing  railroad  company  to  construct  a  public  waiting  station 
equipped  and  provided  with  proper  heating,  lighting  and  seating 
equipment  in  the  city  of  Lima;  also  a  shed  at  least  90  feet  in  length. 

0A-/a^07wa.— Tinney  v.  Chicago,  R.  I.  &  P.  R.  Co.  Cause  No.  2580, 
Order  No.  1141,  Sept.  22, 1916,  complaint  alleging  insufficient  station 
facilities  and  asking  for  the  establishment  of  a  regular  passenger, 
freight  and  express  agency  at  Tinney,  dismissed ;  it  appearing  that 
cost  of  operation,  interest  on  cost  of  depot,  and  depreciation  on  depot 
at  4  per  cent  for  return  of  one  year  would  more  than  equal  amount 
of  receipts  for  said  year. 

Re  Missouri,  K.  &  T.  R.  Co.  Cause  No.  2635,  Order  No.  1138, 
Sept.  2  2,  1916,  railway  company  to  increase  by  approximately  J  the 
size  of  the  proposed  white  waiting  room  and  freight  room  in  the  com- 
bination depot  at  Savana,  Oklahoma. 

Re  St.  Louis  &  S.  F.  R.  Co.  Cause  No.  2386,  Order  No.  1162, 
Oct.  27,  1916,  order  approving  plans  for  the  joint  passenger  station 
to  be  constructed  by  the  St.  Louis  &  San  Francisco  Railroad  Company 
and  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  at  Okla- 
homa City. 

Cooper  V.  Atchison,  T.  &  S.  F.  R.  Co.  Cause  No.  2649,  Order  No. 
1167,  Nov.  9,  1916,  station  facilities  at  Heman,  Oklahoma,  ordered 
improved  but  petition  for  an  order  requiring  the  railway  company 
to  build  a  station  at  that  point  denied. 

Depew  V.  St.  Louis  &  S.  F.  R.  Co.  Cause  No.  2560,  Order  No.  1184, 
Nov.  27,  1916,  in  complaint  alleging  that  depot  of  defendant  of 
Depew  is  inaccessible  to  the  patrons  of  railroad  at  that  point, 
the  Oklahoma  Commission  ordered  the  railroad  company  to  build 
a  sidewalk  from  west  end  of  depot  platform  to  connect  with  sidewalks 
P.U.R.1917C. 
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of  town^  as  agreed  upon  between  town  of  Depew  and  diyision  super- 
intendent of  said  railroad. 

McLemore  v.  Kansas  City  Southern  R.  Co.  Cause  No.  2508,  Order 
No.  1187,  Nov.  39,  1916,  order  directing  better  depot  accommoda- 
tions at  Lyons  Switch. 

Holler  V.  Missouri,  K.  &  T.  E.  Co.  Cause  No.  2713,  Order  No. 
1189,  Nov.  29,  1916,  petition  to  require  defendant  to  stop  passenger 
trains  on  flag  at  Boio,  denied,  it  appearing  that  the  revenue  derived 
therefrom  would  not  justify  such  stop. 

Coyle  V.  St.  Louis  &  S.  P.  R.  Co.  and  Commercial  Club  t.  St. 
Louis  &  S.  F.  R.  Co.  Causes  Nos.  2450  and  2696,  Order  1198,  Dec.  5, 
1916,  refusal  to  require  defendants  to  install  telegraph  service  at  the 
town  of  Sumner. 

Re  Miami,  Cause  No.  2768,  Order  No.  1215,  Jan.  15,  1917,  order 
requiring  the  St.  Louis  &  San  Francisco  Railway  Company  to  pro- 
vide suitable  passenger  and  freight  station  at  Miami. 

Wellston  v.  St.  Louis  &  S.  F.  R.  Co.  Cause  No.  2736,  Order  No. 
1222,  Jan.  25, 1917,  application  for  a  night  agent  at  Wellston  denied, 
it  appearing  from  the  testimony  that  the  expense  of  a  night  agent 
in  addition  to  that  of  the  regular  day  agent  would  not  be  justified  by 
the  revenue  obtainable  at  Wellston. 

Newland  v.  Wichita  Falls  &  N.  W.  R.  Co.  Cause  No.  2494,  Order 
No.  1228,  Jan.  31,  1917,  petition  for  the  construction  of  a  new  depot 
at  Frederick  dismissed,  it  appearing  that  the  Commission  does  not 
feel  justified  at  this  time  in  setting  aside  the  present  investment  and 
in  requiring  the  expenditures  necessary  for  the  proper  construction 
and  equipment  of  a  new  depot. 

Rollins  V.  Chicago,  R.  I.  &  P.  R.  Co.  Order  No.  1237,  Cause  No. 
2723,  Feb.  1917,  order  requiring  railway  company  to  stop  on  flag 
one  passenger  train  each  way  daily  at  Kams  Spur  for  purpose  of  tak- 
ing on  or  letting  off  passengers;  prepaid  shipments  of  freight  also 
to  be  imloaded  at  Karns  Spur. 

Nelson  v.  St.  Louis  &  S.  F.  R.  Co.  Cause  No.  2735,  Order  No. 
1242,  Feb.  23,  1917,  order  dismissing  complaint  requesting  a  new 
depot  and  regular  salaried  agent  at  Milfay.  The  Commission  said 
that  the  railway  company  should  e^mploy  an  agent  to  act  on  a  com- 
mission basis. 

Pennsylvania, — H.  A.  Free  v.  Pennsylvania  R.  Co.  Complaint 
Docket  1186,  March  19,  1917,  order  authorizing  discontinuance  of 
station  at  Middletown  Ferry  and  the  continuance  of  the  station  at 
Eiverview. 

Barries  v.  Pennsylvania  R.  Co.  Complaint  Docket  Nos.  627,  881, 
April  3,  1917,  order  requiring  improvement  of  station  facilities  at 
Bala  and  Cynwyd. 

Philippine  Islands. — Re  Manila  R.  Co.  Case  No.  820,  Nov.  1, 
P.U.R.1917C. 
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19I69  order  authorizing  the  abandonment  of  railway  station  in  Bucal, 

Laguna. 

•    Smih  Dakota.— UcEwm  v.  Chicago,  M.  &  St.  P.  B.  Co.  F-272, 

Oct.  28, 1916,  order  requiring  the  installation  of  a  competent  station 

agent  at  Cuthbert. 

Goffman  T.  Chicago  &  N.  W.  B.  Co.  No.  2624,  Oct.  28,  1916,  ap- 
plication for  an  elevator  site  at  the  station  of  the  Chicago  and 
Northwestern  Bailway  Company  at  Winner,  denied,  it  appearing  that 
public  convenience  and  necessity  do  not  require  the  construction  of 
additional  elevator  or  warehouse  facilities  at  this  place. 

Loucks  v.  Chicago,  M,  &  St.  P.  B.  Co.  F-350,  Nov.  8,  1916,  order 
requiring  railway  company  to  extend  station  waiting  room  6  feet  at 
the  station  of  Trent,  baggage  and  freight  room,  10  feet,  and  station 
platform  to  full  length  of  passenger  trains.;  to  properly  light  station 
platform,  and  to  keep  the  waiting  room  in  said  stationhouse  sanitary 
and  clean  at  all  times» 

Wisconsin. — Houser  y.  Chicago,  St.  P.  M.  &  0.  B.  Co.  Oct.  24, 
1916,  order  directing  respondent  to  construct  and  maintain  a  suitable 
shelter  shed  not  less  than  20  feet  in  length  at  Fairchild,  for  the  ac- 
commodation of  passengers  boarding  and  alighting  from  northbound 
trains. 

Olson  V.  Chicago,  St.  P.  M.  &  0.  B.  Co.  Nov.  20,  1916,  order 
directing  railway  company  to  construct  and  maintain  at  Wildwood 
in  St.  Croix  county,  a  standard  stock  pen  with  a  suitable  loading 
chute. 

Pox  Lake  Commercial  Club  v.  Chicago,  M.  &  St.  P.  B.  Co.  Dec. 
4,  1916,  company  ordered  to  provide  modem  station  building  with 
sanitary  inside  toilets  and  a  shelter  shed  for  summer  traffic  at  Fox 
Lake,  adequate  for  passenger  traffic ;  and  to  construct  a  suitable 
platform  and  runway  for  hauling  heavy  freight. 

Jewson  V.  Chicago  &  N.  W.  B.  Co.  Dec.  9,  1916,  order  directing 
railway  company  to  repair  and  enlarge  stockyards  at  Birnamwood, 
and  provide  suitable  shelters  inclosed  on  3  sides  and  covering  not  less 
than  one  half  of  the  area  of  each  pen. 

Mineral  Point  v.  Chicago,  M.  &  St.  P.  B.  Co.  Dec.  27, 1916,  appli- 
cation to  require  respondent  railroad  to  erect  and  maintain  a  new 
and  adequate  station  denied,  but  railroad  ordered  to  remodel  and 
improve  present  station  according  to  the  suggestion  of  the  Commis- 
sion. 

Schroeder  v.  Chicago,  M.  &  St.  P.  B.  Co.  Dec.  30,  1916,  order 
directing  railway  company  to  extend  a  freight  station  platform  in  a 
westerly  direction  for  a  distance  of  at  least  80  feet,  the  width  to  be 
not  less  than  10  feet;  house  tracks  to  be  planked  along  entire  length 
of  present  freight  station  platform;  cars  moving  over  the  planked 
part  of  house  track  to  be  properly  flagged. 

Schilling  v.  Chicago  &  N.  W.  B.  Co.  Jan.  29, 1917,  order  directing 
P.U.R.1917C. 
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railway  company  to  establish  a  flag  station  with  an  adequate  shelter 
for  freight  and  passengers,  and  a  suitable  platform^  in  lieu  of  its 
existing  flag  station  at  McMillan. 

Ke  Minneapolis,  St.  P.  &  S.  Ste.  M*  S.  Co.  Jan.  31,  1917,  order 
directing  railway  company  to  provide  a  station  building  at  Milltown 
to  be  located  within  300  feet  of  the  main  highway,  whidi  shall  be 
adequate  for  freight  and  passenger  traffic 

Marx  Bros.  &  Barth  v.  Chicago,  M.  &  St.  P.  R.  Co.  Feb.  8,  1917, 
order  directing  Chicago,  Milwaukee  &  St.  Paul  Sailway  Company 
to  provide  adequate  telephonic  connection  between  its  depot  at  Cash- 
ton  and  the  system  of  the  Cashton  Telephone  Company. 

Vinopal  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  Feb.  12,  1917,  order 
directing  railway  company  to  improve  its  facilities  for  shipping 
livestock  at  Haugen  in  Barron*  county. 

b.  Railroad  train  and  car  facilities. 

California, — Hunse  v.  San  Francisco-Oakland  Terminal  R.  Co. 
Decision  No.  3949,  Case  No.  962,  Dec.  26, 1916,  petition  to  establish 
twenty-minute  service  to  Leona  Heights  instead  of  forty-minute  serv- 
ice in  effect  during  certain  hours,  dismissed,  it  appearing  that  the 
present  traffic  does  not  justify  the  establishment  of  such  service. 

Colorado, — Green  Mountain  Falls  v.  Colorado  Midland  R  Co. 
Case  No.  109,  Jan.  17,  1917,  complaint  against  winter  passenger 
train  service  dismissed,  it  appearing  that  the  present  passenger  sched- 
ule taken  in  conjunction  with  the  automobile  stage  service,  available 
during  certain  months  of  the  winter,  is  sufficient  to  handle  business 
of  Green  Mountain  Falls,  and  that  these  communities  are  not  entitled 
to  the  same  service  in  the  winter  as  is  afforded  during  the  summer, 
or  tourist  season. 

Connecticut, — Re  Hanford,  Docket  No.  2154,  Dec.  19,  1916,  order 
denying  application  for  the  stopping  of  train  No.  245  at  Brookfield 
station,  it  appearing  that  the  advantages  to  the  few  pupils  who  would 
profit  by  an  order  requiring  said  train  to  stop  at  Brookfield,  would 
not  offset  the  loss  to  other  passengers  of  said  train  who  require  the 
express  service. 

Re  Norwalk,  Docket  No.  2295,  April  5,  1917,  order  requiring  the 
New  York,  New  Haven  &  Hartford  Railroad  Company  to  stop  train 
No.  245  at  Norwalk  station. 

Re  Stamford,  Docket  No.  2266,  April  5,  1917,  order  directing  the 
New  York,  New  Haven  &  Hartford  Railroad  Company  to  rearrange 
its  schedule  so  that  train  No.  287  will  leave  Stamford  at  6 :12  P.  M. 
instead  of  6 :08. 

District  of  Columbia,— Re  Washington  &  0.  D.  R.  Co.  Order  No. 
205,  P.  U.  C.  No.  2286,  Formal  Case  No.  58,  March  21,  1917, 
order  directing  railroad  company  to  cease  to  operate  combined  freight 
and  passenger  car  No.  6,  for  ptissenger  purposes. 
P.U.R.1917C. 
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Illinois. — Crebs  v.  Cleveland,  C.  C.  &  St.  L.  E.  Co.  and  Public 
UtilitieB  Commission  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  Nos.  5558 
and  5600  consolidated,  Dec.  27,  1916,  railway  company  ordered  to 
submit  to  the  Commission  a  weekly  statement  showing  in  detail  the 
delays  of  all  passenger  trains  on  its  Cairo  division. 

Business  Men  &  Shippers  v.  Cincinnati,  I.  &  W.  K  Co.  No.  5668, 
Dec.  27,  1916,  complaint  in  reference  to  freight  service  at  Westfield 
dismissed,  it  appearing  that  the  Commission  does  not  feel  justified 
in  ordering  the  restoration  of  former  service  which  was  carried  on 
at  a  loss. 

Be  Elgin,  J.  &  B.  B.  Co., No.  6003,  Jan.  3,  1917,  order  granting 
permission  to  use  ten  caboose  cars  for  road  service  in  cases  of  emer- 
gency, where  caboose  cars  constructed  in  accordance  with  the  law  are 
not  available  for  and  until  March  31,  1917. 

Be  Facilitating  &  Expediting  the  Movement  of  Coal,  No.  6133, 
Jan.  18,  1917,  order  directing  railroad  company  to  treat  coal  as  a 
preferred  class  of  freight  and  give  it  priority  of  movement  over  all 
other  classes  of  freight,  except  food,  live  stock,  and  perishables,  and 
so  far  as  practicable  to  continue  transportation  of  coal  by  the  line- 
haul  carrier  over  the  switching  and  connecting  lines  to  the  tracks  of 
lines  making  final  delivery. 

Be  Wabash  B.  Co.  No.  6180,  Feb.  6, 1917,  approval  of  supplemental 
agreement  covering  use  of  Pullman  cars  in  Illinois. 

Okawville  v.  Louisville  &  N.  B.  Co.  No.  5258,  Feb.  21,  1917, 
order  acquiring  trains  Nos.  53  and  54  to  stop  by  flag  or  otherwise  at 
Okawville,  Illinois,  for  the  convenience  of  passengers  received  from 
or  going  beyond  Mt.  Vernon,  Ashley,  Nashville,  Wellsville  and  East 
St.  Louis. 

Davis  V.  Illinois  C.  B.  Co.  No.  6254,  Feb.  28, 1917,  order  directing 
railroad  company  to  distribute  cars  so  that  complainant  shall  receive 
all  the  cars  allotted  to  station  of  Moresqua,  until  such  time  as  he 
shall  have  received  his  proportionate  share. 

State  Public  Utilities  Commission  v.  Alton  &  S.  B.  B.  No.  5729, 
March  22,  1917,  rules  as  to  distribution  of  grain  cars  formulated  and 
established.    Behearing  denied  (April  9,  1917). 

Kansas,— Re  Union  P.  B.  Co.  Docket  No.  1763,  Jan.  12,  1917, 
order  directing  railroad  company  to  furnish  to  any  shipper  making 
legal  demand,  such  number  and  type  of  freight  cars  as  the  shipper 
may  legally  request ;  in  case  of  inability  of  railroad  company  to  supply 
all  shippers,  all  available  car^  should  be  distributed  in  such  manner 
as  to  keep  all  elevators  demanding  cars  open  and  operating;  if  the 
number  of  cars  is  not  suflScient  to  keep  all  elevators  open  and  operat- 
ing, then  all  available  cars  should  be  divided  and  distributed  in 
proportion  to  the  grain  that  is  in  immediate  sight  for  the  respective 
elevators  demanding  cars. 

Louisiana. — Be  Morgan's  Louisiana  &  T.  R  &  S.  S.  Co.  No.  2618, 
P.U.R.1917C. 
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Order  No.  2070,  Feb.  9,  1917,  order  granting  application  for  the 
discontinuance  of  exclusive  passenger  train  service  now  being  operat- 
ed on  Lake  Arthur  Branch  between  Lake  Charles  and  Lake  Arthur, 
and  substitute  therefor  a  mixed  train. 

Ochs  V.  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  Order  No.  2079, 
No.  2589,  March  20,  1917,  petition  for  change  in  the  leaving  time  of 
train  No.  5  from  New  Orleans,  from  5 :55  a.  h.  to  6 :55  a.  m.  denied, 
it  appearing  tliat  such  change  would  cause  much  inconvenience  and 
hardship  on  the  traveling  public  living  between  Morgan  City  and 
Lafayette. 

Re  Railroads  Operating  in  State  of  Louisiana,  Order  No.  2087, 
March  21,  1917,  order  directing  railroads  operating  in  Louisiana  to 
furnish  and  apply  a  suflBcient  number  of  suitable  cars  for  the  trans- 
portation of  freight  of  all  classes  over  their  lines.  Supplemental 
order  (No.  2097,  April  11,  1917),  requiring  lists  of  all  cars  owned 
and  used  by  the  various  railroads. 

Railroad  Commission  v.  Louisiana  &  N.  W.  R.  No.  2640,  Order 
No.  2089,  April  10,  1917,  order  requiring  railroad  company  to  pro- 
vide a  suflRcient  number  of  modern,  convenient,  safe,  suitable  and 
sanitary  passenger  coaches  for  use  in  transporting  passengers  be- 
tween points  on  its  line  of  railway  in  Louisiana. 

Mowata  v.  New  Orleans,  T.  &  M.  R.  Co.  No.  2635,  Order  No.  2094, 
April  11,  1917,  application  for  change  of  schedule  of  passenger  train 
on  Crowley  Branch  between  Crowley  and  Eunice,  denied,  it  appear- 
ing that  such  a  change  would  not  be  of  accommodation  and  con- 
venience to  the  greatest  number  of  the  traveling  public. 

Maine.— Re  Sandy  River  &  R.  Lakes  R.  Co.  C.  No.  20,  March  7, 
1917,  approval  of  contract  with  the  American  Realty  Company  for 
the  removal  of  pulpwood  and  other  forest  products  from  Green's 
Farm  to  Rumford  and  Livermore. 

Re  Sandy  River  &  R.  Lakes  R.  Co.  C.  No.  24,  March  20,  1917, 
approval  of  contract  with  the  Langtown  Company,  for  a  shipment  of 
pulpwood,  lumber  and  other  forest  products  from  the  easterly  line 
of  Lang  Plantation  to  Cumberland  Mills,  South  Windham  and  Steep 
Falls. 

Re  Benton  &  F.  R.  Co.  R  R.  No.  203.1,  March  21,  1917,  approval 
of  fender  as  a  proper  attachment  devised  to  prevent  accidents  to  be 
used  upon  all  passenger,  freight  and  service  cars  operated  by  appli- 
cant. 

Massachusetts.— Re  Hopkinton  &  Ashland,  P.  S.  C.  1481,  Feb.  8, 
1917,  application  that  train  No.  29,  leaving  Boston  at  5  p.  M.,  on 
the  Boston  &  Albany  railroad,  stop  at  Ashland,  dismissed,  it  appear- 
ing that  the  service  now  furnished  by  said  railroad  company  between 
Boston,  Framingham  and  Ashland  is  reasonably  adequate  and  thaj 
the  stopping  of  train  No.  29  would  result  in  impairment  of  the 
P.U.R.1917C. 
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through  service  to  Worcester  and  Springfield,  which  this  train  is 
especially  intended  to  furnish. 

Be  Kenney,  P.  S.  C.  1628,  March  16,  1917,  petition  to  restore 
stopping  post  on  the  Bay  State  Street  Bailway  at  the  comer  of  North 
Main  and  Canton  streets  in  the  town  of  Bandolph  dismissed,  it 
appearing  that  the  company  is  unable  thereby  to  render  better  serv- 
ice owing  to  the  fact  that  the  distance  between  the  discontinued  stop 
at  Canton  street  and  the  present  stop  near  Chestnut  street  is  only 
225  feet. 

Minnesota.— Re  Northern  P.  E.  Co.  No.  A-2043,  Dec.  18,  1916, 
order  granting  permission  to  railway  company  to  discontinue  daily 
mixed  train  service  on  branch  line,  and  to  substitute  therefor  a 
triweekly  train  service. 

Be  Great  Northern  B.  Co.  A-2087,  March  12,  1917,  order  direct- 
ing railway  company  to  stop  passenger  train  No.  20  on  flag  at  An- 
dover. 

Mississippi. — Be  New  Orleans,  M.  &  C.  B.  Co.  Oct.  4,  1916,  order 
to  discontinue  Carworth  as  a  stop  for  passenger  and  freight  trains. 

Be  Gulf  &  S.  I.  B.  Co.  No.  4356,  Nov.  8,  1916,  order  granting 
permission  to  change  the  schedule  of  train  No.  1  between  Jackson 
and  Gulfport,  and  to  adopt,  tentatively,  a  new  schedule  for  its  train 
No.  7  between  Mendenhall  and  Laurel. 

Be  Mississippi  C.  B.  Co.  No.  4387,  March  7,  1917,  order  granting 
permission  to  change  schedule  of  time  of  train  No.  2. 

Ginnison  v.  Yazoo  &  M.  Valley  B.  Co.  April  3, 1917,  order  granting 
permission  to  reinstate  former  passenger  train  service  between  Bose- 
dale  and  Clarksdale,  extending  same  into  Greenville  instead  of  stop- 
ping at  Bosedale. 

Montana. — ^Bailroad  Commissioners  v.  Great  Northern  E.  Co. 
Docket  No.  678,  Nov.  22,  1916,  railroad  company  ordered  to  operate 
daily  special  coal  trains  to  take  prior  right  over  all  other  trains  to 
relieve  coal  shortage. 

Cascade  County  v.  Great  Northern  B.  Co.  Docket  No.  593,  Beport 
and  Order  No.  185,  Feb.  20,  1917,  order  requiring  railway  company 
to  operate  its  present  service  between  Great  Falls  and  Oilman,  in 
accordance  with  its  time  card,  with  the  exception  that  said  train 
may  be  held  at  Great  Falls  for  a  period  of  time  not  exceeding  30 
minutes,  after  schedule  time  of  departure,  for  purpose  of  permitting 
passengers  on  inbound  trains  to  connect  with  said  train. 

In  Brogan  v.  Northern  P.  B.  Co.  Docket  No.  586,  Beport  luad 

Order  No.  189,  Feb.  26,  1917,  a  railroad  was  required  to  in^U 

Sunday  service  on  a  branch  line  in  addition  to  weekday  service,  for 

a  test  period  of  90  days,  where  it  was  probable  there  was  suflScient 

business  to  justify  the  additional  service,  although  the  railroad 

claimed  operation  at  a  loss. 

Nebraska. — ^Marshall  v.  Missouri  P.  E.  Co.  Formal  Complaint  No. 
P.U.R.1917C. 
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268^  Oct.  11,  1916,  order  directing  the  installation  and  operation 
of  passenger  trains  on  line  of  railroad  between  Talmage  and  Crete, 
to  be  operated  daily  except  Sundays. 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2922,  Nov.  10,  1916, 
order  authorizing  the  discontinuance  of  trains  Nos.  4  and  11,  serrice 
to  be  restored  on  May  15,  1917. 

Be  Chicago,  St.  P.  M.  &  0.  R.  Co.  Application  No.  2954,  Nov. 
22,  1916,  order  authorizing  the  publication  of  time  card  No.  129, 
amending  and  revising  the  schedules  for  passenger  train  service  on 
the  Nebraska  division  of  applicant  company. 

Re  Missouri  P.  B.  Co.  Informal  Complaint  No.  4291,  Dec.  14, 
1916,  order  directing  railway  company  to  reinstall  and  operate  freight 
trains,  scheduled  as  Nos.  195  and  196,  on  its  line  of  railroad  from 
Auburn  to  Omaha  by  way  of  Dunbar. 

Hastings  Chamber  of  Commerce  v.  St.  Joseph  ft  G.  I.  R.  Co. 
Formal  Complaint  No.  277,  Dec.  30,  1916,  order  authorizing  the 
discontinuance  of  motor  car  service  between  Hastings  and  Fairbury, 

New  Hampshire. — Morey  v.  Maine  C.  R.  Co.  Order  No.  572, 
D-363,  Oct.  23,  1916,  order  directing  railroad  company  to  continue 
to  operate  trains  No.  155  and  158  between  Bartlett  and  Lancaster 
until  said  order  be  modified.  Order  annulled  on  showing  that  the 
cost  of  trains  was  out  of  all  proportion  to  earnings  (Dec.  29,  1916). 

McDonald  v.  Boston  &  M.  R.  Co.  D-341,  Nov.  24,  1916,  petition 
protesting  against  new  schedule  of  service  dismissed,  it  appearing 
that  the  new  schedule  accommodates  more  people  than  the  old,  and 
as  a  result  more  of  the  traveling  public  would  be  inconvenienced  by 
going  back  to  the  old  schedule. 

New  York,  First  District. — St.  Albans  Improv.  Asso.  v.  Long  Is- 
land R.  Co.  Case  No.  2135,  Oct.  26,  1916,  order  directing  railroad 
company  to  stop  eastbound  train  No.  116  at  the  St.  Albans  station 
daily  except  Sundays,  and  stop  train  No.  59  at  the  Union  Hall  street 
station  daily  except  Sundays. 

Re  New  York  Consol.  R.  Co.  Case  No.  2167,  Jan.  25,  1917,  order 
electing  railroad  company  not  to  allow  passengers  to  ride  on  rear 
platforms  of  the  rear  cars  of  trains.  Time  of  taking  effect  of  order 
extended  to  January  29,  1917. 

Re  New  York,  N.  H.  ft  H.  R  Co.  Case  No.  2192,  March  28, 1917, 
approval  of  an  agreement  for  the  operation  of  through  interstate 
passenger  train  service  by  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  over  the  New  York  Connecting  Railroad  and 
the  Pennsylvania  Tunnell  &  Terminal  Railroad  into  the  Pennsyl- 
vania station  at  New  York  City. 

South  Brooklyn  Board  of  Trade  v.  Coney  Island  ft  B.  R.  Co. 
March  28,  1917,  order  abrogating  order  of  December  20,  1907, 
as  modified,  directing  Coney  Island  ft  Brooklyn  Railroad  Company 
to  make  certain  repairs  and  improvements  on  its  cars,  it  appearing 
P.U.R.1917C.  T 
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that  the  said  company  is  now  a  subsidiary  of  the  Brooklyn  Bapid 
Transit  Company,  and  under  said  latter  company's  system  of  main- 
tenance and  inspection  the  requirements  of  said  order  as  modified 
are  satisfactorily  provided  for. 

New  York,  Second  District. — ^Re  Adirondack  Division  of  New 
York  C.  &  H.  R.  R.  Co.  Case  No.  494,  Oct.  26,  1916,  order  authoriz- 
ing  petitioners  to  use  coal-burning  locomotives  on  that  portion  of  its 
railroad  within  the  Adirondack  Forest  Preserve  between  8  a.  m.  and  8 
r.  M.,  from  October  27,  to  November  1,  1916. 

Re  Chateaugay  branch  of  Delaware  &  H.  Co.  Case  No.  494,  Oct. 
31,  1916,  order  approving  suspension  of  order  of  Commission  of 
April  1,  1909,  as  to  use  of  oil-burning  locomotives  in  the  operation 
of  that  part  of  Chateaugay  branch  of  said  company's  railroad  in 
Forest  Preserve  for  the  dates  of  October  28,  29,  30,  and  31. 

Gordon  Lumber  Co.  v.  Erie  R.  Co.  Case  No.  5636,  Jan.  25,  1917, 
order  directing  Erie  Railroad  Company  to  receive  upon  its  inter- 
change track  with  the  New  York,  Ontario  &  Western  railway  at 
Middletown  carload  freight  consigned  to  complainant  and  deliver 
the  same  upon  the  sidetrack  adjoining  complainant's  premises  in 
Middletown,  under  Tariff  P.  S.  C.  2  N.  Y.  No.  2045. 

Wading  River  Branch  v.  Long  Island  R.  Co.  Cases  Xos.  5815, 
5816,  Feb.  13,  1917,  approval  of  proposed  train  schedule  of  the 
Wading  River  Branch. 

Blodgett  Mills  v.  Delaware,  L.  &  W.  R.  Co.  Case  No.  5835,  April 
10,  1917,  order  requiring  train  No.  909  to  stop  at  Blodgett  Mills 
station  at  6 :09  a.  m. 

Ohio, — Napoleon  Lumber  &  Handle  Co.  v.  Detroit,  T.  &  I.  R. 
Co.  No.  1042,  March  6,  1917,  order  directing  railroad  company  to 
accept  and  place  for  loading  or  unloading,  empty  and  loaded  cars 
arriving  in  Napoleon  by  the  way  of  lines  of  connecting  carrier,  the 
Wabash  Railway  Company,  and  to  care  for  placement  at  industrial 
plants  located  contiguous  to  its  tracks  in  said  city  of  Napoleon. 

Oklahoma. — Farmers  &  Business  Men's  Asso.  v.  Atchison,  T.  & 
S.  F.  R.  Co.  Cause  No.  2564,  Order  No.  1130,  Sept.  16,  1916,  com- 
plaint asking  for  the  restoration  of  Sunday  train  service  at  Cashton 
dismissed,  it  appearing  that  the  business  at  present  is  not  sufficient 
to  justify  said  serviced 

Yahola  Sand  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  Cause  No.  2562, 
Order  No.  1176,  Nov.  20,  1916,  defendant  ordered  to  furnish  cars  to 
the  complainant  upon  requisition  and  in  accordamce  with  the  rules 
and  orders  of  the  Commission;  traffic  ariangement  between  the  two 
carriers  prescribed. 

Johnson  v.  Chicago,  R.  I.  &  P.  R.  Co.  Cause  No.  2761,  Order  No. 
1249,  March  15,  1917,  order  requiring  railway  company  to  stop  No. 
42  eastbound  passenger  train  at  Harrah  to  enable  passengers  from 
P.U.R.1917C. 
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Oklahoma  City  for  Harrah  to  alight;  in  the  event  no  passengers  to 
this  point  are  on  train  No.  42,  stop  not  to  be  made. 

Oregon, — A  railroad  cannot  contend  that  a  demurrage  rate  of  $2 
per  day  prescribed  by  the  Commission  for  the  detention  of  cars  after 
the  first  forty -eight  hours  is  so  low  that  it  tends  to  make  a  ear  short- 
age in  the  state,  where  the  railroad  voluntarily  maintains  a  de- 
murrage rate  of  $1  per  day  on  interstate  shipments  and  allows  five 
days'  free  time  on  interstate  shipments  in  another  state.  Re  Southern 
P.  Co.  F-516,  P.  S.  C.  Or.  Order  No.  141,  Oct.  28,  1916. 

Cole  V.  Oregon  Short  Line  R.  Co.  P.  S.  C.  Or.  Order  No.  182, 
F-543,  April  12,  1917,  complaint  alleging  that  train  service  afforded 
by  the  Oregon  Short  Line  Railroad  Company  is  inadequate,  unrea- 
sonable and  unjustly  discriminatory,  dismissed,  it  appearing  that 
public  necessity  does  not  want  the  installation  and  maintenance  of 
additional  train  service  and  the  Commission  does  not  feel  justified  in 
changing  present  schedules  to  better  conditions  on  account  of  the 
inconvenience  and  hardships  which  would  result  at  the  other  points 
interested. 

South  Dakota, — O'Brien  v.  Minneapolis  &  St.  L.  R.  Co.  Cases 
No.  F-59,  F-301,  and  F-302,  Jan.  15, 1917,  order  requiring  company 
to  establish  between  Conde  and  Le  Beau  daily  train  service  consisting 
of  one  passenger  train  and  one  mixed  train  in  one  direction,  daily 
except  Sundays  upon  a  prescribed  schedule. 

Texas, — Circular  No.  5099,  Jan.  15,  1917,  order  establishing  regu- 
lation as  to  capjwjity  of  cars. 

West  Virginia.— ^Miion  v.  Coal  &  Coke  R.  Co.  Case  No.  469, 
Formal  Complaint  No.  69,  Dec.  1,  1916,  order  to  install  and  there- 
after maintain  daily,  except  on  Sunday,  a  morning  passenger  train 
on  its  branch  line  from  Sutton  to  Gassaway,  said  train  to  make 
connection  with  the  morning  train  leaving  Gassaway  for  Charleston, 
and  the  Elk  &  Little  Kanawha  train. 

Wisconsin. — La  Crosse  Shippers'  Asso.  v.  Green  Bay  &  W.  R.  Co. 
Oct.  24,  1916,  order  directing  respondent  to  operate  its  trains  Nos. 
41  and  42  between  La  Crosse  and  Marshland  in  such  manner  as 
to  provide  a  southbound  connection  for  La  Crosse  with  westbound 
main  line  train  No.  5,  and  a  northbound  connection  from  La  Crosse 
to  an  east-bound  main  line  train  No.  6. 

Houser  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  Oct.  24,  1916,  order  di- 
recting railroad  company  to  operate  a  Sunday  passenger  train  in 
each  direction  on  its  Mondovi  branch  line  between  Fairchild  and 
Mondovi,  and  keep  a  record  for  a  period  of  three  months  of  the  num- 
ber of  passengers  carried  and  the  revenue  derived  therefrom. 

United  Commercial  Travelers  v.  Chicago,  M.  &  St.  P.  R.  Co. 
Dec.  22,  1916,  complaint  asking  for  additional  train  facilities  be- 
tween Pembine  and  Green  Bay  and  to  Milwaukee  dismissed. 

Culbertson  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  Jan.  29, 1917, 
P.U.R.l»nC. 
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order  directuig  railway  company  to  stop  its  trains  TSob.  17  and  4 
at  Medina  Junction  to  receite  and  discharge  passengers;  baggage 
for  such  passengers  not  to  be  carried* 

Interstate  Oil  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  Jan.  29,  1917, 
order  directing  railway  company  to  receive  and  forward  from  La 
Crosse  daily  except  Sunday,  petroleum  products  in  suitable  wooden 
containers  for  shipment  to  points  in  Wisconsin,  for  a  period  of  one 
year  from  date. 

c  Telephones. 

ConnedicuL—Re  Terry,  Docket  No.  2275,  March  13,  1917,  order 
directing  the  East  Haven  Telephone  &  Electric  Company  to  in- 
stall a  private  line  telephone  equipped  with  desk  set  instrument  in 
house  of  petitioner  at  No.  5  Prospect  Place  in  East  Haven. 

Florida.— Re  Brevard  County  Teleph.  Co.  Order  No.  530,  Nov. 
11,  1916,  order  directing  necessary  poles,  wires  and  other  facilities, 
instrumentalities  and  equipment  to  furnish  telephone  service,  shall 
be  provided,  erected  and  maintained  from  Melbourne  to  Yalkaria, 
Grant  and  Micco. 

Re  Apopka  Teleph.  Co.  Order  No.  551,  File  No.  T-148,  April 
10,  1917,  order  directing  telephone  company  to  provide  a  suitable 
room  with  proper  ventilation  and  sufficient  floor  space  for  an  operat- 
ing room,  also  to  provide  adequate  and  convenient  toilet  facilities 
for  those  employed  in  the  operating  room. 

Illinois.— Alien  v.  Ashmore  Mut.  Teleph.  Co.  No.  5273,  Feb.  5, 
1917,  order  to  make  improvements  for  better  service  and  to  comply 
with  Commission's  standard. 

Jasper  County  Mut.  Teleph.  Co.  v.  Commercial  Teleph.  &  Teleg. 
Co.  No.  4793,  Feb.  5,  1917,  dismissal  of  complaint  asking  for  physi- 
cal connection  on  that  the  ground  that  it  would  result  in  substantial 
detriment  to  the  service. 

Stark  County  Teleph.  Co.  v.  Henry  Teleph.  Co.  No.  6251,  March 
7,  1917,  order  authorizing  the  discontinuance  of  toll  service  over 
market  wire  by  covering  said  wire  at  a  point  west  of  Henry,  where 
that  part  of  said  wire  belonging  to  the  Empire  Telephone  Company 
connects  with  that  part  owned  by  the  Henry  Telephone  Company. 

Indiana.— Be  Knightstown  Teleph.  Co.  No.  2464,  Jan.  12,  i917, 
order  approving  rules  for  telephone  service. 

Minnesota.— Thief  River  Falls  v.  Tri-State  Teleph.  &  Teleg.  Co. 
March  19,  1917,  order  directing  telephone  company  to  connect  its 
local  exchange  at  Thief  River  Falls  with  the  toll  lines  of  the  North- 
western Telephone  Exchange  Company,  for  the  furnishing  of  toll 
line  service  to  subscribers  and  patrons  of  said  companies. 

Mississippi. — Re  Mutual  Teleph.  Co.  No.  4351,  Nov.  8, 1916,  order 
granting  permission  to  discontinue  the  operation  of  its  telephone 
business  in  Yazoo  City. 
P.U.R.1917C. 
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Jiissonri. — In  McCoy  v.  Buffnm  Teleph.  Co.  Case  No.  1054,  Dec. 
12,  1916,  4  Mo.  P.  S.  C.  R.  611,  it  was  held  that  public  convenience 
required  a  physical  connection  between  the  exchange  of  a  rural  tele- 
phone association  serving  a  city  of  about  700  inhabitants  and  the 
toll  lines  of  another  company  to  furnish  subscribers  connection  with 
the  county  seat  and  certain  other  portions  of  the  county. 

McCoy  V.  Buflhim  Teleph.  Co.  Case  No.  1054,  Dec.  12,  1916,  physi- 
cal connection  between  the  lines  of  the  Buflfum  Telephone  Company 
and  the  Laddonia  Rural  Telephone  Company  in  the  city  of  Laddonia, 
ordered. 

Montana. — Re  Mountain  State  Teleph.  &  Teleg.  Co.  Docket  No. 
545,  Sept.  11,  191G,  order  fixing  duration  of  conversations  over  rural 
party  lines  should  not  exceed  over  five  minutes,  and  discontinuance 
of  service  authorized  for  failure  to  observe  said  limitation. 

Nebraska. — In  Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  No. 
2466,  Jan.  3,  1917,  authority  was  given  to  change  from  a  grounded 
to  a  metallic  cable  sptem,  the  service  suffering  from  contact  of  the 
wires  with  trees  and  induction  from  electric  wires. 

In  Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  No.  2466,  Jan. 
3,  1916,  authority  was  given  to  rebuild  farm  lines  to  a  ten-party-line 
basis,  in  place  of  lines  having  an  average  of  13  stations. 

Re  Newport  Teleph.  Co.  Application  No.  2946,  March  1,  1917, 
company  required  to  furnish  continuous  service  from  6  a.  m.  until  9 
p.  M.  of  each  day,  Sunday  excepted,  Sunday  service  to  be  furnished 
between  the  hours  of  7  a.  m.  and  9  a.  m.,  and  4  p.  m.  and  6 

p.  M. 

New  Hampshire. — Re  Lake  Morey  Teleph.  &  Teleg.  Co.  D-320 
April  3,  1917,  order  granting  permission  to  discontinue  telephone 
service  in  the  towns  of  Hanover  and  Lebanon  and  to  take  down  and 
lemove  telephone  Ubcs  extending  from  Hanover  Bridge  to  West 
Lebanon.  .         . 

New  YorJc,  Sec^md  District — Borchardt  v.  New  York  Teleph.  Co. 
Case  No.  5837,  Feb.  20,  1917,  complaint  asking  that  a  public  tele- 
phone be  installed  wi  the  east  side  of  Broadway  between  97th  and 
98th  streets  dismissed,  to  renew  complaint  in  the  event  that  public 
telephone  is  not  instdled  within  sixty  days  from  date  of  this  order. 

Mediator  Pub.  Co.  v.  New  York  Teleph.  Co.  Case  No.  5831,  Feb. 
21,  1917,  complaint  against  the  New  York  Telephone  Coippany, 
asking  for  restoration  of  complainant's  telephone  service  which  was 
recently  discontinued,  denied,  it  appearing  that  the  use  of  the  tele- 
phone has  been  such  as  to  amply  justify  the  respondent  in  dis- 
oontinuing  service. 

Allen  Bros.  v.  New  York  Teleph.  Co.  Case  No.  5776,  Feb.  27, 1917, 
order  directing  telephone  company  ta  construct  an  extension  of  its 
telephone  line  and  service  along  highway  connecting  Pike  Corners 
P.U.R.1917C. 
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road  and  the  Center  road  in  town  of  Pike,  for  the  purpose  of  giving 
telephone  service  to  complainant. 

Oklahoma, — Huddle  v.  Hickory  Teleph.  Exch.  Cause  No.  2654, 
Order  No.  1155,  Oct.  19,  1916,  order  directing  defendant  telephone 
company  to  render  proper  telephone  service  to  all  patrons. 

Williams  v.  Dale  Teleph.  Co.  Cause  No.  2676,  Order  No.  1153, 
Oct.  19,  1916,  order  directing  telephone  company  to  remedy  defects 
and  conditions  in  telephone  service  and  to  put  lines  connected  there- 
with in  proper  condition  in  order  to  render  adequate  service ;  all  busi- 
ness of  the  exchange  to  be  competently  handled  in  order  to  further 
better  service  rendered. 

Tarp  V.  Good  Service  Teleph.  Co.  Cause  No.  2501,  Order  No.  1175, 
Nov.  20,  1916,  service  ordered  restored  to  complainants  upon  con- 
dition that  each  pay  $1  per  month  for  the  service,  the  service  to 
include  the  furnishing  of  a  telephone  to  the  complainant  and  the 
maintenance  of  certain  lateral  lines. 

Bradshaw  v.  Amett  Teleph.  Co.  Cause  No.  2565,  Order  No.  1127, 
Sept.  16,  1916,  order  directing  defendant  telephone  company  to 
maintain  its  equipment  so  as  to  render  adequate  service. 

Philippine  Islands, — Re  Philippine  Islands  Teleph.  &  Teleg.  Co. 
Case  No.  189,  Dec.  20^  1916,  utility  directed  not  to  employ  new 
telephone  operators,  inspectors,  or  trouble  men  whose  competency  has 
not  been  approved  by  the  Board,  to  establish  a  more  efficient  system 
of  inspection  of  its  lines  and  other  equipment,  and  to  fom^ard  to 
the  Board,  within  the  first  days  of  each  week  a  report  of  the  com- 
plaints concerning  its  telephone  service,  with  the  necessary  details 
as  to  their  daily  number,  their  nature,  and  how  and  when  they  were 
attended  to. 

South  Dakota. — Battle  Creek  Farmers  Teleph.  Co.  v.  Moody 
County  Teleph.  Co.  No.  2446,  Oct.  9,  1916,  order  commanding  tele- 
phone company  to  maintain  existing  rural  line  connection  of  the  so- 
called  Black  Line  belonging  to  the  Battle  Creek  Telephone  Company, 
with  the  cxchafnge  of  the  Moody  County  Telephone  Company  at 
Colman. 

South  Dakota. — Londahl  v.  Wakonda  Teleph.  Co.  Order  No. 
F-349,  Dec.  5,  1916,  order  directing  telephone  company  to  install 
and  put  into  operation  night  emergency  service  at  its  exchange  in 
Wakonda. 

Klebe  v.  Chicago,  M.  &  St.  P.  B.  Co.  Order  F-322,  March  2,  1917, 
order  directing  railroad  company  to  install  a  telephone  instrument 
and  telephone  connections  with  the  exchange  of  the  Butler  Telephone 
Company  in  depot  at  Butler. 

Wisconsin. — Mt.  Horeb  Heat,  Light  &  P.  Co.  v.  Black  Earth, 
Sept.   1916,  Mt.  Horeb  Heat,  Light  &   Power  Company  ordered 
to  make  certain  improvementa  in  electrical  system  for  the  benefit 
of  the  service. 
P.U.R.1917C. 
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Nicolaus  V.  Adams  County  Metallic  Teleph.  Co.  Oct.  24,  1916, 
order  directing  telephone  company  to  improve  its  service. 

Cox  V.  Arnold  Teleph.  Co.  Dec.  9,  1916,  Arnold  Telephone  Com- 
pany and  the  Rusk  County  Rural  Telephone  Company  ordered  to 
maintain  a  physical  connection  at  Sheldon,  providing  for  an  exchange 
of  messages  without  additional  charge  between  the  local  subscribers 
served  by  the  Sheldon  circuit  of  each  company,  and  for  a  toll  rate 
of  15  cents  per  call  in  each  direction  between  Ladysmith  and  Sheldon. 

Re  Farmers  Inter  County  Mut.  Teleph.  Co.  Dec.  19,  1916,  order 
directing  Farmers  Inter  County  Mutual  Telephone  Company  to  see 
to  it  that  the  district  organizations  shall  maintain  and  keep  in  repair 
telephone  lines  of  said  company. 

Melville  v.  Chippewa  County  Teleph.  Co.  Jan.  29,  1917,  applica- 
tion requesting  that  the  respondent  company  establish  physical  con- 
nection between  their  lines  denied  upon  the  grounds  that  no  impera- 
tive public  exigency  required  such  connection  and  that  only  a  rela- 
tively small  number  of  subscribers  would  in  any  way  benefit  by  it. 

Re  Oregon  Teleph.  Co.  Feb.  1,  1917,  order  directing  telephone 
company  to  extend  its  service  to  complainant  company  to  build  line 
necessary  to  reach  the  residence  from  either  of  its  nearby  leads  or 
by  a  pin  rental  arrangement  with  the  Postal  Telegraph  Company, 
or  both,  at  company's  option. 

Turner  v.  Plain  Teleph.  Co.  Feb.  12,  1917,  order  directing  tele- 
phone company  to  give  regular  exchange  service  beginning  at  6  a.  m. 
on  week  days  during  the  period  from  May  15  to  November  15. 

Gullikson  v.  Nelsonville  Teleph.  Co.  Feb.  17,  1917,  order  directing 
the  Wisconsin  Telephone  Company  and  the  Nelsonville  Telephone 
Company  to  improve  their  joint  toll  service;  the  Nelsonville  Tele- 
phone Company  also  order  to  improve  its  local  service. 

Re  Luxemburgh  Teleph.  Co.  and  Re  Casco-Brussels  Teleph.  Co. 
April  13,  1917,  order  declaring  that  public  convenience  and  neces- 
sity require  the  extension  of  telephone  service  from  town  line  between 
towns  of  Luxemburgh  and  Red  River  to  town  of  Lincoln  by  the 
Casco-Brussels  Telephone  Company. 

Re  Menomonie  Falls  Teleph.  Co.  April  13,  1917,  order  directing 
telephone  company  to  extend  telephone  service  to  George  Kabisch 
and  William  Kreutzer  in  section  34  of  the  town  of  Qermantown. 
P.U.R.1917a 
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ABAHDOHMEIIT  OF  SERVICE. 

Jurisdiction  of  Commission  over,  see  SebviOB,  11. 
See  also  Service,  21-27. 

ABtrrrnrG  owners. 

Frontage  charge  for  water,  see  Rates,  CO. 

ACCESSORIES. 

Natural  gas  company  upon  abandoning  service  to  refund  to  con- 
sumers money  expended  in  procuring  fixtures,  etc.,  see  Skrviok, 

21. 

ACCIDENTS. 

Necessity  of  reserve  equipment  for  electric  plant,  see  Sekvicb,  41,  42. 

ACCOUNTING. 

Allowance  for  dama^  by  flood  made  under  heading  **£xtrttaidlury 

Expense,'*  see  Ketuen,  5. 

ACCRUED  DEFICITS. 

As  measure  of  going  vahie,  see  Valuation,  56-63. 

ACCRUED  DEPRECIATION. 

See  Depbeciation. 

ACQUISITION  OF  PROPERTY. 

As  purpose  of  security  issues,  see  Secubitt  Issues,  3. 

ACTIONS. 

Right  of  action  for  greater  charge  for  shorter  haul  in  violation  of 
California  statute  and  Constitution,  see  Reparation,  1. 

Application  to  Commission  to  fix  amount  of  reparation  as  condition 
precedent  to  action  in  courts  where  right  is  dependent  upon  law 
and  not  on  fact,  see  Repabatiox,  2. 

ACTUAL  COST. 

See  Original  Cost. 

ADAPTABII.ITT. 

Consideration  to  be  given  to  adaptability  of  lands  for  purpose  used, 
see  Valuation,  43. 
P.U.R.1917C.  71  1121 
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ADDING  MACHIinS. 

Ck>st  of,  as  an  investment  expense,  see  Valuation,  34. 

ADDITIONS. 

See  Bettebments. 

ADEQUACT. 

Of  service,  see  generally  Sebvioe. 

ADMINISTRATION  EXPENSES. 

Allowance  for,  as  an  overhead  expense,  see  Valuation,  17. 

AGENTS. 

Inquiry  as  to  corporate  powers  of,  upon  application  to  issue  securi- 
ties, see  Secubitt  Issues,  10. 

AGTJEEMENTS. 

See  Contracts. 

AI.ABAMA. 

Jurisdiction  of  Alabama  tfnpreme  court  on  certiorari  to  review  order 
of  the  Commission  authorizing  sale  of  street  railway  property 
and  franchises,  see  Appeal  and  Review,  1. 

AIXOCATION. 

See  Appoktionment. 

AliTERNATING  CUIIRENT. 

Transformers  in  moving  picture  theaters  to  change  alternating  to 
direct  current,  see  Service,  34. 

AMORTIZATION. 

Of  expense  of  preparing  inventory  for  Commission,  see  Retobn,  4. 
Amortization  of  expenses  caused  by  damage  by  flood,  see  Return,  6. 
Of  Commission  expenses,  see  Valuation,  29. 

AMOUNT. 

Of  security  issues,  see   Securitt  Issues,   14,   15. 

ANNEXATION. 

Street  railway  fares  in  territory  annexed  to  municipalil^,  see  Rates, 
59,  60. 

ANNUAL  DEPRECIATION. 

See  Depreciation. 

ANSWER. 

Service  of  answer  in  proceeding  before  Commiseion,  see  Prooedubk, 
1. 
P.U.R.1917C. 
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A]fTI-MONOPOI.Y  LAW. 

Authorizing  consolidation  of  street  railway  systems  as  violating 
oonatitational  anti-monc^oly  provision^  see  Constitutional 
Law,  14. 


APABTOMENT  HOUSES. 

Ri^t  of  tenants  in  apartment  houses,  upon  discontinuance  of  elec- 
tric service  to  building,  see  SmviCB,  23. 

APPEAI.  AHD  REVIEW. 

/.  Powers  of  appellate  trihunal^  1, 
II.  Canclu»h>ene8a  of  Commisaiona*  orders,  J9— 4. 
III.  Points  not  made  heUnc,  S,  6. 

Temporary  injunction  to  suspend  Commission  order  regulating  train 

service  pending  appeal,  see  Injunction,  1. 
Rates  fixed  by  ordinance  to  continue  pending  review  by  court,  see  Ratbs, 

4. 

J.  Powers  of  appellate  tribunal, 

1.  On  certiorari  to  review  an  order  of  the  Public  Service  Commis- 
sion determining  that  a  proposed  sale  of  street  railway  properties  and 
franchises  is  consistent  with  the  interests  of  the  public,  the  supreme 
court  of  Alabama  cannot  render  a  judgment  settling  the  rights  of  the 
city  in  respect  thereto.    Ex  parte  Birmingham  (Ala.)  607. 

II.  Conclusiveness  of  Commissions*  orders. 

Propriety  of  action  of  Commission  in  approving  sale  of  public  utility 
property  not  reviewable  on  certiorari,  see  Cebtiorabi,  1. 

2.  The  supreme  court  of  Ohio  will  not  interfere  with  an  order  of  the 
Public  Utilities  Commission,  unless  it  appears  from  the  record  that  its 
action  was  unlawful  or  unreasonable.  Settle  v.  Public  Utilities  Commis- 
sion (Ohio)  366. 

3.  An  order  of  a  Commission  requiring  the  physical  connection  of 
telephone  lines  will  not  be  set  aside  on  the  ground  that  it  will  cause 
irreparable  injury,  where  the  complainant  fails  to  show  with  sufficient 
certainty  that  such  result  will  follow,  and  where  the  Commission  re- 
tains jiurisdiction  for  the  purpose  of  fixing  rates  so  as  to  prevent  such 
loss.  Michigan  State  Teleph.  Co.  v.  Michigan  R.  Commission  (Mich.) 
355. 

4.  A  court  is  not  justified  in  setting  aside  as  unreasonable  an  order 
of  a  Commission  directing  extension  of  service  merely  on  a  record  show- 
ing that  the  prospective  present  return  therefrom  would  be  inadequate, 
there  being  nothing  definite  as  to  future  prospects,  especially  where  the 
statutes  dealing  with  procedure  contemplate  a  hearing  before  the  court. 
New  Britain  Gaslight  Co.  v.  Root  (Conn.)  102. 

P.U.R.1917C. 
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APPEAL  AND  REVIEW— continued. 

III.  Points  not  made  helaw. 

Objection  against  petition  for  extension  of  service  not  raised  below,  see 
Pleading,  2. 

5.  The  objection  that  the  receiver  of  a  railroad  had  not  been  prop- 
erly brought  before  the  Ck>nimi88ion  cannot  be  raised  on  appeal  to  the 
courts,  where  the  receiver  was  included  in  the  order  made  by  the  Com- 
mission, and  the  objection  was  not  made  in  the  application  for  a  rehear- 
ing before  the  Commission.  State  ex  rel.  Missouri  P.  R.  Co.  v.  Atkinson 
(Mo.)  971. 

6.  The  objection  that  the  receiver  of  a  railroad  had  not  been  prop- 
erly brought  before  the  Commission  cannot  be  raised  for  the  first  time 
on  a  motion  for  rehearing  in  the  circuit  court  of  a  judgment  sustaining^ 
an  order  of  the  Commission.  State  ex  rel.  Missouri  P.  R.  Co.  v.  Atkinson 
(Mo.)  971. 

APPLICATION. 

Application  to  Commission  to  fix  amount  of  reparation  as  condition 
precedent  to  action  in  courts  where  right  is  dependent  upon  law 
and  not  on  fact,  see  Reparation,  2. 

For  extension  of  service,  sufficiency  of,  see  Sebvice,  15. 

Discontinuance  of  metered  service  where  water  is  furnished  adjoin- 
ing lot  for  building  purposes,  see  Service,  25. 

APPORTIONMEHT. 

J.  In  case  of  a  single  utility,  l^^ll^ 
a.  Electricity,   1. 
6.  Interurban  railroads,  2. 
e.  Bailro€uls,  3, 

d.  Telephones,  4^10, 

e.  Water,  11, 

II,  In  case  of  joint  enterprise,  12, 

I,  In  case  of  a  single  utilUy. 

«r  Electricity, 

1,  The  "hours'  use''  method  of  cost  analysis  was  used  in  fixing  rates 
for  different  classes  of  electric  consumers,  in  the  absence  of  evidence 
sufficient  to  apportion  accurately  the  property  used  by  each  class  and 
the  costs  attaching  thereto.  Re  Kansas  City  Electric  Light  Co.  (Mo.) 
728. 

ft.  Interurban  railroads, 

2.  That  an  Interurban  railway  division  is  operated  at  a  loss  is  not 
conclusive  that  one  line  is  so  operated,  where  the  earnings  and  expenses 
P.U.R.1917C. 
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APPORTIONMENT— confMifi^d. 

of  all  lines  using  the  division  are  not  apportioned.    Love  v.  Lehigh  Val- 
ley Transit  Co.  (Pa.)  385. 

e.  Railroads. 

3.  The  book  cost  of  a  railroad  was  apportioned  between  passenger 
and  freight  service,  in  the  absence  of  a  valuation,  bj  taking  the  average 
of  the  values  apportioned  ( 1 )  on  the  basis  of  the  proportion  of  operat- 
ing expenses;  (2)  on  the  basis  of  the  cost  of  maintenance  of  way  and 
structures;  (3)  by  applying  the  direct  charges  of  each  service,  adding 
to  the  amounts  the  common  expenses  based  on  the  proportion  of  operat- 
ing expenses;  and  (4)  by  applying  the  direct  charges  of  each  service, 
adding  to  the  amount  the  common  expenses  based  on  the  cost  of  mainte- 
nance of  ways  and  structures.    Re  Long  Island  R.  Co.  (X.  Y.)  1019. 

,  d.  Telephones, 

4.  The  principle  upon  which  the  method  of  determining  the  cost  of 
various  classes  of  telephone  services  for  rate  making  rests  is  that  of 
(1)  determining,  so  far  as  possible,  the  total  of  all  expense  which  is 
directly  incident  to  the  serving  of  each  class  of  service;  and  (2)  the 
readjustment  among  classes  of  the  expenses  thus  determined,  using  the 
traffic  among  the  classes  as  the  basis  for  the  readjustment.  Re  Portage 
Teleph.  Co.  (Wis.)  647. 

5.  In  ascertaining  the  cost  of  the  service,  the  expenses  of  switch 
lines  were  apportioned  by  the  Wisconsin  Commission  to  the  various 
classes  of  service  of  a  telephone  company  in  proportion  to  Uie  use  modtf 
of  the  switch  line  by  these  classes,  and  in  turn  the  expenses  of  the  com- 
pany's classes  of  service  were  apportioned  to  the  switched  class  in  pro- 
portion to  the  relative  amount  of  use  which  the  switched  subseribera 
made  of  the  equipment  of  the  company.  Re  Portage  Teleph.  Co.  (Wis.) 
647. 

6.  In  determining  the  cost  of  telephone  service,  operator's  wagee 
were  apportioned  directly  and  finally  on  the  basis  of  the  traffic  among 
the  various  classes  of  service,  properly  w^ciglited  to  take  into  account 
the  extra  amount  of  time  required  to  complete  certain  classes  of  calls, 
as  compared  with  the  time  required  to  complete  other  classes  of  calls. 
Re  Portage  Teleph.  Co.  (Wis.)  647.  » 

7.  In  determining  the  cost  of  telephone  service,  commerda]  expense 
was  apportioned  finally  to  each  class  of  service  on  the  basis  of  the  num- 
ber of  bills  set  out  for  the  year  to  each  class.  Re  Portage  Teleph.  Co. 
(Wis.)  647. 

8.  In  ascertaining  the  cost  of  telephone  service,  general  and  undis- 
tributed expenses  exclusive  of  operation  and  maintenance  of  utility 
equipment,  were  apportioned  as  an  overhead.  Re  Portage  Teleph.  Co. 
(Wis.)  647. 

9.  In  ascertaining  the  cost  of  telephone  service,  toll  service  was 
charged  with  its  full  pro  rata  of  expense  up  to  and  including  the  sub- 
scriber's phones.    Re  Portage  Teleph.  Co.  (Wis.)  647. 

10.  In  ascertaining  the  cost  of  telephone  service,  taxes  were  appor- 
P.U.R.1917C. 
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tioned  as  an  overhead  to  the  actual  coet  to  the  company  of  each  claaa 

of  leryice.     Re  Portage  Teleph.  Co.  (Wis.)  647. 

«.  Water. 

11.  After  determining  the  gross  amount  that  should  be  paid  for  pub- 
lic fire  protection  to  a  water  utility  serving  a  number  of  small  towns, 
the  Pennsylvania  Commission  apportioned  the  same  between  the  munici- 
palities served  upon  the  basis  of  the  number  of  miles  of  mains  and  the 
number  of  fire  hydrants  in  each  municipality.  Ben  Avon  v.  Ohio 
Valley  Water  Co.  (Pa.)  390. 

//.  In  case  of  ioint  enterprise. 

Apportioning  expense  of  sidetrack  facilities  between  railroad  and  in- 
dustry as  denial  of  due  process,  see  Constitutional  Law,  5^ 

12.  The  expense  of  additional  construction,  to  afford  physical  coanec- 
tion  between  two  telephone  systems,  was  apportioned  equally  between 
the  two  companies.  Owatonna  v.  Northwestern  Teleph.  £xch.  Co. 
(Minn.)  565. 

APPRAISAI- 

Weight  to  be  attached  to,  see  Valuation,  2. 
Capitalization  of  appraisal  expenses,  see  Valuation,  20. 

ABTiriCIAI.  GA8. 

See  Gas. 

ASCBRTAUfMEKT. 

Of  value  or  cost,  see  Valuation,  1-16. 

AUTOMOBILES. 

Automobile  competition  with  street  railway,  see  Monopoly  and 

Competition,   10,  11. 
Automobiles  operated  as  common  carriers  between  cities  subject  to 

regulation  by  California  Commission,  see  Public  Utilities,  4. 

AUTO  STARTERS. 

Rules  governing  construction  of  auto  starters  in  buildings  of  gas 
and  steam  companies,  p.  266. 

BAGGAGE. 

Lower  baggage  rates  to  commercial  travelers  as  unlawful  discrimi- 
nation, see  Discrimination,  17-21. 
Rates  for,  see  Rates,  42,  46. 

BEER. 

Establishment  of  express  station  to  facilitate  shipments  of  beer  into 
prohibition  states,  see  Sebvice,  4. 
P.U.R.1917C. 
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BELL  8T8TEM. 

Physical  connection  between  local  exchange  and  toll  lines  of,  see 
Service,  63. 

BETTERMEKTB. 

Security  issues  for  improvements  paid  for  out  of  income,  see  S» 

cuBinr  Issues,  11. 
Issuance  of  securities  to  pay  for  future  betterments,  see  Ssoubitt 

Issues,  12. 
Capitalization  of  expenses  for,  see  Valuation,  30-32. 

BILLING  PERIOD.  n 

For  rural  consumers,  see  Payment,  10. 

BILLS  FOR  SERVICE. 

See  generally  Payment. 

Rules  in  New  Jersey  as  to  bills  for  water  service,  p.  250. 

BLOCK  RATES. 

For  electricity,  see  Rates,  36. 

Zone  and  block  system  of  express  rates,  see  Rates,  39. 

BOND  DISCOUNT. 

Surplus,  when  not  available  for  dividends,  see  Sboubity  Ibsubb,  2. 
Consideration  of,  in  valuation  proceeding,  see  Valuation,  24-26. 

BONDS. 

Power  of  a  utility  to  guarantee  the  bonds  of  another  company  as 

incident  to  its  right  to  make  traffic  arrangements  with  such 

company,  see  Intebcorporate  Relations,  2. 
Municipal  acquisition  of  plant  to  be  effected  by  taxation  or  city 

bonds  and  not  by  fund  created  by  excessive  rates  prescribed  by 

municipal  franchise,  see  Retubn,  10. 
Issuance  of,  see  Security  Issues. 
Proportion  of  bonds  to  stock  imder  Missouri  statute,  see  Sboueity 

Issues,  15. 

BONUS. 

Capitalization  of  bonuses  allowed  for  subscriptions  to  capital  stock, 
see  Valuation,  27,  28. 

BOOK  VALUE  OR  COST. 

Basis  of  apportioning  book  cost  between  passenger  and  freight  serv- 
ice, see  Apportionment,  3. 
As  measure  of  value  of  plant,  see  Valuation,  8. 

BORROWED  MONET. 

Interest  on  borrowed  money  as  part  of  return  or  of  operating  ex- 
pense, see  Return,  6,  7. 
P.U.R.1917C. 
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BRAKES. 

One-man  cars  with  proper  safety  devices,  see  Sbbvice,  57. 

BRANCH  UNE. 

Effect  of  return  as  a  whole  on  requiring  sleeping  car  serrtce  ob 
branch  line  at  a  Iobs,  see  Rstukn>  15. 

Jurisdiction  of  Commission  to  compel  railroad  company  to  con- 
struct branch  road  or  switch,  see  Sjkivigb,  7,  8. 

BREAKDOWN  8ERVIC1L 

Electric  rates  for,  see  Rates,  37. 

BRIDGES. 

Power  of  New  York  Commission  to  require  railroads  to  enlarge 
culvert  to  prevent  flooding  of  adjacent  farm  lands,  see  Con* 
MISSIONS,  10. 

Adequacy  of  railroad  culvert  required  **to  restore  and  take  care  of 
watercourse,"  see  Railroads,  1. 

BROKERAGE. 

Consideration  of,  in  valuation  proceeding,  see  Valuation,  24-20 

BUILDINGS. 

Rate  for  water  for  building  purposes,  see  Rates,  17. 

Minimum  charge  for  each  building  or  portion  thereof  occupied  by 
separate  family,  see  Hates,  23. 

Discontinuance  of  metered  service  where  water  is  furnished  ad- 
joining lot  for  building  purposes,  see  Sebvice,  25. 

Separate  service  pipe  for,  see  Sbkvice,  28. 

BiriXETIN  BOARDS* 

Jurisdiction  of  Commission  to  require  bulletin  boards  at  railroad 
stations  without  telegraph  office,  see  Sbbvice,  5. 

BURDEN  OF  PROOF. 

See  Evidence. 

BURGLAR  ALARM. 

Uules  of  Connecticut  Commission  governing  construction  and  main- 
tenance of,  on  wood  poles  carrying  electric  wires  of  two  or  more  parties, 
p.  943. 

BUSINESS. 

Cost  of  development  of  business  as  going  value,  see  Valuation, 
61,  62. 

CABLE  BOXES. 

Rules  of  Connecticut  Commission  governing  constructioB  find  main* 
tenance  of  cable  boxes  on  wood  poles  carrying  electiric  wires  of  two  or 
more  parties,  p.  949. 
P.U.R.1917C. 
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CABLES. 

See  WfBES  AND  Cables. 

OAI^IFORNIA. 

Validly  of  California  constitutional  provision  relative  to  chargeB 
for  long  and  short  hauls,  see  Constitutionax  Law,  2. 

Commencement  of  operation  before  securing  final  order  from  Com- 
mission as  violation  of  California  statute,  see  Cebtificate  of 

CONVEMENCE  AJiD  NECESSITY,  1. 

Power  of  Commission,  under  long  and  short  haul  clause  of  Califor- 
nia Constitution,  see  Discrimination,  1,  2. 

Necessity  of  securing  Commission's  consent  for  purchase  by  parent 
company  of  bonds  of  subsidiary,  see  Intercorporate  Rela- 
tions, 1. 

Power  of  Commission  relative  to  fixing  compensation  for  municipal 
acquisition,  see  Municipal  Plant,  1-3. 

Automobiles  operated  as  common  carriers  between  cities  subject  to 
regulation  by  California  Commission,  see  Public  Utilities,  4. 

Electric  railroad  as  "street  railroad"  or  "railroad"  within  meaning 
of  California  statute  relative  to  street  railway  fares  in  a  city, 
see  Rates,  57. 

Right  of  action  for  greater  charge  for  shorter  haul  in  violation  of 
California  statute  and  Constitution,  see  Reparation,  1. 

Power  of  California  over  the  issuance  of  short  time  notes,  see  Se- 
curity Issues,  8. 

CAPACITY. 

Rule  requiring  loading  of  cars  to  full  capacity,  see  Service,  53. 

CAPITAL. 

Cost  of  office  furniture  as  operating  exp^iae  or  capital  charge,  see 
Return,  8. 

Cost  of  drilling  natural  gas  wells  as  operating  expense  or  capital 
charge,  see  Return,  9. 

Issuance  of  securities  for  capital  expenditures,  see  Sboubitt  la- 
suss,  3. 

CAPITAUZATIOK. 

Of  earnings,  as  measure  of  value,  see  Valuation,  6. 

CAPITAL  STOCK. 

See  Stock. 


CARRIERS. 

See  also  Interubban  Railways;  Railroads;  Street  Railways. 
Requiring  common  carriers  to  furnish  telephone  connection  between 

their  offices  and   local  telephone  exchange  as  denial  of  due 

process,  see  Constitutional  Law,  6. 
P.U.R.1917C. 
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CARS. 

Tonnage  and  revenue  per  car  as  method  of  fixing  railroad  rates,  sea 

Rates,  49. 
Shortage  of  cars  on  interurban  railway,  see  Service,  47. 
CJoal  cars  to  be  promptly  returned,  see  Service,  51. 
Shipper  to  be  furnished  with  information  as  to  cars  furnished  other 

shippers,  see  Service,  52. 
Rule  requiring  loading  of  cars  to  full  capacity,  see  Service,  53. 

CERTIFICATE  OF  COKVENIEHCE  AND  NECESSITY. 

Jurisdiction  of  Pennsylvania  Commission  in  passing  upon  approval 
of  municipal  ordinance  authorizing  telephone  company  to  oc- 
cupy streets,  see  CointissiONS,  2. 

For  furnishing  service  in  territory  served  by  another  utility,  see 

MONOPOLT  AND  COMPETITION. 

For  utilization  of  water  power  without  specifying  localities  within 
which  company  may  render  service,  see  Monopoly  and  Com- 
petition, 2. 

For  construction  of  high-voltage  transmissicm  lines,  along  highway 
occupied  by  telephone  line,  see  Electricity,  3. 

1.  A  utility  commencing  operation  before  securing  a  final  order 
from  the  California  Conunission  on  its  petition  for  a  certificate  of  con- 
venience and  necessity  violates  §  60  of  the  Public  Utilities  Act.  Re  River 
Bend  Gas  &.  Water  Co.  (Cal.)  827. 

2.  An  electric  company,  formed  by  the  merger  of  several  other  com- 
panies, does^  not  require  a  certificate  of  public  convenience  to  render 
service  within  a  certain  township,  where  the  merger  took  place  prior  to 
the  passage  of  the  Public  Service  Company  Act,  and  one  of  the  merged 
companies  had  been  incorporated  to  supply  electricity  to  the  township 
in  question.  Pennsylvania  Utilities  Co.  v.  Lehigh  Nav.  Electric  Co. 
(Pa.)  908. 

3.  In  authorizing  the  construction  of  an  electric  transmission  line, 
the  Commission  has  authority  to  impose  the  condition  that  the  power 
line  should  be  constructed  upon  the  opposite  side  of  the  street  from  an 
existing  telephone  line,  at  a  distance  from  the  telephone  line  equal  to 
the  height  which  the  power  line  is  above  the  ground,  and  that  all  of 
the  crossings  be  constructed  in  accordance  with  the  specifications  ap- 
proved by  the  National  Electric  Light  Association  or  by  the  Bureau  of 
Standards.    Re  Caruthersville  &  K.  Electric  Light  &  P.  Co.  (Mo.)  1012. 

4.  A  certificate  of  convenience  and  necessity  to  exercise  a  municipal 
franchise  assuming  to  fix  the  heating  value  and  pressure  of  gas  was 
issued  on  conditions  not  constituting  a  waiver  of  the  Commission's  power 
of  regulation.    Re  River  Bend  Gas  &  Water  Co.  (Cal.)  827. 

CERTIORARI. 

Jurisdiction  of  Alabama  supreme  court  to  review  order  of  the  Com- 
mission authorizing  sale  of  street  railway  property  and  fran- 
chises, see  Appeal  and  Review,  1. 

1.  The  propriety  of  the  action  of  a  Public  Service  Commission,  in 
approving  a  proposed  sale  of  public  utility  property,  cannot  be  deter- 
P.U.R.1917C. 
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CERTIORARI— cofi«m4€d. 

mined  upon  oertiorari,  where  it  ia  not  raised  on  the  face  of  the  record 
and  the  court  has  not  before  it  the  facts  upon  which  the  CoBunissioD's 
action  was  based.    Ex  parte  Birmingham  (Ala.)  667. 

CHARGES. 

See  Ratbs. 

CHARTEB. 

Charter  obligation  of  sellor  with  respect  to  rates  for  aerrioe  as  af- 
fecting rights  of  purchaser,  see  Consolidation,  Mitnw^  anb 
Sale,  3. 

Extension  of  service  into  chartered  but  unoccupied  territory,  see 
Sebvioe,  10. 

Ascertainment  of  rq>roduction  cost  of,  see  Valuation,  12. 

Capitalization  of  expenses  incurred  in  securing,  see  Vamjatioii,  28. 

CITIES. 

See  Municipalities. 

CLASSIFICATION. 

Right  to  classify  consumers,  see  DisCKiif  ination,  3-6. 

CUkBB  IXGISI.ATION. 

Authorizing  consolidation  of  street  railway  systems  as  violation  of 
constitutional  inhibition  against  class  legislation,  see  Consti- 
tutional Law,  14. 

COAI- 

Consideration  of  cost  of,  in  comparing  rates  for  gas  in  different 

localities,  see  Rates,  29. 
Coal  cars  to  be  promptly  returned,  see  Service,  51. 

OOLOttADO. 

Jurisdiction  of  Commission  over  utilities  operating  within  home  mle 
cities,  see  CoioussiONS,  11. 

OOMMEBCE. 

See  INTEBSTATE  COMMERCE. 

CXnOfEBOIAI.  TRAVELERS. 

Lower  baggage  rates  to  commercial  travelers  aa  unlawful  diacrimlaa- 
tion,  see  Discrimination,  17-21. 

COMMISSION  EXPENSES, 

See  Costs  and  Expenses. 
P.U.R.1917C. 
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/•  JuriBdidton,  powers,  and  duties,  1^12, 

a.  To  determine  particular  Tcinds  of  questions,  I^^IO, 

1,  In  general,  1— a. 

2,  To  enforce  ordinances,  4. 

3,  To  grant  relief  from  franchise  obligations,  5,  6. 

4,  To  compel  payment  of  taxes,  7, 

5,  To  decide  judicial  questions  generally,  S^^tO, 
h.  Over  particular  hinds  of  corporations, 

e.  Limitation  on  potrer  of  Commission,  11,  12. 
U.  Orders. 

Authorizing  Commission  to  determine  whether  sale  of  utility's  pro^ 

erty  is  consistent  with  public  interests  as  unlawful  delegation  of 

legislative  power,  see  Constitutional  Law,  15. 
Application  to  Commission  to  &x  amount  of  reparation  as  condition 

precedent  to  action  in  courts  where  right  is  dependent  upon  law 

and  not  on  fact,  see  Rbpabation,  2. 
General   order    permitting   reparation    for    misrQuting   shipments,    see 

Reparation,  4. 
E!xpense  of  proceedings  before  Commission   as  an  operating  expense, 

see  Hetubn,  4. 
To  pass  upon  nectosity  of  physical  connection  of  telephones,  see  Sbbv- 

ICE,  61. 

/.  Jurisdiction,  powers,  and  duties, 
a.  To  determine  particular  Hinds  of  questions* 

1.  In  general. 

Over  consolidation  and  merger  of  utilities,  see  Consolidation,  Mkruer, 

AND  Sale,  5,  6. 
Constitutional  provision  prohibiting  use  of  street  without  consent  of 

local    authority    as   affecting    power   of    Commission    to    authorize 

sale  of  utility's  property  and  franchises,  see  Constitutional  Law, 

1. 
Of  Missouri  Commission  to  require  railroads  to  erect  an  overhead  cross- 
ing for  a  street  over  railroad  track,  see  Cbossings,  .3. 
Power  of  Missouri  Commission  to  award  damages  for  discontinuance 

of  service,  sec  Damagks,  ). 
Over  discrimination,  see  Discbimination,  1,  2. 
Of  Vermont  Commission   to  require   removal   of  electric   high-tension 

lines,  to  eliminate  interference  with  telegraph  Unas,  see  EjJKmo* 

ETY,  1,  2. 
Power  of  Interstate  Commerce  Conmiission  to  regulate  intrastate  rates 

to  eliminate  discrimination,  see  Interstate  Oommebce  Oomjcis- 

SION,  1. 
Over  rates,  see  Rates,  9-14. 
Over  security  issues,  see  Security  Issues,  S-8. 
P.U.R.1917C. 
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Over  9er?ke,  see  Sebvice,  3-12. 

To  regulate  contracts  of  service,  see  Service,  13. 

i.  The  Indiana  Commission  has  no  jurisdiction  over  the  construe* 
tion  of  telephone  lines  outside  the  limits  of  any  corporate  city  or  town. 
Northwestern  Indiana  Teleph.  Co.  v.  Laporte  Teleph.  Co.  (Ind.)  966. 

2.  In  passing  upon  the  approval  of  an  ordinance  authorizing  a 
telephone  company  to  construct  and  maintain  wires  and  poles  for  tele- 
phone service  upon  the  streets  of  a  borough,  and  prescribing  the  condi* 
tions  subject  to  which  the  municipal  consent  is  given,  the  Pennsylvania 
Commission  has  no  jurisdiction  except  to  determine  whether  the  condi- 
tions are  reasonable  and  sufHcient  to  safeguard  the  public  interests.  Re 
Farmers  Mut.  Teleph.  Co.  (Pa.)  171. 

3.  A  Public  Service  Commission  is  not  concerned  with  the  amount 
of  wages  paid  employees  except  in  so  far  as  they  may  be  reflected  in  un- 
reasonable rates  or  inadequate  service.  Sparta  v.  Monroe  County  Teleph, 
Co.  (Wis.)  507. 

2,  To  enforce  ordinances. 

4.  The  South  Dakota  Commission,  under  a  statute  (Laws  1911,  chap. 
207,  §  2)  authorizing  it  to  ''inquire  into  any  neglect  or  violation  of  the 
laws  of  this  state  by  any  common  carrier  doing  business  herein,"  has 
jurisdiction  to  construe  or  enforce  a  city  ordinance  relating  to  the  physi- 
cal connection  of  telephone  lines.  Milbank  v.  Dakota  Central  Teleph.  Co. 
(S.  D.)  808. 

3.  To  grant  relief  from,  franchise  obligations. 

5.  The  Oklahoma  Commission  is  reluctant  to  permit  any  publio 
utility  to  escape  from  the  obligation  of  its  franchise.  Re  Grand  River 
Gas  Co.  (Okla.)  1032. 

6.  A  case  of  imperative  necessity  for  immediate  relief  must  be 
clearly  shown  to  exist  before  the  New  York  Commission,  Second  Dis- 
trict, will  exercise  its  discretionary  power  to  relieve  a  utility  of  its 
franchise  obligations  when  such  relief  has  been  refused  by  the  municipal 
authorities.    Re  Freeport  R,  Co.  (N.  Y.)  166. 

4:.  To  compel  payment  of  taxes. 

7.  The  Illinois  Commission  has  no  jurisdiction  as  to  asseBBmente 
by  a  municipality  of  taxes  for  poles  occupying  the  city  streets.  St. 
Clair  County  Gas  &  E.  Co.  v.  Belleville  (111.)  215. 

5.  To  decide  judicial  questions  generally. 

8.  The  Ohio  Commission  will  not  grant  an  order  restraining  a  mu- 
tual telephone  company  from  operating  in  occupied  territory,  without 
first  obtaining  a  certificate  of  convenience  and  necessity,  where  a  ruling 
of  the  court  of  appeals  of  the  county  in  which  the  telephone  companies 
are  located,  that  the  mutual  company  did  not  need  such  a  certificate, 
remains  unreversed  and  unmodified,  although  the  supreme  court  of  the 
P.U.R.1917C. 
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state  had  decided  in  another  case  that,  in  most  instances,  at  least,  a 
mutual  telephone  company  must  procure  a  certificate  before  invading 
occupied  territory,  since  the  Commission  will  not  attempt  to  construe 
conflicting  judicial  decisions.  Sylvania  Home  Teleph.  Co.  v.  Berkey 
Farmers'  Mut.  Teleph.  Co.  (Ohio)  903. 

9.  The  Oklahoma  Commission  will  not,  upon  authorizing  a  natural 
gas  company  to  abandon  its  plant,  authorize  it  to  enter  into  or  upon 
the  streets  of  a  municipality  for  the  purpose  of  digging  up,  dismantling, 
and  taking  away  its  plant;  since  any  conflict  arising  over  the  matter 
of  dismantling  the  plant  should  be  referred  to  some  other  tribunal.  Re 
Grand  River  Gas  Co.  (Okla.)  1032. 

10.  The  New  York  Commission  is  without  jurisdiction  to  order  the 
railroad  company  to  enlarge  an  existing  culvert  in  order  to  prevent  the 
flooding  of  adjacent  farm  lands,  the  extent  of  its  power  being  to  pro- 
ceed in  court  by  a  mandamus  or  injunction  against  the  company  under 
§  57  of  the  Public  Service  Commissions  Law.  Truck  Gardeners  v.  Erie 
R.  Co.  (N.  Y.)  63. 

ft.  Over  particular  kinds  of  corporations. 

See  generally  Pubuc  Utilities. 

Over  municipal  plant,  see  Municipal  Plant,  1-3. 

o.  Limitation  on  povoer  of  Commission, 

11.  The  Colorado  Commission  has  jurisdiction  over  utilities  whether 
operating  wholly  or  partially  within  cities  governed  by  special  charters 
under  the  "home-rule  amendment"  of  the  Constitution.  East  Denver 
Business  k  Property  Asso.  v.  Denver  Tramway  Co.  (Colo.)  206. 

12.  The  adoption,  by  a  Commission,  of  a  rule  providing  for  a  hear- 
ing and  decision  is  an  invalid  assumption  of  legislative  and  judicial 
functions,  where  the  legislature  has  not  conferred  upon  the  Commis- 
sion the  power  to  provide  for  such  a  hearing.  State  ex  rel.  Chicago,  M. 
k  St.  P.  R.  Co.  V.  Public  Service  Commission  (Wash.)  631. 

//.  Orders. 

Orders  of  Commission,  see  Ordebs. 

COMMODITIES.  "^ 

Difference  between  main  line  and  branch  line  commodity  rate,  aa 
unlawful  discrimination,  see  Discrimination,  25. 

Rates  for  transporting  salt,  see  Rates,  50. 

Rates  for  transportation  of  lumber,  see  Rates,  52. 

Cost  to  produce  commodity  as  element  to  be  considered  in  fixing 
railroad  rates,  see  Rates,  54. 

Rule  requiring  loading  of  cars  to  full  capacity,  see  Sisvici,  53. 

Coal  cars  to  be  promptly  returned,  see  Sebyici,  51. 

COMMON  CARRIERS. 

See  Carriers. 
P.U.R.1917C. 
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COBOf  ON  LAW. 

Right  of  action  for  greater  charge  for  shorter  haul  in  violation 
of  California  statute  and  Constitution,  see  Rbpabation,  1. 

001CMUNITIE8. 

Discrimination  in  rates  between  different  communities,  see  Dis- 
crimination, 10,  11. 

COMPARATIVE-PIiANT  METHOD. 

Of  computing  going  value,  see  Valuation,  60. 

COMPARISON  OF  RATES. 

As  factor  to  be  considered  in  fixing  rates  generally,  see  Ratbb,  26, 

31. 
As  factor  to  be  considered  in  fixing  railroad  rates,  see  Ratbs,  51,  52. 
Comparison  of  domestic  water  rates  in  one  locality  with  those  in 

another,  see  Rates,  70. 

COMPENSATION. 

Requiring  physical  connection  between  competing  telephones  as  tak- 
ing of  property  without  compensation,  see  Constitutional 
Law,  7,  8, 

Free  service  as  compensation  for  franchise,  as  unlawful  discrimina- 
tion under  Illinois  statute,  see  Discrimination,  8. 

Free  service  to  city  for  permitting  electric  poles  to  occupy  public 

places  as  unlawful  discrimination,  see  Discrimination,  9. 
.Fixing  of,  for  municipal  acquisition  of  public  utility,  see  Munici- 
pal Plant,  1-6. 

Tips  to  operators  of  mutual  telephones  by  nonsubsoribers  as  con- 
stituting operation  for  hire,  see  PuBUC  Utiutiks,  5. 

COMPETITION. 

See  MoNOP(H.Y  and  Competition. 

COMPULSION. 

Failure  to  protest  at  time  of  payment  as  affecting  right  to  repara- 
tion of  overcharges  for  transportation  of  goods,  see  Repara- 
tion, 3. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITION  PRECEDENT* 

Application  to  Commission  to  fix  amonnt  of  reparation  as  con- 
dition precedent  to  action  in  courts  where  right  is  dependent 
upon  law  and  not  on  fact,  sea  Bbpabatxon,  2. 

CONDinONB. 

Conditions  imposed  in  certificate  of  convenience  for  construction  of 
high-voltage  line,  along  highway  occupied  by  telephone  line^ 
see  ELECTRicmr,  3. 
P.U.R.1917C. 
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CONNECTICUT. 

Jurisdiction  of  Ck>mmi8Bioii  over  extension  ol  service  into  chartered 
but  occupied  territory,  see  Sebvice,  10. 

CONNECTIONS. 

See  Physical  Cqnnbction;  Sebviob  Cqnnbgtion. 

CONSOLIDATION,  MERGER,  AND  SALE. 


/.  In  general, 

II.  JurisdictUntf  pmvers,  and  duties  of  Commission,  5,  O, 
III,  Ohjcctiotis  to  consolidatiotts,   7-9. 

I,  In  general. 

Necessity  of  securing  certificate  of  convenience  for  company  formed  by 
a  merger  prior  to  effective  date  of  Public  Service  Act,  see  Cebtifi- 

CATE  OP  CONVENIENOB  AND  NECESSITY,  2. 

Price  paid  for  plant  upon,  as  measure  of  value,  see  Valuation,  7n 

1.  The  consolidation  of  a  local  telephone  system  with  another  in  a 
town  is  not  against  public  policy^  where  the  service  of  the  first  system 
is  extremely  poor  and  the  users  will  obtain  from  the  consolidation 
efficient  local  and  long-distance  service,  for  which  there  is  a  substantial 
demand  in  the  community.    Re  Philbrick  (Me.)  874. 

2.  One  who  builds  a  telephone  line,  and  receives  from  each  sub- 
scriber a  specified  sum  for  a  telephone  instrument,  with  *'a  right  to 
use  the  line,"  has  suffici^t  sole  ownership  to  entitle  him  to  sell,  the 
line  to  a  utility,  although  four  receipts  for  money  paid  by  subscribers 
recited  that  he  sold  each  a  share  of  the  line,  where  it  appeared  that 
he  never  turned  the  property  over  to  the  subscribers  or  abandoned  con- 
trol, that  the  subscribers  never  acted  as  owners  or  understood  that 
they  had  any  title  until  the  peculiar  wording  of  the  receipts  wa^ 
noticed  ten  years  later,  and  that  the  subscribers  can  enforce  any  per- 
sonal rights  they  have  against  the  vendor  without  delaying  the  general 
public  in  securing  adequate  service,  which  will  result  from  the  sale. 
Re  Philbrick  (Me.)  874. 

3*  The  mere,  acquisition  of  the  physical  property  of  a  public  service 
corporation  imposes  upon  the  purchaser  no  charter  obligations  of  the 
former  owner  with  respect  to  the  rates  for  service.  Runk  v.  Allentown- 
Bethlehem  Gas  Co.  (Pa.)  911. 

4.  A  plan  for  the  purchase  by  a  foreign  utility  of  the  capital  stock 
of  a  domestic  utility,  lawful  under  local  statutes,  and  greatly  in  the 
interest  of  the  public,  should  be  approved.  Re  South  Shore  Natural 
Qas  k  Fuel  Co.  (N.  Y.)  274. 

//.  Jurisdiction,  powers,  and  duties  of  Com/m>iM9Um. 

5.  Authority  to  sell  a  water  system  which  is  operated  without  a 
firanchise,  and  to  issue  stock  in  payment,  will  not  be  made  effective  until 
the  vendor  secures  a  franchise  and  approval  thereof  by  the  Commission. 
Re  River  Bend  Gas  &  Water  Co.  (Cal.)   827. 

P.U.R.1917C. 
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0.  A  Commission  should  not  withhold  its  approval  of  a  plan  for  the 
purchase  of  the  stock  of  one  utility  by  another  merely  because  there 
may  be  technical  objections  which  will  vitiate  it  before  the  courts.  Re 
South  Shore  Natural  Gas  &  Fuel  Co.  (N.  Y.)  274. 

HI.  Ohiections  to  consolidations. 

7.  The  mere  fact  that  the  owner  of  stock  of  domestic  corporations 
will  profit  by  its  sale  to  a  foreign  corporation  presents  no  reason  for 
the  refuisal  of  a  Commission  to  approve  the  transfer.  Re  South  Shore 
Natural  Gas  &  Fuel  Ca  (N.  Y.)  274. 

8.  A  plan  for  the  purchase  of  the  capital  stock  of  one  utility  by 
another  should  not  be  rejected  merely  because  the  Commission  believes 
another  plan  would  serve  the  purpose  better.  Re  South  Shore  Natural 
Gas  &  Fuel  Co.  (N.  Y.)  274. 

9.  A  plan  for  the  sale  of  the  stock  of  a  domestic  utility  should  not 
be  rejected  merely  because  the  purchaser  is  a  foreign  corporation,  where 
it  appears  that  the  regulatory  powers  of  the  Commission  over  the  man- 
agement of  the  properties  will  not  be  in  the  slightest  degree  limited. 
Re  South  Shore  Natural  Gas  &  Fuel  Co.  (N.  Y.)  274- 

CONSTITUTION. 

Right  of  action  for  greater  charge  for  shorter  haul  in  violation  of 

California  statute  and  Constitution,  see  Repabation,  1. 
Statute  to  be  construed  to  avoid  confliction  with,  see  Statuibs,  1. 

OONSTXTUTIONAL  I«AW. 

/.  In  geiieralt  1,  2, 
II.  Due  process  and  equal  protection^  3—^. 
III.  Impairment  of  contracts^  9^13. 
IV.  Class  legislation^  14. 

V.  Delegation  of  powers f  15,  16. 
VI.  Inter feretice  with  interstate  commerce,  17,  18, 

I.  In  general. 

Discussion  as  to  administrative  as  distinguished  from  legislative 
powers  of  Commissions,  p.  1010. 

1.  constitutional  provision  prohibiting  the  use  of  public  streets 
by  public  utilities  without  the  consent  of  the  proper  local  authorities 
does  not  prevent  the  legislature  from  authorizing  a  Public  Service 
Commission  to  determine  whether  a  proposed  sale  of  public  utility 
property  and  franchises  is  consistent  with  the  public  interest.  Ex  parte 
Birmingham   (Ala.)   667. 

2.  Article  12,  §  21,  of  the  California  Constitution,  as  it  existed 
prior  to  the  amendment  of  October  11,  1011,  prohibiting  discrimination 
in  transportation  charges,  is  not  invalid  in  its  entirety  because  the 
first  clause  thereof  applies  to  interstate  commerce;  since  the  latter 
clause  relative  to  charges  for  long  and  short  hauls  may  be  construed 
as  being  limited  to  transportation  within  the  state  and  is  complete 
P.U.R.1917C.  72 


Digitized  by 


Google 


1138  INDEX. 

CONSTITUTIONAL  LAW— continued. 

and  unambiguous  in  itself,  and  the  people  in  adopting  the  provision 
may  be  presumed  to  have  attempted  to  correct  the  evils  of  discrimina- 
tion as  far  as  lay  in  their  power.  Southern  P.  Go.  ▼.  California  Adjust- 
ment Co.    (Fed.)   489. 

//.  Due  process  and  equal  protection, 

3.  A  Commission  order  requiring  an  electric  company  to  move 
high-tension  poles  which  it  has  erected  on  its  private  right  of  way  in 
dangerous  proximity  to  telegraph  poles  neither  confiscates  electric  prop- 
erty nor  takes  it  without  due  process  of  law,  in  violation  of  the  5th 
and  14th  Amendments  to  the  Federal  Constitution.  Western  U.  Teleg. 
Co.  V.  Burlington  Traction  Co.   (Vt.)    820. 

4.  Due  process  of  law  is  not  denied  to  a  railroad  company  by  the 
California  Constitution,  art.  12,  §  21,  which  prohibits  the  railroad  com- 
panies from  charging  more  for  a  shorter  than  for  a  longer  haul,  except 
by  permission  of  the  Railroad  Commission  in  special  cases  after  inves- 
tigation.   Southern  P.  Co.  v.  California  Adjustment  Co.  (Fed.)  489. 

5.  The  state  under  its  police  power  may  require  a  railroad  com- 
pany to  provide  such  sidetrack  facilities  to  industries  adjacent  to  its 
tracks  as  shall  be  found  to  be  necessary  and  reasonable  under  all  the 
circumstances,  and  may  apportion  the  necessary  expense  therefor  be- 
tween the  (Company  and  the  industry  in  such  manner  as  shall  be  found 
to  be  reasonable.  Ochs  Brick  k  Tile  Co.  v.  Chicago  &  N.  W.  R.  Co. 
(Minn.)   235. 

6.  The  statute  requiring  common  carriers  to  furnish  adequate  tele- 
phone connections  between  their  offices,  buildings,  and  grounds,  and  the 
local  telephone  exchange,  provides  for  a  notico  and  a  hearing  before  the 
State  Railway  Commission  as  to  the  reasonableness  of  such  requirement, 
and  is  not  unconstitutional  as  depriving  the  carrier  of  its  property 
without  due  process  of  law  or  as  denying  it  the  equal  protection  of  the 
laws.  Rev.  Stat.  1913,  §§  5988-5990;  Laws  1909,  chap.  106,  §§  1-3. 
State  ex  rel.  Nebraska  State  R.  Commission  v.  Missouri  P.  R.  Co.  (Neb.) 
597. 

7.  A  Commission  order  requiring  physical  connection  between  com* 
peting  telephone  systems  does  not  amount  to  a  taking  of  the  telephone 
company's  property  without  due  compensation,  nor  an  unlawful  exercise 
of  the  power  of  eminent  domain,  where,  after  investigation  and  hear- 
ing, the  Commission  finds  that  physical  connection  will  not  result  in 
irreparable  injury  that  cannot  be  protected  by  a  differential  charge,  and 
fixes  compensation  to  be  made  by  taking  int.o  consideration  the  effect 
which  a  connection  will  have  upon  the  business  and  earnings  of  the 
companies  as  well  as  the  cost  of  making  the  physical  connection,  and 
of  performing  the  service  in  the  exchange  of  messages.  Owatonna  v. 
Northwestern  Teleph.  Exch.  Co.  (Minn.)  565. 

8.  An  enforced  physical  connection  between  the  lines  of  competing 
telephone  companies  is  not  such  a  taking  of  property  as  can  be  justified 
only  under  the  power  of  eminent  domain;  but  is  a  mere  exercise  by 
the  state  of  its  right  of  regulation.  Michigan  State  Teleph.  Co.  v. 
Michigan  R.  Commission   (Mich.)   355. 

p.U.R.1917C. 
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///.  Impairment  of  contracts, 

9.  Contracts  between  raunicipalities  and  a  public  utility,  fixing 
rates  for  service,  whetlier  for  a  definite  or  indefinite  period,  do  not 
prevent  the  Pennsylvania  Commission  from  regulating  the  rates,  al- 
though such  contracts  were  executed  prior  to  the  enactment  of  the 
statute  creating  the  Commission.  Ben  Avon  v.  Ohio  Valley  Water  Co. 
(Pa.)  390. 

10.  An  agreement  between  a  railroad  company  and  a  legislative  com- 
mittee, that  the  railroad  will  continue  the  sale  of  mileage  books  at  a 
specified  rate,  does  not  prevent  the  New  York  Commission  from  au- 
thorizing an  increase  in  the  rate, — assuming  that  such  an  agreement 
was  actually  made  and  is  binding  upon  the  company.  Ke  Long  Island 
R.  Co.   (N.  Y.)    1019. 

11.  A  muncipality  in  granting  to  a  street  railway  a  location  right 
on  a  bridge  on  condition  that  six  tickets  be  sold  for  25  cents,  which 
rights  are  confirmed  by  statute,  is  not  exercising  a  proprietary  right  in 
contracting  as  owner  which  will  prevent  the  Massachusetts  Commis- 
sion from  autliorizing  the  withdrawal  of  the  tickets,  where  the  statute 
under  which  the  bridge  was  constructed  expressly  provides  that  the 
highway  part  shall  be  a  public  highway,  where  the  location  on  the 
bridge  was  granted  in  the  same  way  as  locations  on  the  public  streets, 
and  where  the  Public  Service  Commission  Act  repeals  all  acts  which 
would  in  any  way  limit  the  powers  of  the  Commission,  and  provides 
that  an  agreement  of  any  common  carrier  entered  into  by  any  require- 
ment of  the  local  authorities  acting  under  delegated  authority  shall 
not  prevent  contrary  action  by  the  Commission.  Re  Bay  State  Street  R. 
Co.   (Mass.)   5§4. 

12.  The  New  York  Commission,  Second  District,  has  power  to  relieve 
a  street  railway  from  the  necessity  of  complying  with  a  municipal 
franchise  obligation  requiring  operation  of  street  cars  during  the  winter 
Months.     Re  Freeport  R.  Co.   (N.  Y.)   155. 

13.  A  contract  with  consumers  in  one  town  fixing  rates  does  not  pre- 
vent a  natural  gas  company  from  making  an  increase  beyond  that  rate 
in  its  uniform  rate  in  all  towns,  where  not  to  permit  the  increase  in  the 
one  town  would  result  in  discrimination  by  reason  of  the  fact  that  there 
is  no  difference  in  the  cost  of  supplying  the  consumers  in  the  different 
towns.    Re  Montgomery  Gas  Co.  (W.  Va.)  924. 

IV.  Class  legislation. 

14.  The  exercise,  by  a  Commission,  of  its  statutory  authority  to 
assent  to  a  proposed  sale  of  street  railway  property  resulting  in  a 
consolidation,  is  not  in  violation  of  a  constitutional  inhibition  against 
the  granting  of  special  privileges,  or  of  a  provision  directing  the  legis- 
lature to  provide  by  law  for  the  regulation,  prohibition,  or  reasonable 
restraint  of  common  carriers,  partnerships,  associations,  trusts,  monopo- 
lies, and  combinations  of  capital.  Ex  parte  Birmingham  (Ala.)  667. 
P.U.R.1917C. 
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F.  Delegation  of  powers, 

15.  The  conferring  of  authority  upon  a  Public  Service  Ck>mmi8Bion 
to  determine  whether  a  proposed  sale  of  puhlic  utility  property  is  con- 
sistent with  the  interest  of  the  public  is  not  an  unlawful  delegation  of 
legislative  power.    Ex  parte  Birmingham  (Ala.)   667. 

16.  A  statute  (Wash.  Laws  3911,  chap.  117)  conferring  upon  a  Com- 
mission the  power  to  promulgate  reciprocal  demurrage  rules  and  to 
"provide  penalties"  to  be  paid  for  failure  to  observe  them  is  not  an  un- 
constitutional delegation  of  legislative  power,  so  as  to  render  Commis- 
sion rules  made  in  compliance  therewith  invalid;  and  it  is  immaterial 

'  that  the  statute  uses  the  term  "penalties,"  where  what  it  does  is  sim- 
.  ply  to  authorize  compensation   in   the  nature  of  liquidated   damages. 

State  ex  rel.  Cliicago,  M.  &  St.  P.  R.  Co.  v.  Public  Service  Commission 

(Wash.)  63L 

VI,  Interferenee  %tfith  interstate  commerce, 

17.  The  mere  fact  that  the  language  of  a  Commission  rule  relating 
to  reciprocal  demurrage  charges  is  broad,  enough  to  apply  to  cars  or- 
dered for  both  intrastate  and  interstate  commerce  does  not  render  it 
invalid  as  an  interference  with  a  regulation  of  interstate  commerce. 
State  ex  rel.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Public  Service  Commission 
(Wash.)  631. 

18.  A  statute  (S.  D.  Laws  1911,  chap.  207,  §  10,  as  amended  by  Laws 
1913,  chap.  304)  requiring  carriers  to  give  thirty  days'  notice  of  an  in- 
tention to  advance  rates  to  the  State  Board  of  Railway  Commissioners 
by  filing  of  schedules,  and  to  the  public  by  publication,  is  a  reasonable 
regulation,  not  in  conflict  with  any  right  of  the  Interstate  Commerce 
Commission  to  regulate  rates  within  the  state,  and  should  be  sustained. 
State  ex  rel.  Caldwell  v.  American  Exp.  Co.  (S.  D.)  471. 

COirSTRUCTION. 

Of  statutes,  see  Statutes,  1. 

CONSTRUCTIOir  AND  EQUIPMENT. 

Electric  transmission  line  required  to  be  constructed  so  as  not  to 
interfere  with  existing  telephone  lines,  see  Certificate  of  Con- 
venience AND  Necessity,  3. 

Jurisdiction  of  Indiana  Commission  over  construction  of  telephone 
lines  outside  of  corporate  limits  of  city  or  town,  see  Commis- 
sions, 1. 

Power  of  New  York  Commission  to  require  railroads  to  enlarge  cul- 
vert to  prevent  flooding  of  adjacent  farm  lands,  see  Commis- 
sions, 10. 

Of  high-voltage  electric  transmission  lines  to  eliminate  interference 
with  telephone  lines,  see  Electricity,  3. 

Standards  for  installation  of  electric  equipment  in  buildings  of  gas 
and  steam  companies,  see  Oas,  1. 
P.U.R.1917C. 
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Adequacy  of  railroad  culvert  required  ''to  restore  and  take  care  of 

water  course,"  see  Railboads,  1. 
Issuance  of  equipment  trust  certificate*,  see  Security  Issubb,  1,  6, 

6. 
Safety  of  electric  equipment  on  consumer's  premises,  see  Service, 

43,  44. 
Allowance  for  property  used  only  in  an  emergency,  see  Valuation, 

41. 

Standards  in  New  York  for  electric  equipment  in  buildings,  of  gas 
and  steam  companies,  p.  262. 

CONSUMERS  AND  PATRONS. 

Payment  for  telephone  instrument  as  affecting  ownership  necessary 
to  effect  a  sale  of  the  line,  see  Ck>NS0LiDATi0N,  Merger,  and 
Sale,  2. 

Right  to  classify  consumers,  see  Discrimikatiok,  3*5. 

Concessions  to  different  classes  of  consumers  as  unlawful  discrim- 
ination, see  Discrimination,  12-21. 

Billing  period  for  rural  consumers,  see  Payment,  10. 

Probable  consumption  of  flat  rate  water  consumer  based  on  compari- 
son, see  Rates,  27. 

Classification  of,  for  purposes  of  fixing  maximum  electric  rates,  see 
Rates.  32. 

Excessive  operating  expenses  as  chargeable  to  stockholders  and  not 
to  rate  payers,  see  Return,  2. 

Natural  gas  company  upon  abandoning  service,  to  refund  to  consum- 
ers money  expended  in  procuring  fixtures,  etc.,  sec  Service,  21. 

Liability  for  injury  to  meters  through  negligence,  see  Service,  31. 

Charge  for  turning  on  water  turned  off  at  consumer's  request,  see 
Service,  35. 

Safety  of  electric  equipment  on,  see  Service,  43,  44. 

Shipper  to  be  furnished  with  information  as  to  cars  furnished  other 
shippers,  see  Service,  52. 

Rule  requiring  loading  to  full  capacity  although  larger  car  furnished 
than  ordered,  see  Service,  53. 

Preference  to  existing  consumers  in  the  purchase  of  surplus  water 
for  irrigation  purposes,  see  Service,  65. 


CONS17MPTION. 

Probable  consumption  of  flat-rate  water  consumer  based  on  compari- 
son, see  Rates,  27. 


CONTINGENCIES. 

Allowance  for,  as  an  overhead  expense,  see  Valuation,  17,  21. 

CONTINUOUS  SERVICE. 

Of  electricity,  see  Service,  3&-40. 
P.U.R.1917C. 

Digitized  by  VjOOQlC 


1142  INDEX. 

CONTBACT8. 

Policy  of  CommiBeioDS  relative  to  granting  r^ef  from  franchise  obli- 
gatioDs,  see  Commissions,  5,  6. 

Impairment  of  contract,  see  Constitutional  Law,  9-13. 

Contract  with  consumers  in  one  town  as  affecting  right  to  increase 
rates  to  prevent  discrimination  against  other  towns,  see  Consti- 
tutional Law,  13. 

Restriction  in  contract  with  United  States  government  as  increas- 
ing permissible  return,  see  Return,  20. 

For  service,  see  Service,  13. 

Right  of  tenants  in  apartment  houses,  upon  discontinuance  of  ele^ 
trie  service  to  building,  see  Service,  23. 

Persons  exchanging  irrigation  rights  for  stock  in  company  to  hav« 
contract  other  than  stock  certificates,  see  Service,  50. 

Contract  price  for  constructing  extension  as  measure  of  value,  mm 
Valuation,  3. 

CONVEinENCE  AND  NECE88ITT. 

See  Certificate  of  Convenience  and  Necbssitt. 

COHVERTER8. 

Rules  governing  construction  of  electric  synchronous  converters  in 
building  of  gas  and  steam  companies,  p.  266. 

CORDWOOB. 

Rule  requiring  loading  of  cars  to  full  capacity,  see  Service,  53. 

CORPORATE  BU8INE88. 

Jurisdiction  of  Commission  to  interfere  with,  see  Sboubitt  Issun^ 
4,6. 

CORPORATION  COMMI8SION. 

See  Commissions. 

CORPORATIONS, 

See  Public  Utilities, 

C08T  OF  REPRODUCTION. 

See  Refroduction  Cost. 

C08T  OF  REPRODUCTION  NEW  LE88  DEPRECIATION. 

See  Reproduction  Cost  Less  Depreciation. 

COST  OF  SERVICE. 

Variation  in  cost  of  service  to  large  consumer  and  small  consumer^ 

see  Rates,  3. 
As  factor  to  be  considered  in  fixing  rates,  see  Rates,  25. 
As  factor  to  be  considered  in  fixing  railroad  rates,  see  Ratbb,  53. 

COSTS  AND  EXPENSES. 

Apportionment  of,  see  Apportionment. 
P.U.R.1917C. 
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COSTS  AND  EXPENSES— ocmrtnued. 

Consideration  of  the  comparative  cost  of  furnis]iing  senice  to  a 
single  large  consumer  in  passing  upon  advisability  of  admitting 
competition  in  occupied  territory,  see  Monopoly  and  Compkti- 
TION,  8. 

Increased  operating  expenaes  as  ^'emergency''  under  Wisconsin  stat- 
ute, authorizing  Commission  to  suspend  railroad  rates,  see 
Rates,  6. 

Expenses  of  making  inventory  for  Commission  as  an^  operating  ex- 
pense, see  Retubn,  4. 

Allowance  for  operating  expenses  in  return,  see  Retubn,  1-0. 

Surplus,  when  not  available  for  dividends,  see  SECUMTy  Issues,  2. 

Allowance  for  overhead  expenses  in  valuation  proceeding,  see  Vai> 
UATION,  17-21. 

COST  TO  PRODUCE. 

Cost  to  produce  commodity  as  element  to  be  considered  in  fixing 
railroad  rates,  see  Rates,  54. 

COURTS. 

Review  of  Commission  order,  see  Appeal  and  Review. 

Temporary  injunction  to  suspend  Commission  order  regulating  train 
service  pending  appeal,  see  Injunction,  1. 

Power  of  state  courts  to  enjoin  rates  higher  than  those  authorised 
by  state  Commission  although  made  to  conform  with  inter- 
state rates,  see  Interstate  Commerce,  2. 

Rates  fixed  by  ordinance  to  continue  pending  review  by  court,  see 
Rates,  4. 

Application  to  Commission  to  fix  amount  of  reparation  as  condi- 
tion precedent  to  action  in  courts  where  right  Is  dependent 
upon  law  and  not  on  fact,  see  Reparation,  2. 

CRANISB. 

Water  cranes  to  meet  municipal  sprinkling  requirements,  see  Serv- 
ice, 67. 

CREDIT. 

Allowance  of  working  capital  to  provide  for,  see  Valuation,  46. 

CROSSINGS. 

/.  In  general f  1,  2, 
II,  Jurisdiction,  povoera,  and  duties  of  Con^tnissions,  3. 

I,  In  general, 

1.  The  Illinois  Commission  established  rales  for  the  operation  of 
railroad  motor  cars  at  grade  crossings  relative  to  audible  signals,  speed, 
and  headlights,  effective  July  ],  1917.  Re  Rules  for  Operating  Rail- 
road Motor  Cars  (111.)  726. 

2.  A  railroad  will  not  be  required  to  erect  an  overhead  crossing  for 
P.U.R.1917C. 
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CROSSINGS— rconttnued. 

a  street  over  tracks,  where  it  appears  that  the  greater  part  of  the  street 
has  not  been  used  by  the  public  since  the  railroad  was  built,  that  such 
nonuser  has  been  accompanied  by  acts  of  private  parties  wholly  incon- 
sistent with  the  rights  of  the  public,  and  that  such  acts  render  the  cross- 
ing inaccessible  to  the  public.    Oreentop  v.  Wabash  R.  Co.  ( Mo. )  42. 

//.  Jurisdiction^  powers^  and  duties  of  Commissions, 

* 
3.  The  Missouri  Commission  has  no  power  to  require  a  railroad  to 
erect  an  overhead  crossing  for  a  street  over  tracks,  wliere  there  is  a  ques- 
tion whether  the  street  lias  been  abandoned,  since  such  question  is  one 
for  the  courts  to  determine.    Greentop  v.  Wabash  R.  Co.  (Mo.)  42. 

CULVERTS. 

Power  of  New  York  Commission  to  require  railroads  to  enlarge  cul- 
vert to  prevent  flooding  of  adjacent  farm  lands,  see  Commis- 
sions, 10. 

Adequacy  of  railroad  culvert  required  "to  restore  and  take  care  of 
water  course,"  see  Railroads,  1. 

CURB. 

Rules  of  New  Jersey  Commission  as  to  service  connection  from  main 
to  curb,  see  Service,  64. 

CUSTOBCEB8. 

See  Consumers  and  Patrons. 

CUT-OUTS. 

Rules  of  Connecticut  Commission  governing  construction  and  main- 
tenance of  cut-outs  and  similar  attachments  on  wood  poles  carrying 
electric  wires  of  two  or  more  parties,  p.  950. 

DAMAGES. 

Sufficiency  of  complaint  against  service  without  showing  special 

damages,  see  Pleading,  1. 
Amortization  of  expenses  caused  by  damage  hy  flood,  see  Return,  5. 
Liability  for  injurj'  to  meters  through  negligence,  see  Service,  31. 

1.  The  Missouri  Commission  is  without  jurisdiction  to  award  dam- 
ages for  an  injury  arising  from  the  unwarranted  discontinuance  of  serv- 
ice.    Roach  V.  Danciger  &  Co.  (Mo.)   144. 

DECISIONS. 

Rule  of  Commission  providing  for  hearing  and  decision  as  invalid 
assumption  of  legislative  and  judicial  fonctloBs,  see  Commis- 
sions, 12. 

DEFICITS. 

Early  losses  as  measure  of  going  vahie,  see  Valuation,  56-63. 
P.U.R.1917C. 
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DEFINITION. 

Of  interest  during  construction,  see  Valuation,  19. 

BEIiEGATION  OF  POWEB8. 

Delegation  of  legislative  powers,  see  Constitutional  Law,  15, 16. 

DEMAND  RATES. 

See  Rates,  36. 

DEMURRAGE. 

Authorizing  Commission  to  establish  demurrage  rules  and  provide 
penalties  for  their  enforcement  as  unconstitutional  delegation 
of  legislative  power,  see  CoNSTiTuneNAL  Law,  16. 

Fact  that  rule  is  broad  enough  to  apply  to  interstate  cars  as  affect- 
ing its  validity  with  reference  to  intrastate  cars,  see  Constitu- 
tional Law,  17. 

Failure  to  collect  demurrage  in  some  ca^s  as  unlawful  discrimina- 
tion, see  Discrimination,  24. 

Rules  construed  as  applicable  to  intrastate  oommerce  only,  see  In- 
terstate COMMEUCE,  3. 

Charges  for,  see  Rates,  55,  56. 

DEPOSIT. 

For  meters,  see  Sebvice,  32,  33. 

DEPRiraiATION. 

/.  In  general,  1, 
II,  Overheads,  2, 
III,  Rate  of  depreciation,  3^10. 

a.  Electric  plant,  5—5. 

b.  Telephone  plant,  0,  7. 

c.  Water  plant,  S^IO, 

I.  In  general.    . 

Relation  to  be  observed  in  rate  making  between  accrued  and  accruing 
depreciation,  see  Rates,  1. 

Surplus,  when  not  available  for  dividends,  see  Security  Issues,  2. 

Consideration  of  depreciation  in  ascertaining  original  cost,  see  Valua- 
tion, 10. 

Consideration  of,  in  ascertaining  reproduction  cost  less  depreciation,  see 
Valuation,  14-16. 

Discussion  of  choice  between  '^straight-line  to  minimum  condition 
per  cent"  and  ''sinking  fund"  methods  of  computing  depreciation,  p. 
999. 

1.  A  utility  is  entitled  to  rates  sufficient  to  provide  for  a  reserve 
to  offset  depreciation  and  to  make  renewals.    Re  Kansas  City  Electric 
Light  Co.  (Mo.)  728. 
P.U.R.1917C. 
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//.  Overheads, 

2.  Overhead  expenses  may  be  depreciated  in  estimating  the  repro- 
duction cost  less  depreciation  of  a  utility,  in  so  far  as  they  represent 
tangible  items  of  cost,  and  to  the  extent  that  they  attach  directly  to 
plant  units.    Re  Kansas  City  Electric  Light  Co.  (Mo.)  728. 

///.  Rate  of  depreciation. 

Rapid  depreciation  of  natural  gas  plant  as  necessitating  large  return^ 
see  RcTUBN,  12. 

a.  Electric  plant. 

Effect  of  rapid  depreciation  on  amount  of  return  of  electric  company, 
see  Retubn,  19. 

3.  An  annual  allowance  of  6  per  cent  on  the  value  of  the  deprecia- 
ble property  of  an  electric  distribution  company  was  held  sufficient  to 
cover  future  depreciation.  Wiseman  v.  Rupert  Electric  Co.  (Idaho) 
111. 

4.  An  annual  allowance  of  31  per  cent  of  the  rate-making  value  of 
an  electric  utility  was  made  for  a  depreciation  reserve  in  fixing  rates. 
Re  Kansas  City  Electric  Light  Co.  (Mo.)   728. 

6.  An  annual  allowance  of  $577.17  per  year  was  ordered  set  aside 
for  the  replacement  of  units  of  an  electric  plant,  the  value  of  which  was 
found  to  be  $9,636.  Canyon  City  v.  Consolidated  Electrie  light  Co. 
(Or.)   162. 

h.  Telephone  plant. 

6.  An  annual  allowance  of  5.5  per  cent  is  sufficient  to  cover  accru- 
ing depreciation  of  a  telephone  plant,  a  large  amount  of  which  is  made 
up  of  comparatively  long-lived  equipment.  Re  Portage  Teleph.  Co. 
(Wis.)  647. 

7.  The  amount  to  be  set  aside  for  depreciation  of  a  telephone  sys- 
tem having  installed  a  large  amount  of  comparatively  long-lived  under- 
ground equipment  was  fixed  at  5.5  rather  than  7.1  per  oent  of  the  cost 
of  reproduction.     Sparta  v.  Monroe  County  Teleph.  Co.  (Wis.)  607. 

c.  Water  plant. 

8.  The  depreciation  annuity  of  a  water  system  was  estimated  on 
the  6  per  cent  sinking-fund  basis  on  the  depreciable  property  useful 
in  the  service,  including  the  investment  in  additions  about  to  be 
added, to  the  system.    Re  Murray  (Cal.)  521. 

9.  The  annual  allowance  for  depreciation  of  a  gravity  water  sys- 
tem was  fixed  at  a  sum  equal  to  }  of  1  per  cent  of  the  fair  value  of  the 
property.    Ben  Avon  v.  Ohio  Valley  Water  Co.  (Pa.)  390. 

10.  A  water  company  the  fair  vahie  of  whose  property  fdr  rate  mak- 
ing was  fixed  at  $200,000,  including  an  allowance  of  $7,000  for  work- 
P.U.R.1917C. 
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ing  capital,  was  ordered  to  6et  aside,  on  a  specified  date,  an  allowance 
of  $3,000,  and  thereafter  annually  to  increase  this  by  an  amount  equiva- 
lent to  $3,000  plus  i  per  cent  of  the  cost  of  all  additions  and  better- 
ments, exclusive  of  all  replacements,  made  upon  such  property  after  a 
specified  date,  together  with  all  earnings  of  such  sum  or  sums.  Pekin 
V.  Pekin  Waterworks  Co.  (III.)  838. 

DEVELOPMENT. 

Sale  price  of  securities  issued  during  development  stage,  see  Seoub- 
ITT  JSSUES,  16. 

Allowance  as  going  value  of  losses  occurring  after  development  per- 
iod, see  Valuation,  64. 

DEVELOPMENT  COSTS. 

Allowance  for,  as  going  value,  see  Valuation,  51,  62. 

DEVICES. 

Safety  devices  on  elevators,  see  Sbbvigb,  44. 

DIRECT  CTTBRENT. 

Transformers  in  moving  picture  theaters  to  change  alternating  to 
direct  current,  see  Service,  34. 

DIBECTOBS. 

Power  of  Commission  to  pass  upon  legality  of  organization  of  di- 
rectors upon  application  to  issue  securities,  see  Secubitt  Is 
SUES,  5. 

Commission  not  bound  by  discretion  of  directors  in  issuing  scrip 
dividends,  see  Seci^itt  Issrss,  7. 

DISCONTINtTANCE  OF  SERVICE. 

Dismissal    of    complaint    against   discontinuance    of    service    upon 

change  of  ownership  of  property,  see  Pabties,  4. 
For  nonpayment,  see  Payment,  9. 
Jurisdiction  of  Commission  over,  see  Sebvice,  11. 
Generally,  see  Sebvice,  11,  21-27. 

DISCOtTNT. 

Discount  for  prompt  payment  of  bills,  see  Payment,  1-8. 

On  securities,  consideration  of,  in  ascertaining  original  cost,  see 

Valuation,  11. 
Consideration  of,  in  valuation  proceeding  generally,  see  Valuation, 

24-26. 
Allowance  for  working  capital  to  provide  for  discount  on  bills,  see 

Valuation,  45. 

DISCRETION. 

Exercise  of  discretionary  powers  to  relieve  utility  of  franchise  obli- 
gations, see  Commissions,  6,  6. 
P.U.R.1917C. 
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Commiasion  not  bound  by  discretion  of  directors  in  issuing  scrip 
dividends,  see  Secuutx  Issues,  7. 

DISC&IMIKATION. 

/.  Jurisdiction  of  Cotnmis9i€m,  1,  2, 
It.  Right  to  classify  consumers,  ;?— 5. 
111.  Bates,  6-29. 

a.  Free  service  generally,  0— 9. 
&.  Between  localities,  10,  11. 

c.  Concessions  to  particular  classes  of  consufners,  12^21. 

1.  In  general,  12—14. 

2.  Municipalities,    15,   16. 

3.  Commercial  travelers,  17—21. 

d.  Discrimination  hy  particular  utilities,  22—29. 

1.  JBlectHcity,  22,  23. 

2.  Railroads,  24—26. 

(a)   in  general,  24,  26. 

(h)  Long  and  short  haul  or  distance,  26. 

3.  Telephones,  27—29. 
IV.  Service,  30. 

1.  Jurisdiction  of  Commission. 

Power  of  Interstate  Commerce  Commission  to  regulate  intrastate  rates 
to  eliminate  discrimination,  see  Interstate  C'CMMerob  Comns- 
6I0N,  1. 

1.  Under  art.  12,  §  22,  of  the  California  Constitution,  granting 
"plenary  and  unlimited''  authority  to  the  legislature  to  confer  upon 
the  Railroad  Commission  additional  powers  ''not  inconsistent  with  the 
powers  conferred  upon  the  Railroad  Commission  in  this  Constitution,'' 
the  legislature  has  no  power  to  give  the  Commission  authority  to  estab- 
lish rates  contrary  to  the  long  and  short  haul  clause  of  §  21,  in  the 
absence  of  the  application  and  investigation  which  that  section  pre- 
scribes. Southern  P.  Co.  v.  California  Adjustment  Co.  (Fed.) 
489. 

2.  Article  12,  §  21,  of  the  California  Constitution  as  amended  in 
1911,  giving  the  Commission  power  after  investigation  to  authorize  a 
railroad  to  charge  less  for  a  longer  haul  than  for  a  shorter  haul,  does 
not  give  the  Commission  power  to  authorize  the  continuation  of  exist- 
ing  rates  of  that  character  imtil  an  investigation  is  had,  and  such 
rates  are  validated  only  when  the  Commission  expressly  approves  them 
after  application  by  the  railroad  and  investigation  by  the  Commission. 
Southern  P.  Co.  v.  California  Adjustment  Co.  (Fed.)  489. 

//.  Bight  to  classify  consumers. 

3.  The  reasonable  classification  of  service  and  rates  is  not  pre- 
'vomted  by  the  Missouri  Public  Service  Commission  Law.  %  08.  requir- 
ing rates  to  oe  reasonable,  ana  pronimting  unjust  discrimination.  Re 
Kansas  City  Electric  Light  Co.  (Mo.)  728. 

P.U.R.1917C. 
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4.  Distinctions  in  classes  of  consumers  resulting  in  different  charges 
for  a  commodity  furnished  by  a  public  utility  must  be  based  upon  the 
quality  of  the  article  demanded  and  the  amount  of  service  necessary  to 
supply  the  same,  and  not  upon  the  profession  or  occupation  of  the  con- 
siuner.    Garner  v.  Tulsa  Ice  Co.  (Okla.)  613. 

5.  In  fixing  rates  for  ice  for  drug  stores  and  for  meat  markets, 
it  is  proper  to  take  into  consideration  that  in  the  usual  course  of  busi- 
ness the  former  require  a  better  quality  of  ice  and  more  frequent  de- 
liveries.    Gamer  v.  Tulsa  Ice  Co.  (Okla.)   613. 

Hi.  Bates. 

Contract  with  consumers  in  one  town  as  affecting  right  of  utility  to 
increase  rates  to  prevent  discrimination  against  other  towns,  see 
Constitutional  Law,  13. 

Municipality  as  proper  party  complainant  against  alleged  discrimina- 
tory interexchange  rates,  see  Partiks,  2. 

II.  Free  service  generally. 

6.  Under  the  theory  of  rate  regulation  prescribed  by  the  Pennsyl- 
vania Public  Service  Company  I^aw  a  public  utility  should  not  be  per- 
mitted to  supply  any  free  service;  since  furnishing  free  service  to  some 
while  charging  others  is  a  violation  ol  the  rule  against  unreasonable 
preferences  and  unjust  discriminations.  Ben  Avon  v.  Ohio  Valley 
Water  Co.   (Pa.)  390. 

7.  A  utility  furnishing  meters  to  some  of  its  patrons  was  required 
to  purchase  all  meters  owned  by  the  patrons.  Ben  Avon  v.  Ohio  Val- 
ley Water  Co.    (Pa.)    3m). 

8.  Free  service  rendered  in  accordance  with  the  grant  of  a  fran- 
chise whereby  the  utility  obtains  the  right  to  do  business  within  the 
municipality  is  not  necessarily  a  discrimination  within  the  meaning 
of  the  Illinois  statute,  since  such  free  service  may,  within  reasonable 
limits,  be  considered  as  a  payment  for  the  privilege  granted  to  the 
utility.     St.  Clair  County »Gas  &  E.  Co.  v.  Belleville  (111.)  215. 

9.  Compensation  paid  to  a  city  for  permitting  electric  poles  to 
occupy  a  public  place  should  be  made  by  actual  cash  payments,  and  not 
by  the  rendering  of  free  service  to  the  city.  St.  Clair  Coimty  Gas  &  E. 
Co.  V.  Belleville  (111.)   215. 

6.  Between  localities. 

10.  Water  rates  should  be  uniform  in  all  communities  served  by  a 
utility  where  the  water  is  secured  from  the  same  source  and  is  sup- 
plied to  the  several  contiguous  municipalities  embraced  in  one  general 
district,  without  any  great  difference  in  cost.  Ben  Avon  v.  Ohio  Val- 
ley Water  Co.  (Pa.)  390. 

11.  A  consolidated  street  railway  operating  in  many  cities  and  fi- 
nanced as  a  unit  will  be  allowed  to  withdraw  the  sale  of  six  tickets  for 
25  cents  in  the  only  city  enjoying  the  concession,  and  to  substitute  the 
5-cent  fare  charged  in  the  other  cities,  where  the  operating  conditions 
P.U.R.1917C. 
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are  not  different  in  the  cities,  where  more  money  is  needed  for  im- 
proved service  on  other  parts  of  the  system  which  will  indirectly  benefit 
the  whole,  and  where  the  withdrawal  will  not  result  in  an  excessive 
return.    Re  Bay  State  Street  R.  Ck>.  (Mass.)  554. 

c.  Oofioesaions  to  parUotUar  classes  of  consumers, 

1.  In  general. 

Discussion  as  to  discrimination  in  charging  large  consumers  lesser 
rates  than  smaller  consumers,  p.  306. 

12.  There  is  no  presumption  that  purchasers  of  mileage  books  ride 
oftener  than  other  passengers,  so  as  to  entitle  them  to  a  lower  rate. 
Re  Long  Island  R.  Co.  (N.  Y.)  1010. 

13.  Summer  customers  of  a  water  company  should  not  be  given  any 
concession  from  the  full  yearly  rate  because  they  do  not  receive  the 
full  benefit  of  the  labor,  fuel,  and  supplies  for  pumping  and  purifying 
the  water,  where  the  investment  was  made  and  invited  in  order  to 
take  care  of  the  summer  demand,  and  there  are  four  times  more  sum- 
mer customers  than  yearly  customers.  Rich  v.  Biddeford  &  S.  Water 
Co.   (Me.)  982. 

14.  A  steamship  rate  available  to  navy-yard  employees  only  is  un- 
just and  discriminatory  within  the  provisions  of  §§  20  and  21  of  the 
Washington  Public  Service  Commission  Law.  Lewis  v.  Washington 
Route  (Wash.)   328. 

2.  Muni€^paUUes. 

16.  A  town  should  not  be  given  free  water  for  fire  protection,  even 
if  it  cannot  raise  by  taxes  enough  to  pay  the  proper  charge.  Re  War- 
wood  Water  &  Light  Co.  (W.  Va.)  329. 

16.  Furnishing  free  water  service  to  mimicipalities  constitutes  an 
unlawful  discrimination  against  private  consumers.  Ben  Avon  v.  Ohio 
Valley  Water  Co.  (Pa.)  390. 

3,  Comtnercial  travelers, 

17.  Commercial  travelers  in  Wisconsin  cannot^  on  the  theory  that 
they  develop  all  the  forces  throughout  the  state  commercially  and  other- 
wise, and  that  they  are  producers  of  passenger,  express,  and  freight 
business  for  the  railroads,  be  allowed  a  greater  free  baggage  limit  than 
is  accorded  to  the  traveling  public  in  general,  since  no  distinction  under 
existing  laws  can  be  made  between  persons.  United  Commercial  Trav- 
elers V.  Chicago,  M.  &  St.  P.  R.  (^.  (Wis.)  82. 

18.  Railroad  companies  should  not  be  required  to  increase  the  free 
baggage  limit  from  150  to  300  pounds  in  the  case  of  commercial  travel- 
ers, assuming  that  a  Commission  has  power  to  do  so;  since  this  would 
be  too  great  a  departure  from  the  costs  incurred  for  the  service,  and 
since  the  difiiculty  of  making  a  distinction  between  commercial  and 
other  baggage  would  in  actual  practice  be  too  great.  United  Commer- 
cial Travelers  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Wis.)  82. 
P.U.R.1917C. 
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19.  Lower  exceed  baggage  rates  than  are  in  force  for  the  traveling 
public  generally  cannot  be  granted  to  conunerciai  travelers,  especially 
where  to  all  practical  purposes  they  enjoy  lower  rates  through  the  use 
of  excess  baggage  books  Bold  at  a  discount  of  20  per  cent.  United  Ckmi- 
mercial  Travelers  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Wis.^  82. 

20.  A  Commission  order  extending  the  free  time  of  baggage  storage 
to  intrastate  commercial  travelers  is  an  invalid  discrimination  against 
all  interstate  travelers  and  all  other  intrastate  travelers.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Public  Service  Commission  (Mo.)  1005. 

21.  A  Commission  order  intended  to  give  traveling  salesmen  a  spe- 
cial exemption  in  the  matter  of  baggage-storage  charges  is  invalid,  be- 
cause unreasonable.  Atchison,  T.  &  8.  F,  R.  Co.  t.  Public  Service 
Commission   (Mo.)   1005. 


I.  Discrimination  hy  particular  utilities. 

Discrimination  in  express  rates,  see  Inivbstatb  Coiocebcb,  2. 

1.  Electricity. 

22.  It  is  reasonable,  as  well  as  good  business  policy,  for  an  electric 
utility  to  charge  lower  rates  for  power  than  for  lighting  in  general,  in 
view  of  the  longer  average  hours  of  use  for  power  and  the  fact  that 
current  is  used  for  power  more  largely  in  the  ''off-peak'*  hours  and  in 
the  daytime  than  for  lighting.  Re  Kansas  City  Electric  Light  Co. 
(Mo.)  728. 

23.  Electric  motors  smaller  than  one-horse  power,  the  service  con- 
ditions of  which  approximate  those  for  lighting,  may  be  excluded  from 
a  general  power  rate  and  be  classified  with  lighting,  although  lighting 
takes  a  higher  rate.    Re  Kansas  City  Electric  Light  Co.  (Mo.)  728. 

2.  Railroads, 
(a)  I'n  general, 

24.  Failure  of  carriers  to  collect  demurrage  in  some  cases  while 
collecting  it  in  others  is  a  violation  of  the  Montana  law  against  dis- 
crimination rendering  them  subject  to  prosecution.  Railroad  Comrs. 
V.  Great  Northern  R.  Co.   (Mont.)  47. 

25.  The  New  York  Commission,  Second  District,  will  not  disturb 
branch-line  rates  on  a  specified  commodity  merely  on  the  ground  that 
they  are  higher  than  the  main- line  charges  on  the  same  commodity,  in 
the  absence  of  evidence  that  the  company  as  a  whole  is  deriving  exces- 
sive profit  from  such  carriage,  or  that  the  rates  complained  of  are  in 
themselves  unreasonable;  it  appearing  that  such  rate  differences  have 
been  a  matter  of  long  standing,  and  that  a  change  would  disturb  the 
harmonious  relations  between  the  state  and  Federal  regulatory  systems. 
Northern  New  York  Traffic  Asso.  v.  New  York  C.  R.  Co.  (N.  Y.)  270. 
P.U.R.1917C. 
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(b)   Long  and  ahavt  htnd  or  distance. 

Validity  of  California  constitutional  proyiakm  relatire  to  diargM  for 
long  and  short  hauls,  see  Constitutional  Law,  2. 

Constitutional  prohibition  against  charging  more  for  short  than  for 
longer  haul  except  by  permission  of  Commission  as  denial  of  due 
process,  see  Constitutional  Law,  4. 

Right  of  action  for  greater  charge  for  shorter  haul  in  riolation  of  Cali- 
fornia statute  and  Constitution,  see  Repaeatkhc,  1. 

26.  Discrimination  in  charging  more  for  a  short  haul  than  for  a 
longer  haul  was  ordered  removed  by  reducing  the  rate  for  the  short 
haul  rather  than  by  increasing  the  rate  for  the  long  haul.  Re  St. 
Louis  &  S.  F.  R.  Co.  (Mo.)  39. 

3»  Telephones. 

27.  It  is  unjust  to  give  unlimited  free  service  to  rural  subscri1>er8 
while  imposing  a  toll  diarge  on  city  subscribers  for  use  of  rural  lines 
directly  connected  with  the  same  exchange.  Sparta  v.  Monroe  County 
Teleph.  Co.   (Wis.)   507. 

28.  Certain  of  a  local  telephone  company^s  rural  lines,  each  of 
which  was  connected,  not  only  with  the  company's  own  exchange,  but 
also  with  another  exchange,  were  ordered  divided  so  as  to  allow  sub- 
scribers whose  normal  exchange  requirements  would  be  met  by  service 
of  the  company*8  local  exchange  to  be  connected  with  that  exchange 
alone  and  to  pay  the  company's  rates  for  service,  allowing  the  remain- 
der of  the  subscribers  to  be  connected  with  their  respective  neighboring 
exchanges  and  to  pay  the  rates  of  the  companies  owing  such  exchanges, 
in  order  to  remove  a  discrimination  which  existed  by  allowing  the 
subscribers  on  such  lines  to  use  service  of  two  exchanges  while  requir- 
ing the  subscribers  of  other  of  the  local  company's  rural  lines,  not  con- 
nected with  such  outside  exchanges,  to  pay  a  toll  charge,  when  com- 
municating with  subscribers  of  such  exchanges.  Re  Portage  Telepb. 
Co.   (Wis.)   647. 

29.  A  community  enjoying  lower  telephone  rates  for  local  service 
than  that  charged  neighboring  towns,  varying  in  amount  for  different 
classes  of  service  from  25  cents  to  75  cents  a  month,  is  not  in  a  posi- 
tion to  urge  unjust  discrimination  on  account  of  a  lO-cent  toll  charge 
on  messages  to  a  near-by  city,  when  the  towns  paying  higher  local 
rates  are  given  limited  free  service  thereto,  since  the  conditions  are  not 
fairly  comparable.  Alhambra  v.  Pacific  Teleph.  &  Teleg.  Co.  (Cal.) 
931. 

IV.  Service, 

30.  A  water  utility  should  dispose  of  its  water  under  equitable  rules 
with  reference  to  priority  of  application  and  in  such  amounts  only  as 
are  actually  needed  at  the  time.     Re  Murray  (Cal.)  521. 
P.U.R.1917C. 
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DISTRIBITTIlf G  COMPANT. 

Company  furnishing  water  to  distributing  company  as  public  util- 
ity, see  PuBUO  Utiutiss,  3. 

DiaTRIBITTIOlf. 

Supplying  energy  to  single  industry  as  "distribution,"  see  SEsnoB, 
37. 

DIVIDEXDS. 

Surplus,  when  not  available  for  dividends,  see  Scoubitt  Issubs,  ,2. 

DIVISION  OF  TEBBITOBT. 

Between  telephone  exchanges,  see  Service,  58. 

DOMESTIC  CORPORATION. 

Purchase  by  foreign  utility  of  capital  stock  from  a  domestic  utility, 

see  Consolidation,  Meboeb,  and  Sale,  4. 
Objection  to  purchase  by  foreign  utility  of  stock  of  domestic  utility, 

see  Consolidation,  Mebgeb,  and  Sale,  7-9. 

DRILLING. 

Cost  of  drilling  natural  gas  wells  as  operating  expense  or  capital 
charge,  see  Retubn,  9. 

DUE  PROCESS  OF  LAW. 

See  CoNSTiTimoNAL  Law,  3-8. 

DUPLICATION  OF  FACILITIES. 

See  Monopoly  and  Competition,  3-11. 

DUTIES. 

Of  Commission,  see  CoiocissiONS. 

EARLY  LOSSES. 

As  measure  of  going  vlilue,  see  Valuation,  56-63. 

EARNINGS. 

Generally,  see  Return. 

Issuance  of  scrip  dividends  against,  see  Secubttt  Issues,  9. 
Capitalization  of,  as  measure  of  value,  see  Valuation,  6. 
Capitalization  of  property  paid  for  out  of  earnings,  see  Valida- 
tion, 42. 

EFFICIENCY. 

Allowance  for,  in  return,  see  Return,  11. 

Consideration  of  efficiency  of  plant  in  estimating  depreciation,  see 
Valuation,  16. 
P.U.R.1917C.  73 
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ZXECTBICITT. 

I.  Jurisdiction,  powers,  and  duties  of  Commissions,  1,  2, 
II.  Constrtu;tion  and  equipment,  3* 

"HouFB  use"  method  of  cost  analysis  in  fixing  rates  for  different  classes 
of  electric  consumers,  see  Apportionment,  1. 

Necessity  of  securing  certificate  of  convenience  for  company  formed  by 
a  merger  prior  to  effective  date  of  Public  Service  Act,  see  Cebtifi- 
CATE  OF  Convenience  and  Necessity,  2. 

Depreciation  of  electric  utility,  see  Depreciation,  3-5. 

Discrimination  in  rates,  see  Discrimination,  22,  23. 

Admission  of  competition  in  occupied  territory,  see  Monopoly  and  Com- 
petition, 3-8. 

Amount  of  discount  for  prompt  payment  of  electric  bills,  see  Pay- 
ment, 3. 

Operation  of  electric  plant  without  municipal  franchise,  see  Pubuc 
Utilities,  2. 

Manufacturing  company  selling  surplus  electric  current  as  public  util- 
ity, see  Public  Utilities,  7,  8. 

Rates  based  on  sliding  scale  for,  see  Rates,  16. 

Rates  for,  see  Rates  generally  and  particularly  32-38. 

Reasonableness  of  return  of  electric  company,  see  Retitrn,  18-21. 

Right  of  tenants  in  apartment  houses,  upon  discontinuance  of  electric 
service  to  building,  see  Service,  23. 

Discontinuance  without  notice  of  service  to,  during  vacation  period,  sec 
Service,  26,  27. 

Transformers  in  moving  picture  theaters  to  change  alternating  to  direct 
current,  see  Service,  34. 

Service  by  electric  company,  see  Service,  36-44. 

Supplying  energy  to  single  industry  as  "distribution,"  see  Service,  37. 

Allowance  for  working  capital  of  electric  plant,  see  Valuation,  48. 

i.  Jurisdiction,  pouters,  and  duties  of  Comm^issions, 

1.  The  Vermont  Commission  can  require  an  electric  company  to 
move  high-tension  poles  erected  in  dangerous  projEimity  to  telegraph 
poles,  under  Acts  of  1908,  No.  116,  §  0,  giving  the  Commission  juris- 
diction in  all  matters  respecting  the  "manner  of  operating  and  con- 
ducting any  business  subject  to  supervision  under  this  act,  so  as  to  be 
reasonable  and  expedient,  and  to  promote  the  safety,  convenience,  and 
accommodation  of  the  public,"  and  respecting  the  ''sufficiency  and 
maintenance  of  proper  systems,  plants,  conduits,  appliances,  wires, 
and  exchanges.  ..."  Western  U.  Teleg.  Co.  v.  Burlington  Traction 
Co.  (Vt.)   320. 

2.  There  is  no  imreasonable  exercise  of  power  by  a  Commission 
requiring  an  electric  company  which  has  erected  high-tension  poles  close 
to  telegraph  poles,  to  move  its  poles  to  a  minimum  distance  of  30  feet 
from  the  others,  or  to  cease  using  the  line,  the  separation  being  the 
most  reasonable  and  feasible  manner  of  eliminating  the  danger.  West- 
em  U.  Teleg.  Co.  v.  Burlington  Traction  Co.  (Vt.)  320. 
P.U.R.1917C. 
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KLECTRICITY— oontiwued. 

II.  Contftruction  and  equitmient. 

Electric  transmission  line  required  to  be  constructed  so  as  not  to 
interfere  with  existing  telephone  lines,  see  Cebtificate  or  Conven- 
ience AND  Necessity,  3. 

Order  requiring  removal  of  high-tension  electric  poles  to  eliminate  in- 
terference with  telegraph  lines  as  denial  of  d«e  process,  see  Con- 
stitutional Law,  3. 

Standards  for  installation  of  electric  equipment  in  buildings  of  gas  and 
steam  companies,  see  Gas,  1. 

Standards  in  New  York  for  electric  equipment  in  buildings  of  gaB 
and  steam  companies,  p.  262. 

Rules  of  Connecticut  Commission  governing  construction  and  main- 
tenance of  electric  wires  on  wood  poles  used  jointly,  p.  938. 

3.  In  granting  a  certificate  of  convenience  for  the  construction  of 
a  high- voltage  transmission  line  along  a  highway  already  occupied  by 
a  telephone  line,  the  Missouri  Commission  refused  to  make  it  a  condi- 
tion that  the  electric  company  pay  to  the  telephone  company  the  cost 
of  changing  grounded  lines  to  metallic,  and  of  retransposing  metallic 
lines  in  order  to  overcome  inductive  interference,  where  it  appeared  that 
the  grounded  lines  were  already  inadequate  and  the  extent  of  the  inter- 
ference with  the  metallic  lines  was  almost  wholly  conjecturaL  Re 
Caruthersville  &  K.  Electric  Light  &  P.  Co.  (Mo.)   1012. 

ELECTRIC  RAII.WAT8. 

See  also  Interukban  Railways;  Street  Railways. 

Electric  railroad  as  ^'street  railroad'*  or  **railroad"  within  meaning 

of  California  statute  relative  to  street  railway  fares  in  a  city, 

see  Rates,  57. 

EUBVATED  RAII.WAT8. 

One-man  cars  with  proper  safety  devices,  see  Shbvice,  57. 

ELEVATORS. 

Safety  devices  on,  see  Sebvioe,  44« 

KMKIJGEWCY. 

Increased  operating  expenses  as  "emergency"  under  Wisconsin  stat- 
ute, authorizing  Commission  to  suspend  railroad  rates,  see 
Rates,  6. 

Allowance  for  property  used  only  in  an  emergency,  see  Valuation, 
41. 

EMINENT  DOBfAIN. 

Requiring  physical  connection  between  competing  telephones  as  exer- 
cise of  power  of  eminent  domain,  see  Constitutional  Law,  7, 
8. 

Jurisdiction  of  Commission  to  require  railroad  to  exercise  power  of, 
see  Service,  7.    . 
P.U.R.1917C. 
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EMI>rEXT  DOMAlS-'Continued. 

1.  Where  a  sidetrack  becomea  a  part  of  the  trackage  of  a  railroad 
to  be  operated  as  a  part  of  its  railway  system,  the  taking  of  property 
therefor  is  a  taking  for  a  public  purpose.  Ochs  Brick  &  Tile  Co.  v. 
Chicago  &  N.  W.  R.  Co.  (Minn.)  235. 

EMPLOYEES. 

Jurisdiction  o^  Commission  over  amount  of  wages  paid  employees, 
see  Commissions,  3. 

Lower  steamship  rates  to  navy-yard  employees  as  unlawful  discrim- 
ination, see  DiSCBIMINATIOIf,  14. 

SHGIKEERIlfG. 

Allowance  for,  as  valuation  proceeding,  see  Valuation,  17. 

ENGIHEERfl. 

Excessive  operating  expenses  as  chargeable  to  stookholdert  and  not 
to  rate  payers,  see  Rbtosn,  2. 

EQUAL  PBOTECTtOK  OF  LAW. 

See  CoNSTTTunoNAL  Law,  8-8. 

EQULPMEHT. 

See  CoNSTBUcnoN  and  Equipment. 

EQUIPMENT  TRUST  CERTIFICATES. 

Issuance  of,  see  Sbcubitt  Issues,  1,  5,  6. 

ESTIMATES. 

Weight  to  be  attached  to,  see  Valuation,  2. 

EVIDEHCE. 

/.  in  general,  1, 
II,  Freeumptians  and  burden  of  proof ,  2,  3. 

/.  In  general. 

Validity  of  order  which  is  broader  than  the  issues  raised  by  the  pleading 

and  evidence^  see  Obdebs,  1. 
Findings  of  Commission  presumed  to  be  sustained  by  evidence,  see  Ob- 
s,  2. 


1.  A  railroad  company  does  not  make  a  prima  facie  showing  of  the 
reasonableness  of  suspended  rates,  merely  because  an  exhibit,  offered  to 
prove  that  the  rates  are  justified  by  the  cost  of  the  service,  is  not  as- 
sailed by  protestanU.    Re  Denver  &  S.  L.  R.  Co.  (Colo.)  195. 

//.  Presumptions  and  burden  of  proof. 

Presumption  that  purchaser  of  mileage  book  rides  oftener  than  other 

passengers,  see  Discbimination,  12. 
P.U.R.1917C. 
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EVIDENCE—con^ffMied. 

Burden  of  justifying  proposed  increase  in  rates,  see  Rates,  7,  8. 

As  to  reasonableness  of  rules  of  public  utilities,  see  Sebvicb,  1. 

2.  The  burden  is  not  upon  protestants,  at  whose  instance  suspen- 
sions of  railroad  rates  is  ordered,  to  show  satisfactory  reasons  why  the 
suspended  rates  are  unreasonable.  Re  Denver  &  S.  L.  R.  Go.  (Colo.) 
195. 

3.  Under  a  statute  placing  the  burden  of  proof  of  showing  the  un- 
lawfulness or  unreasonableness  of  a  Commission  order  upon  the  com- 
plainant (Mich.  Pub.  Acts  1013,  No.  206,  §  18),  a  complainant  must 
show  affirmatively  that  a  physical  connection  ordered  by  the  Commis- 
sion will  inflict  upon  it  an  undue  loss  and  one  that  cannot  be  prevented 
by  the  adjustment  of  rates.  Michigan  State  Teleph.  Co.  ▼.  Michigan  R. 
Conunission  (Mich.)  355. 

EXCESS  CHARGES. 

For  baggage,  see  RA-ras,  44-48. 

EXCESSIVE  CHARGES. 

Refund  of,  see  Reparation. 

EXCHANGES. 

Division  of  territory  between  telephone  excbangefl,  see  Sbtvioie^  58. 

EXPENSES. 

See  Costs  and  Expenses. 

EXPRESS  COMPANIES. 

Injunction  against  express  rates  higher  than  those  authorized  by 

state  Commission,  see  Interstate  Commerce,  2. 
Rates  of  express  company,  see  Rates,  39. 
Establishment  of  express  station  to  facilitate  shipments  of  beer 

into  prohibition  states,  see  Service,  4. 
Serrice  by  express  company,  see  Service,  45. 

EXTENSION  OP  SERVICE. 

Extension  to  prevent  development  of  another  company,  see  Mo- 

NOPOLT  AND  COMPETITION,   1. 

Objection  against  petition  for,  see  Pleading,  2. 

Security  issues  for  extensions  paid  for  out  of  income,  see  Sbcubitt 

Issues,  11. 
Jurisdiction  of  Commission  over,  see  Service,  9,  10. 
Of  service,  see  Service,  9,  10,  14-20,  59. 
Capitalization  of  expenses  for,  see  Valuation,  30-3S. 

SEXTENSION  TELEPHONE  SERVICE. 

Rate  for  telephone  extension  service,  see  Rates,  68. 

EXTRAORDINART  EXPENSES. 

Allowance  for  damage  by  flood  to  be  accounted  for  under  heading 
''Extraordinary  Expense,"  see  Return,  5. 
P.U.R.1917C. 
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FACTS. 

Application  to  Commission  to  fix  amount  of  reparation  as  condi- 
tion precedent  to  action  in  courts  where  right  is  dependent  up- 
on law  and  not  on  fact,  see  Repa&ation,  2. 

FAIR  VALUE. 

See  Valuation. 

FAMILIES. 

Minimum  charge  for  each  building  or  portion  th^eof  occupied  by 
separate  family,  see  Ratks,  23. 

FARES.. 

See  Rates. 

FARM  LAHDS. 

Power  of  New  York  Commission  to  require  railroads  to  enlarge 
culvert  to  prevent  flooding  of  adjacent  farm  lands,  see  Com-   *- 
MISSIONS,  10. 

FEDERAL  OOTTRTS. 

Rates  established  imder  injunction  order  as  basis  for  computing 
reparation  of  overcharges,  see  Repabatioii,  5. 

FEES  AHD  COMMISSIONS. 

Charge  for  turning  on  water  turned  off  at  consumer's  request,  see 
Service,  .35. 

FIKAKOIAL  LOSSES. 

Capitalization  of,  see  Valuation,  27. 

FINANCING. 

Surplus,  when  not  available  for  dividends,  see  Secubitt  Issues,  2. 

FINDINGS. 

Findings  of  Commission  presumed  to  be  sustained  by  eyidence,  see 
Oboebs,  2. 

FINES  AND  PENALTIES. 

Authorizing  Commission  to  provide  penalties  for  enforcement  of 
rule  as  delegation  of  legislative  powers,  see  Constitutional 
Law,  16. 

FIRE  ALARMS. 

Rules  of  Connecticut  Commission  governing  construction  and 
maintenance  of,  on  wood  poles  carrying  electric  wires  of  two  or  more 
parties,  p.  943. 

FIRE  PROTECTION. 

Basis  of  apportioning  cost  of  public  fire  protection  between  differ- 
ent towns  served  by  a  water  utility,  see  Appobtionment,  11. 
P.U.R.1917C. 
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FIRE  PROTECTION— con/»»iied. 

Free  water  for  Are  protection  as  unlawful  discrimination,  see  Dis- 
crimination, 15. 
Water  rates  for,  see  Rates,  71-73. 
Rates  for  private  fire  protection,  see  Rates,  73. 
Water  service  for,  see  Service,  67. 

ITXTUBE8. 

Natural  gas  company  upon  abandoning  service  to  refund  to  con- 
sumers money  expended  in  procuring  fixtures,  etc.,  see  Serv- 
ice, 21. 

Investment  in  adding  machine  as  capital  charge,  see  Valuation, 
34. 

IXAT  RATES. 

Flat  or  metered  rates,  see  Rates,  17-20. 

Probable  consumption  of  flat- rate  consumer  based  on  comparison, 

see  Rates,  27. 
For  telephone  service,  see  Rates,  62,  63. 

FLOODIKG  I«A]fD. 

Power  of  New  York  Commission  to  require  railroads  to  enlarge  cul- 
vert to  prevent  flooding  of  adjacent  farm  lands,  see  Cohmis- 
SIONS,  10. 

IXOOD8. 

Amortization  of  expenses  caused  by  damage  by  flood,  see  Return, 
5. 

rOREIGN  OOBPaRATiaK. 

Purchase  by  foreign  utility  of  capital  stock  from  a  domestic  utili- 
ty, see  Consolidation,  Merger,  and  Sale,  4. 

Objection  to  purchase  by  foreign  utility  of  stock  of  domestic  util- 
ity, see  Consolidation,  Merger,  and  Sale,  7-9. 
\ 

FRANCHISES. 

Permission  to  exercise  municipal  franchise  assuming  to  regulate 
service  not  a  waiver  of  Commission  power  of  regulation,  see 
Certificate  of  Convenience  and  Necessity,  4. 

Policy  of  Commissions  relative  to  granting  release  from  franchise 
obligations,  see  Commissions,  5,  6. 

Authority  to  sell  water  system  and  issue  stock  in  payment  upon 
condition  of  vendor  securing  satisfactory  franchise,  see  Con- 
solidation, Merger,  and  Sale,  5. 

Power  of  Commission  to  relieve  street  railways  from  municipal 
franchise  requiring  operation  during  winter,  see  Constitu- 
tional Law,  12. 

Free  service  as  compensation  for  franchise,  as  unlawful  discrim- 
ination under  Illinois  statute,  see  Discrimination,  8. 

Operation  without  municipal  franchise,  see  Public  UTn.rnE8,  2. 
P.U.R.1917C. 
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FRANCHISES — continued. 

Nefw  schedule  to  have  CoiiiiniBsi<Mi  approval  although  fixed  by  fran- 
chise, see  Rates,  9. 
Effect  of  illegal  franchise  on  power  of  Commission  to  fix  rates,  see 

Rates,  10. 
Franchise  fixing  maximum  rote  as  not  preventing  the  basing  of 

rates  on  sliding  scale,  see  Raixs,  15. 
•  Municipal  acquisition  of  plant  to  be  effected  by  taxation  or  city 

bonds  and  not  by  fund  created  by  excessive  rates  prescribed  by 

municipal  franchisee,  see  Retubx,  10, 
Right  of  utility  to  extend  line  into  adjacent  municipality  in  which 

it  has  no  franchise,  see  Sebvice,  9. 
Extension  of  service  into  chartered  but  unoccupied  territory,  see 

Service,  10. 
Franchise  obligation  of  utility  to  extend  service,  see  Service,  16. 
Ascertainment  of  reproduction  cost  of,  see  Valuation,  12. 
Capitalization  of  expenses  of  securing,  see  Valuation,  28. 

FBEE  SERVICE. 

Free  service  as  unlawful  discrimination,  see  Discbiminatioit,  6-9. 
Free  water  to  cities  as  unlawful  discrimination,  «ee  DisciiXMiiVA- 

TION,  15,  16. 
Rates  fixed  by  ordinance  t.p  continue  pending  review  by  court,  see 

Rates,  4. 

fBEIGHT. 

Difference  between  main  line  and  branch  line  commodity  rate,  aa 

unlawful  discrimination,  see  Discrimination,  25. 
Regulation  of,  as  interference  with  interstate  commerce,  see  IN- 

mtSTATE    COMHERCB,    1-3. 

Generally,  see  Rates,  47^56. 

FBEIGHT  SERVICE. 

Basis  of  apportioning  book  cost  between  passenger  and  freight  serr- 
ice,  see  Apportionment,  3. 

KRONTAGE  CHARGE. 

For  water,  see  Rates,  69. 

FUUDS. 

See  Sinking  Fuhd. 

FURHITURE. 

Cost  of  office  furniture  as  operating  expense  or  capital  charge,  see 
Return,  8. 

FUTURE  RETTERMEirTS. 

See  Betterments. 
P.U.R.1917C. 
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OA8. 

Return  of  ^aa  utility,  see  Return,  22. 
Standards  of  gas  service,  see  Sebvicb,  46. 

Standards  in  New  York  for  electric  equipment  in  buildings  of  gas 
and  steam  companies,  p.  262. 

1.  The  New  York  Commission,  First  District,  established  stand- 
ards for  the  installation,  alteration,  or  repairing  of  electric  equipment 
for  light,  heat,  or  power  in  the  buildings  of  gas  or  steam  companies, 
effective  January  17,  1917.  Re  Standards  of  Mectric  Equipment  (N. 
Y.)  262. 

GENERATORS. 

Rules  governing  construction  of  electric  generators  In  buildings  of 
gas  and  steam  companies,  p.  264. 

GEORGIA. 

Commission  not  bound  by  discretion  of  directors  in  issuing  scrip 
dividend,  see  Secubitt  Issues,  7. 

GOING  CONCERN. 

Consideration  to  be  given  to  plant  as  going  concern,  see  Valua- 
tion, 64,  55. 

QOINO  VALUE. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  50-64. 

GRADE  CROSSINGS. 

See  Cbossinos. 

GROSS  REVENUE. 

Proportion  of  gross  revenues  for  public  fire  protection,  see  Rates, 
71. 

GROUNDING. 

Rules  governing  grounding  of  electric  equipment  in  buildings  of 
gas  and  steam  companies,  p.  263. 

GUARANTT. 

Power  of  utility  to  guarantee  the  bonds  of  another  company  as 
incident  to  its  right  to  make  traffic  arrangements  with  such 
company,  see  Intebcobpobate  Relations,  2. 

HAZARDS. 

See  Risks. 

HEADUGHTS. 

Rules  of  Illinois  Commission  relative  to  headlights  on  railroad  motor 
cars  and  grade  crossings,  see  Cbossinos,  1. 
P.U.R.1917C. 
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HEARING. 

Rule  of  Commission  providing  for  hearing  and  decision  as  invalid 
assumption  of  legislative  and  judicial  functions,  see  Commis- 
sions, 12. 

HEATINO. 

Standards  of  gas  service,  see  Sebvice,  46. 

HIGH-VOI^TAGE  WIRES. 

See  Wires  and  Cables. 

HIGHWAYS  AND  STREETS. 

Power  of  Commission  to  authorize  a  utility  to  remove  its  mains  from 
the  streets  upon  authorizing  abandonment  of  service,  ^ee  Com- 
missions, 9. 

Railroad  crossings  over  streets,  see  Crossings. 

Right  of  individual  to  question  right  of  utility  to  occupy  streets  of 
a  city,  see  Parties,  3. 

Distinction  between  power  of  municipal  authorities  to  contract  for 
electric  supply  and  to  authorize  occupancy  of  streets,  see  Rates, 
10. 

Right  of  utility  to  make  extension  of  service  without  consent  of 
Commission  where  public  highway  is  not  occupied,  see  Service, 
9. 

Franchise  obligation  of  utility  to  extend  service  through  all  streets 
and  alleys  of  the  town,  see  Service,  16. 

Separate  service  pipe  for  buildings  on,  see  Service,  28. 

Water  cranes  to  furnish  water  for  sprinkling,  see  Service,  67. 

Rules  of  the  Connecticut  Commission  governing  the  construction 
and  maintenance  of  electric  street  lamps  and  fixtures  on  wood  poles 
carrying  electric  wires  of  two  or  more  parties,  p.  938. 

HISTORICAI.  METHOD. 

Of  computing  going  value,  see  Valuation,  50. 

HOUDATS. 

Rates  for  storage  of  baggage  on,  see  Rates,  43. 

HOME  RUIiE. 

Jurisdiction  of  Colorado  Commission  over  utility  operating  with- 
in home  rule  city,  see  Commissions,  11. 

HOURS  OF  SERVICE. 

Of  electric  company,  see  Service,  38-40. 

HOURS  OF  USE. 

"Hours  use'*  method  of  cost  analysis  in  fixing  rates  for  different 

classes  of  electric  consumers,  see  Apportionment,  1. 
Electric  rate  to  give  consumers  benefit  from  increase  in  hours  of 
use,  see  Rates,  34. 
P.U.R.1017C. 
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HOUSES. 

Valuation  of  houses  not  useful  in  public  service,  see  Valuatioit,  30. 

HYDRANTS. 

Water  service  for  fire  hydrants,  see  Service,  67. 

HYDRAULIC  PLANT. 

Allowance  for  property  used  only  in  an  emergency,  see  Valuation, 
41. 

HYDROGEN  SULPHIDE. 

Test  for  trace  of,  in  gas,  p.  68. 

ICE. 

Different  rates  for  different  classes  of  consumers,  see  Discbdciha- 
TION,  5. 

ILLINOIS. 

Jurisdiction  of  Commission  to  compel  payment  of  municipal  taxes 
on  poles  occupying  city  streets,  see  Commissions,  7. 

Rules  of  Illinois  Commission  for  operation  of  railroad  motor  cars 
at  grade  crossings,  see  Crossings,  1. 

Free  service  as  compensation  for  franchise,  as  unlawful  discrim- 
ination under  Illinois  statute,  see  Discbimi nation,  8. 

Qeneral  order  permitting  reparation  for  misrouting  shipments,  iee 
Reparation,  4. 

ILLUMINATION. 

Standards  of  gas  service,  see  Service,  40. 

IMPAIRMENT  OF  CONTRACTS. 

See  Constitutional  Law,  9-13. 

IMPROVEMENTS. 

See  Betterments. 

INCOME. 

See  generally  Return. 

Security  issues  against  expenditures  out  of,  see  I^CfUBiTT  IssuBfl^ 
10. 

INCREASE  IN  RATES. 

Burden  of  justifying,  see  Rates,  7,  8. 

Necessity  of  Commission  approval  for  increase  in  rates,  see  Rates, 
9. 

INDIANA. 

Jurisdiction  of  Commission  over  construction  of  telephone  lines 
outside  of  corporate  limits  of  city  or  town,  see  Commissions,  1* 
Jurisdiction  of  Commission  to  require  bulletin  boards  at  railroad 
stations  without  telegraph  office,  see  Service,  5. 
P.U.R.1917C. 
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nmvoTioK. 

Rubs  of  Connecticut  Commission  governing  construction  of  elec- 
tric wires  to  prevent  induction  and  leakage,  p.  953. 

ZMDITSTRIES. 

Railroad  owned  by  industry  as  carrier  entitled  to  joint  rate,  see 
Public  Utilitibs,  6. 

jjuuhctiok. 

Power  of  New  York  Commission  to  compel  enlargement  of  railroad 
culvert  to  prevent  flooding  of  farm  lands,  see  Commissions,  10. 

Injunction  against  express  rates  higher  than  those  authorized  by 
state  Commission,  see  Interstate  Commerce,  2. 

Rates  established  under  injunction  order  as  basis  for  computing 
reparation  of  overcharges,  see  Retaration,  5. 

1.  The  district  court  has  power  to  grant  a  temporary  injunction 
to  suspend  an  order  of  the  Board  of  Railroad  Commissioners  regulating 
train  service  pending  final  determination  of  an  action  to  review  such 
order  by  virtue  of  a  statute  (Mont.  I^ws  1907,  chap.  37;  Rev.  Codes, 
§§  4363-4399)  conferring  upon  the  court  general  jurisdiction  to  review 
orders  of  the  Board,  provided  "that,  until  the  final  decision  in  any 
such  action,  the  classification,  rate,  regulation,  or  order  of  the  Board 
affecting  rates  or  charges  shall  be  deemed  to  be  final  and  conclusive; 
and  provided,  further,  that  in  any  action,  hearing,  or  proceeding  in  any 
court,  the  classification,  rate,  toll,  charges,  regulations,  and  orders 
made,  fixed,  and  established  by  said  Board  shall  prima  facie  be  deemed 
to  be  just,  reasonable,  and  proper,"  since  the  proviso  as  to  the  con- 
clusiveness of  the  Board's  order  until  final  judgment  refers  to  rates 
only.    State  ex  rel.  Bd.  of  Railroad  Comrs.  v.  District  Ct.  (Mont.)  884. 

ZHJURT. 

Liability  for  injury  to  meters  through  negligence,  see  Service,  31. 

nrspECTioN. 

Rules  of  Connecticut  Commission  relative  to  inspection  of  wood 
poles  carrying  electric  wires  of  two  or  more  parties,  p.  942. 

nrsuiuLKCE. 

Allowance  of  insurance  during  construction  as  an  overhead,  see 
Valuation,  17. 

UTTAirOIBIJB  PROPERTY. 

Allowance  for  cost  of  reproducing  superseded  or  obsolete  property, 
see  Valuation,  49. 

IHTEROORPORATE  RELATIONS. 

1.  Authorization  from  California  Commission  is  not  necessary  for 
the  purchase  by  a  parent  company  of  the  bonds  of  its  subsidiaries.  Re 
San  Jose  R.  Co.  (Cal.)  930. 

2.  Under  the  laws  of  Michigan  a  utility  company  having  the  right 
P.U.R.1917C. 
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INTERCORPORATE  RELATIONS— conrtiwi^ 

to  make  traffic  arrangements  with  another  company  may,  as  a  part  of 
that  right,  and  as  incident  thereto,  enter  into  an  agreement  to  guarantee 
the  latter's  bonda.    Re  New  York  C.  R.  Co.  (Mich.)  8. 

IHTEBE8T. 

On  borrowed  money  as  part  of  net  return  or  of  operating  expenses, 
see  Retubn,  6,  7. 

INTEREST  DURING  CONSTRUCTION. 

Allowance  for,  as  an  overhead  expense,  see  Valuation,  17,  19,  20. 

INTERSTATE  COmCERCEb 

Fact  that  rule  is  broad  enough  to  apply  to  interstate  commerce  as 
affecting  its  validity  with  reference  to  intrastate  commerce,  see 
Constitutional  Law,  17. 

Extending  free  time  of  baggage  storage  to  intrastate  commercial 
travelers,  as  unlawful  discrimination,  see  Discbimination,  20. 

Power  of  Nevada  Commission  to  reduce  intrastate  rates  affecting 
business  of  interstate  shipper,  see  Rates,  12. 

Establishment  of  express  station  to  facilitate  shipments  of  beer  in- 
to prohibition  states,  see  Sebvice,  4. 

1.  A  separate  local  freight  rate  for  coal  shipped  from  Galewood,  a 
station  inside  of  Chicago,  to  Morton  Grove,  Illinois,  a  distance  of  about 
12  miles,  over  a  route  wholly  within  that  state,  is  not  so  related  to 
through  freight  rates  to  Galewood  from  coal-producing  districts  inside 
or  outside  the  state  as  to  exclude  regulation  by  the  Illinois  Public  Utili- 
ties Commission,  Congress  not  having  exerted  its  paramount  constitu- 
tional power,  where  there  may  be  a  blending  of  interstate  and  intrastate 
operation  if  interstate  carriers,  to  limit  the  authority  of  the  state,  and 
there  being  nothing  to  show  that  the  order  of  the  state  Commission  gives 
commercial  advantages  to  shippers  and  producers  of  coal  in  Illinois  over 
shippers  and  producers  outside  the  state.  Chicago,  M.  &  St.  P.  R.  Co. 
V.  State  Public  Utilities  Commission  (U.  S.)  315. 

2.  A  state  court  has  jurisdiction  to  enjoin  the  putting*  into  effect 
of  a  schedule  of  express  rates  higher  than  those  authorized  by  the  state 
Commission,  although  such  schedule  was  made  to  conform  with  the  in- 
terstate rates  for  the  purpose  of  eliminating  discriminatioii  against  a 
city  without  the  state  in  compliance  with  an  order  of  the  Interstate 
Commerce  Commission.  State  ex  rel.  Caldwell  v.  American  Exp.  Co. 
(S.  D.)  471. 

3.  It  cannot  be  assumed  that  a  state  legislature  and  Conmiission 
intended  demurrage  rules  to  apply  to  both  intfastate  and  interstate 
commerce  because  of  the  fact  that  at  the  time  they  were  adopted  courts 
of  last  resort  of  certain  other  states  had  held  it  was  within  the  power 
of  the  states  to  make  such  rules  applicable  to  both  kinds  of  commerce, 
especially  where  so  to  construe  the  law  applicable  thereto  would  render 
it  unconstitutional.  State  ex  rel.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Public 
Service  Commission  (Wash.)  631. 

P.U.R.1917C. 
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INTERSTATE  COMMERCE  COMMISSIOK. 

Requiring  carriers  to  give  Commission  notice  of  proposed  advance  in 
rates  as  interfering  with  right  of  Interstate  Commerce  Commis- 
sion to  regulate  rates,  see  Constitutional  Law,  18. 

Construction  of  order  requiring  carrier  to  cease  charging  certain 
rates  without  designating  territory  affected,  see  Obdees,  3. 

1.  The  Interstate  Commerce  Commission  has  no  power  to  regelate 
intrastate  rates  for  the  purpose  of  eliminating  discrimination  resulting 
from  inequalities  between  intrautate  rales  and  interstate  rates.  State 
ex  rel.  Caldwell  v.  American  Kxp.  Co.  (S.  D.)  471. 

INTERURRAN  RAILWAYS. 

Necessity  of  apportioning  earnings  and  expenses  of  interurban  rail- 
way between  different  linos,  see  Appoktionment,  2. 
Automobile  competition,  see  Monopoly  and  Competition,  10,  11. 
Street  railway  fare  on  territory  annexed  to  city,  see  Rates,  59,  60. 
Service  on,  see  Service,  47. 

Rules  of  Connecticut  Commission  governing  construction  and  main- 
tenance of  wires  of  electric  railways  on  wood  poles  carrying  electric 
wires  of  two  or  more  parties,  p.  938. 

INTRASTATE  TRAFFIC. 

Extending  free  time  of  baggage  storage  to  intrastate  commercial 
travelers,  as  unlawful  discrimination,  see  Discrimination,  20. 

INVENTORY. 

Expense  of  making,  as  an  operating  expense,  see  Return,  4. 

nrVESTIOATION. 

Capitalization  of  rate  investigation  expenses,  see  Valuation,  29. 

INVESTMENT. 

Cost  of  office  furniture  as  operating  expense  or  capital  charge,  see 

Return,  8. 
Cost  of  drilling  natural  gas  wells  as  operating  expense  or  capital 

charge,  see  Return,  9. 

IRRIGATION. 

See  also  Water. 

Service  not  to  be  limited  to  stockholders,  see  Service,  2. 

Persons  exchanging  irrigation  rights  for  stock  in  company  to  have 

contract  other  than  stock  certificate,  see  Service,  50. 
Water  utility  to  give  existing  consumers  preference  in  purchase  of 

surplus  water  for  irrigation  purposes,  see  Service,  65. 
Persons  exchanging  irrigation  rights  for  stock  in  company  to  have 

contract  other  than  stock  certificates,  see  Service,  50. 

ISSUES. 

Validity  of  order  which  is  broader  than  the  issues  raised  by  the 
pleading  and  evidence,  see  Orders,  1. 
P.U.R.1917C. 
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JOIKT  RATES. 

Railroad  owned  by  industry  as  carrier  entitled  to  joint  rate,  see 
PUBLIO  UTiLinis,  6. 

JOINT  USE. 

Rules  of  Connecticut  Commission  governing  joint  use  of  wood  poles 
for  electric  wires  of  two  or  more  parties,  p.  938. 

JUDICIAL  QUESTION. 

Rule  of  Commission  providing  for  hearing  and  decision  as  invalid 
assumption  of  legislative  and  judicial  functions,  see  Goincis- 
SIONS,  12. 

Power  of  Commission  relative  to,  see  Coic missions,  S-10. 

JURISDICTION. 

Of  courts,  on  appeal,  see  Appeal  and  Review. 
Of  Commission,  see  Commissions. 

I.AMPS. 

Minimum  electric  charge  per  lamp,  see  Rates,  34. 

LAND. 

Valuation  of,  see  Valuation,  43. 

LARGE  CONSUMER. 

Variation  in  cost  of  service  to  large  consumer  and  small  consumer, 
see  Rates,  3. 

LAW. 

Application  to  Commission  to  fix  amount  of  reparation  as  condi- 
tion precedent  to  action  in  courts  where  right  is  dependent 
upon  law  and  not  on  fact,  see  Reparation,  2. 

LEAKAGE. 

Rules  of  Connecticut  Commission  governing  construction  of  elec- 
tric wires  to  prevent  induction  and  leakage,  p.  953. 

LEGAL  EXPENSES. 

Allowance  for,  as  overhead,  see  Valuation,  17. 

LEGISLATIVE  COMMITTEE. 

Agreement  between  railroad  and  legislative  committee  fixing  rates 
as  affecting  power  of  Commission  to  increase  rates,  see  Consti- 
tutional Law,  10. 

LEGISLATURE. 

Rule  of  Commission  providing  for  l^earing  and  decision  as  invalid 
assumption  of  legislative  and  judicial  functions,  see  Comas- 
SIONS,  12. 
P.U.R.1917C. 
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UGHTIHO. 

Lower  rates  for  electricity  for  power  than  for  lighting  as  unlawful 
discrimination,  see  Discbimination,  22. 

LIGHTNING  ARRESTERS. 

Rules  governing  construction  of  lightning  arresters  in  buildings  of 
gas  and  steam  companies,  p.  268. 

Rules  of  Connecticut  Commission  governing  construction  and  main- 
tenance of,  on  wood  poles  used  jointly,  p.  950. 

lUMITED  SERVICE. 

For  electricity,  see  Service,  38-40. 

IiOCAUTIES. 

Discrimination  in  rates  between  different  localities,  see  Discbimi- 
NATION,  10,  H. 

Toll  charge  for  interexchange  aerfice  for  localities  enjoying  low 
telephone  rate  when  towns  paying  higher  rates  are  given  lim- 
ited free  service  as  unlawful  discrimination,  see  Disceumina- 
TION,  29. 

Comparison  of  rates  in  different  localities,  see  Rates,  26,  31. 

Comparison  of  water  rates  in  one  locality  with  those  in  another, 
see  Rates,  70. 

I.OCAI.  UNES. 

Physical  connection  between  toll  lines  and  local  lines,  see  Service, 
62. 

XX>CATION. 

Capitalization  of  saving  over  steam  not  true  value  of  water  rights 
as  consumers  should  have  advantage  of  favorable  location,  see 
Valuation,  68. 

Rules  in  New  Jersey  as  to  location  of  water  meters,  p.  247. 

ZiONG  AND  SHORT  HAUK 

Power  of  California  Commission,  under  eonstituUoiial  provision, 
against  lower  rates  for  longer  haul,  see  Discbikination,  1,  2. 

Higher  rates  for  short  haul  than  for  longer  haul  bb  unlawful  dis- 
crimination, see  Discrimination,  26. 

Right  of  action  for  greater  charge  for  shorter  haul  in  violation 
of  California  statute  and  Constitution,  see  Reparation,  1. 

Rates  for,  see  Rates,  48. 

LONG  ESTABLISHED. 

Burden  of  justifying  increase  in  long-established  rates,  see  Rates, 
8  8. 

LONG-HOUR  CONSUMERS. 

Diminishing  consumption  charge  with  long-hour  use,  see  Rates,  3. 
P.U.R.1917C. 
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I.OSSES. 

Effect  of  return  as  a  whole  upon  requiring  sleeping  ear  service  on 

branch  line  at  a  loss,  see  Retubn,  15. 
Capitalization  of  financial  losses,  see  Valuation,  27. 
Early  losses  as  measure  of  going  value,  see  Valuation,  56-63. 
Allowance  for  losses  occurring  after  development  period  as  going 

value,  see  Valuation,  64. 

LUMBER. 

Rates  for  transportation  of,  see  Rates,  52. 

ICAIirS  AND  PIPBS. 

Rules  of  New  Jersey  Commission  as  to  service  conneotioiis  from 

main  to  curb,  see  Sesvics,  64. 
Consideration  of  pavement  over  mains  in  valuation  proceeding,  see 

Valuation,  22,  23. 

MANAGER. 

Excessive  operating  expenses  as  chargeable  to  stockholders  and  not 
to  rate  payers,  see  Return,  2. 

MANDAMUS. 

Power  of  New  York  Commission  to  compel  enlargement  of  railroad 
culverts  to  prevent  flooding  of  farm  lands,  see  Commissions, 
10. 

Commission  order  presumed  to  be  sustained  by  evidence  on  appli- 
cation for  mandamus  to  enforce  order,  see  Obdebs,  2. 

MANUFACTURERS. 

Manufacturing  company  selling  surplus  electric  current  as  publio 
utility,  see  Public  Utilities,  7,  8. 

MARKET  VALUE. 

Consideration  to  be  given  to  market  value  of  water  rights  in  valoft- 
tion  proceeding,  see  Valuation,  67. 

MASSACHUSETTS. 

Municipal  grants  to  street  railway  fixing  rates  as  affecting  power 
of  Conmiission  to  regulate,  see  Constitutional  Law,  11. 

MAXIMUM  CHARGE. 

Franchise  fixing  maximum  rates  as  not  preventing  the  basing  of 
rates  on  sliding  scale,  see  Rates,  15. 

MERGER. 

See  Consolidation,  Meboeb,  and  Saul 

METALLIC  CIRCUIT  STSTEM. 

Telephone  rates  for,  see  Rates,  64. 

P.U.R.1917C.  74 
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METER  RATES. 

Flat  or  metered  rates,  see  Rates,  17-20. 

METERS. 

Furnishing  meters  to  some  patrons  only  as  unlawful  discrimmation, 
see  Discrimination,  7. 

Varying  service  charges  proportionately  to  size  of,  see  Rates,  3. 

Discontinuance  of  metered  service  where  water  is  furnished  ad- 
joining lot  for  building  purposes,  see  Service,  25. 

Service  by  means  of,  see  Service,  28-38. 

Ownership  of,  see  Service,  29,  30. 

Liability  for  injury  to  meters  through  negligence,  see  Skryioe,  31. 

Deposit  for,  see  Service,  32,  33. 

New  Jersey  rules  as  to  service  by  water  utility,  see  Service,  64. 

Capitalization  of  costs  of,  see  Valuation,  33. 

Rules  in  New  Jersey  as  to  ownership,  location  and  testing  of  water 
meters,  p.  247. 

MICHIGAK. 

Power  of  utility  to  guarantee  the  bonds  of  another  company  as 
incident  to  its  right  to  make  traffic  arrangements  with  such 
company,  see  Intercorporate  Relations,  2. 

Jurisdiction  of  Commist^ion  over  security  issues,  see  Securttt  Is- 
sues, 3-6. 

Jurisdiction  of  Commission  over  physical  connection  of  telephones, 
see  Service,  12, 

khjbaoe. 

Power  of  New  York  Commission  to  fix  mileage-book  rate  on  rail- 
road, see  Rates,  13,  14. 

KUXAOE  BOOKS. 

Agreement  between  railroad  and  legislative  committee  fi.xing  rates 
for,  as  affecting  power  of  Commission  to  increase  rates,  see 
Constitutional  Law,  10. 

Presumption  that  purchaser  of  mileage  book  rides  oftener  than 
other  passengers,  see  Discrimination,  12. 

Rate  for,  on  railroad,  see  Rates,  40,  41. 

Return  of  railroad  from,  see  Return,  13. 

MINIMUM  CHARGE. 

Generally,  see  Rates,  23,  24. 

Sliding   scale   with    proper   minimum   charge   for   electricity,    aet 

Rates,  16. 
To  cover  readiness  to  serve,  see  Rates,  21,  22. 
For  electricity,  see  Rates,  34,  35. 
For  water,  see  Rates,  74,  75. 

MINNESOTA. 

Statute  as  to  physical  connection  of  telephones,  see  Serticb,  61. 
P.U.R.1917C. 
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MISROUTING. 

General  order  permitting  reparation  for  miarouting  shipments,  see 
Reparation,  4. 

MISSOURI. 

Power  of  Commission  to  require  high  power  electric  transmission 
lines  to  be  constructed  to  eliminate  interference  with  telephone 
lines,  see  Certificate  of  Convenience  and  Necessity,  3. 

Power  of  Missouri  Commission  to  require  railroads  to  erect  over" 
head  crossings  for  street  over  track,  see  Crossings,  3. 

Power  of  Commission  to  award  damages  for  discontinuance  of  serv- 
ice, see  Damages,  1. 

Right  to  classify  Service  and  rates  under  Missouri  statute,  see  Dis- 
crimination, 3. 

Manufacturing  company  selling  surplus  electric  current  as  public 
utility  under  Missouri  statute,  see  Public  Utilities,  7,  8. 

Proportion  of  bonds  to  stock  under  Missouri  statute,  see  Security 
Issues,  15. 

Jurisdiction  of  Missouri  Commission  to  require  railroad  to  furnish 
sleeping  car  service,  see  Service,  6. 

MONOPOLY  AND  COMPETITION. 

/.  In  general f  1,  2. 
II,  Admission  of  competition  in  occupied  territory ,  S-^lt, 
.a.  In  general,  3—5. 
b.  Service  and  rates  of  existing  campany,   6--9. 
^  c.  Competition  of  nu>tar  bus  tvith  street  railway,  10,  11, 

I,  In  general. 

Comparison  of  rates  between  competitive  and  noncompetitive   points, 

see  Rates,  30. 
Duty  as  to  extension  of  utility  having  monopoly,  see  Service,  17. 

1.  Permission  should  not  be  granted  a  public  utility  to  make  ex- 
tensions in  such  a  way  as  to  prevent  another  corporation  from  making 
any  further  developments  in  territory  naturally  tributary  to  it.  Re 
Colliers  Light,  H.  &  P.  Co.  (N.  Y.)  889. 

2.  An  application  for  a  certificate  of  convenience  in  which  author- 
ity is  sought  merely  to  utilize  certain  water  powers  and  to  sell  or  lease 
the  products  of  such  power,  without  specifying  the  localities  within 
which  the  company  is  to  render  service,  or  asking  for  the  construction 
of  distributing  or  transportation  lines,  will  not  be  denied  merely  be- 
cause the  territory  within  which  the  proposed  plant  will  be  located  is 
already  adequately  served  at  reasonable  rates,  since  it  is  not  the  intent 
of  the  Public  Utilities  Commission  Law  to  limit  the  development  of 
the  natural  resources  of  the  state,  but  only  to  limit  the  utilization  of 
public  utility  service  in  such  a  manner  as  to  avoid  the  evils  which  may 
arise  through  competition.  Re  Montgomery  Hydroelectric  Co.  (111.) 
224. 

P.U.R.1917C. 
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II.  Admission  of  competition  in  occupied  terriiory. 

a.  In  general. 

3.  An  electric  company  serving  only  part  of  a  city  because  of  the 
failure  of  the  municipal  authorities  to  assent  to  the  use  of  the  streets 
in  the  remaining  part  will  not,  upon  obtaining  such  assent,  be  denied 
the  right  to  serve  the  remaining  part  merely  because  another  company 
is  rendering  service  therein,  where  the  first  company  was  actively 
engaged  in  business  before  the  passage  of  the  Public  Service  Company 
Law,  and,  relying  upon  its  charter  right  to  serve  the  entire  city,  has 
made  large  expenditures,  the  value  of  which  will  be  impaired  if  au- 
thority be  denied.     Re  Wilkes-Barre  Light  Co.   (Pa.)  906. 

4.  An  electric  utility  which  has  constructed  its  lines  of  a  poten- 
tiality considerably  in  excess  of  those  usually  adopted  for  the  economical 
distribution  of  energy,  solely  for  the  purpose  of  serving  large  and 
profitable  consumers,  with  no  facilities  for  caring  for  small  and  less 
profitable  patrons,  will  receive  little  consideration  from  the  California 
Commission  on  an  application  for  a  certificate  of  convenience  and 
necessity  for  an  extension  into  territory  served  by  another  having  facili- 
ties for  both  classes  of  consumers.  Pacific  Gas  &  E.  Co.  v.  Great 
Western  Power  Co.  (Cal.)  820. 

6.  An  electric  company  will  not  be  prevented  from  extending  its 
line  to  supplant  another  company  in  serving  a  plant,  although  it  has 
neither  a  certificate  of  convenience  and  necessity  under  §  50  of  the 
California  Public  Utilities  Act,  nor  a  franchise  for  the  extension,  where 
the  territory  has  been  generally  served  by  both  companies  prior  to  the 
enactment  of  the  statute,  and  where  the  ext^sion  will  occupy  a  pri- 
vate right  of  way,  since  neither  a  certificate  nor  a  franchise  is  required. 
Pacific  Gas  &  E.  Co.  v.  Great  Western  Power  Co.  (Cal.)  820. 

h.  Service  and  rates  of  exisUng  company. 

6.  A  utility  desiring  protection  against  invasion  of  its  territory 
must  demonstrate  not  only  its  ability  to  serve,  but  also  that  it  has 
undertaken  and  held-  itself  out  to  serve  the  particular  class  of  service 
for  which  it  desires  protection.  Coast  Counties  Gas  &  £.  Co.  v.  Sierra 
&  S.  F.  Power  Co.  (Cal.)  709. 

7.  An  electric  utility  having  ample  transmission  capacity  should 
be  permitted  to  serve  a  large  industry  which  it  helped  to  create  in 
adjoining  occupied  territory,  by  agreeing  to  supply  electricity  that 
would  enable  the  industrr*  to  compete  with  other  plants  of  similar 
character,  where  the  existing  utility  furnished  no  encouragement  for 
the  establishment  of  the  industry,  and  had  neither  transmission  ca- 
pacity nor  facilities  for  supplying  a  load  of  such  magnitude,  and  had 
previously  made  no  attempt  to  secure  the  business,  nor  established  rates 
covering  that  class  of  service^  though  it  could  purchase  necessary  cur- 
rent from  a  third  company.  Coast  Counties  Gas  &  E.  Co.  v.  Sierra  & 
S.  F.  Power  Co.  (Cal.)  709. 

8.  Invasion  of  occupied  territory  to  serve  a  single  large  consumer 
P.U.R.1917C. 
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is  preferable  to  the  duplication  or  enlargement  by  the  existing  utility  * 
of  its  own  lines  to  serve  such  consumer,  wh^e  the  construction  of  the 
invading  line  would  involve  considerably  less  than  one  half  the  expense 
of  providing  such  service  from  any  other,  available  source;  since,  eco- 
nomically, duplication  is  unjustified  if  it  will  react  unfavorably  either 
on  the  cost  of  service  to  consumers  or  in  a  diminished  return  to  the 
stockholders  of  either  one  or  both  of  the  utilities  concerned.  Coadt 
Counties  Gas  &  E.  Co.  v.  Sierra  &  S.  F.  Power  Co.  (Cal.)  709. 

0.  Approval  of  a  borough  ordinance  authorizing  a  telephone  com- 
pany CO  construct  and  maintain  poles  and  wires  for  service  upon  the 
streets  of  the  borough  will  not  be  withheld  by  the  Pennsylvania  Com- 
mission upon  the  ground  that  the  territory  is  already  occupied,  where 
the  existing  company  is  an  imincorporated  mutual  association  composed 
of  eleven  companies  also  mutual  and  unincorporated,  any  one  of  which 
may  at  any  tfme  after  ninety  days*  notice  withdraw  from  interchange- 
able use  the  portions  of  the  lines  separately  owned  by  it,  and  no  one 
not  a  member  of  the  association  can  receive  service  from  it.  Re  Farm- 
ers Mut.  Teleph.  C>o.  (Pa.)  171. 

c.  C<nnp€tition  of  motor  bus  ttith  street  railuHiy, 

10.  The  operation  of  an  autobus  for  hire  parallel  to  an  electric  rail- 
way between  municipalities  will  not  be  allowed  merely  because  of 
inadequate  railway  service;  since,  if  complaint  is  made  against  the 
service,  the  Commission  can  order  it  remedied.  Southern  Pennsylvania 
Traction  Co.  v.  Hartel   (Pa.)   627. 

11.  Public  convenience  and  necessity  was  held  not  to  require  the 
operation  of  small  autobuses  for  hire  parallel  to  an  electric  railway 
between  municipalities,  it  appearing  that  railway  cars  were  run  on  a 
10  minute  schedule  from  5:50  a.  m.  to  7:30  P.  M.  and  from  that  time 
on  a  15  to  25  minute  schedule  until  1:05  a.  m.;  that  on  Saturdays  and 
Sundays  the  10  minute  schedule  was  adhered  to  until  9:30  p.  m.;  and 
that  the  railway  was  run  at  a  loss  when  the  motorbuses  were  in  opera- 
tion.   Southern  Pennsylvania  Traction  Co.  v.  Hartel  (Pa.)  627. 

MONT  AHA. 

Power  of  court  to  grant  temporary  injunction  to  suspend  Commis- 
sion order  regulating  train  service  pending  appeal,  see  Injuno- 
HON,  1. 

MOTOR  BUS. 

See  AUTOMOBILBS. 

MOTOR  GENERATOR. 

Electric  rate  for  current  furnished  to  motor  generator  in  moving- 
picture  theater,  see  Rates,  88. 

MOTORS. 

Lighting  rates  for  small  electric  motors  and  power  rates  for  large 
motors,  as  unlawful  discrimination,  see  Dibcbimination,  23. 
P.U.R.1917C. 
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Rulee  governing  conBtruction   of  electric  motors  in  buildings  of 
gas  and  steam  companies,  p.  265. 

MOVING  CHARGE. 

Charge  for  moving  telephone,  see  Rates,  65. 

MOVING  PICTURE  THEATER. 

Electric  rates  for,  see  Rates,  37,  38. 

Transformers  in  moving  picture  theaters  to  change  alternating  to 
direct  current,  see  Service,  34. 

MUNICIPAL  ACQUISITION. 

See  Municipal  Plant. 

MUNICIPALITIES. 

Sec  also  Municipal  Plant. 

Basis  of  apportioning  cost  of  public  fire  protection  between  differ- 
ent towns  served  by  a  water  utility,  see  Apportionment,  11. 

Jurisdiction  of  Indiana  Commission  over  construction  of  telephone 
lines  outside  of  corporate  limits  of  city  or  town,  see  Commis- 
sions, 1. 

Jurisdiction  of  Pennsylvania  Commission  in  passing  upon  approval 
of  municipal  ordinance  authorizing  telephone  company  to  oc- 
cupy streets,  see  Commissions,  2. 

Jurisdiction  of  South  Dakota  Commission  to  enforce  municipal 
ordinance  relative  to  physical  connection  of  telephone  lines, 
see  Commissions,  4. 

Jurisdiction  of  Illinois  Commission  to  compel  payment  of  mu- 
nicipal taxes  for  poles  occupying  city  streets,  see  Commis- 
sions, 7. 

Power  of  Commission  to  authorize  a  utility  to  remove  its  mains 
from  the  streets  upon  authorizing  abandonment  of  service,  see 
Commissions,  9. 

Jurisdiction  of  Colorado  Commission  over  utility  operating  within 
home  rule  city,  see  Commissions,  11. 

Constitutional  provision  prohibiting  use  of  street  without  consent 
of  local  authority  as  affecting  power  of  Commission  to  author- 
ize sale  of  utility's  property  and  franchises,  see  Constitu- 
tional Law,  1. 

Municipal  grants  as  affecting  power  of  Commission  to  regulate 
rates,  see  Constitutional  Law,  11. 

Free  service  to  city  for  permitting  electric  poles  to  occupy  public 
places  as  unlawful  discrimination,  see  Discrimination,  9. 

Free  water  to  cities  as  unlawful  discrimination,  see  Discsouna- 
TION,  15,  16. 

Telephone  company  as  proper  party  to  apply  for  enforcement  of 
municipal  ordinance,  requiring  physical  connection  of  tele- 
phone lines,  see  Parties,  1. 

Municipality    as   proper   party    complainant   against   alleged   dis- 
criminatory intcrexchange  rates,  see  Parties,  2. 
P.U.R.1917C. 
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Right  of  individual  to  question  rights  of  utility  to  occupy  streets 
of  a  city,  see  Parties,  8. 

Operation  of  electric  plant  without  municipal  franchise,  see  Pubuo 
Utilities,  2. 

Rates  fixed  by  ordinance  to  continue  pending  review  by  court,  see 
Rates,  4. 

Effect  of  invalid  franchise  upon  utility^s  right  to  fix  rates,  see 
Rates,  10. 

Power  of  Oregon  Commission  to  fix  rates  for  purely  municipal  pur- 
poses, see  Rates,  11. 

Electric  railroad  as  "street  railroad"  or  "railroad"  within  mean- 
ing of  California  statute  relative  to  street  railway  fares  in  a 
city,  see  Rates,  57. 

Street  railway  fares  in  territory  annexed  to,  see  Rates,  50,  60. 

Municipal  acquisition  of  plant  to  be  effected  by  taxation  or  city 
bonds  and  not  by  fund  created  by  excessive  rates  prescribed 
by  municipal  franchise,  see  Return,  10. 

Rules  of  the  Connecticut  Commission  governing  the  construction 
and  maintenance  of  electric  street  lamps  and  fixtures  on  wood  poles 
used  jointly,  p.  938. 

MUNICIPAL  PUillT. 

/.  Jurisdiction,  powers,  and  duties  of  Commission,  1— d. 
//.  Aisquisition  of,  4^6. 

To  adopt  rules  and  regulations  regarding  extensions,  see  Service,  14. 
Duty  of,  to  make  extension,  see  Service,  20. 

1.  Jurisdiction,  powers,  and  duties  of  Commission. 

1.  The  California  Commission  has  no  power  to  award  compensa- 
tion for  betterments  or  extensions  made  after  it  has  fixed  the  com- 
pensation for  municipal  acquisition,  since  the  provisions  of  the  Public 
Utilities  Act  authorize  the  Commission  to  certify  to  the  court  find- 
ings for  additional  compensation  only  in  case  of  losses  incurred  through 
being  obliged  to  preserve  the  property  between  the  time  the  judgment 
in  condemnation  becomes  final  and  the  time  of  payment  of  compensa- 
tion.    Re  Marin  Municipal  Water  Dist.   (Cal.)   602. 

2.  The  California  Commission  has  no  jurisdiction  over  agreements 
between  a  municipality  and. a  public  utility  with  reference  to  the  com- 
pensation to  be  made  for  improvements  made  by  the  utility  subsequent 
to  the  valuation  of  its  properties  for  municipal  acquisition.  Re  Marin 
Municipal  Water  Dist.  (Cal.)  602. 

3.  The  California  Commission  has  no  jurisdiction  to  entertain  pro- 
ceedings for  a  general  revaluation  of  a  utility's  property  for  municipal 
acquisition  after  the  court  has  rendered  judgment  in  the  proceeding. 
Re  Marin  Municipal  Water  Dist.  (Cal.)  602. 

P.U.R.1017C. 
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//.  Acquisition  of» 

Municipal  acquisition  of  plant  to  be  effected  by  taxation  or  city  bonds 
and  not  by  fund  created  by  excessive  rates  prescribed  by  mu- 
nicipal franchise,  see  Return,  10. 

4.  The  description  of  a  waterworks  property  included  in  a  mu- 
nicipal acquisition  valuation  which,  after  covering  the  property  in  de- 
tail, continued,  "together  ^ith  all  properties  built  and  building  or  to 
be  built  subsequent  to  the  making  of  the  list»  .  .  . "  is  sufficiently 
adequate  to  include  a  few  scattered  items  such  as  cottages  at  a  dam 
site  and  two  short  pipe  extensions  so  as  to  render  unnecessary  a  sup- 
plemental finding  of  value  as  to  such  property.  Re  Marin  Municipal 
Water  Dist.  (Cal.)   692. 

5.  A  utility  is  not  entitled  to  additional  compensation  for  pay- 
ment of  taxes  accruing  after  the  fixing  of  compensation  for  municipal 
acquisition,  and  while  the  utility  was  in  possession  and  receiving  all 
the  revenues  from  the  operation  of  the  plant  under  rates  established 
by  the  Commission  sufficient  to  meet  all  operating  expenses  including 
taxes,  and  to  yield  in  addition  thereto  a  fair  return  on  the  fair  value 
of  the  property.     Re  Marin  Municipal  Water  Dist.  <Cal.)  692. 

6/  A  municipality  is  not  entitled  to  a  deduction  in  the  compensa- 
tion to  be  paid  a  utility  for  its  plant  on  account  of  the  utility's  failure 
to  deliver  to  the  municipality  certain  books  known  as  meter  books,  cus- 
tomer's ledgers,  books  of  account,  and  other  data  included  in  the  list 
of  the  utility's  property,  where  it  is  unable  to  show  that  it  has  been 
damaged  thereby.     Re  Marin  Municipal  Water  Dist.   (Cal.)   692. 

MtmXAL  TIXEPHOKE8. 

See  also  Telephones. 

Tips  to  operators  of  mutual  telephones  by  nonsubscribers  as  con- 
stituting operation  for  hire,  see  Public  UTiLrriES,  5. 

KATURAIi  6A8. 

Amount  of  discount  for  prompt  payment  of  natural  gas  rates,  see 

Payment,  4. 
Cost  of  drilling  natural  gas  wells  as  operating  expense  or  capital 

charge,  see  Return,  9. 
High  return  allowed  natural  gas  company,  see  Retubn,  12. 
Return  on  natural  gaa  company,  see  Retubn,  23. 
Jurisdiction  of   Commission   to  permit  natural  gas   company   to 

abandon  territory,  see  Service,  11. 
Discontinuance  of  service  for  natural  gas  company,  see  Sebvice,  21. 

HAVT  TARB  iaCPLOT£E8. 

Lower  steamship  rates  to,   as  unlawful  diacrimination,  tee  Di8- 

ORIHINATION,  14. 

HCOLIOEKCE. 

Liability  for  injury  to  meiera  through  n^ligonoe,  aee  Skbtiob,  31. 
P.U.R.1917C. 
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HEX  RETUIUr. 

Interest  ob  borrowed  money  as  part  of  return  or  of  operating  ex- 
pense, see  Return,  6,  7. 

NEVADA. 

Power  of  Commission  to  reduce  intrastate  rates  affecting  business 
of  interstate  shippers,  see  Rates,  12. 

HEW  HAMPSHIRE. 

Statute  of,  relative  to  issuance  of  securities,  see  Sexjubttt  Issues, 
11. 

NEW  JERSEY. 

Rules  of  Commission  as  to  service  by  water  utility,  see  Service,  64. 

NEW  YORK. 

Policy  of  New  York  Commission,  Second  District,  relative  to  grant- 
ing relief  from  municipal  franchise  obligations,  see  Cohkis- 
8I0KS,  6. 

Power  of  Commission  to  require  railroad  to  enlarge  culvert  to  pre- 
vent flooding  of  adjacent  farm  lands,  see  Commissions,  10. 

Power  of  Commission  to  relieve  street  railways  from  municipal 
franchise  requiring  operation  during  winter,  see  Constitu- 
tional Law,  12. 

Policy  of  Commission  as  to  the  disturbing  of  branch-line  rates  be- 
cause higher  than  main  line  rates,  see  Discriminatiom,  £^ 

Standards  for  installation  of  electric  equipment  in  buildings  of 
gas  and  steam  companies,  see  Gas,  1. 

Power  of  Commission  over  mileage-book  rate,  see  Rates,  13,  14. 

Standards  of  gas  service,  see  SEBViCEy  46. 

NONPAYMENT. 

Discontinuance  of  service  for  nonpayment,  see  Payment,  9. 

NOTES. 

Issuance  of,  see  Security  Issues,  8. 

NOTICE. 

Discontinuance  without  notice  of  service  to  schools  during  vaea> 
tion  period,  see  Service,  26,  27. 

OBJECTIONS. 

Objections  to  consolidations  to  purchase  of  stock,  see  Consolida- 
tion, Merger,  and  Sale,  6-9. 

OBSOLESCENCE. 

See  generally  Depreciation. 

Surplus,  when  not  available  for  dividends,  see  Sbcxtbity  Issues,  2. 

OBSOLESCENT  PROPERTY. 

As  plant  development  expense,  see  Valuation,  49. 
P.U.R.1917C. 
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OCCUPIED  TBRRITORT. 

Admission  of  competition,  see  Monopoly  and  Competition,  3-11. 

OFFICE  EXPEKSE8. 

Excessive  operating  expenses  as  chargeable  to  stockholders  and  not 

to  rate  payers,  see  R^urn,  2. 
Allowance  for,  see  Return,  3. 

OFFICE  FURNITUBE« 

Cost  of  office  furniture  as  operating  expense  or  capital  charge,  see 

Return,  8. 
Expense  of  adding  machine  as  investment  charge,  see  Valuation, 

34. 

OHIO. 

Showing  necessary  to  warrant  interference  by  Ohio  supreme  court 
with  order  of  Commission,  see  Appeal  and  Review,  2. 

Action  of  Commission  as  affected  by  conflicting  judicial  decisions, 
see  Commissions,  8. 

OIL  ENGINE. 

Allowance  for  property  used  only  in  an  emergency,  see  Valuation, 
41. 

OKI.AHOMA. 

Policy  of  Commission  relative  to  granting  release  from  franchise 
obligations,  see  Commissions,  5. 

Power  of  Commission  to  authorise  utility  to  remove  its  mains  from 
the  streets  upon  authorizing  abandonment  of  service,  see  Com- 
missions, 9. 

Zone  and  block  .system  of  express  rates  in,  see  Rates,  30. 

Jurisdiction  of  Commission  to  require  service  without  reasonable 
return,  see  Service,  3. 

Jurisdiction  of  Commission  over  abandonment  of  service,  see  Serv- 
ice, U. 

Abandonment  of  service  by  natural  gas  company  in,  see  Service,  21. 

OITE-MAK  SERVICE. 

One-man  cars  with  proper  safety  devices,  see  Service,  57. 

OPERATING  EXPENSES. 

Increased  operating  expenses  as  **emergency"  under  Wisconsin  stat- 
ute, authorizing  Commission  to  suspend  railroad  rates,  see 
Rates,  6. 

Allowance  for  in  return,  see  Return,  1-9. 

OPERATING  INCOME. 

Issuance  of  securities  for  capital  ezpeBditnrM  from,  see  Sec^tutt 
Issues,  3. 
P.U.R.1917C. 
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OPEBATIOK  AT  A  IX>88. 

Effect  of  return  as  a  whole  upon  requiring  sleeping  car  sendee  on 

branch  line  as  a  loss,  see  Return,  15. 
Discontinuance  during  winter  of  service  which  b  carried  on  at  a 

loss,  see  Sebvicb,  24. 


OPERATION  FOR  HIRB. 

Tips  to  operators  of  mutual  telephones  by  nonsubscribera  as  con- 
stituting operation  for  hire,  see  Public  Utilities,  5. 

OPERATORS. 

Basis  of  apportioning  wages  of  telephone  operator  between  different 
dasses  of  service,  see  Apportionment,  6. 

ORDERS. 

Review  of  Commission  order,  see  Appeal  and  Revibw. 

Propriety  of  action  of  Commission  in  approving  proposed  sale  of 

utility  property,  not  reviewable  upon  certiorari,  see  Certiorari, 

1. 
Rule  of  Conunission  providing  for  hearing  and  decision  as  invalid 

assumption  of  legislative  and  judicial  functions,  see  Commis- 
sions, 12. 
Burden  of  proof  as  to  reasonableness  of  order  requiring  physical 

connection  of  telephone,  see  Evidence,  3. 
Temporary  injunction  to  suspend  Commission  order  regulating  train 

service  pending  appeal,  see  Injunction,  1. 
General  order  permitting  reparation  for  misrouting  shipments,  see 

Reparation,  4. 

1.  A  Commission  order  which  would  be  discriminatory  if  restricted 
to  questions  raised  by  the  complaint  and  evidence  cannot  be  sustained 
on  the  theory  that  the  order  itself  is  general,  where  it  is  broader  tlian 
the  issues  raised.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Public  Service  Com- 
mission (Mo.)   1005. 

2.  On  application  for  mandamus  to  enforce  an  order  of  the  State 
Railway  Commission,  jurisdiction  having  been  acquired  and  no  appeal 
having  been  taken,  it  will  be  presumed  that  the  findings  of  the  Com- 
mission were  sustained  by  the  evidence.  State  ex  rel.  Nebraska  State 
R.  Commission  v.  Missouri  P.  R.  Co.  (Xeb.)  597. 

3.  An  order  of  the  Interstate  Cofnmerce  Commission  requiring  a 
carrier  to  cease  collecting  higher  rates  on  interstate  movements  from 
a  certain  city  to  points  in  another  state  than  were  charjjed  on  move- 
ments within  that  state,  without  designating  the  territory  to  which  its 
order  should  apply,  must  be  construed  as  requiring  the  carrier  to  estab- 
lish before  the  state  Commission  or  a  court  the  unreasonableness  of  the 
intrastate  rates,  and  have  the  Commission  or  court  prescribe  the  ter- 
ritory to  which  the  new  rates  should  apply,  rather  than  as  authorizing 
the  carrier  to  select  the  territory  to  which  the  order  should  apply. 
State  ex  rel.  Caldwell  v.  American  Exp.  Co.  (S.  D.)  471. 
P.U.R.1917C. 
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ORBIHAHOE8. 

Musieipal  ordinaaeee,  see  MumciFAiaTOB. 

OBEGOV. 

Power  of  Commission  to  fix  rates  for  purdy  municipal  purposes, 
see  Rates,  11. 

ORGANIZATION  EXPENSES. 

'   Allowance  for,  as  overhead,  see  Valuation,  18. 

ORIGINAL  COST. 

As  measure  of  value,  see  Valuation,  1,  3. 
^    Ascertainment  of,  see  Valuation,  9-11. 
Consideration  of  working  capital  in  ascertaining,  see  Valuation,  44. 

OVERCHARGES. 

Refund  of,  see  Reparation. 

OVERHEAD  EXPENSES. 

Depreciation  of,  see  Depmbciation,  2. 

Allowance  of,  in  valuation  proceeding,  see  Valuation,  17-21. 

OWNERSHIP. 

Payment  for  telephone  instrument  as  affecting  sole  ownership  neces- 
sary to  effect  a  sale  of  the  line,  see  Consolidation,  Mebgeb, 
and  Sale,  2. 

Dismissal  of  complaint  against  discontinuance  of  service  upon 
change  of  ownership  of  property,  see  Pabtikb,  4. 

Of  meters,  see  Service,  29,  80. 

Rules  in  New  Jersey  as  to  ownership  of  water  meters,  p.  247. 

PARENT  COMPANY. 

Necessity  of  securing  Commission's  consent  for  purchase  by  parent 
company  of  bonds  of  subsidiary,  see  Inteboobfobatb  Rela- 
tions, 1. 

PARTIES. 

Time  for  making  objection  that  receiver  was  not  properly  before 
the  Commission,  see  Appeal  and  Review,  5,  6. 

1.  A  telephone  company,  affocted  by  a  city  ordinance  requiring  the 
physical  connection  of  telephone  lines,  is  a  proper  party,  as  well  as  the 
city,  to  apply  for  its  enforcement  before  the  Commission.  Milbank  v. 
Dakota  Central  Teleph.  Co.  (S.  D.)  808. 

2.  A  municipality  is  a  proper  party  complainant  against  alleged 
discrimination  in  charging  higher  telephone  rates  for  intcrexchange 
service  to  a  near-by  city  than  is  charged  for  such  service  in  other  lo- 
calities.    Alhambra  v.  Pacific  Teleph.  &  Teleg.  Co.   (Cal.)   931. 

3.  llie  Pennsylvania  Commission,  in  the  absence  of  any  complaint 
by  the  municipal  authorities,  refused  to  act  upon  a  complaint  of  an 
individual  alleging  that  the  utility  had  no  right  to  occupy  the  street* 
P.U.R.1917C. 
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of  the  city  and  to  render  public  service,  where  it  appeared  that  the 
utility  had  been  rendering  service  for  many  years,  and  that  it  was  in- 
corporated under  a  statute  authorizing  such  utilities  to  occupy  the  pub- 
lic streets  to  render  public  service,  subject  to  such  regulations  as  the 
city  might  adopt  in  regard  to  grades,  or  for  the  protection  or  con- 
venience of  the  public  travel.  Hunk  v.  AUentown-Bethlehem  Gas  Co. 
(Pa.)  911. 

4.  A  complaint  that  a  utility  has  wrongfully  discontinued  service 
should  be  dismissed  by  a  CommissioB  where,  pending  its  determination, 
the  property  has  been  sold  and  the  purchaser  has  not  authorized  the 
former  owner  to  prosecute  or  continue  the  action.  Roach  ▼.  Danciger 
ft  Co.  (Mo.)  144.- 

PASSENGER  EARNIHGS. 

See  Return,  13,  14. 

PASSENGER  FARES. 

Passenger  fares,  see  Rates,  40-46. 

PASSENGER  SERVICE. 

Basis  of  apportioning  book  cost  between  passeager  and  freight  lerr- 
ice,  see  Apportion  bctnt,  3. 

PATRONS. 

See  Consumers  and  Patrons. 

PAVEMENT  OVER  MAINS. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  22,  23. 

PAYMENT. 

/.  Discount  for  prompt  payment,   1—^. 
//.  Discontinuance  for  nonpayment,  9, 
in.  Baling  peHod,  iO. 

Failure  to  protest  at'  time  of  payment  as  affecting  right  to  reparation 
of  overcharges  for  transportation  of  goods,  see  Reparation,  3. 

Failure  to  render  minimum  bill  during  vacation  period  as  excusing 
school  from  payment  of  minimum  charge,  see  Service,  27. 

Rules  of  New  Jersey  Commission  as  to,  see  Service,  64. 

Rules  in  New  Jersey  as  to  bills  for  water  service,  p.  250. 

/.  DiS€S>unt  for  prompt  payment, 

1.  Discounts  for  prompt  payment  are  a  desirable  feature  of  a  rate 
schedule  so  long  as  the  difference  between  the  gross  and  net  rates  is 
not  so  high  as  to  be  unreasonably  burdensome  to  those  who  find  it 
impossible  to  pay  when  the  rental  becomes  due.  Re  Portage  Teleph.  Co. 
(Wis.)  647. 

2.  A  municipality  should  not  lose  the  discount  for  prompt  pay- 
P.U.R.1J>17C. 
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ment,  where  the  bill  for  service  was  not  paid  within  the  specified  time 
because  of  a  reasonable  misunderstanding  as  to  the  meaning  of  an  order 
of  the  Commission  fixing  the  rates.  St.  Clair  County  Gas  &  £.  Co.  y. 
Belleville   (111.)  216. 

3.  A  discount  of  at  least  5  per  cent  for  prompt  payment  of  electric 
bills  was  prescribed,  with  an  option  to  the  utility  to  continue  a  10  per 
cent  discount.     Re  Kansas  City  £lectric  Light  Co.  (Mo.)   728. 

4.  A  natural  gas  rate  subject  to  a  prompt-payment  discount  of  2 
cents  per  M  cubic  feet  was  preferred  to  a  higher  rate  subject  to  a  dis- 
count of  5  cents  which  would  make  the  same  net  charge.  Re  Mont- 
gomery Gas  Co.  (W.  Va.)  924. 

5.  A  discount  of  25  cents  per  month  for  the  prompt  payment  of 
telephone  bills  was  held  reasonable.  Re  Portage  Teleph.  Co.  (Wis.) 
647. 

6.  A  telephone  company,  having  considerable  difficulty  in  making 
collections,  was  authorized  to  add  25  cents  to  monthly  bills  of  city 
subscribers,  the  same  to  be  discounted  on  bills  paid  during  the  month 
in  which  service  was  rendered,  and  to  add  75  cents  to  quarterly  bills 
of  rural  subscribers  subject  to  a  discount  of  75  cents  if  paid  during 
the  first  month,  50  cents  if  paid  during  the  second  month,  and  25  cents 
if  paid  during  the  third  month,  of  the  quarter  in  which  service  was 
rendered.     Sparta  v.  Monroe  County  Teleph.  Co.  (Wis.)  507. 

7.  A  water  company  rendering  bills  semiannually  was  ordered  to 
allow  a  discount  of  5  per  cent  on  all  bills  over  $5,  the  lowest  minimum, 
if  paid  within  ten  days  after  they  are  due.  Re  Warwood  Water  &. 
Light  Co.  (W.  Va.)  329. 

8.  In  establishing  water  rates  the  Illinois  Commission  added  to 
the  net  rate  an  amount  equivalent  to  a  10  per  cent  discount  to  be  al- 
lowed whenever  consumers  paid  their  bills  in  accordance  with  the  dis- 
count clause.     Pekin  r.  Pekin  Waterworks  Co.   (111.)   838. 

//.  Discontinuance  for  nonpayment, 

9.  A  water  utility  may  discontinue  service  for  nonpayment,  and 
impose  a  charge  of  $1  for  turning  on  the  water  after  it  has  been  dis- 
continued. Bradley  Beach  v.  Monmouth  County  Water  Co.  (N.  J.) 
602. 

///.  Billing  period. 

10.  Quarterly  billing  is  preferable  to  monthly  billing  for  rural  con- 
sumers.    Re  Portage  Teleph.  Co.  (Wis.)  647. 

PENAIiTIES. 

See  Fines  and  Penalties. 


PKNK8YLVAKIA. 

Jurisdiction    of    Commission    in    approving    municipal    ordinance 
authorizing  telephone  company  to  occupy  the  streets,  see  Com- 
missions, 2. 
P.U.R.1017C. 


Digitized  by 


Google 


INDEX.  1183 

PENNSYLVANIA— oontinwcd. 
-    OontractB  between    municipality   and   public   utility   as   affecting 
power  of  Commission  to  reg:ulate  rates,  see  Constitutional 
Law,  9. 
Free  service  as  unlawful  discrimination  under  Pennsylvania  stat- 
ute, see  Discrimination,  6. 
Jurisdiction  of  Commission  to  compel  railroad  company  to  con- 
struct branch  road  or  switch,  see  Sebvice,  7,  8. 

PERMANENT  IMPROVEMENTS. 

See  Bettebkents. 

PHTSICAL  CONNECTION. 

Burden  of  proof  as  to  reasonableness  of  order  requiring  physical 

connection  of  telephones,  see  Evidence,  3. 
Telephone  company  as  proper  party  to  apply  for  enforcement  of 

municipal  ordinance,  requiring  physical  connection  of  telephone 

lines,  see  Parties,  1. 
Rates  on  ordering  physical  connection  of  telephones,  see  Rates,  67. 
Jurisdiction  of  Commission  over  physical  connection  of  telephones, 

see  Service,  12. 
Telephone  service  by  means  of,  see  Service,  60-63. 

PI.ANT  DEVEI^OPMENT  EXPENSE. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  49. 

PUUfT  FACIUTY. 

Railroad  owned  by  industry  as  carrier  entitled  to  joint  rate,  see 
PuBUC  Utilities,  6. 

PLEADING. 

Validity  of  order  which  is  broader  than  the  issues  raised  by  the 
pleading  and  evidence,  see  Obders,  1. 

1.  A  complaint  as  to  inadequate  service  is  not  rendered  insufficient 
merely  because  of  the  fact  that  it  fails  to  show  special  or  direct  dam- 
age to  a  complainant.  East  Denver  Business  &  Property  Asso.  v. 
Denver  Tramway  fo.  (Colo.)  206. 

2.  A  petition  for  an  extension  of  service  is  not  open  to  attack,  on 
appeal,  on  the  technical  objection  that  it  did  not  pursue  the  statute 
and  allege  that  the  company  had  unreasonably  failed  or  refused  to  pro- 
vide the  desired  service,  especially  if  the  company,  by  silence  before 
the  Commission,  waives  it.  New  Britain  Gaslight  Co.  v.  Root  (Conn.) 
102. 

POLES. 

Jurisdiction  of  Illinois  Commission  to  compel  payment  of  municipal 

taxes  for  poles  occupying  city  streets,  see  Commissions,  7. 
Free  service  to  city  for  permitting  electric  poles  to  occupy  public 
places  as  unlawful  discrimination,  see  Discrimination,  9. 
P.U.R.1917C. 
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POLICE 

Rules  of  Connecticut  Commission  governing  ooiistruetion  and  main- 
tenance of,  on  wood  poles  carrying  electric  wires  of  two  or  more  par- 
ties, p.  943. 

POWER. 

Lower  rates  for  electricity  for  power  than  for  lighting  as  unlawful 

discrimination,  see  DisoKHfiifATnnr,  22. 
Electric  rates  for,  see  Rates,  32,  33. 

POWERS. 

Of  Commission,  see  Cokmissions. 

PREPAID  PERMIT. 

For  stop-over  privileges,  see  Rates,  45. 

PRESENT  HEEDS. 

Allowance  for  investment  in  excess  of,  see  Valuatioic,  38-40. 

PRESIDING  OFFICERS. 

Failure  of  presiding  officer  of  senate  to  sign  bill  as  affecting  va- 
lidity of  statute,  see  Statutes,  2. 

PRESUMPTIONS. 

See  EviDENCB. 

PRIVATE  FIRE  PROTECTION. 

See  Fire  Protection. 

PRIVATE  PROPERTY. 

Jurisdiction  of  Commission  to  require  railroad  to  construct  side- 
track over,  see  Service,  7. 

PROCEDURE. 

Sufficiency  of  description  of  waterworks  property  in  municipal 
acquisitien,  see  Municipal  Plant,  4. 

Application  to  Commission  to  fix  amount  of  reparation  as  condi- 
tion precedent  to  action  in  courts  where  riffht  is  dependent  up- 
on law  and  not  on  fact,  see  Reparation,  2. 

Expense  of  making  inventory  for  Commission  to  be  amortized,  see 
Return,  4. 

Sufficiency  of  application  for  extension  of  service,  see  Service,  15. 

Capitalization  of  expenses  before  Commission,  see  Valuation,  29. 

1.  The  service  of  an  answer  in  a  proceeding  before  the  South  Da- 
kota Commission  is  sufficient  as  against  an  objection  at  the  hearing, 
where  the  service  was  made  upon  the  attorneys  of  the  objecting  par- 
ties, in  compliance  with  the  statutory  requirements  as  to  service  by 
mail  and  a  motion  has  not  been  made  to  set  it  aside,  and  its  sufficiency 
has  not  been  questioned.  Milbank  v.  Dakota  Central  Teleph.  Co.  (S.' 
D.)  808. 
P.U.R.1917C. 
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Furniflhing  meters  to  some  pfttrau  only  as  unlawful  discrioiiiiaiioB,  see 

DiSCBIMINATION,    7. 

1.  Oumerahip. 

Rules  in  New  Jersey  as  to  ownership,  location  an^  testing  of  water 
meters,  p.  247. 

29.  Meters  should  be  owned  and  installed  by  the  utility  and  uader 
its  control  and  suj^rvision,  since  they  constitute  a  part  of  the  pjamt 
Ben  Avon  Borough  v.  Ohio  Valley  Water  Co.   (Pa.)    390. 

30.  Meters  used  in  connection  with  a  utility's  distribution  system 
should  be  furnished  by  the  company.  Wiseman  ▼.  Rupert  Electric  Co. 
(Idaho)  111. 

2.  LiahilHy  for  injury  to. 

31.  A  consumer  may  be  required  to  pay  the  cost  o!  repairing  a  meter 
where  damage  occurs  through  his  fault  or  neglect.  Bradley  Beach  v. 
Monmouth  County  Water  Co.  (X.  J.)  602. 

3.  Deposita, 

32.  A  deposit  should  not  be  required  by  a  utility,  at  the  time  of 
installing  a  meter,  to  insure  the  faithful  performance  on  tlie  part  of 
the  consumer  of  his  contract  with  the  company;  and  deposits  so  re- 
quired should  be  returned  to  the  persons  making  them  or  to  the  pres- ' 
ent  owners  of  the  premises  where  the  meters  are  installed.  Wiseman 
V.  Rupert  Electric  Co.    (Idaho)    111. 

33.  A  builder  desiring  metered  water  service  for  building  purposes 
may  be  required  to  make  a  deposit  to  insure  return  of  the  meter  in  good 
order;  to  pay  for  installing  and  removing  the  meter;  and  to  pay  for  re- 
pairs to  the  meter  where  repairs  are  needed.  Bradley  Beach  v.  Mon- 
mouth County  Water  Co.   (N.  J.)   602. 

c.  Transformers, 

34.  A  transformer  installed  in  a  motion  picture  theater  to  change 
electric  current  from  alternating  to  direct  should  be  owned  by  the 
theater.  Drumright  Theater  Co.  v.  Drumright  Ice  &,  Light  Co.  (Okla.) 
295. 

d.  Jteconnection  charge. 

35.  A  charge  of  $1  for  turning  on  water  that  was  turned  off  at 
the  consumer's  request  is  reasonable.  Bradley  Beach  ▼.  Monmouth 
County  Water  Co.   (N.  J.)  602. 

Vil.  Discrimination. 

Discrimination  in  service,  see  Discrimination,  IV. 
r.U.R.1917C.  ic  77 
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Till-  Service  hy  particular  utilUiea. 
a.  Bledrieii^. 

1.  In  general, 

36.  Electric  service  is  inadequate  where  there  is  insufficient  current 
to  meet  the  demands  during  the  early  evening  when  street,  commercial, 
and  residential  lighting  is  being  furnished, — it  appearing  that  the  lights 
are  dim  and  unsteady, — bince  adequate  service  involves  both  quantity 
aad  quality  regardless  of  the  revenue.  WiHiamston  v.  Williamston  H- 
Itmiinating  Co.   (Mich.)  121. 

37.  Supplying  electric  energy  to  a  single  industry  constitutes  a  dis- 
tribution of  electricity  within  the  ptohibition  of  an  order  declaring 
that  the  authority  granted  to  exercise  certain  franchises  for  the  con- 
struction of  a  transmission  line  does  not  apply  to  said  franchises  in 
so  far  as  they  relate  to  the  distribution  of  electric  energy.  Coast  Coun- 
ties Gas  &  E.  Co.  V.  Sierra  &  S.  F.  Power  Co.   (Cal.)   709. 

2,  Continuous  or  limited  service, 

38.  A  utility  cannot  successfully  urge  against  the  furnishing  of 
continuous  service  that  it  would  disrupt  flat-rate  schedules,  ;vhere  it 
haa  a  rule  providing  for  cutting  off  flat-rate  serxice  at  certain  hours, 
and  may  amend  its  rules  or  establish  different  rates  if  necessary. 
Smith  V.  De  Tienne  &  Humphrey   (Mo.)   24. 

39.  Twenty-four  hour  service  is  required  under  a  rate  schedule  con- 
taining no  statement  limiting  the  hours  of  service.  Smith  v.  De 
Tienne  &  Humphrey   (Mo.)  24. 

40.  An  electric  utility  was  required  to  improve  its  plant  to  furnish 
continuous  si^rvice  where  there  was  a  demand  for  current  for  lighting 
and  for  power  purposes  and  the  rates  were  more  than  ordinarily  re- 
munerative.   Smith  V.  De  Tienne  &  Humphrey   (Mo.)   24. 

3,  Necessity  for  reserve  equipment,  ^ 

41.  An  electric  utility  having  a  demand  for  current  for  lighting  and 
power  purposes  that  requires  a  constant  use  of  its  equipment  should 
install  reserve  equipment  to  assure  continuous  service  in  case  of  acci- 
diBnt  to  the  machinery.  Williamston  v.  Williamston  Illuminating  Co. 
(Mich.)    121. 

42.  An  electric  utility  furnishing  continuous  service  by  steam  gen- 
erating equipment  should  have  two  aeparate  steam  generating  units 
an4  boilers  to  insure  service  without  interruptions.  Smith  v.  De  Tienne 
&  Humphrey    (Mo.)   24, 

4.  Safety  of  consumers*  equipment, 

43.  A  utility  may  ^iforce  reasonable  rules  to  assure  the  sufficiency 
and  safety  of  the  consumer's  equipment  to  be  supplied  with  electric 
P.U.R.1917C. 
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current,    Klevator,  Mire.  Abso.  t.  New  York  k  Q.  El^tric  Light  &  P. 

Co.  (N.  Y.)  152. 

44.  A  utility  may  require  that  alternating  current  equipment  for 
elevators  shall  be  provided  with  an  approved  reverse  phase  device  to 
insure  safe  operation  of  elevators  as  a  condition  to  furnishing  electric 
current.  Elevator  Mfrs.  Asso.  y.  New  York  &  Q.  Electric  Light  &  P. 
Co.   (N.  Y.)   152. 

ft.  Express, 

45.  A  monthly  express  business  of  $225  is  insufficient  to  warrant 
the  estahlishment  of  an  express  office  in  a  town  having  no  railroad 
connection,  "where  the  company  would  be  required  to  haul  the  ship- 
ments about  2  miles  from  the  railroad  and  to  cross  a  toll  bridge.  Com- 
mercial Club  V.  Wells,  F.  &  Co   Exp.  (Okla.)  383. 

c.  Oas. 

46.  Standards  for  measurement  of  the  purity,  illuminating  power, 
and  heating  power  of  artificial  gas  were  established  by  the  New  York 
Commission  for  tiie  Second  District,  to  become  effective  January  1» 
1917.    Be  Standards  for  Gas  (N.  Y.)  67. 

d.  Interurhan  railways. 

Inadequate  service  as  ground  for  admitting  automobile  competition,  see 
Monopoly  and  CoMPErmoN,  10,  11. 

47.  An  intenirban  railway  has  no  such  shortage  of  cars  that  will 
prevent  it  running  only  one  more  car,  where  the  company  has  always 
sufficient  extra  cars  for  special  oi*ca8ions  and  holidays,  has  recently 
ordered  twelve  new  cars,  and  has  a  sufficient  number  of  crews.  Love  v. 
Lehigh  Valley  Transit  Co.  iPa.)  385. 

48.  That  the  average  number  of  passengers  per  car  on  an  interurban 
railway  line  is  small  is  not  conclusive  that  the  cars  are  not  overcrowd- 
ed during  rush  hours,  or  even  in  other  hours,  where  there  are  thirty 
car  movements  daily  in  each  direction  and  the  average  includes  cars 
which  carry  practically  no  traffic.  Love  v.  Lehigh  Valley  Transit  Co. 
(Pa.)  385. 

49.  A  half-hour  schedule  with  six  extra  cars  each  way  during  rush 
hours  was  ordered  to  be  substituted  for  an  hourly  schedule  with  five 
extra  cars  on  a  6mile  interurban  railway  line  between  a  borough  and 
a  county  seat  having  populations,  respectively,  of  4,500  and  75,000, 
where  the  cars  were  always  overcrowded  during  the  rush  hours  and 
frequently  during  other  periods,  and  where  a  twenty-minute  service 
was  given  on  another  division  operated  imder  similar  conditions.  Love 
▼.  Lehigh  Valley  Transit  Co.   (Pa.)   385. 

e.  Irrigation, 

60.  The  rights  of  persons  who  exchange  irrigation  rights  for  stock 
in  an  irrigation  company  should  be  governed  by  an  agreement  separate 
P.U.R.1917C. 
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and  apart  from  the  stock   certificate.     Re  Rogera   Devcdopment  Oo. 

(Cal.)   186. 

/.  BaHroads, 

Requiring  common  carrierfi  to  furnish  telephone  connection  between 
their  offices  and  the  local  telephone  exchange  as  denial  of  due 
process,  see  Constitutional  Law,  6. 

1.  Car  facilitiett  and  service, 

51.  The  Illinois  Commission  by  a  general  order  requires  all  railroads 
to  return  promptly  all  coal  cars  to  lines  owning  such  cars.  Re  Ex- 
change &  Return  of  Coal  Cars  (111.)  724. 

52.  A  carrier  was  required,  to  furnish  a  shipper,  owning  and  operat- 
ing a  coal  mine  on  its  line  of  railroad,  upon  which  was  also  located 
various  other  mines,  all  selling  and  shipping  coal  similarly  in  inter- 
state and  intrastate  commerce,  information  covering  the  period  from 
July  1,  1916,  to  July  1,  1917,  relative  to  the  number  of  coal  cars 
requested  by  each  mine  on  its  railroad;  the  number  of  cars  actually 
received  by  each  mine;  the  rating  of  each  mine  during  that  period,  and 
the  percentage  of  coal  cars  actually  requested  which  were  actually  fur- 
nished, to  be  compiled  in  tabulation  covering  semimonthly  period. 
Ayrshire  Coal  Co.  v.  Southern  R.  Co.    (Ind.)    872. 

53.  A  rule  requiring  cars  used  for  the  shipment  of  cordwood,  etc.,  to 
be  loaded  to  the  full  cubical  capacity  of  the  car  furnished  by  the  carrier, 
although  the  shipper  may  have  ordered  a  smaller  car,  was  upheld  where 
the  evidence  failed  to  show  that  the  complainant  had  been  incon- 
venienced or  had  suffered  damage  by  reason  of  the  rule.  Western,  Retail 
Lumbermen's  Asso.  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Wash.)  915. 

2.  Sleeping  car  service, 

54.  An  order  of  the  Public  Service  Commission,  that  a  railroad  fur- 
nish sleeping  car  service  for  one  year  and  keep  an  accurate  account  of 
the  earnings  of  the  car  for  that  period,  and  that  the  company  might 
then,  with  all  the  facts  before  it,  make  an  application  for  a  change  in 
the  order,  will  not  be  set  aside  as  unreasonable  where  the  service  had 
previously  been  maintained  for  a  period  of  over  thirty  years,  no  evi- 
dence was  produced  showing  any  change  in  conditions,  and  the  state- 
ment of  the  company,  which  tended  to  show  loss  in  the  service,  covered 
a  period  of  a  little  over  three  months  only,  and  did  not  show  the  total 
earnings  of  the  car.  State  ex  rel.  Missouri  P.  R.  Co.  v.  Atkinson  (Mo.) 
971. 

8.  Sidetracks, 

Requiring  railroads  to  provide  sidetrack  facilities  to  industries  as  de- 
nial of  due  process,  see  CoNsrrruTioNAL  Law,  5. 

55.  The  fact  that  a  shipper  agrees  to  assume  the  expense  necessary 
to  grade,  drain,  and  ballast  the  roadbed  of  a  proposed  switch  or  side- 
P.U.R.1917C. 
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track  doe«  not  alter  the  rule  that  a  railroad  company  cannot  he  com- 
pelled to  construct  such  a  facility  on  its  own  ground  for  the  use  of  an 
individual  shipper.  Main  Line  Stone  Co.  v.  Philadelphia  &  W.  R.  Co» 
(Pa.)   70. 

56.  llie  fact  that  a  siding  is  to  extend  to  some  point  on  the  publie 
highway  does  not  alter 'the  rule  that  a  railroad  company  cannot  be  com- 
pelled to  construct  a  switch  or  sidetrack  on  its  own  ground  for  the  use 
of  an  individual  shipper,  where  there  is  no  demand  for  such  a  facility 
except  by  one  shipper.  Main  Line  Stone  Co.  v.  Philadelphia  A  W.  R. 
Co.   (Pa.y   70. 

g.  Street  railway. 

Power  of  New  York  Commission  to  Telleve*gtreet  railway  from  fraackiM 
requiring  operation  during  winter,  see  CoxsTrrcmoNAL  Law,  12. 

57.  The  Massachusetts  Public  Service  Commission  authorised  certain 
street  and  elevated  railways  to  operate,  upon  lines  of  light  traffic,  one- 
man  cars  with  safety  devices  which  automatically  shut  off  the  power, 
apply  the  brakes,  sand  the  track,  and  open  the  doors  in  case  the  motor - 
man  should  for  any  cause,  while  the  car  is  in  operation,  remove  his 
hand  from  the  controller  handle,  the  authority  being  granted  upon  the 
understanding  that  it  might  at  any  time  be  ^withdrawn  if  the  operation 
of  the  cars  should  prove  dangerous  to  public  safety  or  inadequate  for 
the  traveling  public.    He  Brockton  &  P.  Street  R.  Co.  (Mass.)  968. 

h.  Telephonem, 

i.  In  general. 

Consolidation  of  telephone  system'  to  improve  service  not  against  publle 
policy,  see  Consolidation,  Merges,  and  Sale,  1. 

68.  A  telephone  company  may  transfer  subscribers  to  an  exchanga 
to  which  they  are  closer,  although  the  exchanges  are  10  miles  apart^ 
wlMre  the  toll  charge  between  the  exchanges  is  only  5  cents.  Morrill  ▼. 
Wisconain  Teleph.  Co.  (Wis.)  339. 

9.  Extension  of  tiervice. 

69.  An  extension  of  unlimited  free  service  to  city  subscribers  over 
rural  telephone  lines  connected  with  the  exchange,  rather  than  a  reduc- 
tion in  telephone  rates,  was  ordered  where  the  existing  rates  were  not 
high  as  compared  with  other  telephones  in  the  state,  and  the  annual 
surplus  produced  by  existing  rates  was  sufficient  to  provide  additional 
lines  to  reduce  the  number  of  rural  subscribers  on  a  line,  to  give  ade- 
quate service  with  city  subscribers  talking  out  free.  Sparta  v.  Monroe 
County  Teleph.  Ck>.   (Wis.)   507. 

3.  PhyMcal  cofinectlon. 

Review  of  Ck>mmission  order  requiring  physical  connection  of  telephone 

lines,  see  Appeal  and  Review,  3. 
P.U.R.1917C. 


Digitized  by 


Google 


1222  INDEX. 

SERVICE— conftiittetf. 

Apportionment  of  expense  of  physical  connection  between  two  tele- 
phone systems,  see  Apportionment,  12. 

Requiring  physical  connection  between  competing  telephone  lines  as  de- 
nial of  constitutional  right,  see  Constitutional  Law,  7,  8. 

Burden  of  proof  as  to  reasonableness  of  order  requiring  physical  con- 
nection of  telephones,  see  Evidence,  3. 

60.  Public  necessity  for  physical  connection  between  competing  tele- 
phone lines  may  exist  in  a  particular  locality  or  localities  althou^  the 
evils  complained  of,  as  a  reason  therefor,  are  evils  common  to  all  com* 
petition  between  telephone  companies;  and  such  necessity  may  exist 
notwithstanding  the  evils  complained  of  may  be  avoided  by  the  elimina- 
tioii  <^  the  competing  companjr,  since  the  public  necessity  referred  to  in 
the  statute  does  not  mean  absolute  necessity.  Michigan  State  Teleph. 
Co.  V.  Michigan  R.  Commission    (Mich.)   355. 

61.  Under  the  Minnesota  statute  authorizing  physical  connection  of 
telephones,  the  Railroad  and  Warehouse  Commission  must  pass  upon 
the  public  convenience,  reasonable  compensation,  and  irreparable  in- 
jury to  one  or  both  telephone  companies.  Owatonna  v.  Northwestern 
Teleph.  Exch.  Co.  (Minn.)  565. 

62.  Public  convenience  requires  a  physical  connection  between  the 
competing  toll  lines  of  a  telephone  system  and  the  local  exchange  of 
another  company  in  a  city  where  there  are  a  large  number  of  sub- 
scribers of  the  company  maintaining  the  toll  lines  and  of  its  affiliated 
and  connecting  companies  who  cannot  transmit  messages  from  their 
statioUs  to  subscribers  of  the  local  exchange,  it  appearing  that  there 
were  handled  in  the  city  during  the  preceding  year  8,854  calls  with  a 
gross  revenue  of  $2,894  on  the  toll  lines,  and  60,550  toll  messages  with 
t^  gross  revenue  of  $20,470  at  the  local  exchange.  Owatonna  v.  North- 
western Teleph.  Exch.  Co.  (Minn.)  565: 

63.  Public  convenience  and  necessity  require  a  physical  connection 
between  a  local  exchange  providing  the  only  facilities  for  loeal  tele- 
phone service  and  the  toll  lines  of  the  Bell  telephone  system,  in  a  ooU 
lege  town,  although  the  local  exchange  furnishes  kmg-distanoe  service 
over  the  lines  of  a  third  company,  where  it  appears  that  the  loeal  sub- 
scribers and  the  college  students  and  professors  are  put  to  great  incon- 
venience by  being  obliged  to  go  to  the  central  office  to  place  and  answer 
numerous  calls  over  the  Bell  system.  State  Public  Utilities  Conunis- 
sion  V.  Lebanon  Teleph.  Exch.  (111.)  550. 

i.  Water. 

64.  Rules,  regulations,  and  recommendations  as  to  service  by  water 
utilities,  including  provisions  for  ownership,  location,  and  testing  of 
meters,  bills  for  service,  and  service  connections  from  main  to  curb, 
were  adopted  by  the  New  Jersey  Board  of  Public  Utility  Commission- 
ers, to  be  effective  March  10,  1917,  except  jbls  to  service  connections, 
which  provisions  are  to  be  effective  March  14,  1917.  Re  Water  Utilities 
(N.  J*.)   241. 

65.  A  water  utility  should  give  its  existing  consumers  a  preference 
P.U.R.1917C. 
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over  other  persons  to  purchase  surplus  water  for  irrigation  purposes. 

Re  Murray  (€al.)  521.      ^ 

66.  A  water  utility  having  numerous  groups  of  consumers  was  di- 
rected to  distribute  its  water  under  one  of  two  rules:  (1)  Water  taken 
from  the  utility's  transmission  line  and  distributed  by  the  consumers 
themselves  to  be  paid  for  as  a  whole;  the  consumers  to  maintain  and 
repair  their  distributing  systems;  (2)  where  the  utility  distributes  the 
water,  collections  to  be  made  by  the  utility  in  accordance  with  indi- 
vidual consumption  and  the  distributing  system  maintained  by  the 
utility.    Re  Murray   (Cal.)   521. 

07.  A  water  utility  may  safeguard  the  fire-protection  system  by 
refusing  to  allow  hydrants  to  be  used  for  purposes  other  than  fire, 
where  proper  and  sufficient  water  cranes  are  furnished  by  the  utility 
to  meet  municipal  sprinkling  requirements.  Bradley  Beach  y.  Hon« 
niouth  County  Water  Co.  (N.  J.)   602. 

i£RTIC£  COKKECTIOHS. 

See  also  Service,  28-35. 

Rules  in  New  Jersey  as  to  service  eonnectioBs  from  main  to  curb» 
p.  261. 

SERVICE  OF  PROCESS. 

Service  of  answer  in  proceeding  before  €qnnBMiai>  tee  Fbqcb» 
Dims,  1.       : 

SERVICE  PIPES. 

See  Skbvice  Conncctioits. 


General  order  permitting  reparation  for  misrouting  shipments,  see 

RCPABATION,  4. 

Shippers. 

See  Consumers  and  Patrons. 

SIDETRACK. 

Requiring  railroad  to  provide  sidetrack  facilities  to  industries  as 

denial  of  due  process,  see  Constitutional  Law,  5. 
Sidetrack  as  public  purpose  for  which  property  may  be  taken,  see 
Eminent  Domain,  1. 
-     Railroad  service  by  means  of,  see  Sbevuib,  55,  56. 

SIGNALS. 

Rules  of  Illinois  Commission  relative  to  signals  at  grade  crossings, 
see  Constitutional  Law,  1. 

Rules  of  Connecticut  Commission  governing  construction  and  main- 
tenance of  electric  railway  signal  boxes  and  similar  attachments  on 
wood  poles  carrying  electric  wires  of  two  or  more  parties,  p.  950. 
P.U.R.1917C. 
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Necessity  for,  in  fixing  rates  by  comparison,  see  Rates,  26,  31. 

8IHGI.E  UffDUSTBT. 

Supplying  energy  to  single  industry  as  "distribution,"  see  Sebt- 
ICE,  37. 

SIKKIIIO  FUND. 

Depreciation  of  water  system  estimated  on  sinking  fund  basis,  see 

Depreciation,  8. 
Municipal  acquisition  of  plant  to  be  effected  by  taxation  or  city 

bonds  and  not  by  fund  created  by  excessive  rates  prescribed 

by  municipal  franchise,  see  Return,  10. 

BUBEPING  CARS. 

Effect  of  return  as  a  whole  on  requiring  sleeping  car  service  on 

branch  line  at  a  loss,  see  Return,  15. 
Jurisdiction  of  Missouri  Commission  to  require  railroad  to  fumiak 

sleeping  car  service,  see  Servioe,  6. 
8ee  also  Service,  54. 

8UDIHG  SCALE. 

Of  rates,  see  Rates,  16,  16,  68. 

SMAXX  COHSUHmS. 

Variation  in  cost  of  service  to  large  consumer  and  small  oonsumer, 
see  Rates,  3. 

SOUTH  DAKOTA. 

Jurisdiction  of  Commission  to  enforce  municipal  ordinance  rela- 
tive  to  physical  connection  of  telephone  lines,  sm  CoMMia" 
BIONB,  4«  ^ 

SPEEB. 

Rules  of  Illinois  Commission  relative  to  speed  of  railroad  motar 
cars  at  grade  crossings,  see  Crossings,  1. 

SPRIKKUHO. 

Water  cranes  to  meet  municipal  sprinkling  requirements,  sea 
Service,  67. 

STANDARDS. 

Standards  for  installation  of  electric  equipment  in  buildings  of 

gas  and  steam  companies,  see  Gas,  1. 
Of  gas  service,  see  Service,  46. 

STAKDBT  SERVICE. 

See  generally  Service,  41,  42. 

Allowance  for  property  used  only  in  an  emergency,  see  Valuation, 
41. 
P.U.R.1917C. 
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BTAKDPIPBS. 

Valuation  of  land  used  for  standpipes  and  rasenroira,  aee  Valua- 
tion, 43. 

STATIONS  AKD  STOPS. 

EstabliBbment  of  exprens  station  to  facilitate  shipments  id  beer 

into  prohibition  states,  see  Sbbtigb»  4. 
Jurisdiction  of  Commi»»ion  to  require  bulletin  boards  at  raQroad 

stations  without  telegraph  office,  see  SmviCB,  5. 

STATUTES. 

Commencement  of  operation  before  securing  final  order  from  Com- 
mission as  violation  of  California  statute,  see  Ckbtificatk  or 
Convenience  and  Necessitt,  1. 

Requiring  carriers  to  give  Commission  notice  of  proposed  advance 
in  rates  as  interfering  with  right  of  Interstate  Conuneroe 
Conunission  to  regulate  rates,  see  Constitutional  Law,  18. 

Right  to  classify  service  and  rates  under  Missouri  statute,  see 
Discrimination,  3. 

Free  service  as  unlawful  discrimination  under  Pennsylvania  stat- 
ute, see  Discrimination,  6. 

Free  service  as  compensittion  for  franchise,  as  unlawful  discrimina- 
tion under  Illinois  statute,  see  DiscRiMnrATioN,  8. 

Lower  steamship  rates  to  navy-yard  employees  as  unlawful  dis- 
crimination under  Washington  statute,  see  DrscBiMnrATiON, 
14. 

Power  of  court  under  Montana  statutes  to  grant  temporary  in- 
junction to  suspend  Commission  order  regulating  train  service, 
see  Injunction,  1. 

Power  of  utility  to  guarantee  the  bonds  of  another  company  as  in- 
cident to  its  right  to  make  traffic  arrangements  with  such  com- 
pany, see  Intebcobporate  Relations,  2. 

Automobiles  operated  as  common  carriers,  on  public  highways  bo- 
tween  cities  subject  to  regulation  by  California  Commission, 
see  Public  Utilities,  4. 

Tips  to  operators  of  mutual  telephones  by  nonsubscribers  as  con- 
stituting operation  for  hire,  see  Public  Utiuties,  5. 

Manufacturing  company  selling  surplus  electric  current  as  public 
utility  under  Missouri  statute,  see  Pubi.ic  Utilities,  7,  8. 

Increased  operating  expenses  as  "emergency"  under  Wisconsin  stat- 
ute, authorizing  Commission  to  suspend  railroad  rates,  see 
Rates,  6. 

Electric  railroad  as  "street  railroad"  or  "railroad"  within  meaning 
of  California  statute  relative  to  street  railway  fares  in  a  city, 
see  Rates,  57. 

Right  of  action  for  greater  charge  for  shorter  haul  in  violation  of 
California  statute  and  Constitution,  see  Reparation,  1. 

New  Hampshire  statute  relative  to  the  issuance  of  securities,  see 
Secubitt  Issues,  11. 

Proportion  of  bonds  to  stock  under  Missouri  statute,  see  Secubitt 
Issues,  15. 
P.U.R.1917C. 
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Jurifldictioii  ol  MisMmri  Conaniesion  to  require  railroad  to  farnish 
sleeping  car  service,  see  Sebvice,  6. 

Statutory  power  of  Pennsylvania  Commission  over  construction 
of  switches  or  sidetracks,  see  Service,  8. 

Statutory  power  of  Connecticut  Commission  over  extension  of  serv- 
ice, see  Sebvioe,  10. 

statutory  jurisdiction  of  Michigan  Conmiission  over  physical  con- 
nection of  telephones,  see  Sbsvice,  12. 

Minnesota  statute  relative  to  physical  connection  of  telephones,  see 
Sebvice,  61. 

1.  A  statute  susceptible  of  a  reasonable  construction  avoiding  a 
conflict  with  the  Constitution  should  be  so  construed.  State  ex  rel. 
Nebraska  State  R.  Commission  v.  Missouri  P.  R.  Co.  (Neb.)  597. 

2.  The  failure  of  the  presiding  officer  of  the  senate  to  sign  a  bill, 
which  was  afterwards  approved  by  the  governor,  and  which  the  journal 
of  the  senate  shows  passed  the  senate  by  the  constitutional  majority, 
does  not  affect  the  validity  of  the  act.  State  ex  rel.  Nebraska  State  R. 
Commission  v.  Missouri  P.  R.  Co.  (Neb.)  597. 

STBAM. 

Standards  for  installation  of  electric  equipment  in  buildings  of  gas 

and  steam  companies^  see  Gas,  1. 
Capitalization  of  saving  over  steam  in  fixing  value  of  water  rights, 

see  Valuation,  68,  69. 

8TBAM  PUiNT. 

Necessity  of  electric  company  having,  sec  Sbkvice,  42. 
Allowance  for  property  used  only  in  an  emergency,  see  Valuation, 
41. 


Lower  rate  to  navy-yard  employees  as  unlawful  discrimination,  sse 
Discrimination,  14. 

STOCK. 

J*urc)iase  by  foreign  utility  of  capital  sto<^  from  a  domestic  utility, 
see  Consolidation^  Mebger,  and  Sale,  4. 

Objections  to  consolidation  effected  through  purchase  of  stock,  see 
Consolidation,  Merges,  and  Sale,  7-9. 

Issuance  of,  see  Secubity  Issues. 

Proportion  of  bonds  to  stock  under  Missouri  statute,  see  Secubitt 
Issues,  15. 

Capitalization  of  bonuses  allowed  for  subscriptions  to,  see  Valua- 
tion, 27,  28. 

STOCK  CERTIFICATES. 

Persons  exchanging  irrigation  rights  for  stock  in  eompnny  to.  have 
contract  other  than  stock  certificates,  see  Seevicb,  50. 
P.U.R.1917C. 
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STOCKHOLDERS. 

Excessive  operating  expenses  as  chargeable  to  stockholders  and  not 

to  rate  payers,  see  Rbtubn,  2. 
Service  of  irrigation  company  not  limited  to,  see  Skbvioe,  2. 

STOP-OVERS. 

Prepaid  permit  for  stop-bVer  privileges,  see  Rates,  45. 

STOPS. 

See  Stations  and  Stops.  t  .  * 

STORAGE. 

Free   baggage  storage  to  commercial  travellers  As  unli^wfid  dis- 
crimination, see  DiSCBIMINATION,  20,  21.  ^ 
Rates  for  storage  of  baggage,  see  Rates,  42,  43. 

STORAGE  BATTERY. 

Rules  governing  construction  of  electric  storage  butteries  in.  build- 
ings of  gas  and  i|team  companies,  p.  2S7. 

STREET  LIGHTING. 

Rules  of  the  Connecticut  Commission  governii^  the  construction 
and  maintenance  of  electric  street  lamps  and  fixtures  on  wood  poles 
carrying  electric  wires  of  two  or  more  parties,  p.  048. 

STREET  RAILWAYS. 

Discrimina;tion  in  rates  between  different  cities,  see  Discrimina- 
tion, 11. 

Electric  railroad  as  "street  railroad"  or  "railroad"  within  mssning 
of  California  statute  relative  to  street  railway  fares  in  » 
city,  see  Rates,  57. 

Rates  for,  see  Rates  generally,  and  particularly,  57-60.  r 

Discontinuance  during  winter  of  service  which  is  carried  on  at.  a 
loss,  see  Sebvicb,  24. 

One-man  cars  with  proper  safety  devices,  see  Sebvice,  57.     . 

Rules  erf  Oonnectkut  Commission  governing  construction  and  main- 
tenance of  wires  of  electric  railways  on  wood  poles  carrying  tlectric 
wires  of  two  or  more  parties,  p.  93& 

STREETS. 

See  Highways  and  Strebts. 

SUBSCRIBERS. 

See  Consumers  and  Patbons. 

SUBSIDIARY  qOMPAHY. 

Necessity  of  securing  Commission's  consent  for  purchase  by  parent 
company   of   bonds   of    subsidiary,    see   Intebcx>bpobatb-  Rb- 

LATIONS,  1. 

P.U.R.1917C.  r^  ^ 
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SUBURBAN  SERVICE* 

Street  railway  fares  in  territory  annexed  to  city,  see  Rates,  59, 
60. 

SUMMER. 

Lower  water  rates  to  summer  consumers  as  unlawful  discrimin*- 
tion,  see  Disoumination,  13. 

SUHDAT.  ^ 

Charge  for  storage  of  baggage  on,  see  Ratbs,  43. 

SVPBRSEDED  PROPERTY. 

As  plant  development  expense  in  raluation  prooeeding,  see  Vau7- 
ATION,  40. 

SURPLUS. 

Fixing  charge  for  surplus  product,  see  Ratbs,  5. 

When  not  available  for  dividends,  see  Sbcubitt  Issuu,  2. 

SWITCHBOARD. 

Rules  governing  construction  of  electric  switchboards  in  buildings 
of  gas  and  electric  companies,  p.  267. 

SWITCHING  SERVICE. 

Jurisdiction  of  Commission  to  compel  railroad  company  to  con- 
struct branch  road  or  switch,  see  Sebvick,  7,  8. 

Rules  governing  construction  of  electric  switcfies  in  buildings  of 
gas  and  steam  companies,  p.  267. 

Rules  of  Connecticut  Commission  governing  construction  and  main- 
tenance of  electric  railway  switches  and  similar  attachments  on  wood 
^les  carrying  electric  wires  of  two  or  more  parties,  p.  fOO. 

TAXES. 

Basis  of  apportioning  taxes  between  different  classes  of  telephone 
.    service,  see  Appobtionicknt,  10. 

Jurisdiction  of  Illinois  Commission  to  compel  payment  of  mu- 
nicipal taxes  for  poles  occupying  city  streets,  see  Commis- 
sions, 7. 

Additional  compensation  for  payment  of  taxes  aocruing  after  fix- 
ing for  compensation  for  municipal  acquisition,  see  Municipal 
Plant,  6. 

Allowances  for,  on  excessive  bond  issue  as  an  operating  expense, 
see  Retubn,  1. 

Municipal  acquisition  of  plant  to  be  affected  by  taxation  or  city 
bonds  and  not  by  fund  created  by  excessive  rates  prescribed 
by  municipal  franchise,  see  Rcturn,  10. 

Allowance  as  an  overhead  of  taxes  during  constructioo,  see  Valu- 
ation, 17. 
P.U.R.1917C.  ^  1 
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TECHNICAL  OBJECTIOH. 

Technical  objection  as  warrant  for  withholding  approval  of  plan 
for  purchase  of  a  utility's  stock,  see  Consolidation,  Mkrqkr, 
AND  Sale,  6. 

TELEGRAPHS. 

Order  requiring  removal  of  high  tension  electric  poles  to  eliminate 
interference  with  telegraph  lines  as  denial  of  due  process,  see 

CONSTFTUnONAL  LaW,  3. 

Interference  with,  by  high-tension  electric  lines,  see  BLBCimiciTT, 

1-3. 
Jurisdiction  of  Commission  to  require  bulletin  boards  at  railroad 

stations  without  telegraph  office,  see  Sebvice,  5. 

TELEPHONES. 

See  also  Mutual  Tblephoneb. 

Apportionment  of  expenses  between  different  classes  of  service,  see 
Apportionment,  4-10. 

Apportionment  of  expense  of  physical  connection  between  two  tele- 
phone systems,  see  Apportionment,  12. 

Jurisdiction  of  Indiana  Commission  over  construction  of  telephone 
lines  outside  of  corporate  limits  of  city  or  town,  see  Com- 
missions, 1. 

Jurisdiction  of  Pennsylvania  Commission  in  passing  upon  approval 
of  municipal  ordinance  authorizing  telephone  company  to  oc- 
cupy  streets,  see  Commissions,  2. 

Consolidation  of  telephone  system  to  improve  service  not  against 
public  policy,  see  Consolidation,  Merger,  and  Sale,  1. 

Payment  for  telephone  instrument  as  affecting  sole  ownership 
necessary  to  effect  a  sale  of  the  line,  see  Consolioation,  Mn- 
GER,  AND  Sale,  2. 

Requiring  common  carriers  to  furnish  telephone  connections  be- 
tween their  offices  and  the  local  telephone  exchange  as  denial 
of  due  process,  see  Constitutional  Law,  6. 

Depreciation  of  telephone  plant,  see  Depreciation,  6,  7. 

Discrimination  in  rates,  see  Discrimination,  27-29. 

Interference  with,  by  high-tension  electric  lines,  see  Electeicitt, 
1-3. 

Invasion  of  occupied  territory,  see  Monopoly  and  Competition,  9. 

Telephone  company  as  proper  party  to  apply  for  enforcement  of 
municipal  ordinance,  requiring  physical  connection  of  tele- 
phone lines,  see  Parties,  1. 

Amount  of  discount  for  prompt  payment  of  telephone  bills,  see 
Payment,  5,  6. 

Tips  to  operators  of  mutual  tslephones  by  nonsubscribers  as  con- 
stituting operation  for  hire,  see  Public  Utiuties,  5. 

Rate  for,  see  Rates  generally,  and  particularly,  61-67. 

Return  allowed  telephone  company,  see  Return,  25. 

Jurisdiction  of  Commission  over  physical  connection  of,  see  Serv- 
ice, 12. 

Service  by,  see  Service,  58-63. 
P.U.R.1917C. 
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TELEPHONES— otmUmifd. 

Rules  of  Connecticut  Commission  governing  construction  of  elec- 
tric wires  to  prevent  induction  and  leakage,  p.  953. 

TENANT. 

Kight  of  tenants  in  apartment  houses,  upon  discontinuance  of  elec- 
I  trie  service  to  building,  see  Sebvice,  23. 

TBRRITORT. 

Division  of  territory  between  telephone  exchanges,  see  Ssryicz,  58. 

TEST. 

Rules  in  New  Jersey  as  to  testing  water  meters,  p.  247. 
For  purity  and  heating  power  of  gas  in  New  York,  p.  68. 

THEATERS. 

Electric  rate  for  moving  picture  theater,  see  Rates,  37,  38. 
Transformers  in  moving  picture  theaters  to  change  alternating  to 
direct  current,  see  Sebvice,  34. 

TIME. 

Of  making  valuation,  see  Valuation,  31. 

TIPS. 

Tips  to  operators  of  mutual  telephones  by  nonsubscribers  aa  con- 
stituting operation  for  hire,  see  Public  Utilities,  5. 

TOIX  CHARGES. 

For  telephone  service,  see  Rates,  62,  63. 

TOIX  LINES. 

Physical  connection  between  toll  lines  and  local  iiAea,  «te  Shitick^ 
62,  63. 

TONNAGE  PER  CAR. 

As  method  of  fixing  railroad  rates,  see  Rates,  49. 

TRANSFORMERS. 

Transformers  in  moving  picture  theaters  to  change  alternating  to 
direct  current,  see  Sebvice,  34. 

Rules  governing  construction  of  electric  transformers  in  buildings 
of  gas  and  steam  companies,  p.  266. 

Rules  of  Connecticut  Commission  governing  the  construction  and 
maintenance  of  electric  transformers  and  similar  attachments  on  wood 
poles  carrying  electric  wires  of  two  or  more  parties,  p.  J>48, 

TRANSBaSSION  LINE. 

See  WiBES  AND  Cables. 
P.U.R.1917C. 
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TRAHSPORTATIOH. 

Failure  to  protest  at  time  of  payment  as  affecting  riglit  to  repa- 
ration of  overcharges  for  transportation  of  goods,  see  Rep- 
aration, 3. 

TBAVEUHO  SALESMEN. 

Lower  baggage  rates  to  commercial  travelers  as  unlawful  discrimi- 
nation, see  Discrimination,  17-21. 

TBIAI.. 

Trial  meter  rates  upon  change  from  flat  rates,  soe  Rati8>  20. 

TBUST  CERTIFICAT:f:S. 

See  Equipment  Trust  Cebtificatkb. 

TITBNING  ON  AND  OFF. 

Charge  for  turning  on  water  turned  off  at  consumer's  request,  sea 
Service,  35. 

UNITED  STATES. 

Restriction  in  contract  with  United  States  as  permitting  large  re- 
turn, see  Return,  20. 

Consideration  in  fixing  value  of  water  rights,  that  power. site  is 
under  control  of  Federal  government,  see  Valuation,  66. 

UNIT  PRICES. 

Consideration  in  fixing,  see  Valuation,  13. 

UNUSED  PROPERTT. 

Valuation  of,  see  Valuation,  35-41.  , 

USE. 

Electric  rate  to  give  consumers  benefit  from  increase  {n  hours  of 
use,  see  Rates,  34. 

UTILITIES. 

See  PXTBUO  UTILITU8. 

VACATION. 

Discontinuance  without  notice  of  service  to,  during  Tacation  period, 
see  Service,  26,  27. 

VALUATION^ 

I.  Ascertainment  of  value  or  cost,  I-^IO. 
a.  Of  value f  l-^ll. 

1.  In  general,  1,  2. 

2.  Original  cost  as  measure,  3. 

3.  Value  of  securities  as  measure,  4,  5. 

4.  Capitalization  of  earnings  as  me€uure,  6, 

5.  Sale  pHce  as  measure,  7. 
O.  Boole  value  as  measure,  8. 

P.U.R.1917C. 

Digitized  by  VjOOQlC 


1232  INDEX. 

VALUATION,  l.-Hxmiinued, 

h.  Of  original  coU,  9^11^ 
e.  Of  reproduction  cost,  12,  13 • 
d.  Of  reproduction  cost  leas  depreciation,  14-^lC 
II.  Nonphyaical  elements  affecting  value,  17^-26, 
a.  Overhead  expenses,  17^21, 

1.  In  general,  17. 

2.  Organization  eatpenses,  IS. 

3.  Interest  during  construction,  10,  20. 

4.  Contingencies,  21. 

h.  Bavemeni  over  mains,  22,  23, 
c.  Discount  on  bonds,  24^20. 
III.  Items  and  expenses  chargeable  to  capital,  27^32, 

a.  In  general,  27^29. 

b.  Expenditures  f€tr  extensions  and  betterments,  30-^2. 
ly.  Valuation  of  particular  leinds  of  tangible  property,  33^-^S. 

a.  In  general,  33,  34. 

b.  Rroperty  not  used  or  useful  in  public  service,  35—41. 

1.  In  general,  35—37. 

2.  Investment  in  excess  of  present  needs,  3S^-40. 

3.  Property  used  in  emergencies,  41. 

c.  Property  paid  for  out  of  earnings,  42. 

d.  Lands,  43. 

e.  Working  capital,  44^^43. 

1,  In  general,  44,  45. 

2.  Amounts  allou>ed,  40-''48. 

F.  Valuation    of    particular    Mnds    of    intangible    property, 
49-^00. 

a.  In  general,  49. 

b.  Going  value,  50—414. 

1.  In  general,  SO-^/M. 

2.  Plant  considered  as  going  concern,  64,  SS. 

3.  Early  losses,  511-04. 

(a)  In  general,  59^4^9. 

(b)  Where    early    losses    have    been    recouped, 

69^63. 

(c)  Losses  after  development  period  94. 
e.  Water  rights,  05— I7P. 

Fower  of  California  Commisaioii  relaiiTe  to  fixing  oiMMpenaatioB  for 
municipal  acquisition,  see  Municipai.  Plant,  1-3. 

Consideration  of  relation  between  return  and  valuation  in  rate  making, 
see  Rates,  2. 

I.  Ascertainment  of  value  or  cost. 

a.  Of  value. 

1.  In  getteral. 

1.  The  original  cost  to  date  and  the  reproduction  cost  of  utility 
property  are  prominent  factors  in  fixing  the  rate-making  value,  al- 
P.U.R.19170. 
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VALVATIOS— continued. 

though  all  evidence  of  value  should  also  be  considered.    Be  Kansas  City 

Electric  Light  Co.   (Mo.)   728. 

2.  The  weight  to  be  assigned  to  various  appraisals  and  estimates 
of  value  depends  upon  the  personality  of  the  appraiser,  the  thorough- 
ness with  which  he  performs  his  task,  and  the  theory  under  which  the 
appraisal  is  compiled  and  depreciated.  Pdcin  y.  Pekin  Waterworks 
Co.    (111.)   838. 

2.  OriQhua  cost  OB  uheaaure. 

Definitions  of  "original  cost  to  date,"  p.  745. 

3.  The  actual  cost  of  constructing  extensions  rather  than  the  con- 
tract price  paid  to  one  who  acted  as  agent  for  the  company  and  sublet 
the  contract  is  the  proper  charge  to  investment  account.  Ben  Avon 
V.  Ohio  Valley  Water  Co.  (Pa.)  390. 

8.  Value  of  Becuritiea  as  mecMure. 

4.  Outstanding  stocks  and  bonds  of  a  consolidated  utility  furnish 
little  assistance  as  a  guide  in  determining  the  fair  value  of  the  prop- 
erty for  rate  making,  where  it  appears  that  they  were  issued  in  effecting 
consolidations  and  mergers,  and  in  payment  of  contracts  for  the  con- 
struction of  the  plant,  without  proper  regard  for  the  actual  value  of  the 
properties  or  stocks  acquired  or  the  work  done.  Ben  Avon  v.  Ohio  Val- 
ley Water  Co.  (Pa.)  390. 

5.  An  opinion  as  to  the  fair  market  value  of  securities  is  of  little 
aid  in  determining  the  present  value  of  a  utility,  where  there  is  no  evi- 
dence to  serve  as  a  basis  for  the  opinion.  Re  Kansas  City  Electric 
Light  Co.   (Mo.)   728. 

4.  CapUalization  of  eamtnga  as  measure^ 

6.  Estimation  of  the  value  of  the  property  of  a  utility,  such  as 
water  rif^ts,  which  are  based  upon  the  gross  revenues  that  will  be 
produced  at  an  assumed  rate  for  the  commodity,  will  be  g^ven  a  very 
limited  consideration.     Re  Montgomery  Hydroelectric  Co.   (111.)   224. 

5.  Sale  price  as  measure » 

7.  The  amounts  paid  for  properties  acquired  through  the  merger 
of  ntilities,  in  so  far  as  they  exceed  the  original  cost  of  the  properties, 
are  not  proper  charges  to  investment  account.  Ben  Avon  v.  Ohio  Valley 
Water  Co.  (Pa.)  390. 

O.  Booh  value  as  measure, 

8.  The  ratio  of  the  fair  value  to  the  book  value  of  utility  property, 
as  a  whole,  was  applied  by  the  Wisconsin  Ck>mmi8sion  to  the  various 
sections  of  the  property  in  order  to  fix  the  fair  value  of  each  section. 
Re  Portage  Teleph.  O.  (Wis.)  647. 

P.U.R.1917C.  78 
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YALVATLO^-^continuedL 

b.  Of  original  omI. 

9.  In  Mcertaining  the  original  eott  <^  the  propertj  ^f  a  consoli- 
dated utility,  the  exoees  cost  oi  property  acquired  which  represented 
neither  real  aesete  nor  real  additions  to  investment  in  plant  should  be 
deducted  from  the  plant  investment.  Re  Kansas  City  Electric  Light 
Co.  (Mo.)  728. 

10.  The  depreciation  reserve  of  a  utility  should  be  deducted  from  the 
plant  investment  in  ascertaining  the  original  cost  to  date,  where  the  re- 
serve represents  depreciation  accrued  but  not  materialized,  and  the 
money  has  not  been  set  aside  as  a  separate  fund  but  has  been  used  in 
making  permanent  improvements.  Re  Kansas  City  Electric  Light  Co. 
(Mo.)  728. 

11.  The  unextinguished  discount  and  expense  of  the  funded  debt  of 
a  consolidated  utility  should  be  deducted  from  the  plant  investment  in 
ascertaining  the  original  cost  to  date,  where  the  excess  liability  as- 
sumed in  issuing  securities  over  the  money  actually  acquired  was  not 
expended.    Re  Kansas  City  Electric  Light  Co.  (Mo.)  728. 

c.  Of  reproduction  cost, 

12.  In  fixing  the  reproduction  cost  of  a  utility's  charter  and  fran- 
chises the  Pennsylvania  Commission  made  due  allowance  for  the  addi- 
tional expenditures  that  would  be  necessary  at  the  present  time,  but 
that  would  not  have  been  required  at  the  time  the  charter  and  fran- 
chises were  acquired.  Ben  Avon  v.  Ohio  Valley  Water  Co.  (Pa.) 
390. 

13.  In  fixing  unit  prices  in  estimating  the  reproduction  cost  of  a 
utility,  some  consideration  should  be  given  to  recent  increases  in  prices, 
though  not  to  the  extent  of  using  abnormal  prices.  Re  Kftn^sa  City 
Eleotric  Light  Co.  (Mo.)   728. 

d.  Of  reproduction  cost  lefts  depreciation. 

14.  A  smaller  amount  of  depreciation  may  be  deducted  from  repro- 
duction cost  in  a  rate  valuation  than  in  a  sale  or  security  issue  valu- 
ation, where  the  plant  is  efficient  but  an  adequate  depreciation  reserve 
has  not  been  created.     Rich  v.  Biddeford  k  S.  Water  Co.  (Me.)   982. 

15.  The  accrued  depreciation  of  a  utility  should  be  deducted  from 
the  reproduction  cost  in  fixing  the  rate-making  value.  Re  Kansas  City 
Electric  Light  Co.  (Mo.)  728. 

16.  The  Idaho  Commission  will  deduct  accrued  depreciation  from 
the  value  of  a  utility's  property  in  a  rate  proceeding  where  the  plant 
has  depreciated  to  such  an  extent  as  to  reduce  its  efficiency.  Wiseman 
v.  Rupert  Electric  Co.   (Idaho)   111. 

P.U.R.IDITC. 
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11,  ifonphif9iedl  elements  dUt^eUng  vaime. 
a.  Overhead  expenses, 

X,  In  general. 

Depreciation  of  overhead  expenses  in  estimating  reproduetkm  cost  leM 
depreciation,  see  Depbeciatio:*?,  2. 

17.  In  fixing  tlie  fair  value  of  a  public  utility  for  rate  making,  an 
allowance  should  be  made  for  interest^  taxes,  and  insurance,  administra-* 
tion  and  legal  expenses,  engineering,  and  contingencies  during  the  period 
of  construction.    Ben  Avon  v.  Ohio  Valley  Water  Co.  (Pa.)  390. 

2,  Organization  expenses, 

18.  The  sum  of  $30,000  was  held  to  be  a  reasonable  allowance  for 
organization  expense  for  a  water  company  having  a  rate-making  value 
of  $1,030,620.80,  taking  into  consideration  that  $114,600  was  allowed 
for  other  overheads.    Rich  v.  Biddeford  k  S.  Water  Co.  (Me.)  082. 

3»  Interest  during  construction. 

19.  Interest  during  construction  is  the  loss  of  money  sustained  by 
the  investors  during  the  construction  period  which  has  to  be  recouped 
when  the  business  has  become  established,  and  hence  it  is  customary 
to  allow  this  item  of  cost  to  be  capitalized.  Ben  Avon  v.  Ohio  Valley 
Water  Co.;  (Pa.)    390. 

20.  In  estim'ating  the  reproduction  cost  of  a  water  system  an  allow- 
ance was  made  for  interest  during  construction  at  the  rate  of  6  per 
cent  per  annum  during  one-half  of  the  estimated  construction  period. 
Ben  Avon  v.  Ohio  Valley  Water  Co.  (Pa.)  390. 

4.  Contingencies, 

21.  An  allowance  of  $15,100  for  contingencies,  including  liability  and 
workmen's  compensation  insurance  and  kindred  items,  is  reasonable  ior 
a  water  company  having  a  rate-making  value  of  $1,030,620.80.  Rich 
V.  Biddeford  &  S.  Water  Co.   (Me.)   982. 

5.  Pavement  over  mains, 

22.  The  cost  of  paving  over  mains  should  not  be  included  in  esti- 
mating the  reproduction  cost  of  a  water  plant  where  the  mains  were 
laid  before  the  paving  was  put  down.  Ben  Avon  v.  Ohio  Valley  Water 
Co.  (Pa.)  390. 

23.  An  allowance  should  be  made  for  the  cost  of  paving  over  mains 
which  were  laid  after  the  pavement;  but  the  cost  of  paving  over  mains 
which  were  laid  before  the  pavement,  and  the  cost  of  repaving,  should 
not  be  included  in  the  fair  value  for  rate  making.  Ben  Avon  v.  Ohio 
Valley  Watftr  Co.  (Pa.)  390. 

P.U.R.1917C.  r^^^M^ 
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0.  BUcautU  on  bcmda. 

24.  No  allowance  will  be  made  for  discount  and  brokerage  on  securi- 
ties in  a  rate  valuation,  it  appearing  that  so  far  as  the  amount  is  for 
promotion  and  interest  it  has  been  compensated  fpr  in  allowances  for 
organization  expenses  and  interest  during  construction,  and  that  there 
is  no  evidence  that  any  such  expenses  were  ever  incurred  until  ten  . 
years  after  the  plant  was  completed,  except  as  paid  for  in  organization 
expense.     Rich  v.  Biddeford  &  S.  Water  Co.   (Me.)   982. 

25.  An  allowance  for  bond  discount  and  brokerage  should  not  be 
made  in  ascertaining  the  reproduction  cost  of  a  utility.  Re  Kansas 
City  Electric  Light  Co.    (Mo.)   728. 

26.  No  allowance  should  be  made  for  discount  or  brokerage  in  a 
rate  valuation,  in  the  absence  of  sufficient  evidence  showing  that  money 
was  expended  for  that  purpose.  Ben  Avon  v.  Ohio  Valley  Water  Co. 
(Pa.)  390. 

III.  Items  and  expenses  chargeable  to  capital. 

a.  In  general. 

Cost  of  office  furniture  as  operating  expense  or  capital   charge,  see 

Retubn,  8. 
Cost  of  drilling  natural   gas  wells  as  operating  expense  or   capital 

charge,  see  Retubn,  9. 

27.  Bonuses  allowed  for  subscriptions  to  capital  stock,  capital  stock 
issued  without  apparent  consideration,  and  financial .  losses  are  not 
proper  charges  to  investment  account.  Ben  Avon  v.  Ohio  Valley  Water 
Co.  (Pa.)  390. 

28.  Amounts  paid  to  the  state  a»  %odu8  upon  capital  stock  and 
incidental  expenses  incurred  in  securing  the  charter  and  franchise  are 
proper  charges  to  investment  account.  Aen  Avon  v.  Ohio  Valley  Water 
Co.  (Pa.)  390. 

29.  Expenses  incurred  in  appraising  a  utility's  property  and  other 
expenses  incident  to  a  rate  investigation  are  not  proper  charges  to 
investment  account;  but  such  charges  should  be  amortized  out  of  in- 
come, or  charged  directly  to  income  account  or  profit  and  loss  account. 
Ben  Avon  v.  Ohio  Valley  Water  Co.  (Pa.)  390. 

b.  Expenditures  for  extensions  and  beitemients. 

30.  In  establishing  rates,  the  California  Commission  generally  takes 
into  consideration  such  additions  to  capital  account  as  may  reasonably 
be  anticipated  during  the  next  year.     Re  Murray  (Cal.)  521. 

31.  The  Illinois  Commission  will  depart  from  its  rule  of  adhering 
strictly  to  the  date  of  the  valuation  in  a  rate  case  in  order  to  take 
cognizance  of  subsequent  additions  and  betterments,  where  the  situ- 
ation is  so  unusual  as  to  make  such  a  oourse  equitable.  Pekin  v.  Pekin 
Waterworks  Co.  (III.)   838. 
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32.  In  fixing  the  rate  base  for  a  water  utility  that  was  about  to 
improT'e  its  plant  bj  raising  a  dam  to  increase  its  storage  capacity, 
and  thus  give  its  consumers  the  increased  security  for  which  they  had 
been  contending,  the  California  Commission  made  additional  allowances 
under  the  head  of  capital  account,  depreciation  annuity,  and  mainte- 
nance and  operating  expenses  in  connection  with  the  construction  work 
on  the  dam  and  the  distribution  system  necessary  to  take  care  of  the 
increased  amount  of  water.    Re  Murray  (Cal.)  521. 

IV.  Valuation  of  particular  Mtida  of  tangible  property, 

a.  In  general. 

33.  The  cost  of  meters  should  be  included  as  part  of  the  utility's 
property  in  a  valuation  for  rate  making.  Wiseman  y.  Rupert  Electric 
Co.  (Idaho)  111. 

34.  The  cost  of  a  new  adding  machine  is  a  proper  charge  to  invest- 
ment account  under  the  head  of  office  furniture  and  fixtures.  Ben 
Avon  V.  Ohio  Valley  Water  Co.   (Pa.)  390. 

b.  Property  not  used  or  useful  in  public  service. 

1.  In  general. 

35.  In  a  valuation  for  fixing  rates  for  one  department  of  a  utility, 
property  of  other  departments  should  not  be  included.  Rich  t.  Bidde- 
ford  &  8.  Water  Co.  (Me.)  982. 

36.  Residences  upon  the  land  of  a  water  company  not  used  or  use- 
ful for  the  service  should  not  be  considered  in  a  rate  valuation.  Pckin 
▼.  Pekin  Waterworks  Co.    (111.)    838. 

37.  A  utility  making  an  excessive  investment  solely  for  the  pur- 
pose of  serving  a  few  consumers  cannot  require  the  other  consumers  to 
pay  a  rate  sufficiently  high  to  provide  a  return  on  such  investment  that 
is  of  no  use  to  them;  and,  where  the  few  consumers  served  cannot  pos- 
sibly pay  rates  on  the  investment  used  specially  for  their  service,  the 
rates  established  for  the  other  portions  of  the  system  should  be  applied 
to  them.    Re  Murray  (Cal.)   521. 

2.  /nrasfmeni  in  excess  of  present  needs. 

38.  The  value  of  the  present  use  rather  than  the  full  value  should 
be  allow;ed  in  a  rate  valuation  for  parallel  water  mains  of  a  consoli- 
dated company  not  used  to  their  full  capacity,  but  which  affords  means 
of  supplying  better  fire  service,  and  which  will  be  useful  as  supply 
lines  when  the  utility's  territory  is  extended.  Ben  Avon  v.  Ohio  Valley 
Water  Co.  (Pa.)  390. 

39.  A  water  utility  that  built  its  system  primarily  to  serve  a  large 
consumer  must  stand  the  loss  in* case  the  large  consumer  quits  the 
service  and  cannot  increase  the  rates  of  the  other  consumers,  as  it  is 
incumbent  on  the  utility  to  find  other  customers  for  its  surplus  product. 
Be  Murray  (Cal.)  521. 
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40-  £xi8ting  consumers  cannot  be  required  to  pay  a  return  on  con- 
struction in  excess  of  present  needs;  and,  acoMrdingly,  a  deduction 
should  be  made  on  account  of  the  excess  capacity  from  the  sum  which 
otherwise  would  be  used  as  a  rate  base,  with  a  corresponding  reduc- 
tion in  the  depreciation  annuity.    Re  Murray  (Cal.)  521. 

S.  Property  used  in  emergencies. 

41.  In  a  rate  valuation  of  the  property  of  an  electric  company  buy- 
ing its  current  from  a  generating  company,  allowance  should  not  be 
made  for  both  a  hydraulic  system  and  a  steam  or  oil  engine  equipment 
no  longer  used,  upon  the  theory  that  the  use  of  the  current  of  the 
generating  company  is  merely  optional,  and  may  be  discontinued,  since 

,  this  would  mean  an  allowance  for  two  separate  and  distinct  stand-by 
serviceB  for  one  plant.  Canyon  City  v.  Consolidated  Electric  Light  Co. 
(Or.)  162. 

c«  Property  paid  for  out  of  earningm, 

42.  Services  for  consumers  should  be  included  in  a  water-rate  valu- 
ation, although  the  cost  has  been  charged  off  and  met  from  earnings, 
where  they  were  paid  for  from  money  received  from  legal,  reasonable 
rates  before  accounting  regulations  required  the  cost  of  such  services 
to  be  capitaUzed.    Rich  v.  Biddeford  L  S.'  Water  Co.   (Me.)  982. 

d.  iMnds.. 

43.  In  fixing  the  value  of  land  used  by  a  water  utility  for  its  plant 
and  for  its  reservoirs  and  standpipes,  consideration  must  be  given  to  the 
adaptability  of  the  land  for  the  purposes  for  which  it  is  being  used. 

'Ben  Avon  v.  Ohio  Valley  Water  Co.  (Pa.)  390. 

e.  Worlciug  capital. 

1,  In  general, 

44.  An  allowance  should  be  made  for  working  capital  in  ascertain- 
ing the  original  cost  to  date  of  a  utility.  Re  Kansas  City  Electric  Light 
Co.  (Mo.)  728. 

45.  In  fixing  the  fair  value  of  a  utility  plant  for  rate  making,  a 
reasonable  amount  should  be  allowed  for  working  capital  to  enable 
the  utility  so  to  conduct  its  businesses  to  maintain  its  credit  and  have 
on  hand  a  proper  sum  that  it  may  buy  to  advantage  and  discount  it» 
bills.    Ben  Avon  v.  Ohio  Valley  Water  Co.  (Pa.)  390. 

2.  Amounts  allowed. 

46.  An  allowance  of  $7,000  was  made  for  the  working  capital  of  a 
water  company,  the  fair  value  of  whose  property,  for  rate  making,  was 
found  to  be  $193,000.     Pekin  v.  Pekin  Waterworks  Co.  (HI.)  838. 

47.  The  sum  of  $16,500,  representing  an  average  of  the  cash  on  hand 
and  accoimts  receivable  for  twelve  months,  is  a  reasonable  working 
P.U.R.3917C. 
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dHfiital  allowance  for  a  wator  -coinpaiiy  ha\ing  a  rate -making  value  of 
$1,030,620.80,  a  very  large  part  of  whose  income  is  received  semi- 
annually.   Rich  y.  Biddeford  &  S.  Water  Co.   (Me.)  982. 

48.  An  allowance  of  $526,728  was  made  for  working  capital,  stores, 
and  cash  for  consolidated  electric  properties  having  an  original  cost  of 
$7,281,148.51,  and  of  $461,438  for  the  system  in  one  locality  having  an 
original  cost  of  $5,491,417.50.  Re  Kansas  City  Electric  Light  Co.  (Mo.) 
728. 

F.  ValuiUian  of  particular  kintis  of  intangible  property. 

a.  In  general, 

49.  *Tlant  development  expense,**  consisting  of  the  cost  of  repro- 
ducing superseded  or  obsolete  property,  should  not  be  allowed  as  in- 
tangible value  in  a  rate  valuation,  where  the  expenses  have  been  re- 
couped or  can  be  charged  fo  the  depreciation  reserve  account.  Re  Kan- 
sas City  Electric  Light  Co.  (Mo.)  728. 

h.  Going  value. 

1,  In  general. 

Discussion  of  difference  between  "going  value"  and  "good  will,"  p. 
995. 

50.  An  allowance  for  going  value  should  be  determined  by  the  ''his- 
torical method"  rather  than  by  the  "comparative-plant  method.'*  Rich 
v.  Biddeford  &  S.  Water  Co.   (Me.)   982. 

51.  The  fact  that  expenditures  were  made  for  developing  the  busi- 
ness was  taken  into  consideration  by  the  Oregon  Commission  as  an  ele- 
ment in  fixing  the  value  of  the  plant  for  rate  making,  where  it  was  not 
possible,  from  the  records,  to  compute  the  amount  expended  therefor. 
Canyon  City  v.  Consolidated  Electric  Light  Co.    (Or.)    162. 

62.  A  sum  for  the  development  expense  of  a  water  system,  due  to 
the  abandonment  of  property  upon  purchase  and  consolidation  by  an- 
other system  which  can  alone  furnish  a  proper  supply,  should  be  al* 
lowed  to  the  purchaser  in  a  rate  valuation,  whether  it  be  considered 
as  compensation  for  abandoned  property  or  going  value  or  both;  where 
the  cost  of  the  abandoned  property  was  reasonably  incurred  in  good 
faith  in  an  effort  to  find  a  suitable  supply,  and  the  purchaser  in  good 
f^ith  repaid  to  the  vendor  a  substantial  sum  for  that  expense.  Rich 
V.  Biddeford  &  S.  Water  Co.  (Me.)   982. 

53.  In  fixing  the  rate  base  for  a  utility  having  an  actual  plant  in- 
vestment of  $10,279.40,  there  was  added  $1,720.60  for  "items  such  as 
'going  concern  value,'  'good  will,'  etc.'*  Williamston  v.  Williamston  Il- 
luminating C^.   (Mich.)   121. 

2.  Plant  considered  as  going  concern. 

54.  In  a  valuation  of  a  utility's  property  for  rate  making,  the  Idabo 
Commission  took  into  consideration  the  fact  that  the  company  waa  m 
going  concern.    Wiseman  v.  Rupert  Electric  Co.  (Idaho)  111. 
P.U.R.1917C. 
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55.  The  ooDsideration  of  the  faet  that  a  plant  is  in  succeesfal  opera- 
tion as  a  going  concern,  without  a  separate  allowance  for  going  value,  is 
a  sufficient  recognition  of  that  value  in  a  rate  valuation  of  a  plant  which 
has  earned  an  adequate  return.  Re  Kansas  City  Electric  Light  Co 
(Mo,)  728. 


3.  Early  loasea. 
Xa)   in  general, 

56.  An  allowance  for  going  value  should  be  based  on  failure  to 
earn  a  reasonable  rate  of  return,  and  not  the  maximum  rate  which  the 
utility  may  be  permitted  to  enjoy  from  charges  which  do  not  exceed 
the  value  of  the  service.     Rich  v.  Biddeford  &  S.  Water  Co.  (Me.)  982. 

57.  An  allowance  for  going  value  should  be  made  in  a  valuation  pro- 
ceeding only  where  the  owners  have  not  already  received  fair  compen" 
sation  for  the  use  of  their  capital  during  a  reasonable  development 
period.     Rich  v.  Biddeford  &  S.  Water  Co.  (Me.)  982. 

58.  An  estimate  of  going  value  based  upon  accrued  deficits  is  en- 
titled to  no  consideration  where  such  detcits  were  figured  upon  esti- 
mates as  to  investment,  gross  earnings,  and  operating  expenses  which 
were  in  direct  conflict  with  all  the  testimony  in  the  case.  Cover  ▼. 
Highspire  Water  Co.    (Pa.)   310. 

59.  A  rate  of  return  of  6  per  cent  was  held  sufficiently  high  for  a 
water  company  for  use  in  computing  deficits  in  making  an  Ullowanoe 
for  going  value.     Rich  v.  Biddeford  &  S.  Water  Co.  (Me.)   982. 

(b)   Where  early  losses  have  been  recouped, 

60.  Very  little  or  no  allowance  can  be  made  for  going  valne  in  a 
rate  valuation  where  the  average  net  earnings  have  been  sufficient  to 
yield  an  adequate  rate  of  return  on  the  investment.  Sparta  ▼.  Monrae 
County  Teleph.  Co.  (Wis.)  507. 

61.  Xo  allowance  should  be  made  in  a  rate  valuation  for  the  cost  of 
attaching  business,  which  cost  has  been  charged  to  operating  expenses, 
where,  after  allowing  the  operating  expenses,  the  utility  has  not  failed 
to  earn  a  fair  return.    Re  Kansas  City  Electric  Light  Co.  (Mo.)  728. 

62.  No  allowance  should  be  made  for  early  losses  in  an  electric  rate 
valuation,  where  the  earnings  have  been  sufficient  to  provide  an  average 
annual  return  of  6  per  cent,  a  substantial  surplus,  a  depreciation  re- 
serve, and  for  the  writing  off  of  obsolete  property.  Re  Kansas  City 
Electric  Light  Co.  (Mo.)  728. 

63.  In  estimating  the  reproduction  cost  of  a  water  system  no  allow- 
ance was  made  for  going  cost  where  a  tabulation  based  upon  the  orig- 
inal cost  of  the  properties  found  by  the  Commission,  the  actual  operat- 
ing »penses  and  earnings,  and  making  an  allowance  of  7  per  cent  for 
a  fair  return  showed  a  surplus  rather  than  a  deficit.  Ben  Avon  r. 
Ohio  Valley  Water  Co.  (Pa.)  390. 
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(c)  Losses  after  developmetU  period. 

64.  Deficits  occurring  after  a  utility  has  once  reached  a  self -sustain- 
ing  basis  should  not  ordinarily  be  included  in  an  allowance  for  going 
value.    Rich  v.  Biddeford  &  S.  Water  Co.  (Me.)  982. 

c.  Water  rights, 

65.  An  estimate  of  the  value  of  water  rights  based  upon  the  entire 
flow  of  a  stream  for  twenty-four  hours  a  day  throughout  the  entire 
year  cannot  be  considered  conclusive,  where  the  evidence  shows  that 
there  cannot  be  a  continual  use  of  the  entire  flow.  Re  Montgomery 
Hydroelectric  Co.   (III.)  224. 

66.  In  flzing  the  value  of  the  water  rights  of  a  utility,  consideration 
must  be  given  to  the  fact  that  the  river  on  which  the  water-power  site 
is  located,  is  under  tfie  control  of  a  Federal  government,  and  that  the 
water-power  site  may  be  utilized  only  upon  governmental  authority. 
Re  Montgomery  Hydroelectric  Co.  (III.)  224. 

67.  In  fixing  the  value  of  the  water  rights  of  a  proposed  utility,  due 
regard  must  be  given  to  the  market  value  of  the  property,  under  condi- 
tions involving  a  willing  buyer  and  a  willing  seller.  Re  Montgomery 
Hydroelectric  Co.  (111.)  224. 

68.  Water  rights  are  not  necessarily  to  be  valued  by  capitalizing  the 
saving  over  steam  power,  since  the  consumers  may  be  entitled  to  some 
of  the  advantages  of  their  favorable  location.  Re  Montgomery  Hydro- 
electric Co.  (III.)   224. 

69.  Water  powers  capable  of  showing  a  saving  over  steam  powers 
must  be  oonsidorod  as  possessing  some  value,  provided  that  there  is 
any  demand  for  such  power,  the  amount  of  such  value  depending  upon 
the  amount  of  the  cost  of  the  steam  power.  Re  Montgomery  Hydro- 
electric Co.  (111.)  224. 


YALUEL 

Ascertainment  of,  see  Valuatiok,  1-8. 

YAUTE  OF  SERVICE. 

As  factor  to  be  considered  in  fixing  rates,  see  Ratkb,  26. 

As  limiting  principle  of  fair  return  on  fair  value,  eee  Rbtubzv,  17. 

Power  of  Commission  to  require  removal  of  high-tension  electric 
lines  to  eliminate  interference  with  telegraph  lines,  see  ElsC: 
Tucrrr,  1,  2. 

WAGES. 

Jurisdiction  of  Commission  over  amount  of  wages  paid  employees, 
see  ComfissioNS,  2. 
P.U.R.1917C. 
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WAIVER. 

Permission  to  exercise  municipal  franchise  assuming  to  regulate 
service  not  a  waiver  of  Commission  power  of  regulation,  see 
Certificate  of  Convenience  and  Necessity,  4. 

Of  utility  of  right  to  make  minimum  charge,  see  Rates,  24. 

WASHINGTON. 

Lower  steamship  rates  to  navy-yard  employees  as  unlawful  dis- 
crimination under  Washington  statute,  see  Discbimination,  14. 

See  also  Irrigation;  Waters  and  Water  Rights. 

Basis  of  apportioning  cost  of  public  fire  protection  between  a  num- 
ber of  small  towns  served  by  a  water  utility,  see  Apportion- 
ment, 11. 

Authority  to  sell  water  system  and  issue  stock  in  payment  upon 
condition  of  vendor  securing  satisfactory  franchise,  see  Con- 
solidation, Merger,  and  Sale,  6. 

Depreciation  of  water  plant,  see  Depreciation,  8-10, 

Discrimination  in  water  rates  between  localities,  see  Discrimina- 
tion, 10. 

Lower  water  rates  to  summer  consumers  as  unlawful  discrimina- 
tion, see  Discrimination,  13. 

Discrimination  in  service  by  water  utility,  see  Discrimination,  30. 

Amount  of  discount  for  prompt  payment  of  water  bills,  see  Pay- 
ment, 7,  8. 

Fee  for  turning  on  water  that  had  been  discontinued  for  nonpay- 
ment, see  Payment,  9. 

Company  furnishing  water  to  water  distributing  company  as  public 
utility,  see  Pl'^lic  Utilities,  3. 

Bates  for  water  for  building  purposes,  see  Rates,  17. 

Plrobable  consumption  of  flat-rate  water  consumers  based  on  com- 
parison, see  Rates,  27. 

Rates  for,  see  Rates  generally,  and  particularly,  68-76. 

Reduction  of  rates  in  one  locality  producing  return  higher  ilHUi 
whole  return  of  utili^,  see  Rctubn,  16. 

Return  allowed  water  company,  see  Return,  26-30. 

Discontinuance  of  metered  service  where  water  is  furnished  adjoin- 
ing lot  for  building  purposes,  see  Service,  25. 

Service  of  water  company,  see  Service,  64-67. 

Valuation  of  land  used  fot  standpipes  and  reservoirs,  see  Valua- 
tion, 43. 

Allowance  for  working  capital  of  water  company,  see  VALUATVOir» 
46,  47. 

WATERS  AND  WATER  RIGHTS. 

See  also  Water. 

Adequacy  of  railroad  culvert  required  'to  restore  and  take  oare  of 

watercourse,"  see  Railroads,  1. 
Valuation  of,  «ee  Valuation^,  65^-69. 
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Cost  of  drilling  natural  gas  wells  as  operating  expense  or  capital 
charge,  see  Retcbn,  9. 

WniTBR  SERVICE. 

Power  of  Commission  to  relieve  street  railways  from  municipal 
franchise  requiring  operation  during  winter,  see  CoNSTrruTioir- 
AL  Law,  12. 

Discontinuance  during  winter  of  service  which  is  carried  on  at  a 
loss,  see  Service,  24. 

WIRES  AHD  CABLES. 

£lectric  transmMslon  line  required  to  be  constructed  so  as  not  to 
interfere  with  existing  telephone  lines,  see  Certificate  of  Con- 
venience AND  XbCESSITT,  3. 

Interference  by  high-voltage  electric  lines  with  telegraph  and  tele- 
phone lines,  see  Electricity,  1-3. 

Rules  governing  electrical  construction  in  buildings  of  gas  and 
steam  companies,  p.  262. 

Rules  of  Connecticut  Commission  governing  construction  of  electric 
wires  to  prevent  induction  and  leakage,  p.  953. 

1.  Rules  governing  the  construction  and  maintenance  of  electric 
wires  on  wood  poles  used  jointly  by  two  or  more  parties  were  adopted 
by  the  Connecticut  Commission  to  be  effective  April  1,  1917.  Re  Stand- 
ards for  Joint  Wood-pole  Line  Constr.  (Conn.)  938. 

WISCONSIN. 

Increased  operating  expenses  as  ''emergency*'  under  Wisconsin  stat- 
ute, authorizing  Commission  to  suspend  railroad  rates,  see 
Rates,  6. 

WORKING  CAPITAI.. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  44--48. 

ZONE  AND  BLOCK. 

System  of  express  rates,  see  Rates,  39. 
P.U.R.1917C. 
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